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CERTIFICATE OF TENNESSEE CODE COMMISSION 


I, Joseph A. Barnes, Executive Secretary of the Tennessee Code 
Commission, acting by authority of the Commission and pursuant to 
Tennessee Code Annotated, Section 1-1-110, hereby certify that the 
Tennessee Code Commission has approved the manuscript of the Tennessee 
Code as contained in this Replacement Volume 8C; that the text of each 
section of the statutes of Tennessee printed or appearing in this 
Replacement Volume has been compared with the original section appearing 
in the published copies of the Public Acts; and, with the exception of 
changes permitted by Tennessee Code Annotated, Section 1-1-108, and with 
the exception of changes made necessary due to repeal by implication, 
express repeal and amendments by implication, the Code sections 
appearing in this Replacement Volume as codification of the Public Acts 
ar S55, 1857; 1958). 1Sel, 1963, - 1965)" 1967," 1868, 1969, 2970, . 1971; 
2972, 1973, L974, 1975, L876, 1977, 11978, 1978, 1980, 1981, 1982, 1983, 
2984, 1985/7.1966, 1967, 1988, 1989; 1990, 11991, 1992, :1993,°199¢, 1995, 
1996, (1997,. 1998)..1999, 2000, 2001, 2002, 2003, 2004, 2005, 2006, 2007, 
2008, 2009, 2010, 2011, 2012 and 2013 are true and correct copies of 
such sections as codified by Chapter 6 of the Public Acts of 1955; 
Chapter lof the Public Acts of 1957, of the: Public Acts of 1959, of the 
Public Acts of 1961, of the Public Acts of 1963, of the Public Acts of 
1965, of the Public Acts of 1967, of the Public Acts of 1969; Chapter 
$54. of the’ Public Acts of 1970; Chapter 1 of the Public Acts) of 1971; 
Chapter 441 of the Public Acts of 1972; Chapter 1 of the Public Acts of 
1973; Chapter 414 of the Public Acts of 1974; Chapter 1 of the Public 
Acts of 1975; Chapter 382 of the Public Acts of 1976; Chapter 1 of the 
Public Acts of 1977; Chapter 496 of the Public Acts of 1978; Chapter 1 
ef the Public Acts of 1979; Chapter 444 of the Public Acts, of 1980; 
Chapter 1 of the Public Acts of 1981; Chapter 543 of the Public Acts of 
1982; Chapter 1 of the Public Acts of 1983; Chapter 483 of the Public 
Acts of 1984; Chapter 2 of the Public Acts of 1985; Chapter 523 of the 
Public Acts of 1986; Chapter 786 of the Public Acts of 1986; Chapter 4 
Or the Public Acts ef L987; Chapter 458 of the Public Acts of 1988; 
Chapter 5 of the Public Acts of 1989; Chapter 668 of the Public Acts of 
1990; Chapter 28 of the Public Acts of 1991; Chapter 528 of the Public 
Acts of 1992; Chapter 1 of the Public Acts of 1993; Chapter 543 of the 
Public Acts of 1994; Chapter 1 of the Public Acts of 1995; Chapter 554 
ef the Public Acts).of 1996; Chapter 1 of the Public Acts of 1997; 
Chapter 574 of the Public Acts of 1998; Chapter 1 of the Public Acts of 
1999; Chapter 574 of the Public Acts of 2000; Chapter 52 of the Public 
Acts of 2001; Chapter 491 of the Public Acts of 2002; Chapter 1 of the 
Public Acts of 2003; Chapter 437 of the Public Acts of 2004; Chapter 1 
of the Publie Acts of 2005; Chapter 507 of the Publie Acts:.of 2006; 
Chapter 1 of the Public Acts of 2007; Chapter 605 of the Public Acts of 
2008; Chapter 1 of the Public Acts of 2009; Chapter 624 of the Public 
Acts of 2010; Chapter 41 of the Public Acts of 2011; Chapter 582 of the 
Public Acts of 2012; and Chapter 1 of the Public Acts of 2013. 


IN WITNESS WHEREOF, I have hereunto set my hand and seal of the 
Tennessee Code Commission, this 5th day of August, 2013. 


Douopd q. boanea. 
xecutive Secretary 
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I, Tre Hargett, Secretary of State of the State of Tennessee, do 
hereby certify that true and correct copies of the following acts, 
Chapter 6 of the Public Acts of the 79th General Assembly; and Chapter 1 
of the Public Acts of the 80th General Assembly, of the 8lst General 
Assembly, of the 82nd General Assembly, of the 83rd General Assembly, of 
the 84th General Assembly, and of the 85th General Assembly; that 
Chapters 1 and 354 of the 86th General Assembly; Chapters 1 and 441 of 
the 87th General Assembly; Chapters 1 and 414 of the 88th General 
Assembly; Chapters 1 and 382 of the 89th General Assembly; Chapters 1 
and 496 of the 90th General Assembly; Chapters 1 and 444 of the 9list 
General Assembly; Chapters 1 and 543 of the 92nd General Assembly; 
Chapters 1 and 483 of the 93rd General Assembly; Chapters 2, 523, and 
786 of the 94th General Assembly; Chapters 4 and 458 of the 95th General 
Assembly; Chapters 5 and 668 of the 96th General Assembly; Chapters 28 
and 528 of the 97th General Assembly; Chapters 1 and 543 of the 98th 
General Assembly; Chapters 1 and 554 of the 99th General Assembly; 
Chapters 1 and 574 of the 100th General Assembly; Chapters 1 and 574 of 
the 101lst General Assembly; Chapters 52 and 491 of the 102nd General 
Assembly; Chapters 1 and 437 of the 103rd General Assembly; Chapters 1 
and 507 of the 104th General Assembly; Chapters 1 and 605 of the 105th 
General Assembly; Chapters 1 and 624 of the 106th General Assembly; 
Chapters 41 and 582 of the 107th General Assembly; and that Chapter 1 of 
the 108th General Assembly of the State of Tennessee, the originals of 
which are on file in the Office of the Secretary of State, were 
transmitted to the Tennessee Code Commission for publication in this 
Replacement Volume 8c. 


IN WITNESS WHEREOF, I have hereunto affixed my signature and the 
Great Seal of the State of Tennessee, at Nashville, on the 5th day of 


August, 2013. 


Secretary ©f State 
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Preface 


This Replacement Volume 8C of the official Tennessee Code supersedes the 
similar scope of its material in its former 2001 Volume 8C predecessor, and was 
made necessary by new and amendatory legislation. This volume was prepared 
by the editorial staff of the publisher with the assistance of Paige A. Seals, for 
the Tennessee Code Commission. 

This volume contains Title 47, chapters 9-50, Commercial Instruments and 
Transactions. 

Notes in this volume are to the following sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 
Federal Supplement 

Federal Rules Decisions 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, P.O. 
Box 7587, Charlottesville, Virginia 22906-7587. 

Visit our Internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 
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User’s Guide 


This guide is designed to help you get the most out of your Tennessee Code 
Annotated. Information about key features of the Code and suggestions for its 
more effective use are given under the following headings: 


—Advance Code Service 
—Advance Legislative Service 
—Amendments 

—Analyses 

—Attorney General Opinions 
—Cited 

—Code Status 

—Collateral References 
—Comparative Legislation 
—Compiler’s Notes and Code Commission Notes 
—Cross References 

—Court Rules 

—Decisions Under Prior Law 
—Disciplinary Board Opinions 
—Effective Dates 

—Historical Citation 
—Indexes 

—Law Reviews 

—Notes to Decisions 
—Numbering System 
—Obsolete Statutes 
—Parallel Reference Tables 
—Repealed Statutes 
—Replaced Volumes 
—Section Headings 

—Section to Section References 
—Superseded Statutes 
—Tables of Contents 

—Tables Volume 

—Textbooks 
—Unconstitutional Statutes 


If you have a question not addressed by the User’s Guide, or comments about 
your Code service, please call our toll-free number (1-800-446-3410), fax (800) 
643-1280, or write to: Tennessee Code Editor, LEXIS Law Publishing, P.O. Box 
7587, Charlottesville, Virginia, 22906-7587. 


ADVANCE CODE SERVICE 
Three times a year, at roughly quarterly intervals between delivery of Code 


supplement pocket parts, we publish Tennessee Advance Code Service 
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pamphlets. The Advance Code Service keeps your Code as up-to-date as 
possible by providing notes to cases, opinions of the Attorney General, and law 
reviews received after the cutoff for inclusion in the preceding Supplement, as 
well as other pertinent information. Advance Code Service pamphlets are 
cumulative, so that you need retain only the latest pamphlet to have all the 
updated material published since the preceding Supplement. 


ADVANCE LEGISLATIVE SERVICE 


Advance Legislative Service pamphlets contain photoreproductions of 
Tennessee legislation. They are sent to all subscribers, as part of the annual 
supplement service, within weeks of an act’s passage. Pamphlets also contain 
a table of contents, a table of Code sections affected by new laws, informative 
notations in the margins of acts, and an index. All these aids help you assess 
the impact of new legislation between the time it first becomes available and 
publication of the Code supplement. 


AMENDMENTS 


Amendment notes describe exactly what changes the legislature has made in 
the statute and are written so that you can reconstruct the language of the 
statute as it existed prior to amendment. These notes appear only in the 
annual pocket part supplements following each section which has been 
amended within the past two years. Where an amendment note states that 
certain provisions have been rewritten, and the former version is not set out in 
the note, the presumption is that the former version may be found in the bound 
volume. 


ANALYSES 


In addition to the table of contents appearing at the beginning of each bound 
volume, each title and chapter appearing in a bound volume or supplement is 
preceded by an analysis. The analysis details the scope of the title or chapter 
and enables you to see at a glance the content of the title or chapter without 
resorting to a page-by-page examination in the bound volume or supplement. 


ATTORNEY GENERAL OPINIONS 


Citations to Opinions of the Attorney General and Reporter of Tennessee are 
carried in supplement pamphlets, beginning with opinions issued in 1983. 
Although these opinions are advisory only, they are well-researched opinions of 
law and contain useful discussions of Tennessee statutes. Citations to opinions 
which concern the constitutionality of provisions, or which the Code 
Commission wishes to retain for other reasons, will appear in Code 
Commission Notes in replacement volumes. 


CITED 


Court decisions which cite or apply a statute without explanatory comment 
or construction are carried under the “Cited” heading. These decisions may 
construe statutes related to the “cited” statute and may, therefore, be helpful 
in giving you an overview of the law. 
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CODE STATUS 


Tennessee Code Annotated is the official Code of Tennessee. It was adopted 
in 1955. Code supplements and replacement volumes are also enacted into law 
following their publication, in order to assure the integrity and official 
character of all Code text. The Code is prepared under the auspices of the 
Tennessee Code Commission and with the assistance of its staff. For the 
authority of the Commission and other statutes relating to the Code, see title 
1 of the Code. 


COLLATERAL REFERENCES 


Articles appearing in the standard national law encyclopedias and digests 
concerning the subject of a Tennessee statute are cited under the appropriate 
statute. 


COMPARATIVE LEGISLATION 


Articles appearing in the standard national law encyclopedias and digests 
concerning the subject of a Tennessee statute are cited under the appropriate 
statute. 


COMPARATIVE LEGISLATION 


Statutes from the eight states bordering Tennessee (Alabama, Arkansas, 
Georgia, Kentucky, Mississippi, Missouri, North Carolina and Virginia) which 
compare in subject matter and scope to similar Tennessee statutes are cited, 
generally, under the first section of the chapter or part to which they pertain. 
Occasionally, comparative legislation pertains to only one section in which case 
it is cited under that particular statute. 

You may wish to look up comparative legislation from neighboring states and 
to consult their annotations to see how foreign courts have construed and 
applied statutes similar to those in Tennessee. 


COMPILER’S NOTES AND CODE COMMISSION NOTES 


If nothing else, compiler’s notes and code commission notes should always be 
read because they point out important information or special circumstances 
concerning a statute. 

Code commission notes are prepared under the direct supervision of the 
Tennessee Code Commission to convey information that is not apparent on the 
face of a Code section. 

Repealed statutes have compiler’s notes citing the legislative history of the 
repealed section, the chapter and section of the public act responsible for the 
repeal, and a reference to new statutory provisions, if any, which replace the 
repealed statute. Transferred, superseded, obsolete and unconstitutional 
statutes have similar notes. 


CROSS REFERENCES 


Cross references refer you to other statutes which may affect a law or place 
it in context. Cross references do not cite all related statutes, however, since 
these can be identified by using the General Index. 
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COURT RULES 


A softcover Court Rules Annotated volume is included in your Code set. This 
volume is periodically supplemented and will be replaced every two years. 
Rules of the Supreme Court, the Court of the Judiciary, the Court of Appeals, 
and the Court of Criminal Appeals, rules of appellate, civil, criminal and 
juvenile procedure and rules of evidence, as well as local rules of practice and 
procedure in the courts of certain counties are included, along with appropriate 
annotations and indexes. Rules are printed essentially in the form in which 
they have been promulgated, with only minor editing for stylistic consistency. 

Advisory Commission Comments which have been added after the original 
comments have, in brackets following each additional paragraph of comment, 
the date the paragraph was added. 


DECISIONS UNDER PRIOR LAW 
See Notes to Decisions. 
DISCIPLINARY BOARD OPINIONS 


Notes under this heading appear in the Court Rules volume and its 
supplement, and refer you to opinions of the Board of Professional 
Responsibility of the Supreme Court of Tennessee. 


EFFECTIVE DATES 


Effective date notes appear only in the pocket part supplements to the bound 
volumes. These notes show the effective date for enactments and amendments 
made during the past two years. An effective date note will appear under each 
section enacted or amended, except where an entire chapter or part has been 
enacted, in which case the note will appear only under the first and last 
sections of the chapter or part. 

Where repeals, enactments or amendments are postponed, bracketed dates 
in the boldfaced catchline and explanatory information in the compiler’s notes 
enable you to ascertain the valid law both before and after the postponed 
effective date. 


HISTORICAL CITATION 


The historical citation appears in brackets immediately following the text of 
the statute. The historical citation includes the year, chapter and section of all 
public acts enacting or amending the statute. By finding these public acts in 
the session laws, you can trace the history of a section from its original 
enactment to its present form. 

The historical citation also includes references to the sections of former codes 
in which the statute was previously compiled (as in “Code 1932, § 325” cited in 
the historical citation to § 4-3-1803). Amendments to the statute which have 
been implied by subsequent legislation rather than specifically mandated are 
indicated by “impl. am.” followed by the public act chapter and section number. 
Statutes which have been transferred from former section numbers within this 
Code cite the former section number in the historical citation. For instance, in 
the historical citation for § 4-3-203, “T.C.A. (orig. ed.), § 4-308” indicates that 
§ 4-3-203 was transferred from § 4-308 which appeared in the original edition 
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of the 1955 Code. In the historical citation for § 4-3-1009, “T.C.A., § 4-328” 
indicates that § 4-3-1009 was transferred from § 4-328 which appeared in 
either a replacement volume or a pocket part supplement to the original 
edition of the 1955 Code. 

When used in conjunction with the Tables Volume (see Tables below), the 
historical citation can be an invaluable aid in legal research. 

In the Court Rules volume, court rules carry historical citations showing the 
date of any amendment to a rule. The date a set of rules was originally 
promulgated appears beneath the heading to the set. 


INDEXES 


The General Index volumes are updated and replaced annually. In addition, 
at the back of each bound volume in the set, there is a volume index which 
indexes all the material contained in that particular volume. 

Also included with the index volumes are the following items of interest: a 
Title and Chapter Index, which is a short index for use by those familiar with 
terminology used in the T.C.A.; POPULAR NAMES OF ACTS main heading; 
SHORT TITLES main heading; and the Index to Uncodified Public Chapters. 

As accurate and thorough as these indexes are, there is no such thing as an 
index that is affordable, convenient, and perfect. Your best defense against 
index wild goose chases is familiarity with indexing techniques. To that end, a 
list of Suggestions for Fast, Effective Use of the Index has been included on the 
inside front cover of each index volume, and a more detailed treatment is given 
in the Foreword to the Index. 

At the end of every supplement pamphlet (except for volumes 1 and 13, and 
the Index and Court Rules volumes), a table entitled “Code Sections in This 
Pamphlet” lists every Code section within the scope of the volume that has 
been added, amended, repealed, transferred, superseded, rendered obsolete, or 
deemed unconstitutional since the bound volume was published. This is a 
convenient index to the supplement pamphlet, and gives you one place to check 
to see if there have been any changes in statutes that interest you. 


LAW REVIEWS 


Articles from the Tennessee law school law reviews and other professional 
journals are cited under each statute referred to in the article. 


NOTES TO DECISIONS 


All state and federal cases which construe or apply Tennessee law or the 
Tennessee or U.S. Constitutions have been annotated and are cited under the 
pertinent statutes. Where a decision has been reviewed by a higher court, the 
subsequent judicial history and disposition is noted in the case citation if such 
disposition has any bearing on the annotated material. Where two or more 
decisions state the same rule of law, the case citations are cumulated under one 
case note. 

Case notes are grouped together under headings called “catchlines.” The 
catchlines identify the basic subject matter of the case notes and assist you in 
locating pertinent notes. The catchlines are arranged in logical order. Where 
there are two or more catchlines, an “analysis” listing all the catchlines 
precedes the annotations. 
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Where a statute has been amended or repealed and replaced with similar 
subject matter, case notes construing or applying the former statute are 
frequently retained under “Notes to Decisions.” However, where’ the case note 
construes or applies the former provisions and is of value only insofar as it 
illuminates the background of the present provisions, it is cited under the 
heading “Decisions Under Prior Law.” “Decisions Under Prior Law” are 
arranged in the same manner as “Notes to Decisions.” 

Where a group of case notes applies to more than one statute in the same 
volume, the case notes are usually cited under the most appropriate statute; a 
cross-reference is inserted under the “Notes to Decisions” of the related 
statutes, under the appropriate catchline, referring you to the section carrying 
the pertinent case notes. 


NUMBERING SYSTEM 


A new numbering system has been implemented by the Code Commission 
which facilitates the organization of sections. This system divides existing 
chapters into “parts” so that several related, but distinct, subjects can be 
compiled in one chapter. The new numbering system consists of three-tier 
numbers rather than the former two-tier numbers. Thus, former chapter 29 of 
title 4 (former §§ 4-2901 — 4-2926) was redesignated in 1979 and organized 
into two parts, §§ 4-29-101 — 4-29-120 and 4-29-201 — 4-29-207. The number 
in the first tier represents the title; the second tier represents the chapter; and 
the last tier represents the part and section. 
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Title Chap. Part Section 


For example, § 4-29-110 is the tenth section in the first part of chapter 29 of 
title 4. Section 4-29-203 is the third section in the second part of chapter 29 of 
title 4. 

Where former two-tier section numbers have been transformed into this 
three-tier system, a parallel reference table is provided showing the disposition 
of the former sections. Furthermore, the former two-tier section number 
appears in the history line of each section transformed to the three-tier system. 


OBSOLETE STATUTES 


Where the Tennessee Code Commission has determined that, in light of 
more recent legislation or court decisions, a statute is no longer valid, the 
statute has been omitted with an indication that it is “Obsolete.” 


PARALLEL REFERENCE TABLES 


Certain titles, chapters and groups of sections which have been repealed in 
their entirety and replaced with similar provisions or which have been 
transferred to new section numbers are accompanied by a parallel reference 
table which refers you from the former section number to the section number 
of the present provisions. These tables generally appear at the front of the 
bound volume or preceding the title or chapter in the supplement. 
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REPEALED STATUTES 


Statutes which have been repealed are so indicated in brackets following the 
section number. Compiler’s notes containing the historical citation of the 
former statute, the legislation responsible for the repeal, and present statutory 
provisions concerning the same subject matter (if any) appear after each 
repealed section or after the first section of a repealed chapter. References to 
repealed statutes are ordinarily dropped upon volume revision. 


REPLACED VOLUMES 


The Code is regularly updated and streamlined by the replacement of 
volumes. Although a current set of the Tennessee Code Annotated contains the 
currently applicable statutes, users are encouraged to retain replaced volumes 
and their supplements for historical reference. 


SECTION HEADINGS 


According to § 1-3-109, section headings or “catchlines” are not to be 
construed as part of the law. The Code Commission has authority, under 
§ 1-1-108(a), to “change the wording of and prepare new section headings and 
symbols.” Working together, the Code Commission and the publisher 
continuously review catchlines to ensure that they give all necessary 
information as briefly and accurately as possible. Generally, T.C.A. catchlines 
give no more information than is necessary to distinguish one section from 
others you might consult. Thus, the catchline for § 1-3-109 reads “Section 
headings and histories,” not “Section headings and histories not part of law”; 
the longer form would be used only if the chapter had another section that 
focused on headings and histories from a different angle. In addition, T.C.A. 
catchlines often use popular terminology in an attempt to shed light on a 
section’s meaning and save you valuable research time, even though the 
popular term appears nowhere in the section and may be less accurate than its 
technical equivalent. 

The Code Commission and the publisher invite your suggestions on ways to 
improve particular catchlines. 


SECTION TO SECTION REFERENCES 


Each section referred to elsewhere in the Code is accompanied by a section 
to section reference which cites all the statutes referring to the subject statute. 


SENTENCING COMMISSION COMMENTS 


These comments, contained under sections of the criminal laws amended by 
chapter 591 of the Public Acts of 1989, were written to the text of the sections 
of chapter 591, as codified herein. These comments have not been revised to 
reflect amendments to these sections after 1989. They have been retained to 
provide guidance on the original intent of those sections which may not be 
affected by later amendments. 


SUPERSEDED STATUTES 


A statute which has been superseded by the enactment of subsequent 
legislation is omitted and indicated as “Superseded” in brackets following the 
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section number. A compiler’s note containing information concerning the 
superseding provisions accompanies a superseded statute. 


TABLES OF CONTENTS 


Each bound volume carries a table of contents listing titles, chapters, and 
parts. In addition, a complete table of T.C.A. titles is updated and published 
annually in the supplement pamphlet for Volume 1. This table, which follows 
the Preface and precedes the User’s Guide, helps you find the T.C.A. volume 
you need, and also helps you keep track of titles that have been relocated due 
to volume replacement. 


TABLES VOLUME 


The Tables Volume (Volume 13) of the Tennessee Code Annotated is one of 
the most helpful tools in legal research. 

Included in the Tables Volume are parallel tables referring the user from 
section numbers in former codes to section numbers in the original 1955 
Tennessee Code Annotated. Also in Volume 13 is a table of former and current 
section numbers for Code sections whose numbers have changed since 1955. 
This table provides a reference to Code sections renumbered in the conversion 
from the former two-tier numbering system to the new three-tier system. 

Disposition tables list each chapter and section of all the Tennessee public 
acts passed by the legislature and indicate where each has been compiled in 
the present Tennessee Code Annotated. Public act sections which were 
repealed prior to the publication of the original Tennessee Code Annotated in 
1955 have been omitted in order to reduce the size of the Tables Volume; 
however, sections repealed after 1953 are indicated as repealed with a citation 
to the public act chapter and section responsible for the repeal. Public act 
sections which have not been compiled are indicated with notations such as 
“special,” “temporary,” “repealing,” “effective date,” “separability,” “emergency,” 
“legislative intent,” “unconstitutional,” etc. 

The disposition tables and the historical citations following the statutes 
work in tandem (see Historical Citations, above). In order to determine where 
a particular public act chapter or section has been compiled, refer to the 
disposition tables. For instance, the tables show that Public Act 1965, ch. 181, 
§ 7 has been compiled in § 11-9-107. The historical citation following § 11-9- 
107 indicates that it was enacted by Public Acts 1965, ch. 181, § 7 and that it 
has not been amended. The object is to help you find your way from the public 
acts to the compiled section, or from the section to the public acts. 

Other helpful information is contained in the Table volumes or its current 
supplement, including mortality tables, annuity valuation tables, a table of 
county populations based on the federal decennial census, and a table showing 
the incorporation date, population, and basic charter of Tennessee 
municipalities. 


TEXTBOOKS 


Citations to some of the standard Tennessee treatises have been included 
where they refer to Tennessee statutes. 
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UNCONSTITUTIONAL STATUTES 


Statutes determined to be unconstitutional are omitted and indicated as 
“Unconstitutional” in brackets following the section number. A compiler’s note 
giving the court decisional authority accompanies such section. 
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CHAPTER 9 
SECURED TRANSACTIONS 


Part 1. General Provisions 
Subpart 1. Short Title, Definitions, and General Concepts 


Section 

47-9-101. Short title. 

47-9-102. Definitions and index of definitions. 
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47-9-106. Control of investment property. 
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47-9-108. Sufficiency of description. 


Subpart 2. Applicability of Chapter 


47-9-109. Scope. 
47-9-110. Security interests arising under Chapter 2 or 2A. 
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Part 2. Effectiveness of Security Agreement; Attachment of Security Interest; Rights of Parties 


Section 


47-9-201. 
47-9-202. 
47-9-203. 


47-9-204. 
47-9-205. 
47-9-206. 


47-9-207. 
47-9-208. 
47-9-209. 
47-9-210. 


47-9-301. 
47-9-302. 
47-9-303. 


47-9-304. 
47-9-305. 
47-9-306. 
47-9-307. 


47-9-308. 
47-9-309. 
47-9-310. 


47-9-311. 


47-9-312. 


47-9-313. 
47-9-314. 
47-9-315. 
47-9-316. 


47-9-317. 
47-9-318. 


47-9-319. 
47-9-320. 
47-9-321. 
47-9-322. 


47-9-323. 
47-9-324. 
47-9-325. 
47-9-326. 
47-9-327. 
47-9-328. 
47-9-329. 


to Security Agreement 
Subpart 1. Effectiveness and Attachment 


General effectiveness of security agreement. 

Title to collateral immaterial. 

Attachment and enforceability of security interest — Proceeds — Supporting obliga- 
tions; formal requisites. 

After-acquired property — Future advances. 

Use or disposition of collateral permissible. 

Security interest arising in purchase or delivery of financial asset. 


Subpart 2. Rights and Duties 


Rights and duties of secured party having possession or control of collateral. 
Additional duties of secured party having control of collateral. 

Duties of secured party if account debtor has been notified of assignment. 

Request for accounting; request regarding list of collateral or statement of account. 


Part 3. Perfection and Priority 
Subpart 1. Law Governing Perfection and Priority 


Law governing perfection and priority of security interests. 

Law governing perfection and priority of agricultural liens. 

Law governing perfection and priority of security interests in goods covered by a 
certificate of title. 

Law governing perfection and priority of security interests in deposit accounts. 

Law governing perfection and priority of security interests in investment property. 

Law governing perfection and priority of security interests in letter-of-credit rights. 

Location of debtor 


Subpart 2. Perfection 


When security interest or agricultural lien is perfected; continuity of perfection. 

Security interest perfected upon attachment. 

When filing required to perfect security interest or agricultural lien — Security 
interests and agricultural liens to which filing provisions do not apply. 

Perfection of security interests in property subject to certain statutes, regulations, and 
treaties. 

Perfection of security interests in chattel paper, deposit accounts, documents, goods 
covered by documents, instruments, investment property, letter-of-credit rights, and 
money — Perfection by permissive filing — Temporary perfection without filing or 
transfer of possession. 

When possession by or delivery to secured party perfects security interest without filing. 

Perfection by control. 

Secured party’s rights on disposition of collateral and in proceeds. 

Effect of change in governing law. 


Subpart 3. Priority 


Interests that take priority over or take free of security interest or agricultural lien. 

No interest retained in right to payment that is sold — Rights and title of seller of 
account or chattel paper with respect to creditors and purchasers. 

Rights and title of consignee with respect to creditors and purchasers. 

Buyer of goods. 

Licensee of general intangible and lessee of goods in ordinary course of business. 

Priorities among conflicting security interests in and agricultural liens on same 
collateral. 

Future advances. 

Priority of purchase-money security interests. 

Priority of security interests in transferred collateral. 

Priority of security interests created by new debtor. 

Priority of security interests in deposit account. 

Priority of security interests in investment property. 

Priority of security interests in letter-of-credit right. 
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Section 


47-9-330. 
47-9-331. 


47-9-332. 
47-9-333. 
47-9-334. 
47-9-335. 
47-9-336. 
47-9-337. 
47-9-338. 


47-9-339. 


47-9-340. 
47-9-341. 
47-9-342. 
47-9-343. 


47-9-401. 
47-9-402. 
47-9-403. 
47-9-404. 
47-9-405. 
47-9-406. 


47-9-407. 
47-9-408. 
47-9-409. 


47-9-501. 
47-9-502. 


47-9-503. 
47-9-504. 
47-9-505. 


47-9-506. 
47-9-507. 
47-9-508. 


47-9-509. 
47-9-510. 
47-9-511. 
47-9-512. 
47-9-513. 
47-9-514. 
47-9-515. 
47-9-516. 
47-9-517. 
47-9-518. 


47-9-519. 
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Priority of purchaser of chattel paper or instrument. 

Priority of rights of purchasers of instruments, documents, and securities under other 
chapters — Priority of interests in financial assets and security entitlements under 
Chapter 8. 

Transfer of money; transfer of funds from deposit account. 

Priority of certain liens arising by operation of law. 

Priority of security interests in fixtures and crops. 

Accessions. 

Commingled goods. 

Priority of security interests in goods covered by certificate of title. 

Priority of security interest or agricultural lien perfected by filed financing statement 
providing certain incorrect information. 

Priority subject to subordination. 


Subpart 4. Rights of Bank 


Effectiveness of right of recoupment or set-off against deposit account. 

Bank’s rights and duties with respect to deposit account. 

Bank’s right to refuse to enter into or disclose existence of control agreement. 

Security interest in favor of interest owners to secure obligations of the first purchaser 
of oil and gas production to pay the purchase price. 


Part 4. Rights of Third Parties 


Alienability of debtor’s rights. 

Secured party not obligated on contract of debtor or in tort. 

Agreement not to assert defenses against assignee. 

Rights acquired by assignee — Claims and defenses against assignee. 

Modification of assigned contract. 

Discharge of account debtor — Notification of assignment — Identification and proof of 
assignment — Restrictions on assignment of accounts, chattel paper, payment 
intangibles, and promissory notes ineffective. 

Restrictions on creation or enforcement of security interest in leasehold interest or in 
lessor’s residual interest. 

Restrictions on assignment of promissory notes, health-care-insurance receivables, and 
certain general intangibles ineffective. 

Restrictions on assignment of letter-of-credit rights ineffective. 


Part 5. Filing 
Subpart 1. Filing Office; Contents and Effectiveness of Financing Statement 


Filing office. 

Contents of financing statement — Record of mortgage as financing statement — Time 
of filing financing statement. 

Name of debtor and secured party 

Indication of collateral. 

Filing and compliance with other statutes and treaties for consignments, leases, other 
bailments, and other transactions. 

Effect of errors or omissions. 

Effect of certain events of effectiveness of financing statement. 

Effectiveness of financing statement if new debtor becomes bound by security agree- 
ment. 

Persons entitled to file a record. 

Effectiveness of filed record. 

Secured party of record. 

Amendment of financing statement. 

Termination statement. 

Assignment of powers of secured party of record. 

Duration and effectiveness of financing statement; effect of lapsed financing statement. 

What constitutes filing — Effectiveness of filing. 

Effect of indexing errors. 

Claim concerning inaccurate or wrongfully filed record. 


Subpart 2. Duties and Operation of Filing Office 


Numbering, maintaining, and indexing records — Communicating information pro- 
vided in records. 


Section 


47-9-520. 
47-9-521. 
47-9-522. 
47-9-523. 
47-9-524. 
47-9-525. 
47-9-526. 
47-9-527. 


47-9-601. 


47-9-602. 
47-9-603. 
47-9-604. 
47-9-605. 
47-9-606. 
47-9-607. 
47-9-608. 


47-9-609. 
47-9-610. 
47-9-611. 
47-9-612. 
47-9-613. 
47-9-614. 


47-9-615. 
47-9-616. 
47-9-617. 
47-9-618. 
47-9-619. 
47-9-620. 


47-9-621. 
47-9-622. 
47-9-623. 
47-9-624. 


47-9-625. 
47-9-626. 
47-9-627. 
47-9-628. 


47-9-701. 
47-9-702. 
47-9-703. 
47-9-704. 
47-9-705. 
47-9-706. 


47-9-707. 
47-9-708. 
47-9-709. 
47-9-710. 


47-9-801. 
47-9-802. 
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Acceptance and refusal to accept record. 
Uniform form of written financing statement and amendment. 


Maintenance and destruction of records: ‘ 
Information from filing office — Sale or license of records. 

Delay by filing office. 

Fees. 


Filing-office rules. 
Duty to report. 


Part 6. Default 
Subpart 1. Default and Enforcement of Security Interest 


Rights after default — Judicial enforcement — Consignor or buyer of accounts, chattel 
paper, payment intangibles, or promissory notes. 

Waiver and variance of rights and duties. 

Agreement on standards concerning rights and duties. 

Procedure if security agreement covers real property or fixtures. 

Unknown debtor or secondary obligor. 

Time of default for agricultural lien. 

Collection and enforcement by secured party. 

Application of proceeds of collection or enforcement; liability for deficiency and right to 
surplus. 

Secured party’s right to take possession after default. 

Disposition of collateral after default. 

Notification before disposition of collateral. 

Timeliness of notification before disposition of collateral. 

Contents and form of notification before disposition of collateral — General. 

Contents and form of notification before disposition of collateral: Consumer-goods 
transaction. 

Application of proceeds of disposition — Liability for deficiency and right to surplus. 

Explanation of calculation of surplus or deficiency. 

Rights of transferee of collateral. 

Rights and duties of certain secondary obligors. 

Transfer of record or legal title. 

Acceptance of collateral in full or partial satisfaction of obligation; compulsory disposi- 
tion of collateral. 

Notification of proposal to accept collateral. 

Effect of acceptance of collateral. 

Right to redeem collateral. 

Waiver. 


Subpart 2. Noncompliance with Chapter 


Remedies for secured party’s failure to comply with chapter. 

Action in which deficiency or surplus is in issue. 

Determination of whether conduct was commercially reasonable. 

Nonliability and limitation on liability of secured party — Liability of secondary obligor. 


Part 7. Transition 


Effective date. 

Savings clause. 

Security interest perfected before effective date. 

Security interest unperfected before effective date. 

Effectiveness of action taken before effective date. 

When initial financing statement suffices to continue effectiveness of financing state- 
ment. 

Amendment of pre-effective-date financing statement. 

Persons entitled to file initial financing statement or continuation statement. 

Priority. 

Applicability of § 47-9-503 requirements for name of an individual as debtor on 
financing statement. 


Part 8. Transition Provisions for 2010 UCC Amendments 


Effective date. 
Savings clause. 
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Section 
47-9-803. 
47-9-804. 
47-9-805. 
47-9-806. 
ment. 
47-9-807. 
47-9-808. 


47-9-809. Priority. 


47-9-101 


Security interest perfected before effective date. 

Security interest unperfected before effective date. 

Effectiveness of action taken before effective date. 

When initial financing statement suffices to continue effectiveness of financing state- 


Amendment of pre-effective-date financing statement. 
Persons entitled to file initial financing statement or continuation statement. 


PART 1 
GENERAL PROVISIONS 


SHORT TITLE, DEFINITIONS, AND GENERAL 
CONCEPTS 


47-9-101. Short title. 


This chapter may be cited as “Uniform Commercial Code — Secured 


Transactions.” 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Official Comments in Article 9 (title 47, chap- 
ter 9): Copyright 1998 by the American Law 
Institute and the National Conference of Com- 
missioners on Uniform State Laws. Reprinted 
with permission of the Permanent Editorial 
Board of the Uniform Commercial Code. 

Former part 1, §§ 47-9-101 — 47-9-110, 47- 
9-112 — 47-9-116 (Acts 1963, ch. 81, § 1 (9-101 
— 9-110, 9-112 — 9-113); 1981, ch. 502, § 1; 
1985, ch. 404, §§ 5-10; 1986, ch. 737, §§ 45, 46; 
1987, ch. 113, § 1; 1993, ch. 398, § 4; 1997, ch. 
79, §§ 2-5; 1998, ch. 675, §§ 6-9) and 47-9-111 
(Acts 1963, ch. 81, § 1(9-111)), repealed by Acts 
1998, ch. 641, 8§ 4, 6, was repealed and re- 
placed in the revision of chapter 9 of the Uni- 
form Commercial Code by Acts 2000, ch. 846, 
§ 1, effective July 1, 2001. 

Acts 2000, ch. 846, § 37(b) provided, in part, 
that the topic headings in the act (which re- 
vised chapter 9) are for reference purposes only 
and do not constitute a part of the law enacted 
thereby. 

Acts 2000, ch. 846, § 39 provided that it is 
the legislative intent that the office of the 
secretary of state shall provide Internet search 
capabilities for Uniform Commercial Code fil- 
ings as soon as practicable. 


Cross-References. 

Agricultural production input security inter- 
ests, title 43, ch. 31. 

Hindering secured creditors, penalty, § 39- 
14-116. 


Inapplicability of chapter to energy produc- 
tion facility bond issue pledge or security inter- 
est, § 7-54-106. 


Section to Section References. 

Chapters 1-9 are referred to in §§ 7-34-109, 
7-55-104, 8-13-108, 8-21-106, 8-21-1001, 13-23- 
120, 26-1-111, 45-2-1601, 47-1-101, 47-1-103, 
47-1-104, 47-1-105, 47-1-106, 47-1-201, 47-1- 
205, 47-1-206, 47-1-301, 47-1-302, 47-1-304, 47- 
1-305, 47-2-207, 47-2-401, 47-2-511, 47-2-512, 
47-2-719, 47-4-109, 47-7-202, 47-8-110, 47-10- 
103, 47-10-116, 47-29-1038, 49-3-1105, 49-3- 
1207, 66-19-105, 66-19-112. 

This chapter is referred to in §§ 4-31-1103, 
7-54-106, 9-22-102, 35-16-104, 36-5-901, 40-33- 
208, 40-33-211, 43-31-1038, 47-1-201, 47-2-401, 
47-2-402, 47-2-403, 47-2-503, 47-3-605, 47-4- 
210, 47-5-114, 47-7-209, 47-8-105, 47-8-510, 56- 
37-112, 57-9-202, 62-19-103, 66-3-309, 67-1- 
1403, 67-4-1021, 67-5-1805, 67-5-2003. 


Textbooks. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 9-404, 9-502. 

Tennessee Jurisprudence, 4 Tenn. Juris., 
Bankruptcy, §§ 6, 14; 6 Tenn. Juris., Commer- 
cial Law, §§ 2, 97. 


Law Reviews. 

Book Review, Tennessee Secured Transac- 
tions Under Revised Article 9 of the Uniform 
Commercial Code (Prof. Robert M. Lloyd), 38 
No. 2 Tenn. B.J. 31 (2002). 


Comparative Legislation. 
Uniform Commercial Code — Secured Trans- 
actions: 
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Ala. Code § 7-9A-101 et seq. 

Ark. Code § 4-9-101 et seq. 

Ga. O.C.G.A. § 11-9-101 et seq. 

Ky. Rev. Stat. Ann. § 355.9-101 et seq. 
Miss. Code Ann. § 75-9-101 et seq. 
Mo. Rev. Stat. § 400.9-101 et seq. 
N.C. Gen. Stat. § 25-9-101 et seq. 
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Va. Code § 8.9A-101 et seq. 


Cited: 
_ Regions Bank v. Thomas, — S.W.3d —, 2013 
Tenn. App. LEXIS 156 (Tenn. Ct. App. Mar. 4, 
2013). 


NOTES TO DECISIONS 


Analysis 


1. Notice to Debtor. 
2. Construction with Other Statutes. 


1. Notice to Debtor. 

Supreme court of Tennessee disagreed with 
the reasoning of R & J of Tenn., Inc. v. Blan- 
kenship-Melton Real Estate, Inc., 166 S.W.3d 
195, 2004 Tenn. App. LEXIS 760, and held that 
so long as the notification is “sent” within the 
meaning of Article 9 of the UCC, compiled in 
T.C.A. § 47-9-101 et seq., the creditor does not 
need to take additional steps to determine 
whether or not that notification has been re- 


ceived. Auto Credit of Nashville v. Wimmer, 231 
S.W.3d 896, 2007 Tenn. LEXIS 642 (Tenn. Aug. 
16, 2007). 


2. Construction with Other Statutes. 

A trustee in bankruptcy could not avoid, 
pursuant to 11 U.S.C. § 544, a creditor’s secu- 
rity interest in a mobile home, where the lien 
had been created and perfected under T.C.A. 
§ 47-9-101 et seq. by the time the debtor filed 
his petition in bankruptcy. Farmer v. Green 
Tree Serv. LLC (In re Snelson), 330 B.R. 643, 
2005 Bankr. LEXIS 1851 (Bankr. E.D. Tenn. 
2005). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Purpose of Uniform Commercial Code. 
. Federal Common Law. 

. Construction with Other Statutes. 
Estoppel. 

. Personal Injury Actions. 


ee OR WNe 


. Purpose of Uniform Commercial Code. 

The Uniform Commercial Code in this chap- 
ter, has as its purpose to provide a simple and 
unified structure within which the immense 
variety of present day secured financing trans- 
actions can go forward with less cost and 
greater certainty without the traditional dis- 
tinction between security devices. Phifer v. Gulf 
Oil Corp., 218 Tenn. 163, 401 S.W.2d 782, 1966 
Tenn. LEXIS 558 (1966). 


2. Federal Common Law. 

The source material supplying the content of 
federal common law to govern suits arising 
from Farmers Home Administration secured 
transactions is provided by the U.C.C. itself 
and the general body of precedent developed by 
the U.C.C. states. United States v. Burnette- 
Carter Co., 575 F.2d 587, 1978 U.S. App. LEXIS 
11187 (6th Cir. Tenn. 1978), cert. denied, 439 
U.S. 996, 99 S. Ct. 596, 58 L. Ed. 2d 669, 1978 
U.S. LEXIS 4066 (1978). 


Collateral References. 
15A Am. Jur. 2d Commercial Code § 1 et seq. 


3. Construction with Other Statutes. 

Security interests under chapter 2 of this 
title arise by operation of law while security 
interests under this chapter are created by 
agreement. In re Ault, 6 B.R. 58, 1980 Bankr. 
LEXIS 4630 (Bankr. E.D. Tenn. 1980). 

While § 55-3-126(b) outlines procedure to be 
followed in perfecting security interest in motor 
vehicle, motor vehicles still fall within purview 
of U.C.C. as enacted by Tennessee. In re Coors 
of Cumberland, Inc., 19 B.R. 313, 1982 Bankr. 
LEXIS 4416 (Bankr. M.D. Tenn. 1982). 


4, Estoppel. 

By not requiring a refiling, this article does 
not exclude the possibility of an estoppel. In re 
DG & Associates, Inc., 9 B.R. 94, 1981 Bankr. 
LEXIS 4938 (Bankr. E.D. Tenn. 1981). 


5. Personal Injury Actions. 

Specifically excluded from the applicability of 
Article 9 of the Uniform Commercial Code are 
transfers, in whole or in part of any claim, 
arising out of tort. Accordingly, the debtors’ 
transfer of a portion of the proceeds of their 
personal injury lawsuit would not be controlled 
by these statutory provisions. Fugate v. Carter 
County Bank (In re Webb), 187 B.R. 221, 1995 
Bankr. LEXIS 1390 (Bankr. E.D. Tenn. 1995). 


68, 69 Am. Jur. 2d Secured Transactions § 1 
et seq. 
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79 C.J.S. Secured Transactions, § 1 et seq. 

Causes of action governed by limitations pe- 
riod in UCC § 2-725. 49 A.L.R.5th 1. 

Construction and effect of UCC, Art. 9, deal- 
ing with secured transactions, sales of ac- 
counts, contract rights, and chattel paper. 30 
A.L.R.3d 9, 67 A.L.R.3d 308, 69 A.L.R.3d 1162, 
76 A.L.R.3d 11, 99 A.L.R.3d 807, 99 A.L.R.3d 
1080, 100 A.L.R.3d 10, 100 A.L.R.38d 940, 7 
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A.L.R.4th 308, 11 A.L.R.4th 241, 90 A.L.R.4th 
859, 25 A.L.R.5th 696. 

Effect of UCC Article 9 upon conflict, as to 
funds in debtor’s bank account, between se- 
cured creditor and bank claiming right of setoff. 
3 A.L.R.4th 998. 

Liability of secured creditor under Uniform 
Commercial Code to third party on ground of 
unjust enrichment. 27 A.L.R.5th 719. 


COMMENTS TO OFFICIAL TEXT 


1. Source. This article supersedes former 
Uniform Commercial Code (UCC) article 9. As 
did its predecessor, it provides a comprehensive 
scheme for the regulation of security interests 
in personal property and fixtures. For the most 
part this article follows the general approach 
and retains much of the terminology of former 
article 9. In addition to describing many as- 
pects of the operation and interpretation of this 
article, these comments explain the material 
changes that this article makes to former ar- 
ticle 9. Former article 9 superseded the wide 
variety of pre-UCC security devices. Unlike the 
comments to former article 9, however, these 
comments dwell very little on the pre-UCC 
state of the law. For that reason, the comments 
to former article 9 will remain of substantial 
historical value and interest. They also will 
remain useful in understanding the back- 
ground and general conceptual approach of this 
article. 

Citations to “Bankruptcy Code _ section 

” in these comments are to Title 11 of 
the United States Code as in effect on July 1, 
2010. 

2. Background and History. In 1990, the Per- 
manent Editorial Board for the UCC with the 
support of its sponsors, The American Law 
Institute and the National Conference of Com- 
missioners on Uniform State Laws, established 
a committee to study article 9 of the UCC. The 
study committee issued its report as of Decem- 
ber 1, 1992, recommending the creation of a 
drafting committee for the revision of article 9 
and also recommending numerous specific 
changes to article 9. Organized in 1993, a 
drafting committee met fifteen times from 1993 
to 1998. This article was approved by its spon- 
sors in 1998. This Article was conformed to 
revised Article 1 in 2001 and to amendments to 
Article 7 in 2003. The sponsors approved 
amendments to selected sections of this Article 
in 2010. 

3. Reorganization and Renumbering; Cap- 
tions; Style. This article reflects a substantial 
reorganization of former article 9 and renum- 
bering of most sections. New part 4 deals with 
several aspects of third-party rights and duties 
that are unrelated to perfection and priority. 
Some of these were covered by part 3 of former 
article 9. Part 5 deals with filing (covered by 


former part 4) and part 6 deals with default and 
enforcement (covered by former part 5). Appen- 
dix I contains conforming revisions to other 
articles of the UCC, and Appendix II contains 
model provisions for production-money priority. 

This article also includes headings for the 
subsections as an aid to readers. Unlike section 
captions, which are part of the UCC, see Sec- 
tion 1-107 [§ 47-1-107], subsection headings 
are not a part of the official text itself and have 
not been approved by the sponsors. Each juris- 
diction in which this article is introduced may 
consider whether to adopt the headings as a 
part of the statute and whether to adopt a 
provision clarifying the effect, if any, to be given 
to the headings. This article also has been 
conformed to current style conventions. 

4. Summary of Revisions. Following is a 
brief summary of some of the more significant 
revisions of article 9 that are included in the 
1998 revision of this article. 

a. Scope of Article 9. This article expands the 
scope of article 9 in several respects. 

Deposit accounts. Section 9-109 [§ 47-9-109] 
includes within this article’s scope deposit ac- 
counts as original collateral, except in con- 
sumer transactions. Former article 9 dealt with 
deposit accounts only as proceeds of other 
collateral. 

Sales of payment intangibles and promissory 
notes. Section 9-109 [§ 47-9-109] also includes 
within the scope of this article most sales of 
“payment intangibles” (defined in section 9-102 
[§ 47-9-102] as general intangibles under 
which an account debtor’s principal obligation 
is monetary) and “promissory notes” (also de- 
fined in section 9-102 [§ 47-9-102]). Former 
article 9 included sales of accounts and chattel 
paper, but not sales of payment intangibles or 
promissory notes. In its inclusion of sales of 
payment intangibles and promissory notes, this 
article continues the drafting convention found 
in former article 9; it provides that the sale of 
accounts, chattel paper, payment intangibles, 
or promissory notes creates a “security inter- 
est.” The definition of “account” in section 9-102 
[§ 47-9-102] also has been expanded to include 
various rights to payment that were general 
intangibles under former article 9. 

Health-care-insurance receivables. Section 
9-109 [§ 47-9-109] narrows article 9’s exclusion 
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of transfers of interests in insurance policies by 
carving out of the exclusion “health-care-insur- 
ance receivables” (defined in section 9-102 
[§ 47-9-102]). A health-care-insurance receiv- 
able is included within the definition of “ac- 
count” in section 9-102 [§ 47-9-102]. 

Nonpossessory statutory agricultural liens. 
Section 9-109 [§ 47-9-109] also brings nonpos- 
sessory statutory agricultural liens within the 
scope of article 9. 

Consignments. Section 9-109 [§ 47-9-109] 
provides that “true” consignments — bailments 
for the purpose of sale by the bailee — are 
security interests covered by article 9, with 
certain exceptions. See section 9-102 [§ 47-9- 
102] (defining “consignment”). Currently, many 
consignments are subject to article 9’s filing 
requirements by operation of former section 
2-326. 

Supporting obligations and property securing 
rights to payment. This article also addresses 
explicitly (i) obligations, such as guaranties and 
letters of credit, that support payment or per- 
formance of collateral such as accounts, chattel 
paper, and payment intangibles, and (ii) any 
property (including real property) that secures 
a right to payment or performance that is 
subject to an article 9 security interest. See 
sections 9-203, 9-308 [§§ 47-9-203, 47-9-308]. 

Commercial tort claims. Section 9-109 [§ 47- 
9-109] expands the scope of article 9 to include 
the assignment of commercial tort claims by 
narrowing the exclusion of tort claims gener- 
ally. However, this article continues to exclude 
tort claims for bodily injury and other nonbusi- 
ness tort claims of a natural person. See section 
9-102 [§ 47-9-102] (defining “commercial tort 
claim”). 

Transfers by states and governmental units 
of states. Section 9-109 [§ 47-9-109] narrows 
the exclusion of transfers by states and their 
governmental units. It excludes only transfers 
covered by another statute (other than a stat- 
ute generally applicable to security interests) to 
the extent the statute governs the creation, 
perfection, priority, or enforcement of security 
interests. 

Nonassignable general intangibles, promis- 
sory notes, health-care-insurance receivables, 
and letter-of-credit rights. This article enables 
a security interest to attach to letter-of-credit 
rights, health-care-insurance receivables, 
promissory notes, and general intangibles, in- 
cluding contracts, permits, licenses, and fran- 
chises, notwithstanding a contractual or statu- 
tory prohibition against or limitation on 
assignment. This article explicitly protects 
third parties against any adverse effect of the 
creation or attempted enforcement of the secu- 
rity interest. See sections 9-408 and 9-409 
[$§ 47-9-408 and 47-9-409]. 

Subject to sections 9-408 and 9-409 [§§ 47-9- 
408 and 47-9-409] and two other exceptions 
(sections 9-406 [§ 47-9-406], concerning ac- 
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counts, chattel paper, and payment intangibles, 
and 9-407 [§ 47-9-407], concerning interests in 
leased goods), section 9-401 [§ 47-9-401] estab- 
lishes a baseline rule that the inclusion of 
transactions and collateral within the scope of 
article 9 has no effect on nonarticle 9 law 
dealing with the alienability or inalienability of 
property. For example, if a commercial tort 
claim is nonassignable under other applicable 
law, the fact that a security interest in the 
claim is within the scope of article 9 does not 
override the other applicable law’s effective 
prohibition of assignment. 

b. Duties of Secured Party. This article pro- 
vides for expanded duties of secured parties. 

Release of control. Section 9-208 [§ 47-9-208] 
imposes upon a secured party having control of 
a deposit account, investment property, or a 
letter-of-credit right the duty to release control 
when there is no secured obligation and no 
commitment to give value. Section 9-209 [§ 47- 
9-209] contains analogous provisions when an 
account debtor has been notified to pay a se- 
cured party. 

Information. Section 9-210 [§ 47-9-210] ex- 
pands a secured party’s duties to provide the 
debtor with information concerning collateral 
and the obligations that it secures. 

Default and enforcement. Part 6 also in- 
cludes some additional duties of secured parties 
in connection with default and enforcement. 
See, e.g., section 9-616 [§ 47-9-616] (duty to 
explain calculation of deficiency or surplus in a 
consumer-goods transaction). 

c. Choice of Law. The choice of law rules for 
the law governing perfection, the effect of per- 
fection or nonperfection, and priority are found 
in part 3, subpart 1 (sections 9-301 through 
9-307 [§§ 47-9-301 through 47-9-307]). See also 
section 9-316 [§ 47-9-316]. 

Where to file: Location of debtor. This article 
changes the choice of law rule governing per- 
fection (i.e., where to file) for most collateral to 
the law of the jurisdiction where the debtor is 
located. See section 9-301 [§ 47-9-301]. Under 
former article 9, the jurisdiction of the debtor’s 
location governed only perfection and priority 
of a security interest in accounts, general in- 
tangibles, mobile goods, and, for purposes of 
perfection by filing, chattel paper and invest- 
ment property. 

Determining debtor’s location. As a baseline 
rule, section 9-307 [§ 47-9-307] follows former 
section 9-103, under which the location of the 
debtor is the debtor’s place of business (or chief 
executive office, if the debtor has more than one 
place of business). Section 9-307 [§ 47-9-307] 
contains three major exceptions. First, a “reg- 
istered organization,” such as a corporation or 
limited liability company, is located in the state 
under whose law the debtor is organized, e.g., a 
corporate debtor’s state of incorporation. Sec- 
ond, an individual debtor is located at his or her 
principal residence. Third, there are special 
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rules for determining the location of the United 
States and registered organizations organized 
under the law of the United States. 

Location of non-U.S. debtors. If, applying the 
foregoing rules, a debtor is located in a jurisdic- 
tion whose law does not require public notice as 
a condition of perfection of a nonpossessory 
security interest, the entity is deemed located 
in the District of Columbia. See section 9-307 
[§ 47-9-307]. Thus, to the extent that this ar- 
ticle applies to non-U.S. debtors, perfection 
could be accomplished in many cases by a 
domestic filing. 

Priority. For tangible collateral such as goods 
and instruments, section 9-301 [§ 47-9-301] 
provides that the law applicable to priority and 
the effect of perfection or nonperfection will 
remain the law of the jurisdiction where the 
collateral is located, as under former section 
9-103 (but without the confusing “last event” 
test). For intangible collateral, such as ac- 
counts, the applicable law for priority will be 
that of the jurisdiction in which the debtor is 
located. 

Possessory security interests; agricultural 
liens. Perfection, the effect of perfection or 
nonperfection, and priority of a possessory se- 
curity interest or an agricultural lien are gov- 
erned by the law of the jurisdiction where the 
collateral subject to the security interest or lien 
is located. See sections 9-301 and 9-302 [§§ 47- 
9-301 and 47-9-302]. 

Goods covered by certificates of title; deposit 
accounts; letter-of-credit rights; investment 
property. This article includes several refine- 
ments to the treatment of choice of law matters 
for goods covered by certificates of title. See 
section 9-303 [§ 47-9-303]. It also provides spe- 
cial choice of law rules, similar to those for 
investment property under current articles 8 
and 9, for deposit accounts (section 9-304 [§ 47- 
9-304]), investment property (section 9-305 
[§ 47-9-305]), and letter-of-credit rights (sec- 
tion 9-306 [§ 47-9-306]). 

Change in applicable law. Section 9-316 
[§ 47-9-316] addresses perfection following a 
change in applicable law. 

d. Perfection. The rules governing perfection 
of security interests and agricultural liens are 
found in part 3, subpart 2 (sections 9-308 
through 9-316 [§§ 47-9-308 through 47-9-316]). 

Deposit accounts; letter-of-credit rights. With 
certain exceptions, this article provides that a 
security interest in a deposit account or a 
letter-of-credit right may be perfected only by 
the secured party’s acquiring “control” of the 
deposit account or letter-of-credit right. See 
sections 9-312 and 9-314 [§§ 47-9-312 and 47- 
9-314]. Under section 9-104 [§ 47-9-104], a 
secured party has “control” of a deposit account 
when, with the consent of the debtor, the se- 
cured party obtains the depositary bank’s 
agreement to act on the secured party’s instruc- 
tions (including when the secured party be- 
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comes the account holder) or when the secured 
party is itself the depositary bank. The control 
requirements are patterned on section 8-106 
[§ 47-8-106], which specifies the requirements 
for control of investment property. Under sec- 
tion 9-107 [§ 47-9-107], “control” of a letter-of- 
credit right occurs when the issuer or nomi- 
nated person consents to an assignment of 
proceeds under section 5-114 [§ 47-5-114]. 

Electronic chattel paper. Section 9-102 [§ 47- 
9-102] includes a new defined term: “Electronic 
chattel paper.” Electronic chattel paper is a 
record or records consisting of information 
stored in an electronic medium (i.e., it is not 
written). Perfection of a security interest in 
electronic chattel paper may be by control or 
filing. See sections 9-105 [§ 47-9-105] (sui ge- 
neris definition of control of electronic chattel 
paper), 9-312 [§ 47-9-312] (perfection by filing), 
and 9-314 [§ 47-9-314] (perfection by control). 

Investment property. The perfection require- 
ments for “investment property” (defined in 
section 9-102 [§ 47-9-102]), including perfec- 
tion by. control under section 9-106 [§ 47-9- 
106], remain substantially unchanged. How- 
ever, a new provision in section 9-314 [§ 47-9- 
314] is designed to ensure that a secured party 
retains control in “repledge” transactions that 
are typical in the securities markets. 

Instruments, agricultural liens, and commer- 
cial tort claims. This article expands the types 
of collateral in which a security interest may be 
perfected by filing to include instruments. See 
section 9-312 [§ 47-9-312]. Agricultural liens 
and security interests in commercial tort 
claims also are perfected by filing, under this 
article. See sections 9-308 and 9-310 [§§ 47-9- 
308 and 47-9-310]. 

Sales of payment intangibles and promissory 
notes. Although former article 9 covered the 
outright sale of accounts and chattel paper, 
sales of most other types of receivables also are 
financing transactions to which article 9 should 
apply. Accordingly, section 9-102 [§ 47-9-102] 
expands the definition of “account” to include 
many types of receivables (including “health- 
care-insurance receivables,” defined in section 
9-102 [§ 47-9-102]) that former article 9 classi- 
fied as “general intangibles.” It thereby sub- 
jects to article 9’s filing system sales of more 
types of receivables than did former article 9. 
Certain sales of payment intangibles — primar- 
ily bank loan participation transactions — 
should not be subject to the article 9 filing 
rules. These transactions fall in a residual 
category of collateral, “payment intangibles” 
(general intangibles under which the account 
debtor’s principal obligation is monetary), the 
sale of which is exempt from the filing require- 
ments of article 9. See sections 9-102, 9-109, 
and 9-309 [§§ 47-9-102, 47-9-109, 47-9-309] 
(perfection upon attachment). The perfection 
rules for sales of promissory notes are the same 
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as those for sales of payment intangibles. 

Possessory security interests. Several provi- 
sions of this article address aspects of security 
interests involving a secured party or a third 
party who is in possession of the collateral. In 
particular, section 9-313 [§ 47-9-313] resolves a 
number of uncertainties under former section 
9-305. It provides that a security interest in 
collateral in the possession of a third party is 
perfected when the third party acknowledges in 
an authenticated record that it holds for the 
secured party’s benefit. Section 9-313 [§ 47-9- 
313] also provides that a third party need not so 
acknowledge and that its acknowledgment does 
not impose any duties on it, unless it otherwise 
agrees. A special rule in section 9-313 [§ 47-9- 
313] provides that if a secured party already is 
in possession of collateral, its security interest 
remains perfected by possession if it delivers 
the collateral to a third party and the collateral 
is accompanied by instructions to hold it for the 
secured party or to redeliver it to the secured 
party. Section 9-313 [§ 47-9-313] also clarifies 
the limited circumstances under which a secu- 
rity interest in goods covered by a certificate of 
title may be perfected by the secured party’s 
taking possession. 

Automatic perfection. Section 9-309 [§ 47-9- 
309] lists various types of security interests as 
to which no public-notice step is required for 
perfection (e.g., purchase-money security inter- 
ests in consumer goods other than automo- 
biles). This automatic perfection also extends to 
a transfer of a health-care-insurance receivable 
to a health-care provider. Those transfers nor- 
mally will be made by natural persons who 
receive health-care services; there is little value 
in requiring filing for perfection in that context. 
Automatic perfection also applies to security 
interests created by sales of payment intan- 
gibles and promissory notes. Section 9-308 
[§ 47-9-308] provides that a perfected security 
interest in collateral supported by a “support- 
ing obligation” (such as an account supported 
by a guaranty) also is a perfected security 
interest in the supporting obligation, and that a 
perfected security interest in an obligation se- 
cured by a security interest or lien on property 
(e.g., a real property mortgage) also is a per- 
fected security interest in the security interest 
or lien. 

e. Priority; Special Rules for Banks and De- 
posit Accounts. The rules governing priority of 
security interests and agricultural liens are 
found in part 3, subpart 3 (sections 9-317 
through 9-339 [§§ 47-9-317 through 47-9-339]). 
This article includes several new priority rules 
and some special rules relating to banks and 
deposit accounts found in part 3, subpart 4 
(sections 9-340 through 9-342 [§§ 47-9-340 
through 47-9-342]). 

Purchase-money security interests: General; 
consumer-goods transactions; inventory. Sec- 
tion 9-103 [§ 47-9-103] substantially rewrites 
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the definition of purchase-money security inter- 
est (PMSI) (although the term is not formally 
“defined”). The substantive changes, however, 
apply only to nonconsumer-goods transactions. 
(Consumer transactions and consumer-goods 
transactions are discussed below in comment 
4(j)). For nonconsumer-goods transactions, sec- 
tion 9-103 [§ 47-9-103] makes clear that a 
security interest in collateral may be (to some 
extent) both a PMSI as well as a non-PMSI, in 
accord with the “dual status” rule applied by 
some courts under former article 9 (thereby 
rejecting the “transformation” rule). The defi- 
nition provides an even broader conception of a 
PMSI in inventory, yielding a result that ac- 
cords with private agreements entered into in 
response to the uncertainty under former ar- 
ticle 9. It also treats consignments as purchase- 
money security interests in inventory. Section 
9-324 [§ 47-9-324] revises the PMSI priority 
rules, but for the most part without material 
change in substance. Section 9-324 [§ 47-9- 
324] also clarifies the priority rules for compet- 
ing PMSIs in the same collateral. 
Purchase-money security interests in live- 
stock; agricultural liens. Section 9-324 [§ 47-9- 
324] provides a special PMSI priority, similar to 
the inventory PMSI priority rule, for livestock. 
Section 9-322 [§ 47-9-322] (which contains the 
baseline first-to-file-or-perfect priority rule) 
also recognizes special nonarticle 9 priority 
rules for agricultural liens, which can override 
the baseline first-in-time rule. 
Purchase-money security interests in soft- 
ware. Section 9-324 [§ 47-9-324] contains a 
new priority rule for a software purchase- 
money security interest. (Section 9-102 [§ 47- 
9-102] includes a definition of “software.”) Un- 
der section 9-103 [§ 47-9-103], a software 
PMSI includes a PMSI in software that is used 
in goods that are also subject to a PMSI. (Note 
also that the definition of “chattel paper” has 
been expanded to include records that evidence 
a monetary obligation and a security interest in 
specific goods and software used in the goods.) 
Investment property. The priority rules for 
investment property are substantially similar 
to the priority rules found in former section 
9-115, which was added in conjunction with the 
1994 revisions to UCC article 8. Under section 
9-328 [§ 47-9-328], if a secured party has con- 
trol of investment property (sections 8-106 and 
9-106 [§§ 47-8-106 and 47-9-106]), its security 
interest is senior to a security interest per- 
fected in another manner (e.g., by filing). Also 
under section 9-328 [§ 47-9-328], security in- 
terests perfected by control generally rank ac- 
cording to the time that control is obtained or, 
in the case of a security entitlement or a com- 
modity contract carried in a commodity ac- 
count, the time when the control arrangement 
is entered into. This is a change from former 
section 9-115, under which the security inter- 
ests ranked equally. However, as between a 
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securities intermediary’s security interest in a 
security entitlement that it maintains for the 
debtor and a security interest held by another 
secured party, the securities intermediary’s se- 
curity interest is senior. 

Deposit accounts. This article’s priority rules 
applicable to deposit accounts are found in 
section 9-327 [§ 47-9-327]. They are patterned 
on and are similar to those for investment 
property in former section 9-115 and section 
9-328 [§ 47-9-328] of this article. Under section 
9-327 [§ 47-9-327], if a secured party has con- 
trol of a deposit account, its security interest is 
senior to a security interest perfected in an- 
other manner (i.e., as cash proceeds). Also un- 
der section 9-327 [§ 47-9-327], security inter- 
ests perfected by control rank according to the 
time that control is obtained, but as between a 
depositary bank’s security interest and one 
held by another secured party, the depositary 
bank’s security interest is senior. A correspond- 
ing rule in section 9-340 [§ 47-9-340] makes a 
depositary bank’s right of set-off generally se- 
nior to a security interest held by another 
secured party. However, if the other secured 
party becomes the depositary bank’s customer 
with respect to the deposit account, then its 
security interest is senior to the depositary 
bank’s security interest and right of set-off. 
Sections 9-327 and 9-340 [§§ 47-9-327 and 
47-9-340]. 

Letter-of-credit rights. The priority rules for 
security interests in letter-of-credit rights are 
found in section 9-329 [§ 47-9-329]. They are 
somewhat analogous to those for deposit ac- 
counts. A security interest perfected by control 
has priority over one perfected in another man- 
ner (i.e., aS a supporting obligation for the 
collateral in which a security interest is per- 
fected). Security interests in a letter-of-credit 
right perfected by control rank according to the 
time that control is obtained. However, the 
rights of a transferee beneficiary or a nomi- 
nated person are independent and superior to 
the extent provided in section 5-114 [§ 47-5- 
114]. See section 9-109(c)(4) [§ 47-9-109(c)(4)]. 

Chattel paper and instruments. Section 
9-330 [§ 47-9-330] is the successor to former 
section 9-308. As under former section 9-308, 
differing priority rules apply to purchasers of 
chattel paper who give new value and take 
possession (or, in the case of electronic chattel 
paper, obtain control) of the collateral depend- 
ing on whether a conflicting security interest in 
the collateral is claimed merely as proceeds. 
The principal change relates to the role of 
knowledge and the effect of an indication of a 
previous assignment of the collateral. Section 
9-330 [§ 47-9-330] also affords priority to pur- 
chasers of instruments who take possession in 
good faith and without knowledge that the 
purchase violates the rights of the competing 
secured party. In addition, to qualify for prior- 
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ity, purchasers of chattel paper, but not of 
instruments, must purchase in the ordinary 
course of business. 

Proceeds. Section 9-322 [§ 47-9-322] con- 
tains new priority rules that clarify when a 
special priority of a security interest in collat- 
eral continues or does not continue with respect 
to proceeds of the collateral. Other refinements 
to the priority rules for proceeds are included in 
sections 9-324 [§ 47-9-324] (purchase-money 
security interest priority) and 9-330 [§ 47-9- 
330] (priority of certain purchasers of chattel 
paper and instruments). 

Miscellaneous priority provisions. This ar- 
ticle also includes: (i) Clarifications of selected 
good-faith-purchase and similar issues (sec- 
tions 9-317 and 9-331 [§§ 47-9-317 and 47-9- 
331]); Gi) new priority rules to deal with the 
“double debtor” problem arising when a debtor 
creates a security interest in collateral acquired 
by the debtor subject to a security interest 
created by another person (section 9-325 [§ 47- 
9-325]); (iii) new priority rules to deal with the 
problems created when a change in corporate 
structure or the like results in a new entity that 
has become bound by the original debtor’s af- 
ter-acquired property agreement (section 9-326 
[§ 47-9-326]); (iv) a provision enabling most 
transferees of funds from a deposit account or 
money to take free of a security interest (section 
9-332 [§ 47-9-332]); (v) substantially rewritten 
and refined priority rules dealing with acces- 
sions and commingled goods (sections 9-335 
and 9-336 [§§ 47-9-335 and 47-9-336]); (vi) re- 
vised priority rules for security interests in 
goods covered by a certificate of title (section 
9-337 [§ 47-9-337]); and (vii) provisions de- 
signed to ensure that security interests in de- 
posit accounts will not extend to most transfer- 
ees of funds on deposit or payees from deposit 
accounts and will not otherwise “clog” the pay- 
ments system (sections 9-341 and 9-342 [§§ 47- 
9-341 and 47-9-342]). 

f. Proceeds. Section 9-102 [§ 47-9-102] con- 
tains an expanded definition of “proceeds” of 
collateral which includes additional rights and 
property that arise out of collateral, such as 
distributions on account of collateral and 
claims arising out of the loss or nonconformity 
of, defects in, or damage to collateral. The term 
also includes collections on account of “support- 
ing obligations,” such as guarantees. 

g. Part 4: Additional Provisions Relating to 
Third-Party Rights. New part 4 contains sev- 
eral provisions relating to the relationships 
between certain third parties and the parties to 
secured transactions. It contains new sections 
9-401 [§ 47-9-401] (replacing former section 
9-311) (alienability of debtor’s rights), 9-402 
[§ 47-9-402] (replacing former section 9-317) 
(secured party not obligated on debtor’s con- 
tracts), 9-403 [§ 47-9-403] (replacing former 
section 9-206) (agreement not to assert de- 
fenses against assignee), 9-404, 9-405, and 
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9-406 [§§ 47-9-404, 47-9-405, and 47-9-406] 
(replacing former section 9-318) (rights ac- 
quired by assignee, modification of assigned 
contract, discharge of account debtor, restric- 
tions on assignment of account, chattel paper, 
promissory note, or payment intangible ineffec- 
tive), and 9-407 [§ 47-9-407] (replacing some 
provisions of former section 2A-303) (restric- 
tions on creation or enforcement of security 
interest in leasehold interest or lessor’s re- 
sidual interest ineffective). It also contains new 
sections 9-408 [§ 47-9-408] (restrictions on as- 
signment of promissory notes, health-care-in- 
surance receivables ineffective, and certain 
general intangibles ineffective) and 9-409 
[§ 47-9-409] (restrictions on assignment of let- 
ter-of-credit rights ineffective), which are dis- 
cussed above. 

h. Filing. Part 5 (formerly part 4) of article 9 
has been substantially rewritten to simplify the 
statutory text and to deal with numerous prob- 
lems of interpretation and implementation that 
have arisen over the years. 

Medium-neutrality. This article is “medium- 
neutral”; that is, it makes clear that parties 
may file and otherwise communicate with a 
filing office by means of records communicated 
and stored in media other than on paper. 

Identity of person who files a record; autho- 
rization. Part 5 is largely indifferent as to the 
person who effects a filing. Instead, it addresses 
whose authorization is necessary for a person 
to file a record with a filing office. The filing 
scheme does not contemplate that the identity 
of a “filer” will be a part of the searchable 
records. This approach is consistent with, and a 
necessary aspect of, eliminating signatures or 
other evidence of authorization from the sys- 
tem (except to the extent that filing offices may 
choose to employ authentication procedures in 
connection with electronic communications). As 
long as the appropriate person authorizes the 
filing, or, in the case of a termination state- 
ment, the debtor is entitled to the termination, 
it is largely insignificant whether the secured 
party or another person files any given record. 

Section 9-509 [§ 47-9-509] collects in one 
place most of the rules that determine when a 
record may be filed. In general, the debtor’s 
authorization is required for the filing of an 
initial financing statement or an amendment 
that adds collateral. With one further excep- 
tion, a secured party of record’s authorization is 
required for the filing of other amendments. 
The exception arises if a secured party has 
failed to provide a termination statement that 
is required because there is no outstanding 
secured obligation or commitment to give 
value. In that situation, a debtor is authorized 
to file a termination statement indicating that 
it has been filed by the debtor. 

Financing statement formal requisites. The 
formal requisites for a financing statement are 
set out in section 9-502 [§ 47-9-502]. A financ- 
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ing statement must provide the name of the 
debtor and the secured party and an indication 
of the collateral that it covers. Sections 9-503 
and 9-506 [§§ 47-9-503 and 47-9-506] address 
the sufficiency of a name provided on a financ- 
ing statement and clarify when a debtor’s name 
is correct and when an incorrect name is insuf- 
ficient. Section 9-504 [§ 47-9-504] addresses 
the indication of collateral covered. Under sec- 
tion 9-504 [§ 47-9-504], a super-generic de- 
scription (e.g., “all assets” or “all personal prop- 
erty”) in a financing statement is a sufficient 
indication of the collateral. (Note, however, that 
a super-generic description is inadequate for 
purposes of a security agreement. See sections 
9-108 and 9-203 [§§ 47-9-108 and 47-9-203].) 
To facilitate electronic filing, this article does 
not require that the debtor’s signature or other 
authorization appear on a financing statement. 
Instead, it prohibits the filing of unauthorized 
financing statements and imposes liability 
upon those who violate the prohibition. See 
sections 9-509 and 9-626 [§§ 47-9-509 and 
47-9-626]. 

Filing-office operations. Part 5 contains sev- 
eral provisions governing filing operations. 
First, it prohibits the filing office from rejecting 
an initial financing statement or other record 
for a reason other than one of the few that are 
specified. See sections 9-516 and 9-520 [§§ 47- 
9-516 and 47-9-520]. Second, the filing office is 
obliged to link all subsequent records (e.g., 
assignments, continuation statements, etc.) to 
the initial financing statement to which they 
relate. See section 9-519 [§ 47-9-519]. Third, 
the filing office may delete a financing state- 
ment and related records from the files no 
earlier than one year after lapse (lapse nor- 
mally is five years after the filing date), and 
then only if a continuation statement has not 
been filed. See sections 9-515, 9-519, and 9-522 
[8§ 47-9-515, 47-9-519, and 47-9-522]. Thus, a 
financing statement and related records would 
be discovered by a search of the files even after 
the filing of a termination statement. This 
approach helps eliminate filing-office discretion 
and also eases problems associated with mul- 
tiple secured parties and multiple partial as- 
signments. Fourth, part 5 mandates perfor- 
mance standards for filing offices. See sections 
9-519, 9-520, and 9-523 [§§ 47-9-519, 47-9-520, 
and 47-9-523]. Fifth, it provides for the prom- 
ulgation of filing-office rules to deal with details 
best left out of the statute and requires the 
filing office to submit periodic reports. See sec- 
tions 9-526 and 9-527 [§§ 47-9-526 and 
47-9-527], 

Defaulting or missing secured parties and 
fraudulent filings. In some areas of the country, 
serious problems have arisen from fraudulent 
financing statements that are filed against pub- 
lic officials and other persons. This article ad- 
dresses the fraud problem by providing the 
opportunity for a debtor to file a termination 
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statement when a secured party wrongfully 
refuses or fails to provide a termination state- 
ment. See section 9-509 [§ 47-9-509]. This op- 
portunity also addresses the problem of secured 
parties that simply disappear through mergers 
or liquidations. In addition, section 9-518 
[§ 47-9-518] affords a statutory method by 
which a debtor who believes that a filed record 
is inaccurate or was wrongfully filed may indi- 
cate that fact in the files, albeit without affect- 
ing the efficacy, if any, of the challenged record. 

Extended period of effectiveness for certain 
financing statements. Section 9-515 [§ 47-9- 
515] contains an exception to the usual rule 
that financing statements are effective for five 
years unless a continuation statement is filed 
to continue the effectiveness for another five 
years. Under that section, an initial financing 
statement filed in connection with a “public- 
finance transaction” or a “manufactured-home 
transaction” (terms defined in section 9-102 
[§ 47-9-102]) is effective for 30 years. 

National form of financing statement and 
related forms. Section 9-521 [§ 47-9-521] pro- 
vides for uniform, national written forms of 
financing statements and related written re- 
cords that must be accepted by a filing office 
that accepts written records. 

i. Default and Enforcement. Part 6 of ar- 
ticle 9 extensively revises former part 5. Provi- 
sions relating to enforcement of consumer- 
goods transactions and consumer transactions 
are discussed in comment 4(j). 

Debtor, secondary obligor; waiver. Section 
9-602 [§ 47-9-602] clarifies the identity of per- 
sons who have rights and persons to whom a 
secured party owes specified duties under part 
6. Under that section, the rights and duties are 
enjoyed by and run to the “debtor,” defined in 
section 9-102 [§ 47-9-102] to mean any person 
with a nonlien property interest in collateral, 
and to any “obligor.” However, with one excep- 
tion (section 9-616 [§ 47-9-616], as it relates to 
a consumer obligor), the rights and duties con- 
cerned affect nondebtor obligors only if they are 
“secondary obligors.” “Secondary obligor” is de- 
fined in section 9-102 [§ 47-9-102] to include 
one who is secondarily obligated on the secured 
obligation, e.g., a guarantor, or one who has a 
right of recourse against the debtor or another 
obligor with respect to an obligation secured by 
collateral. However, under section 9-628 [§ 47- 
9-628], the secured party is relieved from any 
duty or liability to any person unless the se- 
cured party knows that the person is a debtor 
or obligor. Resolving an issue on which courts 
disagreed under former article 9, this article 
generally prohibits waiver by a secondary obli- 
gor of its rights and a secured party’s duties 
under part 6. See section 9-602 [§ 47-9-602]. 
However, section 9-624 [§ 47-9-624] permits a 
secondary obligor or debtor to waive the right to 
notification of disposition of collateral and, in a 


47-9-101 


nonconsumer transaction, the right to redeem 
collateral, if the secondary obligor or debtor 
agrees to do so after default. 

Rights of collection and enforcement of collat- 
eral. Section 9-607 [§ 47-9-607] explains in 
greater detail than former 9-502 the rights of a 
secured party who seeks to collect or enforce 
collateral, including accounts, chattel paper, 
and payment intangibles. It also sets forth the 
enforcement rights of a depositary bank hold- 
ing a security interest in a deposit account 
maintained with the depositary bank. Section 
9-607 [§ 47-9-607] relates solely to the rights of 
a secured party vis-a-vis a debtor with respect 
to collections and enforcement. It does not af- 
fect the rights or duties of third parties, such as 
account debtors on collateral, which are ad- 
dressed elsewhere (e.g., section 9-406 [§ 47-9- 
406]). Section 9-608 [§ 47-9-608] clarifies the 
manner in which proceeds of collection or en- 
forcement are to be applied. 

Disposition of collateral: Warranties of title. 
Section 9-610 [§ 47-9-610] imposes on a se- 
cured party who disposes of collateral the war- 
ranties of title, quiet possession, and the like 
that are otherwise applicable under other law. 
It also provides rules for the exclusion or modi- 
fication of those warranties. 

Disposition of collateral: Notification, appli- 
cation of proceeds, surplus and deficiency, other 
effects. Section 9-611 [§ 47-9-611] requires a 
secured party to give notification of a disposi- 
tion of collateral to other secured parties and 
lienholders who have filed financing state- 
ments against the debtor covering the collat- 
eral. (That duty was eliminated by the 1972 
revisions to article 9.) However, that section 
relieves the secured party from that duty when 
the secured party undertakes a search of the 
records and a report of the results is unreason- 
ably delayed. Section 9-613 [§ 47-9-613], which 
applies only to nonconsumer transactions, 
specifies the contents of a sufficient notification 
of disposition and provides that a notification 
sent 10 days or more before the earliest time for 
disposition is sent within a reasonable time. 
Section 9-615 [§ 47-9-615] addresses the appli- 
cation of proceeds of disposition, the entitle- 
ment of a debtor to any surplus, and the liabil- 
ity of an obligor for any deficiency. Section 
9-619 [§ 47-9-619] clarifies the effects of a 
disposition by a secured party, including the 
rights of transferees of the collateral. 

Rights and duties of secondary obligor. Sec- 
tion 9-618 [§ 47-9-618] provides that a second- 
ary obligor obtains the rights and assumes the 
duties of a secured party if the secondary obli- 
gor receives an assignment of a secured obliga- 
tion, agrees to assume the secured party’s 
rights and duties upon a transfer to it of collat- 
eral, or becomes subrogated to the rights of the 
secured party with respect to the collateral. 
The assumption, transfer, or subrogation is not 
a disposition of collateral under section 9-610 
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[§ 47-9-610], but it does relieve the former 
secured party of further duties. Former section 
9-504(5) did not address whether a secured 
party was relieved of its duties in this situation. 

Transfer of record or legal title. Section 9-619 
[§ 47-9-619] contains a new provision making 
clear that a transfer of record or legal title to a 
secured party is not of itself a disposition under 
part 6. This rule applies regardless of the 
circumstances under which the transfer of title 
occurs. 

Strict foreclosure. Section 9-620 [§ 47-9- 
620], unlike former section 9-505, permits a 
secured party to accept collateral in partial 
satisfaction, as well as full satisfaction, of the 
obligations secured. This right of strict foreclo- 
sure extends to intangible as well as tangible 
property. Section 9-622 [§ 47-9-622] clarifies 
the effects of an acceptance of collateral on the 
rights of junior claimants. It rejects the ap- 
proach taken by some courts — deeming a 
secured party to have constructively retained 
collateral in satisfaction of the secured obliga- 
tions — in the case of a secured party’s unrea- 
sonable delay in the disposition of collateral. 
Instead, unreasonable delay is relevant when 
determining whether a disposition under sec- 
tion 9-610 [§ 47-9-610] is commercially 
reasonable. 

Effect of noncompliance: “Rebuttable pre- 
sumption” test. Section 9-626 [§ 47-9-626] 
adopts the “rebuttable presumption” test for 
the failure of a secured party to proceed in 
accordance with certain provisions of part 6. 
Under this approach, the deficiency claim of a 
noncomplying secured party is calculated by 
crediting the obligor with the greater of the 
actual net proceeds of a disposition and the 
amount of net proceeds that would have been 
realized if the disposition had been conducted 
in accordance with part 6 (e.g., in a commer- 
cially reasonable manner). Section 9-626 [§ 47- 
9-626] rejects the “absolute bar” test that some 
courts have imposed; that approach bars a 
noncomplying secured party from recovering 
any deficiency, regardless of the loss (if any) the 
debtor suffered as a consequence of the 
noncompliance. 

“Low-price” dispositions: Calculation of defi- 
ciency and surplus. Section 9-615(f) [§ 47-9- 
615(f)] addresses the problem of procedurally 
regular dispositions that fetch a low price. 
Subsection (f) provides a special method for 
calculating a deficiency if the proceeds of a 
disposition of collateral to a secured party, a 
person related to the secured party, or a second- 
ary obligor are “significantly below the range of 
proceeds that a complying disposition to a per- 
son other than the secured party, a person 
related to the secured party, or a secondary 
obligor would have brought.” (“Person related 
to” is defined in section 9-102 [§ 47-9-102].) In 
these situations there is reason to suspect that 
there may be inadequate incentives to obtain a 
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better price. Consequently, instead of calculat- 
ing a deficiency (or surplus) based on the actual 
net proceeds, the deficiency (or surplus) would 
be calculated based on the proceeds that would 
have been received in a disposition to a person 
other than the secured party, a person related 
to the secured party, or a secondary obligor. 

j. Consumer Goods, Consumer-Goods Trans- 
actions, and Consumer Transactions. This ar- 
ticle (including the accompanying conforming 
revisions) includes several special rules for 
“consumer goods,” “consumer transactions,” 
and “consumer-goods transactions.” Each term 
is defined in section 9-102 [§ 47-9-102]. 

(i) Revised sections 2-502 and 2-716 
[$§ 47-2-502 and 47-2-716] provide a buyer of 
consumer goods with enhanced rights to pos- 
session of the goods, thereby accelerating the 
opportunity to achieve “buyer in ordinary 
course of business” status under section 1-201 
[§ 47-1-201]. 

(ii) Section 9-103(e) [§ 47-9-103(e)] (allo- 
cation of payments for determining extent of 
purchase-money status), (f) (purchase-money 
status not affected by cross-collateralization, 
refinancing, restructuring, or the like), and (g) 
(secured party has burden of establishing ex- 
tent of purchase-money status) do not apply to 
consumer-goods transactions. Section 9-103 
[§ 47-9-103] also provides that the limitation of 
those provisions to transactions other than con- 
sumer-goods transactions leaves to the courts 
the proper rules for consumer-goods transac- 
tions and prohibits the courts from drawing 
inferences from that limitation. 

(iii) Section 9-108 [§ 47-9-108] provides 
that in a consumer transaction a description of 
consumer goods, a security entitlement, securi- 
ties account, or commodity account “only by 
(UCC-defined) type of collateral” is not a suffi- 
cient collateral description in a_ security 
agreement. 

(iv) Sections 9-403 and 9-404 [§§ 47-9-403 
and 47-9-404] make effective the Federal Trade 
Commission’s antiholder-in-due-course rule 
(when applicable), 16 CFR part 433, even in the 
absence of the required legend. 

(v) The 10-day safe-harbor for notification 
of a disposition provided by section 9-612 [§ 47- 
9-612] does not apply in a consumer 
transaction. 

(vi) Section 9-613 [§ 47-9-613] (contents 
and form of notice of disposition) does not apply 
to a consumer-goods transaction. 

(vii) Section 9-614 [§ 47-9-614] contains 
special requirements for the contents of a noti- 
fication of disposition and a safe-harbor, “plain 
English” form of notification, for consumer- 
goods transactions. 

(viii) Section 9-616 [§ 47-9-616] requires a 
secured party in a consumer-goods transaction 
to provide a debtor with a notification of how it 
calculated a deficiency at the time it first un- 
dertakes to collect a deficiency. 
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(ix) Section 9-620 [§ 47-9-620] prohibits 
partial strict foreclosure with respect to con- 
sumer goods collateral and, unless the debtor 
agrees to waive the requirement in an authen- 
ticated record after default, in certain cases 
requires the secured party to dispose of con- 
sumer goods collateral which has _ been 
repossessed. 

(x) Section 9-626 [§ 47-9-626] (“rebuttable 
presumption” rule) does not apply to a con- 
sumer transaction. Section 9-626 [§ 47-9-626] 
also provides that its limitation to transactions 
other than consumer transactions leaves to the 
courts the proper rules for consumer transac- 
tions and prohibits the courts from drawing 
inferences from that limitation. 

k. Good Faith. Section 9-102 [§ 47-9-102] 
contains a new definition of “good faith” that 
includes not only “honesty in fact” but also “the 
observance of reasonable commercial standards 
of fair dealing.” The definition is similar to the 
ones adopted in connection with other, recently 
completed revisions of the UCC. 

1. Transition Provisions. Part 7 (sections 
9-701 through 9-707 [§§ 47-9-701 through 47- 
9-707]) contains transition provisions. Transi- 
tion from former article 9 to this article will be 
particularly challenging in view of its expanded 
scope, its modification of choice of law rules for 
perfection and priority, and its expansion of the 
methods of perfection. 

Article 1. Revised section 1-201 [§ 47-1-201] 
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contains revisions to the definitions of “buyer in 
ordinary course of business,” “purchaser,” and 
“security interest.” 

Articles 2 and 2A. Sections 2-210, 2-326, 
2-502, 2-716, 2A-303, and 2A-307 [§§ 47-2-210, 
47-2-326, 47-2-502, 47-2-716, 47-2A-303, and 
47-2A-307] have been revised to address the 
intersection between articles 2 and 2A and 
article 9. 

Article 5. New section 5-118 [§ 47-5-118] is 
patterned on section 4-210 [§ 47-4-210]. It pro- 
vides for a security interest in documents pre- 
sented under a letter of credit in favor of the 
issuer and a nominated person on the letter of 
credit. 

Article 8. Revisions to section 8-106 [§ 47-8- 
106], which deals with “control” of securities 
and security entitlements, conform it to section 
8-302 [§ 47-8-302], which deals with “delivery.” 
Revisions to section 8-110 [§ 47-8-110], which 
deals with a “securities intermediary’s jurisdic- 
tion,” conform it to the revised treatment of a 
“commodity intermediary’s jurisdiction” in sec- 
tion 9-305 [§ 47-9-305]. Sections 8-301 and 
8-302 [§§ 47-8-301 and 47-8-302] have been 
revised for clarification. Section 8-510 [§ 47-8- 
510] has been revised to conform it to the 
revised priority rules of section 9-328 [§ 47-9- 
328]. Several comments in article 8 also have 
been revised. 


47-9-102. Definitions and index of definitions. 


(a) Chapter 9 definitions. In this chapter: 

(1) “Accession” means goods that are physically united with other goods in 
such a manner that the identity of the original goods is not lost. 

(2) “Account,” except as used in “account for,” means a right to payment of 


a monetary obligation, whether or not earned by performance, (i) for 
property that has been or is to be sold, leased, licensed, assigned, or 
otherwise disposed of, (ii) for services rendered or to be rendered, (iii) for a 
policy of insurance issued or to be issued, (iv) for a secondary obligation 
incurred or to be incurred, (v) for energy provided or to be provided, (vi) for 
the use or hire of a vessel under a charter or other contract, (vii) arising out 
of the use of a credit or charge card or information contained on or for use 
with the card, or (viii) as winnings in a lottery or other game of chance 
operated or sponsored by a state, governmental unit of a state, or person 
licensed or authorized to operate the game by a state or governmental unit 
of a state. The term includes health-care-insurance receivables. The term 
does not include (i) rights to payment evidenced by chattel paper or an 
instrument, (ii) commercial tort claims, (iii) deposit accounts, (iv) investment 
property, (v) letter-of-credit rights or letters of credit, or (vi) rights to 
payment for money or funds advanced or sold, other than rights arising out 
of the use of a credit or charge card or information contained on or for use 
with the card. 

(3) “Account debtor” means a person obligated on an account, chattel 
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paper, or general intangible. The term does not include persons obligated to 
pay a negotiable instrument, even if the instrument constitutes part of 
chattel paper. - 

(4) “Accounting,” except as used in “accounting for,” means a record: 

(A) Authenticated by a secured party; 

(B) Indicating the aggregate unpaid secured obligations as of a date not 
more than 35 days earlier or 35 days later than the date of the record; and 

(C) Identifying the components of the obligations in reasonable detail. 
(5) “Agricultural lien” means an interest, other than a security interest, in 

farm products: 

(A) Which secures payment or performance of an obligation for: 

(i) Goods or services furnished in connection with a debtor’s farming 
operation; or 

(ii) Rent on real property leased by a debtor in connection with its 
farming operation; 

(B) Which is created by statute in favor of a person that: 

(i) In the ordinary course of its business furnished goods or services to 

a debtor in connection with a debtor’s farming operation; or 

(ii) Leased real property to a debtor in connection with the debtor’s 
farming operation; and 

(C) Whose effectiveness does not depend on the person’s possession of 
the personal property. 

“Agricultural lien” does not include interests or liens created or arising 
under (i) title 66, chapter 12; (11) § 66-15-101; (aii) title 66, chapter 20; and 
(iv) § 43-6-426. 

(6) “As-extracted collateral” means: 

(A) Oil, gas, or other minerals that are subject to a security interest 
that: 

(i) Is created by a debtor having an interest in the minerals before 
extraction; and 
(ai) Attaches to the minerals as extracted; or 

(B) Accounts arising out of the sale at the wellhead or minehead of oil, 
gas, or other minerals in which the debtor had an interest before 
extraction. 

(7) “Authenticate” means: 
(A) To sign; or 
(B) With present intent to adopt or accept a record, to attach to or 
logically associate with the record an electronic sound, symbol, or process. 
(8) “Bank” means an organization that is engaged in the business of 
banking. The term includes savings banks, savings and loan associations, 
credit unions, and trust companies. 

(9) “Cash proceeds” means proceeds that are money, checks, deposit 
accounts, or the like. 

(10) “Certificate of title” means a certificate of title with respect to which 
a statute provides for the security interest in question to be indicated on the 
certificate as a condition or result of the security interest’s obtaining priority 
over the rights of a lien creditor with respect to the collateral. The term 
includes another record maintained as an alternative to a certificate of title 
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by the governmental unit that issues certificates of title if a statute permits 
the security interest in question to be indicated on the record as a condition 
or result of the security interest’s obtaining priority over the rights of a lien 
creditor with respect to the collateral. 

(11) “Chattel paper” means a record or records that evidence both a 
monetary obligation and a security interest in specific goods, a security 
interest in specific goods and software used in the goods, a security interest 
in specific goods and license of software used in the goods, a lease of specific 
goods, or a lease of specific goods and license of software used in the goods. 
In this subdivision (a)(11), “monetary obligation” means a monetary obliga- 
tion secured by the goods or owed under a lease of the goods and includes a 
monetary obligation with respect to software used in the goods. The term 
does not include (i) charters or other contracts involving the use or hire of a 
vessel or (ii) records that evidence a right to payment arising out of the use 
of a credit or charge card or information contained on or for use with the 
card. If a transaction is evidenced by records that include an instrument or 
series of instruments, the group of records taken together constitutes chattel 
paper. 

(12) “Collateral” means the property subject to a security interest or 
agricultural lien. The term includes: 

(A) Proceeds to which a security interest attaches; 

(B) Accounts, chattel paper, payment intangibles, and promissory notes 
that have been sold; and 

(C) Goods that are the subject of a consignment. 

(13) “Commercial tort claim” means a claim arising in tort with respect to 
which: 

(A) The claimant is an organization; or 

(B) The claimant is an individual and the claim: 

(i) Arose in the course of the claimant’s business or profession; and 
(ii) Does not include damages arising out of personal injury to or the 
death of an individual. 

(14) “Commodity account” means an account maintained by a commodity 
intermediary in which a commodity contract is carried for a commodity 
customer. 

(15) “Commodity contract” means a commodity futures contract, an 
option on a commodity futures contract, a commodity option, or another 
contract if the contract or option is: 

(A) Traded on or subject to the rules of a board of trade that has been 
designated as a contract market for such a contract pursuant to federal 
commodities laws; or 

(B) Traded on a foreign commodity board of trade, exchange, or market, 
and is carried on the books of a commodity intermediary for a commodity 
customer. 

(16) “Commodity customer” means a person for which a commodity 
intermediary carries a commodity contract on its books. 

(17) “Commodity intermediary” means a person that: 

(A) Is registered as a futures commission merchant under federal 
commodities law; or 
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(B) In the ordinary course of its business provides clearance or settle- 
ment services for a board of trade that has been designated as a contract 
market pursuant to federal commodities law. 

(18) “Communicate” means: 

(A) To send a written or other tangible record; 

(B) To transmit a record by any means agreed upon by the persons 
sending and receiving the record; or 

(C) In the case of transmission of a record to or by a filing office, to 
transmit a record by any means prescribed by filing-office rule. 

(19) “Consignee” means a merchant to which goods are delivered in a 
consignment. 

(20) “Consignment” means a transaction, regardless of its form, in which 
a person delivers goods to a merchant for the purpose of sale and: 

(A) The merchant: 

(i) Deals in goods of that kind under a name other than the name of 
the person making delivery; 

(ii) Is not an auctioneer; and 

(iii) Is not generally known by its creditors to be substantially 
engaged in selling the goods of others; 

(B) With respect to each delivery, the aggregate value of the goods is one 
thousand dollars ($1,000) or more at the time of delivery; 

(C) The goods are not consumer goods immediately before delivery; and 

(D) The transaction does not create a security interest that secures an 
obligation. 

(21) “Consignor” means a person that delivers goods to a consignee in a 
consignment. 

(22) “Consumer debtor” means a debtor in a consumer transaction. 

(23) “Consumer goods” means goods that are used or bought for use 
primarily for personal, family, or household purposes. 

(24) “Consumer-goods transaction” means a consumer transaction in 
which: 

(A) An individual incurs an obligation primarily for personal, family, or 
household purposes; and 

(B) A security interest in consumer goods secures the obligation. 

(25) “Consumer obligor” means an obligor who is an individual and who 
incurred the obligation as part of a transaction entered into primarily for 
personal, family, or household purposes. 

(26) “Consumer transaction” means a transaction in which (i) an indi- 
vidual incurs an obligation primarily for personal, family, or household 
purposes, (ii) a security interest secures the obligation, and (iii) the collateral 
is held or acquired primarily for personal, family, or household purposes. The 
term includes consumer-goods transactions. 

(27) “Continuation statement” means an amendment of a financing state- 
ment which: 

(A) Identifies, by its file number, the initial financing statement to 
which it relates; and 

(B) Indicates that it is a continuation statement for, or that it is filed to 
continue the effectiveness of, the identified financing statement. 
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(28) “Debtor” means: 

(A) A person having an interest, other than a security interest or other 
lien, in the collateral, whether or not the person is an obligor; 

(B) Aseller of accounts, chattel paper, payment intangibles, or promis- 
sory notes; or 

(C) A consignee. 

(29) “Deposit account” means a demand, time, savings, passbook, or 
similar account maintained with a bank. The term does not include invest- 
ment property or accounts evidenced by an instrument. 

(30) “Document” means a document of title or a receipt of the type 
described in § 47-7-201(b). 

(31) “Electronic chattel paper” means chattel paper evidenced by a record 
or records consisting of information stored in an electronic medium. 

(32) “Encumbrance” means a right, other than an ownership interest, in 
real property. The term includes mortgages and other liens on real property. 

(33) “Equipment” means goods other than inventory, farm products, or 
consumer goods. 

(34) “Farm products” means goods, other than standing timber, with 
respect to which the debtor is engaged in a farming operation and which are: 

(A) Crops grown, growing, or to be grown, including: 
(i) Crops produced on trees, vines, and bushes; and 
(ii) Aquatic goods produced in aquacultural operations; 
(B) Livestock, born or unborn, including aquatic goods produced in 
aquacultural operations; 
(C) Supplies used or produced in a farming operation; or 
(D) Products of crops or livestock in their unmanufactured states. 

(35) “Farming operation” means raising, cultivating, propagating, fatten- 
ing, grazing, or any other farming, livestock, or aquacultural operation. 

(36) “File number” means the number (or book and page number, if 
applicable, for a record described in § 47-9-502(b)) assigned to an initial 
financing statement pursuant to § 47-9-519(a). 

(37) “Filing office” means an office designated in § 47-9-501 as the place 
to file a financing statement. 

(38) “Filing-office rule” means a rule adopted pursuant to § 47-9-526. 

(39) “Financing statement” means a record or records composed of an 
initial financing statement and any filed record relating to the initial 
financing statement. 

(40) “Fixture filing” means the filing of a financing statement covering 
goods that are or are to become fixtures and satisfying § 47-9-502(a) and (b). 
The term includes the filing of a financing statement covering goods of a 
transmitting utility which are or are to become fixtures. 

(41) “Fixtures” means goods that have become so related to particular real 
property that an interest in them arises under real property law. 

(42) “General intangible” means any personal property, including things 
in action, other than accounts, chattel paper, commercial tort claims, deposit 
accounts, documents, goods, instruments, investment property, letter-of- 
credit rights, letters of credit, money, and oil, gas, or other minerals before 
extraction. The term includes payment intangibles and software. 
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(43) “Good faith” means honesty in fact and the observance of reasonable 
commercial standards of fair dealing. 

(44) “Goods” means all things that are movable when a security interest 
attaches. The term includes (i) fixtures, (ii) standing timber that is to be cut 
and removed under a conveyance or contract for sale, (iii) the unborn young 
of animals, (iv) crops grown, growing, or to be grown, even if the crops are 
produced on trees, vines, or bushes, and (v) manufactured homes. The term 
also includes a computer program embedded in goods and any supporting 
information provided in connection with a transaction relating to the 
program if (i) the program is associated with the goods in such a manner that 
it customarily is considered part of the goods, or (ii) by becoming the owner 
of the goods, a person acquires a right to use the program in connection with 
the goods. The term does not include a computer program embedded in goods 
that consist solely of the medium in which the program is embedded. The 
term also does not include accounts, chattel paper, commercial tort claims, 
deposit accounts, documents, general intangibles, instruments, investment 
property, letter-of-credit rights, letters of credit, money, or oil, gas, or other 
minerals before extraction. 

(45) “Governmental unit” means a subdivision, agency, department, 
county, parish, municipality, or other unit of the government of the United 
States, a state, or a foreign country. The term includes an organization 
having a separate corporate existence if the organization is eligible to issue 
debt on which interest is exempt from income taxation under the laws of the 
United States. 

(46) “Health-care-insurance receivable” means an interest in or claim 
under a policy of insurance which is a right to payment of a monetary 
obligation for health-care goods or services provided or to be provided. 

(47) “Instrument” means a negotiable instrument or any other writing 
that evidences a right to the payment of a monetary obligation, is not itself 
a security agreement or lease, and is of a type that in ordinary course of 
business is transferred by delivery with any necessary endorsement or 
assignment. The term does not include (i) investment property, (ii) letters of 
credit, or (iii) writings that evidence a right to payment arising out of the use 
of a credit or charge card or information contained on or for use with the 
card. 

(48) “Inventory” means goods, other than farm products, which: 

(A) Are leased by a person as lessor; 

(B) Are held by a person for sale or lease or to be furnished under a 
contract of service; 

(C) Are furnished by a person under a contract of service; or 

(D) Consist of raw materials, work in process, or materials used or 
consumed in a business. 

(49) “Investment property” means a security, whether certificated or 
uncertificated, security entitlement, securities account, commodity contract, 
or commodity account. 

(50) “Jurisdiction of organization,” with respect to a registered organiza- 
tion, means the jurisdiction under whose law the organization is formed or 
organized. 
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(51) “Letter-of-credit right” means a right to payment or performance 
under a letter of credit, whether or not the beneficiary has demanded or is at 
the time entitled to demand payment or performance. The term does not 
include the right of a beneficiary to demand payment or performance under 
a letter of credit. 

(52) “Lien creditor” means: 

(A) A creditor that has acquired a lien on the property involved by 
attachment, levy, or the like; 

(B) An assignee for benefit of creditors from the time of assignment; 

(C) Atrustee in bankruptcy from the date of the filing of the petition; or 

(D) A receiver in equity from the time of appointment. 

(53) “Manufactured home” means a structure, transportable in one (1) or 
more sections, which, in the traveling mode, is eight (8’) body feet or more in 
width or forty (40’) body feet or more in length, or, when erected on site, is 
three hundred twenty (320) or more square feet, and which is built on a 
permanent chassis and designed to be used as a dwelling with or without a 
permanent foundation when connected to the required utilities, and includes 
the plumbing, heating, air-conditioning, and electrical systems contained 
therein. The term includes any structure that meets all of the requirements 
of this subdivision (a)(53), except the size requirements and with respect to 
which the manufacturer voluntarily files a certification required by the 
United States secretary of housing and urban development and complies 
with the standards established under title 42 of the United States Code. 

(54) “Manufactured-home transaction” means a secured transaction: 

(A) That creates a purchase-money security interest in a manufactured 
home, other than a manufactured home held as inventory; or 

(B) In which a manufactured home, other than a manufactured home 
held as inventory, is the primary collateral. 

(55) “Mortgage” means a consensual interest in real property, including 
fixtures, which secures payment or performance of an obligation. 

(56) “New debtor” means a person that becomes bound as debtor under 
§ 47-9-203(d) by a security agreement previously entered into by another 
person. 

(57) “New value” means (i) money, (ii) money’s worth in property, services, 
or new credit, or (iii) release by a transferee of an interest in property 
previously transferred to the transferee. The term does not include an 
obligation substituted for another obligation. 

(58) “Noncash proceeds” means proceeds other than cash proceeds. 

(59) “Obligor” means a person that, with respect to an obligation secured 
by a security interest in or an agricultural lien on the collateral, (i) owes 
payment or other performance of the obligation, (ii) has provided property 
other than the collateral to secure payment or other performance of the 
obligation, or (iii) is otherwise accountable in whole or in part for payment or 
other performance of the obligation. The term does not include issuers or 
nominated persons under a letter of credit. 

(60) “Original debtor,” except as used in § 47-9-310(c), means a person 
that, as debtor, entered into a security agreement to which a new debtor has 
become bound under § 47-9-203(d). 
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(61) “Payment intangible” means a general intangible under which the 
account debtor’s principal obligation is a monetary obligation. 

(62) “Person related to,” with respect to an individual, means: 

(A) The spouse of the individual; 

(B) A brother, brother-in-law, sister, or sister-in-law of the individual; 

(C) An ancestor or lineal descendant of the individual or the individu- 
al’s spouse; or 

(D) Any other relative, by blood or marriage, of the individual or the 
individual’s spouse who shares the same home with the individual. 

(63) “Person related to,” with respect to an organization, means: 

(A) A person directly or indirectly controlling, controlled by, or under 
common control with the organization; 

(B) An officer or director of, or a person performing similar functions 
with respect to, the organization; 

(C) An officer or director of, or a person performing similar functions 
with respect to, a person described in subdivision (63)(A); 

(D) The spouse of an individual described in subdivision (63)(A), 
(63)(B), or (63)(C); or 

(EK) An individual who is related by blood or marriage to an individual 
described in subdivision (63)(A), (63)(B), (63)(C), or (63)(D) and shares the 
same home with the individual. 

(64) “Proceeds,” except as used in § 47-9-609(b), means the following 
property: 

(A) Whatever is acquired upon the sale, lease, license, exchange, or 
other disposition of collateral; 

(B) Whatever is collected on, or distributed on account of, collateral; 

(C) Rights arising out of collateral; 

(D) To the extent of the value of collateral, claims arising out of the loss, 
nonconformity, or interference with the use of, defects or infringement of 
rights in, or damage to, the collateral; or 

(E) To the extent of the value of collateral and to the extent payable to 
the debtor or the secured party, insurance payable by reason of the loss or 
nonconformity of, defects or infringement of rights in, or damage to, the 
collateral. 

(65) “Promissory note” means an instrument that evidences a promise to 
pay a monetary obligation, does not evidence an order to pay, and does not 
contain an acknowledgment by a bank that the bank has received for deposit 
a sum of money or funds. | 

(66) “Proposal” means a record authenticated by a secured party which 
includes the terms on which the secured party is willing to accept collateral 
in full or partial satisfaction of the obligation it secures pursuant to 
§§ 47-9-620, 47-9-621, and 47-9-622. 

(67) “Public-finance transaction” means a secured transaction in connec- 
tion with which: 

(A) Debt securities are issued; 

(B) All or a portion of the securities issued have an initial stated 
maturity of at least twenty (20) years; and. 

(C) The debtor, obligor, secured party, account debtor or other person 
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obligated on collateral, assignor or assignee of a secured obligation, or 

assignor or assignee of a security interest is a state or a governmental unit 

of a state. 

(68) “Public organic record” means a record that is available to the public 
for inspection and is: 

(A) A record consisting of the record initially filed with or issued by a 
state or the United States to form or organize an organization and any 
record filed with or issued by the state or the United States which amends 
or restates the initial record; 

(B) An organic record of a business trust consisting of the record 
initially filed with a state and any record filed with the state which 
amends or restates the initial record, if a statute of the state governing 
business trusts requires that the record be filed with the state; or 

(C) A record consisting of legislation enacted by the legislature of a 
state or the congress of the United States which forms or organizes an 
organization, any record amending the legislation, and any record filed 
with or issued by the state or the United States which amends or restates 
the name of the organization. 

(69) “Pursuant to commitment,” with respect to an advance made or other 
value given by a secured party, means pursuant to the secured party’s 
obligation, whether or not a subsequent event of default or other event not 
within the secured party’s control has relieved or may relieve the secured 
party from its obligation. 

(70) “Record,” except as used in “for record,” “of record,” “record or legal 
title,” and “record owner,” means information that is inscribed on a tangible 
medium or which is stored in an electronic or other medium and is 
retrievable in perceivable form. 

(71) “Registered organization” means an organization formed or orga- 
nized solely under the law of a single state or the United States by the filing 
of a public organic record with, the issuance of a public organic record by, or 
the enactment of legislation by the state or the United States. The term 
includes a business trust that is formed or organized under the law of a 
single state if a statute of the state governing business trusts requires that 
the business trust’s organic record be filed with the state. 

(72) “Secondary obligor” means an obligor to the extent that: 

(A) The obligor’s obligation is secondary; or 

(B) The obligor has a right of recourse with respect to an obligation 
secured by collateral against the debtor, another obligor, or property of 
either. 

(73) “Secured party” means: 

(A) Aperson in whose favor a security interest is created or provided for 
under a security agreement, whether or not any obligation to be secured is 
outstanding; 

(B) A person that holds an agricultural lien; 

(C) A consignor; 

(D) A person to which accounts, chattel paper, payment intangibles, or 
promissory notes have been sold; 

(E) A trustee, indenture trustee, agent, collateral agent or other repre- 


47-9-102 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 24 


sentative in whose favor a security interest or agricultural lien is created 

or provided for; or 

(F) A person that holds a security interest arising under § 47-2-401, § 
47-2-505, § 47-2-711(3), § 47-2A-508(5), § 47-4-210, or § 47-5-118. 

(74) “Security agreement” means an agreement that creates or provides 
for a security interest. 

(75) “Send,” in connection with a record or notification, means: 

(A) To deposit in the mail, deliver for transmission, or transmit by any 
other usual means of communication, with postage or cost of transmission 
provided for, addressed to any address reasonable under the circum- 
stances; or 

(B) To cause the record or notification to be received within the time 
that it would have been received if properly sent under subdivision (75)(A). 
(76) “Software” means a computer program and any supporting informa- 

tion provided in connection with a transaction relating to the program. The 
term does not include a computer program that is included in the definition 
of goods. 

(77) “State” means a state of the United States, the District of Columbia, 
Puerto Rico, the United States Virgin Islands, or any territory or insular 
possession subject to the jurisdiction of the United States. 

(78) “Supporting obligation” means a letter-of-credit right or secondary 
obligation that supports the payment or performance of an account, chattel 
paper, a document, a general intangible, an instrument, or investment 
property. 

(79) “Tangible chattel paper” means chattel paper evidenced by a record 
or records consisting of information that is inscribed on a tangible medium. 

(80) “Termination statement” means an amendment of a financing state- 
ment which: 

(A) Identifies, by its file number, the initial financing statement to 
which it relates; and 

(B) Indicates either that it is a termination statement or that the 
identified financing statement is no longer effective. 

(81) “Transmitting utility” means a person primarily engaged in the 
business of: 

(A) Operating a railroad, subway, street railway, or trolley bus; 

(B) Transmitting communications electrically, electromagnetically, or 
by light; 

(C) Transmitting goods by pipeline or sewer; or 

(D) Transmitting or producing and transmitting electricity, steam, gas, 
or water. 

(b) Definitions in other chapters. “Control” as provided in § 47-7-106 
and the following definitions in other chapters apply to this chapter: 


“Applicant” § 47-5-102 
“Beneficiary” § 47-5-102 
“Broker” § 47-8-102 
“Certificated security” § 47-8-102 


“Check” § 47-3-104 
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“Clearing corporation” 
“Contract for sale” 
“Customer” 
“Entitlement holder” 
“Financial asset” 
“Holder in due course” 


47-9-102 


§ 47-8-102 
§ 47-2-106 
§ 47-4-104 
§ 47-8-102 
§ 47-8-102 
§ 47-3-302 


“Issuer” (with respect to a letter of 


credit or letter-of-credit right) 


“Issuer” (with respect to a security) 


§ 47-5-102 
§ 47-8-201 


“Issuer” (with respect to a document 


of title) 

“Lease” 

“Lease agreement” 

“Lease contract” 
“Leasehold interest” 
“Lessee” 

“Lessee in ordinary course of 
business” 

“Lessor” 

“Lessor’s residual interest” 
“Letter of credit” 
“Merchant” 

“Negotiable instrument” 
“Nominated person” 

“N ot e” 

“Proceeds of a letter of credit” 
“Prove” 

“Sale” 

“Securities account” 
“Securities intermediary” 
“Security” 

“Security certificate” 
“Security entitlement” 
“Uncertificated security” 


§ 47-7-102 

§ 47-2A-103 
§ 47-2A-103 
§ 47-2A-103 
§ 47-2A-103 
§ 47-2A-103 


§ 47-2A-103 
§ 47-2A-103 
§ 47-2A-103 
§ 47-5-102 
§ 47-2-104 
§ 47-3-104 
§ 47-5-102 
§ 47-3-104 
§ 47-5-114 
§ 47-3-103 
§ 47-2-106 
§ 47-8-501 
§ 47-8-102 
§ 47-8-102 
§ 47-8-102 
§ 47-8-102 
§ 47-8-102 


(c) Chapter 1 definitions and principles. Chapter 1 contains general 
definitions and principles of construction and interpretation applicable 


throughout this chapter. 


History. 
Acts 2000, ch. 846, § 1; 2008, ch. 814, §§ 23- 
25; 2012, ch. 708, § 3. 


Amendments. 

The 2012 amendment, effective July 1, 2013, 
in (a), rewrote the last paragraph of the defini- 
tion of “agricultural lien” which read: “The term 
does not include interests or liens created or 
arising under (i) Title 66, Chapter 12 — Crop 
Liens, (ii) Tennessee Code Annotated, § 66-15- 
101 — Cotton Ginners’ Lien, (iii) Title 66, 
Chapter 20 — Liens on Animals, and (iv) Ten- 


nessee Code Annotated, § 43-6-426 — Commis- 
sioner’s Lien for Cotton Boll Weevil Assess- 
ments.”, rewrote (B) of the definition of 
“authenticate” which read: “to execute or oth- 
erwise adopt a symbol, or encrypt or similarly 
process a record in whole or in part, with the 
present intent of the authenticating person to 
identify the person and adopt or accept a re- 
cord.”, added the second sentence to the defini- 
tion of “certificate of title’, added “or to be 
provided” to the end of the definition of “health- 
care-insurance receivable”, inserted “formed 
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or” in the definition of “jurisdiction of organiza- 
tion”, added the definition of “public organic 
record”, and rewrote the definition of “regis- 
tered organization” which read: “ ‘Registered 
organization’ means an organization organized 
solely under the law of a single state or the 
United States and as to which the state or the 
United States must maintain a public record 
showing the organization to have been orga- 
nized.”; substituted “a document” for “docu- 
ments” in the entry for “issuer” in (b); and made 
minor stylistic changes throughout. 


Effective Dates. 

Acts 2012, ch. 708, § 22. July 1, 2013; pro- 
vided, that, for the purpose of the secretary of 
state taking necessary actions for the imple- 
mentation of the act, the act shall take effect 
April 11, 2012. 


Cross-References. 
Transition provisions, title 47, ch. 9, part 7. 


Section to Section References. 

This section is referred to in §§ 9-22-103, 
18-3-502, 39-11-702, 40-33-202, 43-31-102, 47- 
2-103, 47-2A-103, 47-8-103, 47-9-343, 55-1-105, 
67-4-409. 


Textbooks. 

Tennessee Jurisprudence, 1 Tenn. Juris., Ag- 
riculture, § 4; 6 Tenn. Juris., Commercial Law, 
§ 98. 
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Law Reviews. 

Book Review, Tennessee Secured Transac- 
tions Under Revised Article 9 of the Uniform 
Commercial Code (Prof. Robert M. Lloyd), 38 
No. 2 Tenn. B.J. 31 (2002). 

Commercial Reasonableness Under the Uni- 
form Commercial Code (Thomas L. Rasnic), 33 
Tenn. L. Rev. 211. 

Creation, Perfection, and Enforcement of Se- 
curity Interest Under the “Tennessee” Commer- 
cial Code (John A. Walker, Jr.), 48 Tenn. L. Rev. 
819 (1981). 

Remedies Under the Tennessee Commercial 
Code (John A. Walker, Jr.), 30 Vand. L. Rev. 
1197. 

The Elusive Security Interest: Tennessee 
Variations on a Theme (John A. Walker, Jr.), 41 
Tenn. L. Rev. 831. 

The Law of Fixtures in Tennessee — A Con- 
sideration of the Common Law and Fixture — 
Related Provisions of the Uniform Commercial 
Code (Jack E. Gervin, Jr.), 42 Tenn. L. Rev. 354. 


Cited: 

Williams v. Fox, 219 S.W.3d 319, 2007 Tenn. 
LEXIS 275 (Tenn. 2007); In re Music City RV, 
LLC, 304 S.W.3d 806, 2010 Tenn. LEXIS 86 
(Tenn. Feb. 12, 2010); D.T. McCall & Sons v. 
Martelle (In re Martelle), — B.R. —, 2012 
Bankr. LEXIS 2230 (Bankr. E.D. Tenn. May 18, 
2012). 


NOTES TO DECISIONS 


Analysis 


. Security Interest. 

. Consumer Goods. 

“Send.” 

. Consignment. 

Subject Matter Jurisdiction. 
. Chattel Mortgages. 


Pr ATONE 


. Security Interest. 

Under T.C.A. § 47-9-102(7), the debtor’s sig- 
nature on a contract to purchase a car was a 
method of authentication for purposes of T.C.A. 
§ 47-9-203. In re Jeans, 326 B.R. 722, 2005 
Bankr. LEXIS 1254 (Bankr. W.D. Tenn. 2005). 


2. Consumer Goods. 

Court of appeals erred in finding that the 
creditor failed to furnish reasonable notifica- 
tion of the sale of a car to the debtor and in 
granting the debtor’s counterclaim for statu- 
tory damages, because the creditor complied 
with provisions of Article 9 of the UCC when it 
sent notification to the debtor via certified mail, 
despite the fact that the debtor never received 
the notification; the notification requirement in 
T.C.A. § 47-9-611 only requires a creditor to 
send proper notification and does not require 
the creditor to verify receipt. Auto Credit of 


Nashville v. Wimmer, 231 S.W.3d 896, 2007 
Tenn. LEXIS 642 (Tenn. Aug. 16, 2007). 


3. “Send.” 

Supreme court of Tennessee disagreed with 
the reasoning of R & J of Tenn., Inc. v. Blan- 
kenship-Melton Real Estate, Inc., 166 S.W.3d 
195, 2004 Tenn. App. LEXIS 760, and held that 
so long as the notification is “sent” within the 
meaning of Article 9 of the UCC, compiled in 
T.C.A. § 47-9-101 et seq., the creditor does not 
need to take additional steps to determine 
whether or not that notification has been re- 
ceived. Auto Credit of Nashville v. Wimmer, 231 
S.W.3d 896, 2007 Tenn. LEXIS 642 (Tenn. Aug. 
16, 2007). 

Because T.C.A. § 47-9-611(b) expressly says 
“send” and makes no references to “receive” or 
“receipt” in its notification requirement, it fol- 
lows that the creditor is only required to ensure 
that the notification is properly sent and is not 
required to ensure its receipt. Auto Credit of 
Nashville v. Wimmer, 231 S.W.3d 896, 2007 
Tenn. LEXIS 642 (Tenn. Aug. 16, 2007). 


4. Consignment. 

In an adversary proceeding in which a Chap- 
ter 7 trustee sought the avoidance and recovery 
of transfers of nine items of jewelry by the 
debtor to a jeweler as preferential or fraudulent 
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transfers and the debtor moved for summary 
judgment, arguing that the debtor had no in- 
terest in the items transferred, because the 
jeweler acknowledged that two of the items of 
jewelry were delivered to the debtor for sale 
and because of the conflicting evidence regard- 
ing whether the remaining seven items were 
delivered to the debtor for the purpose of sale, 
there were genuine issues of fact precluding 
summary judgment on the ground that the 
jeweler’s transactions with the debtor consti- 
tuted consignments. Jahn v. Carley Jewels, 
LLC (In re Wfg, LLC), — B.R. —, 2010 Bankr. 
LEXIS 3900 (Bankr. E.D. Tenn. Nov. 2, 2010). 

In a Chapter 7 trustee’s action to recover 
gems from an appraiser under 11 U.S.C. § 547 
or 548, there was conflicting evidence as to 
whether the items were delivered to the debtor 
for purpose of sale under T.C.A. § 47-9- 
102(20)’s definition of consignment. Thus, the 
appraiser was not entitled to summary judg- 
ment. Jahn v. Joeb Enters. LLC (In re Wfg), — 
B.R. —, 2010 Bankr. LEXIS 3909 (Bankr. E.D. 
Tenn. Nov. 2, 2010). 
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5. Subject Matter Jurisdiction. 

The trial court erred in finding that it lacked 
jurisdiction over a bank’s claims against the 
transferees of secured property because, while 
the debtor’s bankruptcy discharge eliminated 
his personal liability for his debt, it did not 
extinguish the debt itself. After transferring 
full ownership of the collateral the debtor re- 
tained no interest in it and, thus, 28 U.S.C. 
§ 1334(e)(1) did not deprive the trial court of 
jurisdiction. Bancorpsouth Bank v. 51 Con- 
crete, LLC, — S.W.3d —, 2012 Tenn. App. 
LEXIS 239 (Tenn. Ct. App. Apr. 16, 2012). 


6. Chattel Mortgages. 

Creditor that had foreclosed its mortgage lien 
on real property formerly owned by debtor was 
entitled to pursue any deficiency in law suit 
proceeds for damage to the real property as 
collateral under T:.C.A. § 47-9-108(e)(1), but 
did not extend to lost income, in the commercial 
tort action, as defined in T.C.A. § 47-9- 
102(a)(13). In re Ferry Rd. Props., — B.R. —, 
2012 Bankr. LEXIS 4129 (Bankr. E.D. Tenn. 
Sept. 7, 2012). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Consumer Goods. 

. Contract Rights. 

. Crops and Livestock. 
Debtor. 

. Deposit Accounts. 
Equipment. 

. Farm Products. 

. Farming Operations. 
. Fixture. 

10. General Intangible. 
11. Guaranty Agreement. 
12. Instrument. 

13. Inventory. 

14. Security Interest. 


WCONHMA WN 


1. Consumer Goods. 

Automobile bought for going to and from 
place of employment by person not in a busi- 
ness requiring the use of an automobile was 
consumer goods under this section. Mallicoat v. 
Volunteer Finance & Loan Corp., 57 Tenn. App. 
106, 415 S.W.2d 347, 1966 Tenn. App. LEXIS 
253 (Tenn. Ct. App. 1966). 

Although broadly speaking every buyer is a 
“consumer,” nevertheless it has traditionally 
been that buyers who utilize goods for business 
purposes are differentiated from buyers of more 
personalized items. International Harvester 
Credit Corp. v. Hill, 496 F. Supp. 329, 1979 U.S. 
Dist. LEXIS 9181 (M.D. Tenn. 1979). 

The fact that a buyer would personally use a 
good does not mean it was for personal use 
within the meaning of this section. Interna- 
tional Harvester Credit Corp. v. Hill, 496 F. 


Supp. 329, 1979 U.S. Dist. LEXIS 9181 (M.D. 
Tenn. 1979). 


2. Contract Rights. 

The assignment of debtor-in-possessions’ 
right to future milk proceeds to Farmers Home 
Administration created a security interest on 
behalf of Farmers Home Administration; 
debtor-in-possessions’ right to future milk pro- 
ceeds was a contract right under this section, 
and § 47-1-201 defines security interest to in- 
clude any interest of a buyer of contract rights. 
In re Cawthorn, 33 B.R. 119, 1983 U.S. Dist. 
LEXIS 15068 (M.D. Tenn. 1983). 

Payment in kind entitlements seem to fit the 
U.C.C. definition of “contract rights.” In re 
Judkins, 41 B.R. 369, 1984 Bankr. LEXIS 5226 
(Bankr. M.D. Tenn. 1984). 


3. Crops and Livestock. 

Nursery plants are a crop under Article 9. In 
re Hill, 83 B.R. 522, 1988 Bankr. LEXIS 269 
(Bankr. E.D. Tenn. 1988), superseded by stat- 
ute as stated in, Wilhite Pure Oil Truck Stop, 
Inc. v. McCutchen, 115 B.R. 126, 1990 Bankr, 
LEXIS 1216 (Bankr. W.D. Tenn. 1990). 


4, Debtor. 

Tennessee’s version of the U.C.C. expressly 
provides that a partnership can be a debtor. 
American City Bank v. Western Auto Supply 
Co., 631 S.W.2d 410, 1981 Tenn. App. LEXIS 
591 (Tenn. Ct. App. 1981), superseded by stat- 
ute as stated in, Higdon v. Regions Bank, — 
S.W.3d —, 2010 Tenn. App. LEXIS 331 (Tenn. 
Ct. App. May 18, 2010). 
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5. Deposit Accounts. 

The creation and perfection of a security 
interest in a deposit account are governed by 
the common law and not by Article 9 of the 
Uniform Commercial Code. In re James, 78 
B.R. 159, 1987 Bankr. LEXIS 1520 (Bankr. E.D. 
Tenn. 1987). 

An estate by the entireties in a bank account 
differs in one significant aspect from such an 
estate in real property in that the estate exists 
in the account only until one of the tenants 
withdraws such funds or dies leaving a balance 
in the account. Funds withdrawn or otherwise 
diverted from the account by one of the tenants 
and reduced to that tenant’s separate posses- 
sion cease to be a part of the estate by the 
entireties. This does not mean that in a proper 
case under timely allegations of fraud or other 
such remedy, that one of the cotenants could 
not sustain an action to recover all or part of 
the funds diverted or withdrawn by the other. 
Mays v. Brighton Bank, 832 S.W.2d 347, 1992 
Tenn. App. LEXIS 162 (Tenn. Ct. App. 1992). 


6. Equipment. 

Filing in the county did not perfect the defen- 
dant’s security interest in a bulldozer where 
the debtor was not a farmer, but an excavating 
contractor. In re Butler, 3 B.R. 182, 1980 Bankr. 
LEXIS 5499 (Bankr. E.D. Tenn. 1980). 

Lowboy trailer was equipment as defined in 
this section. In re Johnson, 39 B.R. 478, 1984 
Bankr. LEXIS 5812 (Bankr. M.D. Tenn. 1984). 

The syndication enterprise and breeding ser- 
vice for which the debtor purchased and used 
the horse did not, under a corresponding Texas 
statute, constitute equipment used in farming 
operations. In re Butcher, 43 B.R. 513, 1984 
Bankr. LEXIS 5484 (Bankr. E.D. Tenn. 1984). 

Cases involving consumer goods and bank- 
rupt debtors were inapplicable where a non- 
bankrupt debtor and farm equipment were in- 
volved. John Deere Co. v. Production Credit 
Asso., 686 S.W.2d 904, 1984 Tenn. App. LEXIS 
3141 (Tenn. Ct. App. 1984). 


7. Farm Products. 

Under article 9 of the U.C.C., crops and 
livestock are separate kinds of “farm products.” 
In re Lee, 14 B.R. 804, 1981 Bankr. LEXIS 2713 
(Bankr. E.D. Tenn. 1981). 

Provision in security agreement that “all of 
the above described crops and fixtures” would 
be located on a particular farm of the creditor 
did not apply to security interest in livestock. In 
re Lee, 14 B.R. 804, 1981 Bankr. LEXIS 2713 
(Bankr. E.D. Tenn. 1981). 

Nursery stock which is still in the ground and 
has not yet matured is farm products/crops. In 
re Frazier, 16 B.R. 674, 1981 Bankr. LEXIS 
2319 (Bankr. M.D. Tenn. 1981). 

The syndication enterprise and breeding ser- 
vice for which the debtor purchased and used 
the horse did not, under a corresponding Texas 
statute, constitute farming, farming opera- 
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tions, or a farm product. In re Butcher, 43 B.R. 
513, 1984 Bankr. LEXIS 5484 (Bankr. E.D. 
Tenn. 1984). 3 

It is the involvement in process of growing or 
developing crops and livestock that defines 
farming. In the case of crops, farming contem- 
plates the cultivation, caring for and harvest- 
ing of the crops. In the case of livestock, farm- 
ing similarly contemplates the breeding, 
maintaining, and bringing to maturity of the 
animals and the subsequent marketing of the 
animals or their raw products. In re Butcher, 43 
B.R. 513, 1984 Bankr. LEXIS 5484 (Bankr. E.D. 
Tenn. 1984). 

A creditor of a nonbankrupt debtor who seeks 
a security interest in the proceeds of a loan 
through an after acquired property clause in 
the original financing statement may reach the 
proceeds where they are only claiming a pur- 
chase money security interest to the extent of 
the present consideration they advanced for the 
purchase of the farm machinery, not for any 
prior loans they made. If they had, different 
results might have been reached. John Deere 
Co. v. Production Credit Asso., 686 S.W.2d 904, 
1984 Tenn. App. LEXIS 3141 (Tenn. Ct. App. 
1984). 

In all cases where a financing statement was 
filed and the lender had an after-acquired prop- 
erty clause in the financing statement, a pur- 
chase money security interest would not always 
be retained in whatever the borrower pur- 
chases. A security interest would be, but the 
type would depend upon the circumstances. 
Where the funds were delivered by the lender 
for the specific purpose of purchasing specific 
equipment that was specifically covered by the 
prior financing statement of the parties, that 
security interest would be a purchase money 
security interest when the funds were so used. 
John Deere Co. v. Production Credit Asso., 686 
S.W.2d 904, 1984 Tenn. App. LEXIS 3141 
(Tenn. Ct. App. 1984). 


8. Farming Operations. 

The phrase “farming operations” is to be 
narrowly construed. In re Butcher, 43 B.R. 513, 
1984 Bankr. LEXIS 5484 (Bankr. E.D. Tenn. 
1984). 


9. Fixture. 

The criteria for determining whether an ar- 
ticle subject to a security interest under this 
chapter will be denominated a fixture are: (1) 
annexation to the realty; (2) intention that the 
article be permanently attached to the freehold; 
and (3) removal without substantial injury to 
the freehold. In re Belmont Industries, 1 B.R. 
608, 1979 Bankr. LEXIS 672 (Bankr. E.D. Tenn. 
1979); In re Hammond, 38 B.R. 548, 1984 
Bankr. LEXIS 6022 (Bankr. E.D. Tenn. 1984). 

A fixture has two distinguishing characteris- 
tics; first, it is so firmly attached to real estate 
that it is considered a permanent improvement 
and subject to the claims of anyone with an 


29 SECURED TRANSACTIONS 


interest in the real estate, and second, it is so 
loosely attached to real estate that for financing 
purposes it retains some of its characteristics 
as a chattel. In re Hammond, 38 B.R. 548, 1984 
Bankr. LEXIS 6022 (Bankr. E.D. Tenn. 1984). 

Railroad cars used as hotel rooms, dining 
cars, a lounge, and a conference room are 
fixtures. In re Chattanooga Choo-Choo Co., 98 
B.R. 792, 1989 Bankr. LEXIS 2137 (Bankr. E.D. 
Tenn. 1989). 


10. General Intangible. 

Money is not a general intangible. In re 
Morristown Lincoln-Mercury, Inc., 27 B.R. 801, 
1983 Bankr. LEXIS 6759 (Bankr. E.D. Tenn. 
1983). 

A service mark is a general intangible under 
Article 9’s classification of collateral. In re 
Chattanooga Choo-Choo Co., 98 B.R. 792, 1989 
Bankr. LEXIS 2137 (Bankr. E.D. Tenn. 1989). 


11. Guaranty Agreement. 

A guaranty agreement does not in itself cre- 
ate a security interest since the guaranty does 
not secure the note by any specific personal 
property or fixtures of the guarantors. Rather, 
the guaranty agreement only obligates the 
guarantors to pay the creditor in the event of 
defauit by the principal debtor, and no personal 
property or fixtures of the guarantors are held 
by the creditor as collateral. Union Planters 
Nat'l Bank v. Markowitz, 468 F. Supp. 529, 
1979 U.S. Dist. LEXIS 14461 (W.D. Tenn. 
1979). 


12. Instrument. 

A promissory note for which debtor was des- 
ignated payee could be classified as an “instru- 
ment” under (1)(i). Pepper/Holt Joint Venture v. 
Roderick Group (In re Hodevco, Inc.), 165 B.R. 
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855, 1994 Bankr. LEXIS 460 (Bankr. M.D. 
Tenn. 1994). 


13. Inventory. 

That part of the nursery stock which is ma- 
ture and is available for sale by a nurseryman 
is inventory. In re Frazier, 16 B.R. 674, 1981 
Bankr. LEXIS 2319 (Bankr. M.D. Tenn. 1981). 

Mobile homes purchased by a motel operator 
for use in the motel business, but which were 
not used in the business, were not inventory 
under this section and should have been regis- 
tered under § 55-3-101. In re Hughes, 58 B.R. 
452, 1986 Bankr. LEXIS 6557 (Bankr. E.D. 
Tenn. 1986). 


14. Security Interest. 

Where there is an unambiguous security 
agreement that does not reference or incorpo- 
rate the financing statement or other docu- 
ments, the security interest is limited to the 
collateral specified in that security agreement. 
In reH & I Pipe & Supply Co., 44 B.R. 949, 
1984 Bankr. LEXIS 4444 (Bankr. M.D. Tenn. 
1984). 

Where wife wanted a horse trailer, husband 
agreed to purchase her the trailer as a gift, 
husband subsequently obtained a bank loan for 
this purpose, and wife used the loan proceeds to 
purchase a trailer which she titled in her own 
name, the wife acted as husband’s agent and 
husband acquired an interest in the trailer 
sufficient to support bank’s purchase money 
security interest in the property before wife had 
the certificate of origin placed in her name; and 
wife took the trailer subject to the bank’s secu- 
rity interest. Mays v. Brighton Bank, 832 
S.W.2d 347, 1992 Tenn. App. LEXIS 162 (Tenn. 
Ct. App. 1992). 


COMMENTS TO OFFICIAL TEXT 


1. Source. All terms that are defined in ar- 
ticle 9 and used in more than one section are 
consolidated in this section. Note that the defi- 
nition of “security interest” is found in section 
1-201 [§ 47-1-201], not in this article, and has 
been revised. Many of the definitions in this 
section are new; many others derive from those 
in former section 9-105. The following com- 
ments also indicate other sections of former 
article 9 that defined (or explained) terms. 

2. Parties to Secured Transactions. 

a. “Debtor”; “Obligor”; “Secondary Obligor.” 
Determining whether a person was a “debtor” 
under former section 9-105(1)(d) required a 
close examination of the context in which the 
term was used. To reduce the need for this 
examination, this article redefines “debtor” and 
adds new defined terms, “secondary obligor” 
and “obligor.” In the context of part 6 (default 
and enforcement), these definitions distinguish 
among three classes of persons: (i) Those per- 
sons who may have a stake in the proper 


enforcement of a security interest by virtue of 
their nonlien property interest (typically, an 
ownership interest) in the collateral; (ii) those 
persons who may have a stake in the proper 
enforcement of the security interest because of 
their obligation to pay the secured debt; and 
(iii) those persons who have an obligation to 
pay the secured debt but have no stake in the 
proper enforcement of the security interest. 
Persons in the first class are debtors. Persons in 
the second class are secondary obligors if any 
portion of the obligation is secondary or if the 
obligor has a right of recourse against the 
debtor or another obligor with respect to an 
obligation secured by collateral. One must con- 
sult the law of suretyship to determine whether 
an obligation is secondary. The Restatement 
(3d), Suretyship and Guaranty section 1 (1996), 
contains a useful explanation of the concept. 
Obligors in the third class are neither debtors 
nor secondary obligors. With one exception (sec- 
tion 9-616 [§ 47-9-616], as it relates to a con- 
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sumer obligor), the rights and duties provided 
by part 6 affect nondebtor obligors only if they 
are “secondary obligors.” 

By including in the definition of “debtor” all 
persons with a property interest (other than a 
security interest in or other lien on collateral), 
the definition includes transferees of collateral, 
whether or not the secured party knows of the 
transfer or the transferee’s identity. Exculpa- 
tory provisions in part 6 protect the secured 
party in that circumstance. See sections 9-605 
and 9-628 [§§ 47-9-605 and 47-9-628]. The defi- 
nition renders unnecessary former section 
9-112, which governed situations in which col- 
lateral was not owned by the debtor. The defi- 
nition also includes a “consignee,” as defined in 
this section, as well as a seller of accounts, 
chattel paper, payment intangibles, or promis- 
sory notes. 

Secured parties and other lienholders are 
excluded from the definition of “debtor” because 
the interests of those parties normally derive 
from and encumber a debtor’s interest. How- 
ever, if in a separate secured transaction a 
secured party grants, as debtor, a security in- 
terest in its own interest (i.e., its security 
interest and any obligation that it secures), the 
secured party is a debtor in that transaction. 
This typically occurs when a secured party with 
a security interest in specific goods assigns 
chattel paper. 

Consider the following examples: 

Example 1: Behnfeldt borrows money and 
grants a security interest in her Miata to secure 
the debt. Behnfeldt is a debtor and an obligor. 

Example 2: Behnfeldt borrows money and 
grants a security interest in her Miata to secure 
the debt. Bruno cosigns a negotiable note as 
maker. As before, Behnfeldt is the debtor and 
an obligor. As an accommodation party (see 
section 3-419 [§ 47-3-419]), Bruno is a second- 
ary obligor. Bruno has this status even if the 
note states that her obligation is a primary 
obligation and that she waives all suretyship 
defenses. 

Example 3: Behnfeldt borrows money on an 
unsecured basis. Bruno cosigns the note and 
grants a security interest in her Honda to 
secure her obligation. Inasmuch as Behnfeldt 
does not have a property interest in the Honda, 
Behnfeldt is not a debtor. Having granted the 
security interest, Bruno is the debtor. Because 
Behnfeldt is a principal obligor, she is not a 
secondary obligor. Whatever the outcome of 
enforcement of the security interest against the 
Honda or Bruno’s secondary obligation, Bruno 
will look to Behnfeldt for her losses. The en- 
forcement will not affect Behnfeldt’s aggregate 
obligations. 

When the principal obligor (borrower) and 
the secondary obligor (surety) each has granted 
a security interest in different collateral, the 
status of each is determined by the collateral 
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involved. 

Example 4: Behnfeldt borrows money and 
grants a security interest in her Miata to secure 
the debt. Bruno cosigns the note and grants a 
security interest in her Honda to secure her 
obligation. When the secured party enforces the 
security interest in Behnfeldt’s Miata, Behn- 
feldt is the debtor, and Bruno is a secondary 
obligor. When the secured party enforces the 
security interest in the Honda, Bruno is the 
“debtor.” As in Example 3, Behnfeldt is an 
obligor, but not a secondary obligor. 

b. “Secured Party.” The secured party is the 
person in whose favor the security interest has 
been created, as determined by reference to the 
security agreement. This definition controls, 
among other things, which person has the du- 
ties and potential liability that part 6 imposes 
upon a secured party. The definition of “secured 
party” also includes a “consignor,” a person to 
which accounts, chattel paper, payment intan- 
gibles, or promissory notes have been sold, and 
the holder of an agricultural lien. 

The definition of “secured party” clarifies the 
status of various types of representatives. Con- 
sider, for example, a multi-bank facility under 
which Bank A, Bank B, and Bank C are lenders 
and Bank A serves as the collateral agent. If the 
security interest is granted to the banks, then 
they are the secured parties. If the security 
interest is granted to Bank A as collateral 
agent, then Bank A is the secured party. 

c. Other Parties. A “consumer obligor” is de- 
fined as the obligor in a consumer transaction. 
Definitions of “new debtor” and “original 
debtor” are used in the special rules found in 
sections 9-326 and 9-508 [§§ 47-9-326 and 
47-9-508]. 

3. Definitions Relating to Creation of a Secu- 
rity Interest. 

a. “Collateral.” As under former section 
9-105, “collateral” is the property subject to a 
security interest and includes accounts and 
chattel paper that have been sold. It has been 
expanded in this article. The term now explic- 
itly includes proceeds subject to a security 
interest. It also reflects the broadened scope of 
the article. It includes property subject to an 
agricultural lien as well as payment intan- 
gibles and promissory notes that have been 
sold. 

b. “Security Agreement.” The definition of 
“security agreement” is substantially the same 
as under former section 9-105 — an agreement 
that creates or provides for a security interest. 
However, the term frequently was used collo- 
quially in former article 9 to refer to the docu- 
ment or writing that contained a debtor’s secu- 
rity agreement. This article eliminates that 
usage, reserving the term for the more precise 
meaning specified in the definition. 

Whether an agreement creates a security 
interest depends not on whether the parties 
intend that the law characterize the transac- 
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tion as a security interest but rather on 
whether the transaction falls within the defini- 
tion of “security interest” in section 1-201 
[§ 47-1-201]. Thus, an agreement that the par- 
ties characterize as a “lease” of goods may be a 
“security agreement,” notwithstanding the par- 
ties’ stated intention that the law treat the 
transaction as a lease and not as a secured 
transaction. 

4. Goods-Related Definitions. 

a. “Goods”; “Consumer Goods”; “Equipment”; 
“Farm Products”; “Farming Operation”; “Inven- 
tory.” The definition of “goods” is substantially 
the same as the definition in former section 
9-105. This article also retains the four mutu- 
ally-exclusive “types” of collateral that consist 
of goods: “Consumer goods;” “equipment;” 
“farm products;” and “inventory.” The revisions 
are primarily for clarification. 

The classes of goods are mutually exclusive. 
For example, the same property cannot simul- 
taneously be both equipment and inventory. In 
borderline cases — a physician’s car or a farm- 
er’s truck that might be either consumer goods 
or equipment — the principal use to which the 
property is put is determinative. Goods can fall 
into different classes at different times. For 
example, a radio may be inventory in the hands 
of a dealer and consumer goods in the hands of 
a consumer. As under former article 9, goods 
are “equipment” if they do not fall into another 
category. 

The definition of “consumer goods” follows 
former section 9-109. The classification turns 
on whether the debtor uses or bought the goods 
for use “primarily for personal, family, or 
household purposes.” 

Goods are inventory if they are leased by a 
lessor or held by a person for sale or lease. The 
revised definition of “inventory” makes clear 
that the term includes goods leased by the 
debtor to others as well as goods held for lease. 
(The same result should have been obtained 
under the former definition.) Goods to be fur- 
nished or furnished under a service contract, 
raw materials, and work in process also are 
inventory. Implicit in the definition is the crite- 
rion that the sales or leases are or will be in the 
ordinary course of business. For example, ma- 
chinery used in manufacturing is equipment, 
not inventory, even though it is the policy of the 
debtor to sell machinery when it becomes obso- 
lete or worn. Inventory also includes goods that 
are consumed in a business (e.g., fuel used in 
operations). In general, goods used in a busi- 
ness are equipment if they are fixed assets or 
have, as identifiable units, a relatively long 
period of use, but are inventory, even though 
not held for sale or lease, if they are used up or 
consumed in a short period of time in producing 
a product or providing a service. 

Goods are “farm products” if the debtor is 
engaged in farming operations with respect to 
the goods. Animals in a herd of livestock are 
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covered whether the debtor acquires them by 
purchase or as a result of natural increase. 
Products of crops or livestock remain farm 
products as long as they have not been sub- 
jected to a manufacturing process. The terms 
“crops” and “livestock” are not defined. The new 
definition of “farming operations” is for clarifi- 
cation only. 

Crops, livestock, and their products cease to 
be “farm products” when the debtor ceases to be 
engaged in farming operations with respect to 
them. If, for example, they come into the pos- 
session of a marketing agency for sale or distri- 
bution or of a manufacturer or processor as raw 
materials, they become inventory. Products of 
crops or livestock, even though they remain in 
the possession of a person engaged in farming 
operations, lose their status as farm products if 
they are subjected to a manufacturing process. 
What is and what is not a manufacturing 
operation is not specified in this article. At one 
end of the spectrum, some processes are so 
closely connected with farming — such as pas- 
teurizing milk or boiling sap to produce maple 
syrup or sugar — that they would not consti- 
tute manufacturing. On the other hand an 
extensive canning operation would be manufac- 
turing. Once farm products have been sub- 
jected to a manufacturing operation, they nor- 
mally become inventory. 

The revised definition of “farm products” 
clarifies the distinction between crops and 
standing timber and makes clear that aquatic 
goods produced in aquacultural operations may 
be either crops or livestock. Although aquatic 
goods that are vegetable in nature often would 
be crops and those that are animal would be 
livestock, this article leaves the courts free to 
classify the goods on a case-by-case basis. See 
section 9-324 [§ 47-9-324], comment 11. 

The definitions of “goods” and “software” are 
also mutually exclusive. Computer programs 
usually constitute “software,” and, as such, are 
not “goods” as this Article uses the terms. 
However, under the circumstances specified in 
the definition of “goods,” computer programs 
embedded in goods are part of the “goods” and 
are not “software.” 

b. “Accession”; “Manufactured Home’; 
“Manufactured-Home Transaction.” Other spe- 
cialized definitions of goods include “accession” 
(see the special priority and enforcement rules 
in section 9-335 [§ 47-9-335]) and “manufac- 
tured home” (see section 9-515 [§ 47-9-515], 
permitting a financing statement in a “manu- 
factured-home transaction” to be effective for 
30 years). The definition of “manufactured 
home” borrows from the federal Manufactured 
Housing Act, 42 U.S.C. section 5401 et seq., and 
is intended to have the same meaning. 

c. “As-Extracted Collateral.” Under this ar- 
ticle, oil, gas, and other minerals that have not 
been extracted from the ground are treated as 
real property, to which this article does not 
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apply. Upon extraction, minerals become per- 
sonal property (goods) and eligible to be collat- 
eral under this article. See the definition of 
“goods,” which excludes “oil, gas, and other 
minerals before extraction.” To take account of 
financing practices reflecting the shift from real 
to personal property, this article contains spe- 
cial rules for perfecting security interests in 
minerals which attach upon extraction and in 
accounts resulting from the sale of minerals at 
the wellhead or minehead. See, e.g., sections 
9-301(4) [§ 47-9-301(4)] (law governing perfec- 
tion and priority), 9-501 [§ 47-9-501] (place of 
filing), 9-502 [§ 47-9-502] (contents of financing 
statement), and 9-519 [§ 47-9-519] (indexing of 
records). The new term, “as-extracted collat- 
eral,” refers to the minerals and related ac- 
counts to which the special rules apply. The 
term “at the wellhead” encompasses arrange- 
ments based on a sale of the produce at the 
moment that it issues from the ground and is 
measured, without technical distinctions as to 
whether title passes at the “Christmas tree” of 
a well, the far side of a gathering tank, or at 
some other point. The term “at ... the mine- 
head” is comparable. 

The following examples explain the operation 
of these provisions. 

Example 5: Debtor owns an interest in oil 
that is to be extracted. To secure Debtor’s 
obligations to Lender, Debtor enters into an 
authenticated agreement granting Lender an 
interest in the oil. Although Lender may ac- 
quire an interest in the oil under real property 
law, Lender does not acquire a security interest 
under this article until the oil becomes personal 
property, i.e., until it is extracted and becomes 
“goods” to which this article applies. Because 
Debtor had an interest in the oil before extrac- 
tion and Lender’s security interest attached to 
the oil as extracted, the oil is “as-extracted 
collateral.” 

Example 6: Debtor owns an interest in oil 
that is to be extracted and contracts to sell the 
oil to Buyer at the wellhead. In an authenti- 
cated agreement, Debtor agrees to sell to 
Lender the right to payment from Buyer. This 
right to payment is an account that constitutes 
“as-extracted collateral.” If Lender then resells 
the account to Financer, Financer acquires a 
security interest. However, inasmuch as the 
debtor-seller in that transaction, Lender, had 
no interest in the oil before extraction, Financ- 
er’s collateral (the account it owns) is not “as- 
extracted collateral.” 

Example 7: Under the facts of example 6, 
before extraction, Buyer grants a security in- 
terest in the oil to Bank. Although Bank’s 
security interest attaches when the oil is ex- 
tracted, Bank’s security interest is not in “as- 
extracted collateral,” inasmuch as its debtor, 
Buyer, did not have an interest in the oil before 
extraction. 

5. Receivables-Related Definitions. 
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a. “Account”; “Health-Care-Insurance Re- 
ceivable”; “As-Extracted Collateral.” The defi- 
nition of “account” has been expanded and 
reformulated. It is no longer limited to rights to 
payment relating to goods or services. Many 
categories of rights to payment that were clas- 
sified as general intangibles under former ar- 
ticle 9 are accounts under this article. Thus, if 
they are sold, a financing statement must be 
filed to perfect the buyer’s interest in them. As 
used in the definition of “account,” a right to 
payment “arising out of the use of a credit or 
charge card or information contained on or for 
use with the card” is the right of a card issuer to 
payment from its cardholder. A credit-card or 
charge-card transaction may give rise to other 
rights to payments; however, those other rights 
do not “arise out of the use” of the card or 
information contained on or for use with the 
card. Among the types of property that are 
expressly excluded from the definition of ac- 
count is “a right to payment for money or funds 
advanced or sold.” As defined in section 1-201 
[§ 47-1-201], “money” is limited essentially to 
currency. As used in the exclusion from the 
definition of “account,” however, “funds” is a 
broader concept (although the term is not de- 
fined). For example, when a bank-lender cred- 
its a borrower’s deposit account for the amount 
of a loan, the bank’s advance of funds is not a 
transaction giving rise to an account. 

For example, when a bank-lender credits a 
borrower’s deposit account for the amount of a 
loan, the bank’s advance of funds is not a 
transaction giving rise to an account. The defi- 
nition of “health-care-insurance receivable” is 
new. It is a subset of the definition of “account.” 
However, the rules generally applicable to ac- 
count debtors on accounts do not apply to 
insurers obligated on health-care-insurance re- 
ceivables. See sections 9-404(e), 9-405(d), and 
9-406(i) [§§ 47-9-404(e), 47-9-405(d), and 
47-9-406(i)]. 

Note that certain accounts also are “as-ex- 
tracted collateral.” See comment 4(c), examples 
6 and 7. 

b. “Chattel Paper”; “Electronic Chattel Pa- 
per”; “Tangible Chattel Paper.” “Chattel paper” 
consists of a monetary obligation together with 
a security interest in or a lease of specific goods 
if the obligation and security interest or lease 
are evidenced by “a record or records.” The 
definition has been expanded from that found 
in former article 9 to include records that 
evidence a monetary obligation and a security 
interest in specific goods and software used in 
the goods, a security interest in specific goods 
and license of software used in the goods, or a 
lease of specific goods and license of software 
used in the goods. The expanded definition 
covers transactions in which the debtor’s or 
lessee’s monetary obligation includes amounts 
owed with respect to software used in the 
goods. The monetary obligation with respect to 
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the software need not be owed under a license 
from the secured party or lessor, and the se- 
cured party or lessor need not be a party to the 
license transaction itself. Among the types of 
monetary obligations that are included in 
“chattel paper” are amounts that have been 
advanced by the secured party or lessor to 
enable the debtor or lessee to acquire or obtain 
financing for a license of the software used in 
the goods. The definition also makes clear that 
rights to payment arising out of credit-card 
transactions are not chattel paper. 

Charters of vessels are expressly excluded 
from the definition of chattel paper; they are 
accounts. The term “charter” as used in this 
section includes bareboat charters, time char- 
ters, successive voyage charters, contracts of 
affreightment, contracts of carriage, and all 
other arrangements for the use of vessels. 

Under former section 9-105, only if the evi- 
dence of an obligation consisted of “a writing or 
writings” could an obligation qualify as chattel 
paper. In this article, traditional, written chat- 
tel paper is included in the definition of “tan- 
gible chattel paper.” “Electronic chattel paper” 
is chattel paper that is stored in an electronic 
medium instead of in tangible form. The con- 
cept of an electronic medium should be con- 
strued liberally to include electrical, digital, 
magnetic, optical, electromagnetic, or any other 
current or similar emerging technologies. 

c. “Instrument”; “Promissory Note.” The 
definition of “instrument” includes a negotiable 
instrument. As under former section 9-105, it 
also includes any other right to payment of a 
monetary obligation that is evidenced by a 
writing of a type that in ordinary course of 
business is transferred by delivery (and, if 
necessary, an indorsement or assignment). Ex- 
cept in the case of chattel paper, the fact that an 
instrument is secured by a security interest or 
encumbrance on property does not change the 
character of the instrument as such or convert 
the combination of the instrument and collat- 
eral into a separate classification of personal 
property. The definition makes clear that rights 
to payment arising out of credit-card transac- 
tions are not instruments. The definition of 
“promissory note” is new, necessitated by the 
inclusion of sales of promissory notes within 
the scope of article 9. It explicitly excludes 
obligations arising out of “orders” to pay (e.g., 
checks) as opposed to “promises” to pay. See 
section 3-104 [§ 47-3-104]. 

d. “General Intangible”; “Payment Intan- 
gible.” “General intangible” is the residual cat- 
egory of personal property, including things in 
action, that is not included in the other defined 
types of collateral. Examples are various cat- 
egories of intellectual property and the right to 
payment of a loan of funds that is not evidenced 
by chattel paper or an instrument. As used in 
the definition of ‘general intangible,’ ‘things in 
action’ includes rights that arise under a li- 
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cense of intellectual property, including the 
right to exploit the intellectual property with- 
out liability for infringement. The definition 
has been revised to exclude commercial tort 
claims, deposit accounts, and letter-of-credit 
rights. Each of the three is a separate type of 
collateral. One important consequence of this 
exclusion is that tortfeasors (commercial tort 
claims), banks (deposit accounts), and persons 
obligated on letters of credit (letter-of-credit 
rights) are not “account debtors” having the 
rights and obligations set forth in sections 
9-404, 9-405, and 9-406 [§§ 47-9-404, 47-9-405, 
and 47-9-406]. In particular, tortfeasors, banks, 
and persons obligated on letters of credit are 
not obligated to pay an assignee (secured party) 
upon receipt of the notification described in 
section 9-404(a) [§ 47-9-404(e)]. See comment 
5(h). Another important consequence relates to 
the adequacy of the description in the security 
agreement. See section 9-108 [§ 47-9-108]. 

“Payment intangible” is a subset of the defi- 
nition of “general intangible.” The sale of a 
payment intangible is subject to this article. 
See section 9-109(a)(3) [§ 47-9-109(a)(3)]. Vir- 
tually any intangible right could give rise to a 
right to payment of money once one hypoth- 
esizes, for example, that the account debtor is 
in breach of its obligation. The term “payment 
intangible,” however, embraces only those gen- 
eral intangibles “under which the account debt- 
or’s principal obligation is a monetary obliga- 
tion.” (Emphasis added.) A debtor’s right to 
payment from another person of amounts re- 
ceived by the other person on the debtor’s 
behalf, including the right of a merchant in a 
credit-card, debit-card, prepaid-card, or other 
payment-card transaction to payment of 
amounts received by its bank from the card 
system in settlement of the transaction, is a 
“payment intangible.” (In contrast, the right of 
a credit-card issuer to payment arising out of 
the use of a credit card is an “account.”) 

In classifying intangible collateral, a court 
should begin by identifying the particular 
rights that have been assigned. The account 
debtor (promisor) under a particular contract 
may owe several types of monetary obligations 
as well as other, nonmonetary obligations. If 
the promisee’s right to payment of money is 
assigned separately, the right is an account or 
payment intangible, depending on how the ac- 
count debtor’s obligation arose. When all the 
promisee’s rights are assigned together, an ac- 
count, a payment intangible, and a general 
intangible all may be involved, depending on 
the nature of the rights. 

Aright to the payment of money is frequently 
buttressed by ancillary rights, such as rights 
arising from covenants in a purchase agree- 
ment, note, or mortgage requiring insurance on 
the collateral or forbidding removal of the col- 
lateral, rights arising from covenants to pre- 
serve the creditworthiness of the promisor, and 
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the lessor’s rights with respect to leased goods 
that arise upon the lessee’s default (see Section 
2A-523) [§ 47-2A-523]. This article does not 
treat these ancillary rights separately from the 
rights to payment to which they relate. For 
example, attachment and perfection of an as- 
signment of a right to payment of a monetary 
obligation, whether it be an account or payment 
intangible, also carries these ancillary rights. 
Thus, an assignment of the lessor’s right to 
payment under a lease also transfers the les- 
sor’s rights with respect to the leased goods 
under Section 2A-523 [§ 47-2A-523]. If, taken 
together, the lessor’s rights to payment and 
with respect to the leased goods are evidenced 
by chattel paper, then, contrary to In re Com- 
mercial Money Center, Inc., 350 B.R. 465 
(Bankr. App. 9th Cir. 2006), an assignment of 
the lessor’s right to payment constitutes an 
assignment of the chattel paper. Although an 
agreement excluding the lessor’s rights with 
respect to the leased goods from an assignment 
of the lessor’s right to payment may be effective 
between the parties, the agreement does not 
affect the characterization of the collateral to 
the prejudice of creditors of, and purchasers 
from, the assignor. 

Every “payment intangible” is also a “general 
intangible.” Likewise, “software” is a “general 
intangible” for purposes of this article. See 
comment 25. Accordingly, except as otherwise 
provided, statutory provisions applicable to 
general intangibles apply to payment intan- 
gibles and software. 

e. “Letter-of-Credit Right.” The term “letter- 
of-credit right” embraces the rights to payment 
and performance under a letter of credit (de- 
fined in section 5-102 [§ 47-5-102]). However, it 
does not include a beneficiary’s right to demand 
payment or performance. Transfer of those 
rights to a transferee beneficiary is governed by 
article 5. See sections 9-107 [§ 47-9-107], com- 
ment 4, and 9-329 [§ 47-9-329], comments 3 
and 4, 

f. “Supporting Obligation.” This new term 
covers the most common types of credit en- 
hancements — suretyship obligations (includ- 
ing guarantees) and letter-of-credit rights that 
support one of the types of collateral specified 
in the definition. As explained in comment 2(a), 
suretyship law determines whether an obliga- 
tion is “secondary” for purposes of this defini- 
tion. Section 9-109 [§ 47-9-109] generally ex- 
cludes from this article transfers of interests in 
insurance policies. However, the regulation of a 
secondary obligation as an insurance product 
does not necessarily mean that it is a “policy of 
insurance” for purposes of the exclusion in 
section 9-109 [§ 47-9-109]. Thus, this article 
may cover a secondary obligation (as a support- 
ing obligation), even if the obligation is issued 
by a regulated insurance company and the 
obligation is subject to regulation as an “insur- 
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ance” product. 

This article contains rules explicitly govern- 
ing attachment, perfection, and priority of se- 
curity interests in supporting obligations. See 
sections 9-203, 9-308, 9-310, and 9-322 [§§ 47- 
9-203, 47-9-308, 47-9-310, and 47-9-322]. These 
provisions reflect the principle that a support- 
ing obligation is an incident of the collateral it 
supports. 

Collections of or other distributions under a 
supporting obligation are “proceeds” of the sup- 
ported collateral as well as “proceeds” of the 
supporting obligation itself. See section 9-102 
[§ 47-9-102] (defining “proceeds”) and com- 
ment 13(b). As such, the collections and distri- 
butions are subject to the priority rules appli- 
cable to proceeds generally. See section 9-322 
[§ 47-9-322]. However, under the special rule 
governing security interests in a letter-of-credit 
right, a secured party’s failure to obtain control 
(section 9-107 [§ 47-9-107]) of a letter-of-credit 
right supporting collateral may leave its secu- 
rity interest exposed to a priming interest of a 
party who does take control. See section 9-329 
[§ 47-9-329] (security interest in a letter-of- 
credit right perfected by control has priority 
over a conflicting security interest). 

g. “Commercial Tort Claim.” This term is 
new. A tort claim may serve as original collat- 
eral under this article only if it is a “commercial 
tort claim.” See section 9-109(d) [§ 47-9- 
109(d)]. Although security interests in commer- 
cial tort claims are within its scope, this article 
does not override other applicable law restrict- 
ing the assignability of a tort claim. See section 
9-401 [§ 47-9-401]. A security interest in a tort 
claim also may exist under this article if the 
claim is proceeds of other collateral. 

h. “Account Debtor.” An “account debtor” is a 
person obligated on an account, chattel paper, 
or general intangible. The account debtor’s ob- 
ligation often is a monetary obligation; how- 
ever, this is not always the case. For example, if 
a franchisee uses its rights under a franchise 
agreement (a general intangible) as collateral, 
then the franchisor is an “account debtor.” As a 
general matter, article 3, and not article 9, 
governs obligations on negotiable instruments. 
Accordingly, the definition of “account debtor” 
excludes obligors on negotiable instruments 
constituting part of chattel paper. The principal 
effect of this change from the definition in 
former article 9 is that the rules in sections 
9-403, 9-404, 9-405, and 9-406 [§§ 47-9-403, 
47-9-404, 47-9-405, and 47-9-406], dealing with 
the rights of an assignee and duties of an 
account debtor, do not apply to an assignment 
of chattel paper in which the obligation to pay 
is evidenced by a negotiable instrument. (Sec- 
tion 9-406(d) [§ 47-9-406(d)], however, does ap- 
ply to promissory notes, including negotiable 
promissory notes.) Rather, the assignee’s rights 
are governed by article 3. Similarly, the duties 
of an obligor on a nonnegotiable instrument are 
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governed by nonarticle 9 law unless the nonne- 
gotiable instrument is a part of chattel paper, 
in which case the obligor is an account debtor. 

i. Receivables Under Government Entitle- 
ment Programs. This article does not contain a 
defined term that encompasses specifically 
rights to payment or performance under the 
many and varied government entitlement pro- 
grams. Depending on the nature of a right 
under a program, it could be an account, a 
payment intangible, a general intangible other 
than a payment intangible, or another type of 
collateral. The right also might be proceeds of 
collateral (e.g., crops). 

6. Investment-Property-Related Definitions: 
“Commodity Account”; “Commodity Contract”; 
“Commodity Customer”; “Commodity Interme- 
diary”; “Investment Property.” These defini- 
tions are substantially the same as the corre- 
sponding definitions in former section 9-115. 
“Investment property” includes securities, both 
certificated and uncertificated, securities ac- 
counts, security entitlements, commodity ac- 
counts, and commodity contracts. The term 
investment property includes a “securities ac- 
count” in order to facilitate transactions in 
which a debtor wishes to create a security 
interest in all of the investment positions held 
through a particular account rather than in 
particular positions carried in the account. For- 
mer section 9-115 was added in conjunction 
with revised article 8 and contained a variety of 
rules applicable to security interests in invest- 
ment property. These rules have been relocated 
to the appropriate sections of article 9. See, e.g., 
sections 9-203 [§ 47-9-203] (attachment), 9-314 
[§ 47-9-314] (perfection by control), and 9-328 
[§ 47-9-328] (priority). 

The terms “security,” “security entitlement,” 
and related terms are defined in section 8-102 
[§ 47-8-102], and the term “securities account” 
is defined in section 8-501 [§ 47-8-501]. The 
terms “commodity account,” “commodity con- 
tract,” “commodity customer,” and “commodity 
intermediary” are defined in this section. Com- 
modity contracts are not “securities” or “finan- 
cial assets” under article 8. See section 8-103(f) 
[§ 47-8-103(H)]. Thus, the relationship between 
commodity intermediaries and commodity cus- 
tomers is not governed by the indirect-holding- 
system rules of part 5 of article 8. For securi- 
ties, article 9 contains rules on_ security 
interests, and article 8 contains rules on the 
rights of transferees, including secured parties, 
on such matters as the rights of a transferee if 
the transfer was itself wrongful and gives rise 
to an adverse claim. For commodity contracts, 
article 9 establishes rules on security interests, 
but questions of the sort dealt with in article 8 
for securities are left to other law. 

The indirect-holding-system rules of article 8 
are sufficiently flexible to be applied to new 
developments in the securities and financial 
markets, where that is appropriate. Accord- 
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ingly, the definition of “commodity contract” is 
narrowly drafted to ensure that it does not 
operate as an obstacle to the application of the 
article 8 indirect holding system rules to new 
products. The term “commodity contract” cov- 
ers those contracts that are traded on or subject 
to the rules of a designated contract market 
and foreign commodity contracts that are car- 
ried on the books of American commodity inter- 
mediaries. The effect of this definition is that 
the category of commodity contracts that is 
excluded from article 8 but governed by article 
9 is essentially the same as the category of 
contracts that fall within the exclusive regula- 
tory jurisdiction of the federal Commodity Fu- 
tures Trading Commission. 

Commodity contracts are different from secu- 
rities or other financial assets. A person who 
enters into a commodity futures contract is not 
buying an asset having a certain value and 
holding it in anticipation of increase in value. 
Rather the person is entering into a contract to 
buy or sell a commodity at set price for delivery 
at a future time. That contract may become 
advantageous or disadvantageous as the price 
of the commodity fluctuates during the term of 
the contract. The rules of the commodity ex- 
changes require that the contracts be marked 
to market on a daily basis; that is, the customer 
pays or receives any increment attributable to 
that day’s price change. Because commodity 
customers may incur obligations on their con- 
tracts, they are required to provide collateral at 
the outset, known as “original margin,” and 
may be required to provide additional amounts, 
known as “variation margin,” during the term 
of the contract. 

The most likely setting in which a person 
would want to take a security interest in a 
commodity contract is where a lender who is 
advancing funds to finance an inventory of a 
physical commodity requires the borrower to 
enter into a commodity contract as a hedge 
against the risk of decline in the value of the 
commodity. The lender will want to take a 
security interest in both the commodity itself 
and the hedging commodity contract. Typically, 
such arrangements are structured as security 
interests in the entire commodity account in 
which the borrower carries the hedging con- 
tracts, rather than in individual contracts. 

One important effect of including commodity 
contracts and commodity accounts in article 9 
is to provide a clearer legal structure for the 
analysis of the rights of commodity clearing 
organizations against their participants and 
futures commission merchants against their 
customers. The rules and agreements of com- 
modity clearing organizations generally pro- 
vide that the clearing organization has the 
right to liquidate any participant’s positions in 
order to satisfy obligations of the participant to 
the clearing corporation. Similarly, agreements 
between futures commission merchants and 
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their customers generally provide that the fu- 
tures commission merchant has the right to 
liquidate a customer’s positions in order to 
satisfy obligations of the customer to the fu- 
tures commission merchant. 

The main property that a commodity inter- 
mediary holds as collateral for the obligations 
that the commodity customer may incur under 
its commodity contracts is not other commodity 
contracts carried by the customer but the other 
property that the customer has posted as mar- 
gin. Typically, this property will be securities. 
The commodity intermediary’s security interest 
in such securities is governed by the rules of 
this article on security interests in securities, 
not the rules on security interests in commodity 
contracts or commodity accounts. 

Although there are significant analytic and 
regulatory differences between commodities 
and securities, the development of commodity 
contracts on financial products in the past few 
decades has resulted in a system in which the 
commodity markets and securities markets are 
closely linked. The rules on security interests in 
commodity contracts and commodity accounts 
provide a structure that may be essential in 
times of stress in the financial markets. Sup- 
pose, for example that a firm has a position in a 
securities market that is hedged by a position 
in a commodity market, so that payments that 
the firm is obligated to make with respect to the 
securities position will be covered by the receipt 
of funds from the commodity position. Depend- 
ing upon the settlement cycles of the different 
markets, it is possible that the firm could find 
itself in a position where it is obligated to make 
the payment with respect to the securities 
position before it receives the matching funds 
from the commodity position. If cross-margin- 
ing arrangements have not been developed be- 
tween the two markets, the firm may need to 
borrow funds temporarily to make the earlier 
payment. The rules on security interests in 
investment property would facilitate the use of 
positions in one market as collateral for loans 
needed to cover obligations in the other market. 

7. Consumer-Related Definitions: “Con- 
sumer Debtor”; “Consumer Goods”; “Consumer- 
goods transaction”; “Consumer Obligor”; “Con- 
sumer Transaction.” The definition of 
“consumer goods” (discussed above) is substan- 
tially the same as the definition in former 
section 9-109. The definitions of “consumer 
debtor,” “consumer obligor,” “consumer-goods 
transaction,” and “consumer transaction” have 
been added in connection with various new 
(and old) consumer-related provisions and to 
designate certain provisions that are inappli- 
cable in consumer transactions. 

“Consumer-goods transaction” is a subset of 
“consumer transaction.” Under each definition, 
both the obligation secured and the collateral 
must have a personal, family, or household 
purpose. However, “mixed” business and per- 
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sonal transactions also may be characterized as 
a consumer-goods transaction or consumer 
transaction. Subparagraph (A) of the definition 
of consumer-goods transactions and clause (i) of 
the definition of consumer transaction are pri- 
mary purposes tests. Under these tests, it is 
necessary to determine the primary purpose of 
the obligation or obligations secured. Subpara- 
graph (B) and clause (iii) of these definitions 
are satisfied if any of the collateral is consumer 
goods, in the case of a consumer-goods transac- 
tion, or “is held or acquired primarily for per- 
sonal, family, or household purposes,” in the 
case of a consumer transaction. The fact that 
some of the obligations secured or some of the 
collateral for the obligation does not satisfy the 
tests (e.g., some of the collateral is acquired for 
a business purpose) does not prevent a trans- 
action from being a “consumer transaction” or 
“consumer-goods transaction.” 

8. Filing-Related Definitions: “Continuation 
Statement”; “File Number”; “Filing Office”; “Fil- 
ing-Office Rule”; “Financing Statement”; “Fix- 
ture Filing’; “Manufactured-Home Transac- 
tion”; “New Debtor”; “Original Debtor”; “Public- 
Finance Transaction”; “Termination 
Statement”; “Transmitting Utility.” These defi- 
nitions are used exclusively or primarily in the 
filing-related provisions in part 5. Most are 
self-explanatory and are discussed in the com- 
ments to part 5. A financing statement filed in a 
manufactured-home transaction or a public- 
finance transaction may remain effective for 30 
years instead of the 5 years applicable to other 
financing statements. See section 9-515(b) 
[§ 47-9-515(b)]. The definitions relating to me- 
dium neutrality also are significant for the 
filing provisions. See comment 9. 

The definition of “transmitting utility” has 
been revised to embrace the business of trans- 
mitting communications generally to take ac- 
count of new and future types of communica- 
tions technology. The term designates a special 
class of debtors for whom separate filing rules 
are provided in part 5, thereby obviating the 
many local fixture filings that would be neces- 
sary under the rules of section 9-501 [§ 47-9- 
501] for a far-flung public-utility debtor. A 
transmitting utility will not necessarily be 
regulated by or operating as such in a jurisdic- 
tion where fixtures are located. For example, a 
utility might own transmission lines in a juris- 
diction, although the utility generates no power 
and has no customers in the jurisdiction. 

9. Definitions Relating to Medium 
Neutrality. 

a. “Record.” In many, but not all, instances, 
the term “record” replaces the term “writing” 
and “written.” A “record” includes information 
that is in intangible form (e.g., electronically 
stored) as well as tangible form (e.g., written on 
paper). Given the rapid development and com- 
mercial adoption of modern communication and 
storage technologies, requirements that docu- 
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ments or communications be “written,” “in 
writing,” or otherwise in tangible form do not 
necessarily reflect or aid commercial practices. 

A “record” need not be permanent or inde- 
structible, but the term does not include any 
oral or other communication that is not stored 
or preserved by any means. The information 
must be stored on paper or in some other 
medium. Information that has not been re- 
tained other than through human memory does 
not qualify as a record. Examples of current 
technologies commercially used to communi- 
cate or store information include, but are not 
limited to, magnetic media, optical discs, digi- 
tal voice messaging systems, electronic mail, 
audio tapes, and photographic media, as well as 
paper. “Record” is an inclusive term that in- 
cludes all of these methods of storing or com- 
municating information. Any “writing” is a re- 
cord. A record may be authenticated. See 
comment 9(b). A record may be created without 
the knowledge or intent of a particular person. 

Like the terms “written” or “in writing,” the 
term “record” does not establish the purposes, 
permitted uses, or legal effect that a record may 
have under any particular provision of law. 
Whatever is filed in the article 9 filing system, 
including financing statements, continuation 
statements, and termination statements, 
whether transmitted in tangible or intangible 
form, would fall within the definition. However, 
in some instances, statutes or filing-office rules 
may require that a paper record be filed. In 
such cases, even if this article permits the filing 
of an electronic record, compliance with those 
statutes or rules is necessary. Similarly, a filer 
must comply with a statute or rule that re- 
quires a particular type of encoding or format- 
ting for an electronic record. 

This article sometimes uses the terms “for 
record,” “of record,” “record or legal title,” and 
“record owner.” Some of these are terms tradi- 
tionally used in real property law. The defini- 
tion of “record” in this article now explicitly 
excepts these usages from the defined term. 
Also, this article refers to a record that is filed 
or recorded in real property recording systems 
to record a mortgage as a “record of a mort- 
gage.” This usage recognizes that the defined 
term “mortgage” means an interest in real 
property; it does not mean the record that 
evidences, or is filed or recorded with respect to, 
the mortgage. 

b. “Authenticate”; “Communicate”; “Send.” 
The terms “authenticate” and “authenticated” 
generally replace “sign” and “signed.” “Authen- 
ticated” replaces and broadens the definition of 
“signed,” in section 1-201 [§ 47-1-201], to en- 
compass authentication of all records, not just 
writings. (References to authentication of, e.g., 
an agreement, demand, or notification mean, of 
course, authentication of a record containing an 
agreement, demand, or notification.) The terms 
“communicate” and “send” also contemplate the 
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possibility of communication by nonwritten me- 
dia. These definitions include the act of trans- 
mitting both tangible and intangible records. 
The definition of “send” replaces, for purposes 
of this article, the corresponding term in sec- 
tion 1-201 [§ 47-1-201]. The reference to “usual 
means of communication” in that definition 
contemplates an inquiry into the appropriate- 
ness of the method of transmission used in the 
particular circumstances involved. 

10. Scope-Related Definitions. 

a. Expanded Scope of Article: “Agricultural 
Lien”; “Consignment”; “Payment Intangible”; 
“Promissory Note.” These new definitions re- 
flect the expanded scope of article 9, as pro- 
vided in section 9-109(a) [§ 47-9-109(a)]. 

b. Reduced Scope of Exclusions: “Govern- 
mental Unit”; “Health-Care-Insurance Receiv- 
able”; “Commercial Tort Claims.” These new 
definitions reflect the reduced scope of the ex- 
clusions, provided in section 9-109(c) and (d) 
[§ 47-9-109(c) and (d)], of transfers by govern- 
mental debtors and assignments of interests in 
insurance policies and commercial tort claims. 

11. Choice-of-Law-Related Definitions: “Cer- 
tificate of Title”; “Governmental Unit”; “Juris- 
diction of Organization”; “Public Organic Re- 
cord”; “Registered Organization”; “State.” 
These new definitions reflect the changes in the 
law governing perfection and priority of secu- 
rity interests and agricultural liens provided in 
part 3, subpart 1. 

Statutes often require applicants for a certifi- 
cate of title to identify all security interests on 
the application and require the issuing agency 
to indicate the identified security interests on 
the certificate. Some of these statutes provide 
that priority over the rights of a lien creditor 
(i.e., perfection of a security interest) in goods 
covered by the certificate occurs upon indica- 
tion of the security interest on the certificate; 
that is, they provide for the indication of the 
security interest on the certificate as a “condi- 
tion” of perfection. Other statutes contemplate 
that perfection is achieved upon the occurrence 
of another act, e.g., delivery of the application 
to the issuing agency, that “results” in the 
indication of the security interest on the certifi- 
cate. A certificate governed by either type of 
statute can qualify as a “certificate of title” 
under this Article. The statute providing for the 
indication of a security interest need not ex- 
pressly state the connection between the indi- 
cation and perfection. For example, a certificate 
issued pursuant to a statute that requires ap- 
plicants to identify security interests, requires 
the issuing agency to indicate the identified 
security interests on the certificate, but is silent 
concerning the legal consequences of the indi- 
cation would be a “certificate of title” if, under a 
judicial interpretation of the statute, perfection 
of a security interest is a legal consequence of 
the indication. Likewise, a certificate would be 
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a “certificate of title” if another statute pro- 
vides, expressly or as interpreted, the requisite 
connection between the indication and 
perfection. 

The first sentence of the definition of “certifi- 
cate of title” includes certificates consisting of 
tangible records, of electronic records, and of 
combinations of tangible and electronic records. 

In many States, a certificate of title covering 
goods that are encumbered by a security inter- 
est is delivered to the secured party by the 
issuing authority. To eliminate the need for the 
issuance of a paper certificate under these 
circumstances, several States have revised 
their certificate-of-title statutes to permit or 
require a State agency to maintain an elec- 
tronic record that evidences ownership of the 
goods and in which a security interest in the 
goods may be noted. The second sentence of the 
definition provides that such a record is a 
“certificate of title” if it is in fact maintained as 
an alternative to the issuance of a paper certifi- 
cate of title, regardless of whether the certifi- 
cate-of-title statute provides that the record is a 
certificate of title and even if the statute does 
not expressly state that the record is main- 
tained instead of issuing a paper certificate. 

Not every organization that may provide in- 
formation about itself in the public records is a 
“registered organization.” For example, a gen- 
eral partnership is not a “registered organiza- 
tion,” even if it files a statement of partnership 
authority under section 303 of the Uniform 
Partnership Act (1994) or an assumed name 
(“dba”) certificate. This is because such a part- 
nership is not formed or organized by the filing 
of a record with, or the issuance of a record by, 
a State or the United States. In contrast, cor- 
porations, limited liability companies, and lim- 
ited partnerships ordinarily are “registered 
organizations.” 

Not every record concerning a registered or- 
ganization that is filed with, or issued by, a 
State or the United States is a “public organic 
record.” For example, a certificate of good 
standing issued with respect to a corporation or 
a published index of domestic corporations 
would not be a “public organic record” because 
its issuance or publication does not form or 
organize the corporations named. 

When collateral is held in a trust, one must 
look to non-UCC law to determine whether the 
trust is a “registered organization.” Non-UCC 
law typically distinguishes between statutory 
trusts and common-law trusts. A statutory 
trust is formed by the filing of a record, com- 
monly referred to as a certificate of trust, in a 
public office pursuant to a statute. See, e.g., 
Uniform Statutory Trust Entity Act § 201 
(2009); Delaware Statutory Trust Act, Del. 
Code Ann. tit. 12, § 3801 et seq. A statutory 
trust is a juridical entity, separate from its 
trustee and beneficial owners, that may sue 
and be sued, own property, and transact busi- 
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ness in its own name. Inasmuch as a statutory 
trust is a “legal or commercial entity,” it quali- 
fies as a “person other than an individual,” and 
therefore as an “organization,” under Section 
1-201 [§ 47-1-201]. A statutory trust that is 
formed by the filing of a record in a public office 
is a “registered organization,” and the filed 
record is a “public organic record” of the statu- 
tory trust, if the filed record is available to the 
public for inspection. (The requirement that a 
record be “available to the public for inspection” 
is satisfied if a copy of the relevant record is 
available for public inspection.) 

Unlike a statutory trust, a common-law trust 
—whether its purpose is donative or commer- 
cial—arises from private action without the 
filing of a record in a public office. See Uniform 
Trust Code § 401 (2000); Restatement (Third) 
of Trusts § 10 (2003). Moreover, under tradi- 
tional law, a common-law trust is not itself a 
juridical entity and therefore must sue and be 
sued, own property, and transact business in 
the name of the trustee acting in the capacity of 
trustee. A common-law trust that is a “business 
trust,” i.e., that has a business or commercial 
purpose, is an “organization” under Section 
1-201 [§ 47-1-201]. However, such a trust 
would not be a “registered organization” if, as is 
typically the case, the filing of a public record is 
not needed to form it. 

In some states, however, the trustee of a 
common-law trust that has a commercial or 
business purpose is required by statute to file a 
record in a public office following the trust’s 
formation. See, e.g., Mass. Gen. Laws Ch. 182, 
§ 2; Fla. Stat. Ann. § 609.02. A business trust 
that is required to file its organic record in a 
public office is a “registered organization” un- 
der the second sentence of the definition if the 
filed record is available to the public for inspec- 
tion. Any organic record required to be filed, 
and filed, with respect to a common-law busi- 
ness trust after the trust is formed is a “public 
organic record” of the trust. Some statutes 
require a trust or other organization to file, 
after formation or organization, a record other 
than an organic record. See, e.g., N.Y. Gen 
Assn’s Law § 18 (requiring associations doing 
business within New York to file a certificate 
designating the secretary of state as an agent 
upon whom process may be served). This re- 
quirement does not render the organization a 
“registered organization” under the second sen- 
tence of the definition, and the record is not a 
“public organic record.” 

12. Deposit-Account-Related Definitions: 
“Deposit Account”; “Bank.” The revised defini- 
tion of “deposit account” incorporates the defi- 
nition of “bank,” which is new. The definition 
derives from the definitions of “bank” in sec- 
tions 4-105(1) and 4A-105(a)(2) [§§ 47-4-105(1) 
and 47-4A-105(a)(2)], which focus on whether 
the organization is “engaged in the business of 
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banking.” 

Deposit accounts evidenced by article 9 “in- 
struments” are excluded from the term “deposit 
account.” In contrast, former section 9-105 ex- 
cluded from the former definition “an account 
evidenced by a certificate of deposit.” The re- 
vised definition clarifies the proper treatment 
of nonnegotiable or uncertificated certificates of 
deposit. Under the definition, an uncertificated 
certificate of deposit would be a deposit account 
(assuming there is no writing evidencing the 
bank’s obligation to pay) whereas a nonnego- 
tiable certificate of deposit would be a deposit 
account only if it is not an “instrument” as 
defined in this section (a question that turns on 
whether the nonnegotiable certificate of deposit 
is “of a type that in ordinary course of business 
is transferred by delivery with any necessary 
indorsement or assignment.”) 

A deposit account evidenced by an instru- 
ment is subject to the rules applicable to instru- 
ments generally. As a consequence, a security 
interest in such an instrument cannot be per- 
fected by “control” (see section 9-104 [§ 47-9- 
104]), and the special priority rules applicable 
to deposit accounts (see sections 9-327 and 
9-340 [§§ 47-9-327 and 47-9-340]) do not apply. 

The term “deposit account” does not include 
“investment property,” such as securities and 
security entitlements. Thus, the term also does 
not include shares in a money-market mutual 
fund, even if the shares are redeemable by 
check. 

13. Proceeds-Related Definitions: “Cash Pro- 
ceeds”; “Noncash Proceeds”; “Proceeds.” The 
revised definition of “proceeds” expands the 
definition beyond that contained in former sec- 
tion 9-306 and resolves ambiguities in the for- 
mer section. 

a. Distributions on Account of Collateral. 
The phrase “whatever is collected on, or distrib- 
uted on account of, collateral,” in subparagraph 
(B), is broad enough to cover cash or stock 
dividends distributed on account of securities 
or other investment property that is original 
collateral. Compare former section 9-306 (“Any 
payments or distributions made with respect to 
investment property collateral are proceeds.”). 
This section rejects the holding of Hastie v. 
FDIC, 2 F.3d 1042 (10th Cir. 1993) (postpetition 
cash dividends on stock subject to a prepetition 
pledge are not “proceeds” under Bankruptcy 
Code section 552(b)), to the extent the holding 
relies on the article 9 definition of “proceeds.” 

b. Distributions on Account of Supporting 
Obligations. Under subparagraph (B), collec- 
tions on and distributions on account of collat- 
eral consisting of various credit-support ar- 
rangements (“supporting obligations,” as 
defined in section 9-102 [§ 47-9-102]) also are 
proceeds. Consequently, they are afforded 
treatment identical to proceeds collected from 
or distributed by the obligor on the underlying 
(supported) right to payment or other collat- 
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eral. Proceeds of supporting obligations also are 
proceeds of the underlying rights to payment or 
other collateral. 

c. Proceeds of Proceeds. The definition of 
“proceeds” no longer provides that proceeds of 
proceeds are themselves proceeds. That idea is 
expressed in the revised definition of “collat- 
eral” in section 9-102 [§ 47-9-102]. No change 
in meaning is intended. 

d. Proceeds Received by Person Who Did Not 
Create Security Interest. When collateral is 
sold subject to a security interest and the buyer 
then resells the collateral, a question arose 
under former article 9 concerning whether the 
“debtor” had “received” what the buyer received 
on resale and, therefore, whether those receipts 
were “proceeds” under former section 9-306(2). 
This article contains no requirement that prop- 
erty be “received” by the debtor for the property 
to qualify as proceeds. It is necessary only that 
the property be traceable, directly or indirectly, 
to the original collateral. 

e. Cash Proceeds and Noncash Proceeds. 
The definition of “cash proceeds” is substan- 
tially the same as the corresponding definition 
in former section 9-306. The phrase “and the 
like” covers property that is functionally 
equivalent to “money, checks, or deposit ac- 
counts,” such as some money market accounts 
that are securities or part of securities entitle- 
ments. Proceeds other than cash proceeds are 
noncash proceeds. 

14. Consignment-Related Definitions: “Con- 
signee”; “Consignment”; “Consignor.” The defi- 
nition of “consignment” excludes, in subpara- 
graphs (B) and (C), transactions for which filing 
would be inappropriate or of insufficient benefit 
to justify the costs. A consignment excluded 
from the application of this article by one of 
those subparagraphs may still be a true con- 
signment; however, it is governed by nonarticle 
9 law. The definition also excludes, in subpara- 
graph (D), what have been called “consign- 
ments intended for security.” These “consign- 
ments” are not bailments but secured 
transactions. Accordingly, all of article 9 applies 
to them. See sections 1-201(b)(35), 9-109(a)(1) 
[$§ 47-1-201(b)(35) and 47-9-109(a)(1)]. The 
“consignor” is the person who delivers goods to 
the “consignee” in a consignment. 

The definition of “consignment” requires that 
the goods be delivered “to a merchant for the 
purpose of sale.” If the goods are delivered for 
another purpose as well, such as milling or 
processing, the transaction is a consignment 
nonetheless because a purpose of the delivery is 
“sale.” On the other hand, if a merchant-proces- 
sor-bailee will not be selling the goods itself but 
will be delivering to buyers to which the owner- 
bailor agreed to sell the goods, the transaction 
would not be a consignment. 

15. “Accounting.” This definition describes 
the record and information that a debtor is 
entitled to request under section 9-210 
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[§ 47-9-210]. 

16. “Document.” The definition of “docu- 
ment” is unchanged in substance from the 
corresponding definitions in former section 
9-105. See section 1-201(b)(16) [§ 47-1- 
201(b)(16)] and Comment 16. 

17. “Encumbrance”; “Mortgage.” The defini- 
tions of “encumbrance” and “mortgage” are un- 
changed in substance from the corresponding 
definitions in former section 9-105. They are 
used primarily in the special real-property- 
related priority and other provisions relating to 
crops, fixtures, and accessions. 

18. “Fixtures.” This definition is unchanged 
in substance from the corresponding definition 
in former section 9-313. See section 9-334 
[§ 47-9-334] (priority of security interests in 
fixtures and crops). 

19. “Good Faith.” This article expands the 
definition of “good faith” to include “the obser- 
vance of reasonable commercial standards of 
fair dealing.” The definition in this section 
applies when the term is used in this article, 
and the same concept applies in the context of 
this article for purposes of the obligation of 
good faith imposed by section 1-203 [§ 47-1- 
203]. See subsection (c). 

20. “Lien Creditor.” This definition is un- 
changed in substance from the corresponding 
definition in former section 9-301. 

21. “New Value.” This article deletes former 
section 9-108. Its broad formulation of new 
value, which embraced the taking of after- 
acquired collateral for a pre-existing claim, was 
unnecessary, counterintuitive, and ineffective 
for its original purpose of sheltering after-ac- 
quired collateral from attack as a voidable 
preference in bankruptcy. The new definition 
derives from Bankruptcy Code section 547(a). 
The term is used with respect to temporary 
perfection of security interests in instruments, 
certificated securities, or negotiable documents 
under section 9-312(e) [§ 47-9-312(e)] and with 
respect to chattel paper priority in section 
9-330 [§ 47-9-330]. 

22. “Person Related To.” Section 9-615 [§ 47- 
9-615] provides a special method for calculating 
a deficiency or surplus when “the secured party, 
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a person related to the secured party, or a 
secondary obligor” acquires the collateral at a 
foreclosure disposition. Separate definitions of 
the term are provided with respect to an indi- 
vidual secured party and with respect to a 
secured party that is an organization. The 
definitions are patterned on the corresponding 
definition in section 1.301(32) of the Uniform 
Consumer Credit Code (1974). 

23. “Proposal.” This definition describes a 
record that is sufficient to propose to retain 
collateral in full or partial satisfaction of a 
secured obligation. See sections 9-620, 9-621, 
and 9-622 [§§ 47-9-620, 47-9-621, and 
47-9-622]. 

24. “Pursuant to Commitment.” This defini- 
tion is unchanged in substance from the corre- 
sponding definition in former section 9-105. It 
is used in connection with special priority rules 
applicable to future advances. See section 9-323 
[§ 47-9-323]. 

25. “Software.” The definition of “software” 
is used in connection with the priority rules 
applicable to purchase-money security inter- 
ests. See sections 9-103 and 9-324 [§§ 47-9-103 
and 47-9-324]. Software, like a payment intan- 
gible, is a type of general intangible for pur- 
poses of this article. See Comment 4.1., above, 
regarding the distinction between “goods” and 
“software.” 

26. Terminology: “Assignment” and “Trans- 
fer.” In numerous provisions, this article refers 
to the “assignment” or the “transfer” of prop- 
erty interests. These terms and their deriva- 
tives are not defined. This article generally 
follows common usage by using the terms “as- 
signment” and “assign” to refer to transfers of 
rights to payment, claims, and liens and other 
security interests. It generally uses the term 
“transfer” to refer to other transfers of interests 
in property. Except when used in connection 
with a letter-of-credit transaction (see section 
9-107 [§ 47-9-107], comment 4), no significance 
should be placed on the use of one term or the 
other. Depending on the context, each term 
may refer to the assignment or transfer of an 
outright ownership interest or to the assign- 
ment or transfer of a limited interest, such as a 
security interest. 


47-9-103. Purchase-money security interest; application of payments; 


burden of establishing. 


(a) Definitions. In this section: 


(1) “purchase-money collateral” means goods or software that secures a 
purchase-money obligation incurred with respect to that collateral; and 

(2) “purchase-money obligation” means an obligation of an obligor in- 
curred as all or part of the price of the collateral or for value given to enable 
the debtor to acquire rights in or the use of the collateral if the value is in fact 


so used. 


(b) Purchase-money security interest in goods. A security interest in 
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goods is a purchase-money security interest: 

(1) to the extent that the goods are purchase-money collateral with 
respect to that security interest; 

(2) if the security interest is in inventory that is or was purchase-money 
collateral, also to the extent that the security interest secures a purchase- 
money obligation incurred with respect to other inventory in which the 
secured party holds or held a purchase-money security interest; and 

(3) also to the extent that the security interest secures a purchase-money 
obligation incurred with respect to software in which the secured party holds 
or held a purchase-money security interest. 

(c) Purchase-money security interest in software. A security interest 
in software is a purchase-money security interest to the extent that the 
security interest also secures a purchase-money obligation incurred with 
respect to goods in which the secured party holds or held a purchase-money 
security interest if: 

(1) the debtor acquired its interest in the software in an integrated 
transaction in which it acquired an interest in the goods; and 

(2) the debtor acquired its interest in the software for the principal 
purpose of using the software in the goods. 

(d) Consignor’s inventory purchase-money security interest. The 
security interest of a consignor in goods that are the subject of a consignment 
is a purchase-money securty interest in inventory. 

(e) Application of payment. 

(1) Ina transaction other than a consumer-goods transaction, if the extent 
to which a security interest is a purchase-money security interest depends 
on the application of a payment to a particular obligation, the payment must 
be applied: 

(A) in accordance with any reasonable method of application to which 
the parties agree; 

(B) in the absence of the parties’ agreement to a reasonable method, in 
accordance with any intention of the obligor manifested at or before the 
time of payment; or 

(C) in the absence of an agreement to a reasonable method and a timely 
manifestation of the obligor’s intention, in the following order: 

(i) to obligations that are not secured; and 

(ii) if more than one (1) obligation is secured, to obligations secured 
by purchase-money security interests in the order in which those 
obligations were incurred. 

(2) In a consumer-goods transaction, if the extent to which a security 
interest is a purchase-money security interest depends on the application of 
a payment to a particular obligation: 

(A) the payment must be applied so that the secured party retains no 
purchase money security interest in any property as to which the secured 
party has recovered payments aggregating the amount of the sale price 
including any finance charges attributable thereto; and 

(B) for the purposes of this subsection (e) only, in the case of items 
purchased on different dates, the first item purchased shall be deemed the 
first paid for, and in the case of items purchased on the same date, the 
lowest priced item shall be deemed first paid for. 
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(f) No loss of status of purchase-money security interest in non- 
consumer-goods transaction. In a transaction other than a consumer-goods 
transaction, a purchase-money security interest does not losé its status as 
such, even if: 
(1) the purchase-money collateral also secures an obligation that is not a 
purchase-money obligation; 
(2) collateral that is not purchase-money collateral also secures the 
purchase-money obligation; or 
(3) the purchase-money obligation has been renewed, refinanced, consoli- 
dated, or restructured. 

(g) Burden of proof in non-consumer-goods transaction. In a trans- 
action other than a consumer-goods transaction, a secured party claiming a 
purchase-money security interest has the burden of establishing the extent to 
which the security interest is a purchase-money security interest. 

(h) Non-consumer-goods transactions; no inference. The limitation of 
the rules in subsections (e)(1), (f), and (g) to transactions other than consumer- 
goods transactions is intended to leave to the court the determination of the 
proper rules in consumer-goods transactions. The court may not infer from 
that limitation the nature of the proper rule in consumer-goods transactions 


and may continue to apply established approaches. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in § 47-9-705. 


Cited: 
Newton v. Oakwood Acceptance Corp. (In re 


Garrett), 276 B.R. 217, 2002 Bankr. LEXIS 328 
(Bankr. E.D. Tenn. 2002); In re Music City RV, 
LLC, 304 S.W.3d 806, 2010 Tenn. LEXIS 86 
(Tenn. Feb. 12, 2010); D.T. McCall & Sons v. 
Martelle (In re Martelle), — B.R. —, 2012 
Bankr. LEXIS 2230 (Bankr. E.D. Tenn. May 18, 
2012). 


NOTES TO DECISIONS 


Analysis 


1. Interest Held Not to Exist. 
2. Negative Equity in Vehicle Purchase. 
3. Application of Dual Status Rule. 


1. Interest Held Not to Exist. 

Where a chapter 13 debtor had executed a 
series of promissory notes in favor of a bank, 
some of which notes provided “purchase 
money” for automobiles while others served to 
consolidate prior obligations, the bank’s objec- 
tion to the debtor’s proposed bifurcation of her 
bank debt into secured and unsecured portions 
as permitted by the “hanging paragraph” in 11 
U.S.C. § 1325(a) was overruled, because the 
bank did not have a purchase money security 
interest in the case within the meaning of 
T.C.A. § 47-9-103(a) and because parties had 
not otherwise agreed on a method by which to 
allocate the debt to secured and unsecured 
portions. In re Bray, 365 B.R. 850, 2007 Bankr. 
LEXIS 1275 (Bankr. W.D. Tenn. Apr. 11, 2007). 

Creditors had not established by extrinsic 
evidence that they held a purchase money se- 
curity interest to the extent that their financing 


agreements provided financing for items such 
as GAP insurance, fees, and negative equity 
that were financed in connection with the pur- 
chase of motor vehicles by the debtors, even if 
the financing was provided through a single 
contract. In re Hayes, 376 B.R. 655, 2007 
Bankr. LEXIS 3867 (Bankr. M.D. Tenn. Nov. 1, 
2007). 


2. Negative Equity in Vehicle Purchase. 

Debt incurred in a separate optional transac- 
tion where negative equity is refinanced as part 
of a combined transaction does not result in a 
purchase-money security interest. In re Mitch- 
ell, 379 B.R. 131, 2007 Bankr. LEXIS 3809 
(Bankr. M.D. Tenn. Nov. 13, 2007). 

Where contract of sale of a vehicle to bank- 
ruptcy debtors included financing for the nega- 
tive equity of a vehicle traded in by the debtors, 
bifurcation of a claim secured by the new ve- 
hicle into secured and unsecured claims was 
not precluded by the exception to bifurcation 
under 11 U.S.C. § 1325(a), since the claim was 
not secured by a purchase-money security in- 
terest as defined in T.C.A. § 47-9-103; the price 
of the vehicle did not include the amount fi- 
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nanced to pay off the negative equity, and the 
negative equity financing was not value given 
to enable the debtors to acquire rights in or use 
of the vehicle. In re Mitchell, 379 B.R. 131, 2007 
Bankr. LEXIS 3809 (Bankr. M.D. Tenn. Nov. 13, 
2007). 

Creditor was found to have a purchase money 
security interest in the debtors’ vehicle so that 
the secured claim needed to be treated under 
the hanging paragraph of 11 U.S.C. § 1325(a), 
and bifurcation under 11 U.S.C. § 506 was 
prohibited; the negative equity that resulted 
from the debtor’s trade-in of another vehicle 
was not financed but in fact was paid by the 
cash down payment given by the debtor and the 
rebate offered by the seller. In re Gray, 382 B.R. 
438, 2008 Bankr. LEXIS 416 (Bankr. E.D. Tenn. 
Feb. 15, 2008). 


3. Application of Dual Status Rule. 

T.C.A. § 47-9-103 can be interpreted, in a 
similar manner to the interpretation of former 
T.C.A. § 47-9-107, so that a dual status rule 
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can be applied to determine the extent that a 
purchase money security interest exists in a 
financing agreement that provides for financing 
of both collateral and non-collateral items. In re 
Hayes, 376 B.R. 655, 2007 Bankr. LEXIS 3867 
(Bankr. M.D. Tenn. Nov. 1, 2007). 

Creditor was entitled to maintain a secured 
claim in those portions of a vehicle that were 
financed pursuant to 11 U.S.C. § 1325(a), even 
if the amounts exceeded the value of the ve- 
hicle, because the hanging paragraph of 11 
U.S.C. § 1825(a) provided for such treatment, 
and the amount financed was considered a 
purchase money security interest under T.C.A. 
§ 47-9-103, however, the proportion of the loan 
used to finance the gap insurance needed to be 
treated as an unsecured claim. There was no 
negative equity when the debtor used a cash 
rebate to finance the car and the rebate ex- 
ceeded the negative equity amount. In re Har- 
grove, 400 B.R. 616, 2008 Bankr. LEXIS 4023 
(Bankr. M.D. Tenn. Dec. 9, 2008). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Interest Held to Exist. 

Partial Purchase Money Interest. 
Non-Purchase Money Interests. 

. Rights of Debtor in Collateral. 
After-acquired Property. 

. Applicability of Judicial Decisions. 

. Estate by the Entireties in a Bank Account. 


NOTRWNeE 


1. Interest Held to Exist. 

If after consolidation of a purchase money 
loan with a later loan, there were no payments 
made and the court could easily determine the 
amount of the purchase money debt, the credi- 
tor had a secured claim for the value of the 
purchase money collateral. In re Slay, 8 B.R. 
355, 1980 Bankr. LEXIS 3856 (Bankr. E.D. 
Tenn. 1980). 

Under subsection (c), the merging of separate 
purchase contracts does not destroy the credi- 
tor’s purchase money security interest in all 
but the last item purchased, but instead en- 
titles the creditor to a security interest in items 
for which the debtor has not paid on a first-in/ 
first-out basis. In re Nolen, 53 B.R. 235, 1985 
Bankr. LEXIS 5549 (Bankr. M.D. Tenn. 1985). 

Where wife wanted a horse trailer, husband 
agreed to purchase her the trailer as a gift, 
husband subsequently obtained a bank loan for 
this purpose, and wife used the loan proceeds to 
purchase a trailer which she titled in her own 
name, the wife acted as husband’s agent and 
husband acquired an interest in the trailer 
sufficient to support bank’s purchase money 
security interest in the property before wife had 
the certificate of origin placed in her name; and 


wife took the trailer subject to the bank’s secu- 
rity interest. Mays v. Brighton Bank, 832 
S.W.2d 347, 1992 Tenn. App. LEXIS 162 (Tenn. 
Ct. App. 1992). 


2. Partial Purchase Money Interest. 

There is nothing in this section that says that 
a lender who makes a partly purchase money 
loan cannot have a partly purchase money 
security interest. In re Coomer, 8 B.R. 351, 
1980 Bankr. LEXIS 3889 (Bankr. E.D. Tenn. 
1980). 


3. Non-Purchase Money Interests. 

The consolidation of several existing obliga- 
tions secured by purchase money security in- 
terests into a single obligation secured by all 
the collateral transforms the purchase-money 
security interests into nonpurchase money se- 
curity interests. In re Krulik, 6 B.R. 443, 1980 
Bankr. LEXIS 4654 (Bankr. M.D. Tenn. 1980). 

Where new furniture secures a debt for more 
than its purchase money and there is no 
method for determining the extent to which the 
new furniture secures only its purchase money, 
the security interest is nonpurchase money. In 
re Coomer, 8 B.R. 351, 1980 Bankr. LEXIS 3889 
(Bankr. E.D. Tenn. 1980). 

Lenders who consolidate prior or subsequent 
purchase money loans secured by household 
goods with other nonpurchase money loans lose 
their purchase money status. In re Kelley, 17 
B.R. 770, 1982 Bankr. LEXIS 4781 (Bankr. E.D. 
Tenn. 1982). 

Under this section, a creditor's purchase 
money security interest is not destroyed when 
the collateral also secures nonpurchase money 
security interests. In re Nolen, 53 B.R. 235, 
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1985 Bankr. LEXIS 5549 (Bankr. M.D. Tenn. 
1985). 


4. Rights of Debtor in Collateral. 

With a purchase money security interest, 
there is no period of time during which the 
debtor owns the collateral outright. Commerce 
Union Bank v. Possum Holler, Inc., 620 S.W.2d 
487, 1981 Tenn. LEXIS 476 (Tenn. 1981). 


5. After-acquired Property. 

Acreditor of a nonbankrupt debtor who seeks 
a security interest in the proceeds of a loan 
through an after acquired property clause in 
the original financing statement may reach the 
proceeds where they are only claiming a pur- 
chase money security interest to the extent of 
the present consideration they advanced for the 
purchase of the farm machinery, not for any 
prior loans they made. If they had, different 
results might have been reached. John Deere 
Co. v. Production Credit Asso., 686 S.W.2d 904, 
1984 Tenn. App. LEXIS 3141 (Tenn. Ct. App. 
1984). 

In all cases where a financing statement was 
filed and the lender had an after-acquired prop- 
erty clause in the financing statement, a pur- 
chase money security interest would not always 
be retained in whatever the borrower pur- 
chases. A security interest would be, but the 
type would depend upon the circumstances. 
Where the funds were delivered by the lender 
for the specific purpose of purchasing specific 
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equipment that was specifically covered by the 
prior financing statement of the parties, that 
security interest would be a purchase money 
security interest when the funds were so used. 
John Deere Co. v. Production Credit Asso., 686 
S.W.2d 904, 1984 Tenn. App. LEXIS 3141 
(Tenn. Ct. App. 1984). 


6. Applicability of Judicial Decisions. 

Cases involving consumer goods and bank- 
rupt debtors were inapplicable where a non- 
bankrupt debtor and farm equipment were in- 
volved. John Deere Co. v. Production Credit 
Asso., 686 S.W.2d 904, 1984 Tenn. App. LEXIS 
3141 (Tenn. Ct. App. 1984). 


7. Estate by the Entireties in a Bank Ac- 
count. 

An estate by the entireties in a bank account 
differs in one significant aspect from such an 
estate in real property in that the estate exists 
in the account only until one of the tenants 
withdraws such funds or dies leaving a balance 
in the account. Funds withdrawn or otherwise 
diverted from the account by one of the tenants 
and reduced to that tenant’s separate posses- 
sion cease to be a part of the estate by the 
entireties. This does not mean that in a proper 
case under timely allegations of fraud or other 
such remedy, that one of the cotenants could 
not sustain an action to recover all or part of 
the funds diverted or withdrawn by the other. 
Mays v. Brighton Bank, 832 S.W.2d 347, 1992 
Tenn. App. LEXIS 162 (Tenn. Ct. App. 1992). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-107. 

2. Scope of This Section. Under section 
9-309(1) [§ 47-9-309(1)], a purchase-money se- 
curity interest in consumer goods is perfected 
when it attaches. Sections 9-317 and 9-324 
[§§ 47-9-317 and 47-9-324] provide special pri- 
ority rules for purchase-money security inter- 
ests in a variety of contexts. This section ex- 
plains when a security interest enjoys 
purchase-money status. 

3. “Purchase-Money Collateral”; “Purchase- 
Money Obligation”; “Purchase-Money Security 
Interest.” Subsection (a) defines “purchase- 
money collateral” and “purchase-money obliga- 
tion.” These terms are essential to the descrip- 
tion of what constitutes a purchase-money 
security interest under subsection (b). As used 
in subsection (a)(2), the definition of “purchase- 
money obligation,” the “price” of collateral or 
the “value given to enable” includes obligations 
for expenses incurred in connection with ac- 
quiring rights in the collateral, sales taxes, 
duties, finance charges, interest, freight 
charges, costs of storage in transit, demurrage, 
administrative charges, expenses of collection 
and enforcement, attorney’s fees, and other 
similar obligations. 

The concept of “purchase-money security in- 


terest” requires a close nexus between the ac- 
quisition of collateral and the secured obliga- 
tion. Thus, a security interest does not qualify 
as a purchase-money security interest if a 
debtor acquires property on unsecured credit 
and subsequently creates the security interest 
to secure the purchase price. 

4. Cross-Collateralization of Purchase- 
Money Security Interests in Inventory. Subsec- 
tion (b)(2) deals with the problem of cross- 
collateralized purchase-money security 
interests in inventory. Consider a _ simple 
example: 

Example: Seller (S) sells an item of inventory 
(Item-1) to Debtor (D), retaining a security 
interest in Item-1 to secure Item-1’s price and 
all other obligations, existing and future, of D 
to S. S then sells another item of inventory to D 
(Item-2), again retaining a security interest in 
Item-2 to secure Item-2’s price as well as all 
other obligations of D to S. D then pays to S 
Item-1’s price. D then sells Item-2 to a buyer in 
ordinary course of business, who takes Item-2 
free of S’s security interest. 

Under subsection (b)(2), S’s security interest 
in Item-1 securing Item-2’s unpaid price would 
be a purchase-money security interest. This is 
so because S has a purchase-money security 
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interest in Item-1, Item-1 secures the price of (a 
“purchase-money obligation incurred with re- 
spect to”) Item-2 (“other inventory”), and 
Item-2 itself was subject to a purchase-money 
security interest. Note that, to the extent 
Item-1 secures the price of Item-2, S’s security 
interest in Item-1 would not be a purchase- 
money security interest under subsection 
(b)(1). The security interest in Item-1 is a 
purchase-money security interest under sub- 
section (b)(1) only to the extent that Item-1 is 
“purchase-money collateral,” i.e., only to the 
extent that Item-1 “secures a purchase-money 
obligation incurred with respect to that collat- 
eral” (i.e., Item-1). See subsection (a)(1). 

5. Purchase-Money Security Interests in 
Goods and Software. Subsections (b) and (c) 
limit purchase-money security interests to se- 
curity interests in goods, including fixtures, 
and software. Otherwise, no change in meaning 
from former section 9-107 is intended. The 
second sentence of former section 9-115(5)(f) 
made the purchase-money priority rule (former 
section 9-312(4)) inapplicable to investment 
property. This section’s limitation makes that 
provision unnecessary. 

Subsection (c) describes the limited circum- 
stances under which a security interest in 
goods may be accompanied by a purchase- 
money security interest in software. The soft- 
ware must be acquired by the debtor in a 
transaction integrated with the transaction in 
which the debtor acquired the goods, and the 
debtor must acquire the software for the prin- 
cipal purpose of using the software in the goods. 
“Software” is defined in section 9-102 
[§ 47-9-102]. 

6. Consignments. Under former section 
9-114, the priority of the consignor’s interest is 
similar to that of a purchase-money security 
interest. Subsection (d) achieves this result 
more directly, by defining the interest of a 
“consignor,” defined in section 9-102 [§ 47-9- 
102], to be a purchase-money security interest 
in inventory for purposes of this article. This 
drafting convention obviates any need to set 
forth special priority rules applicable to the 
interest of a consignor. Rather, the priority of 
the consignor’s interest as against the rights of 
lien creditors of the consignee, competing se- 
cured parties, and purchasers of the goods from 
the consignee can be determined by reference to 
the priority rules generally applicable to inven- 
tory, such as sections 9-317, 9-320, 9-322, and 
9-324 [§§ 47-9-317, 47-9-320, 47-9-322, and 47- 
9-324]. For other purposes, including the rights 
and duties of the consignor and consignee as 
between themselves, the consignor would re- 
main the owner of goods. 

7. Provisions Applicable Only to Non-Con- 
sumer-Goods Transactions. 

a. “Dual-Status” Rule. For transactions 
other than consumer-goods transactions, this 
article approves what some cases have called 
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the “dual-status” rule, under which a security 
interest may be a purchase-money security 
interest to some extent and a nonpurchase- 
money security interest to some extent. (Con- 
cerning consumer-goods transactions, see sub- 
section (h) and comment 8.) Some courts have 
found this rule to be explicit or implicit in the 
words “to the extent,” found in former section 
9-107 and continued in subsections (b)(1) and 
(b)(2). The rule is made explicit in subsection 
(e). For nonconsumer-goods transactions, this 
article rejects the “transformation” rule ad- 
opted by some cases, under which any cross- 
collateralization, refinancing, or the like de- 
stroys the purchase-money status entirely. 

Consider, for example, what happens when a 
$10,000 loan secured by a purchase-money se- 
curity interest is refinanced by the original 
lender, and, as part of the transaction, the 
debtor borrows an additional $2,000 secured by 
the collateral. Subsection (f) resolves any doubt 
that the security interest remains a purchase- 
money security interest. Under subsection (b), 
however, it enjoys purchase-money status only 
to the extent of $10,000. 

b. Allocation of Payments. Continuing with 
the example, if the debtor makes a $1,000 
payment on the $12,000 obligation, then one 
must determine the extent to which the secu- 
rity interest remains a purchase-money secu- 
rity interest $9,000 or $10,000. Subsection 
(e)(1) expresses the overriding principle, appli- 
cable in cases other than consumer-goods 
transactions, for determining the extent to 
which a security interest is a purchase-money 
security interest under these circumstances: 
Freedom of contract, as limited by principle of 
reasonableness. An unconscionable method of 
application, for example, is not a reasonable 
one and so would not be given effect under 
subsection (e)(1). In the absence of agreement, 
subsection (e)(2) permits the obligor to deter- 
mine how payments should be allocated. If the 
obligor fails to manifest its intention, obliga- 
tions that are not secured will be paid first. (As 
used in this article, the concept of “obligations 
that are not secured” means obligations for 
which the debtor has not created a security 
interest. This concept is different from and 
should not be confused with the concept of an 
“unsecured claim” as it appears in Bankruptcy 
Code section 506(a).) The obligor may prefer 
this approach, because unsecured debt is likely 
to carry a higher interest rate than secured 
debt. A creditor who would prefer to be secured 
rather than unsecured also would prefer this 
approach. 

After the unsecured debt is paid, payments 
are to be applied first toward the obligations 
secured by purchase-money security interests. 
In the event that there is more than one such 
obligation, payments first received are to be 
applied to obligations first incurred. See sub- 
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section (e)(3). Once these obligations are paid, 
there are no purchase-money security interests 
and no additional allocation rules are needed. 

Subsection (f) buttresses the dual-status rule 
by making it clear that (in a transaction other 
than a consumer-goods transaction) cross-col- 
lateralization and renewals, refinancings, and 
restructurings do not cause a purchase-money 
security interest to lose its status as such. The 
statutory terms “renewed,” “refinanced,” and 
“restructured” are not defined. Whether the 
terms encompass a particular transaction de- 
pends upon whether, under the particular facts, 
the purchase-money character of the security 
interest fairly can be said to survive. Each term 
contemplates that an identifiable portion of the 
purchase-money obligation could be traced to 
the new obligation resulting from a renewal, 
refinancing, or restructuring. 

c. Burden of Proof. As is the case when the 
extent of a security interest is in issue, under 
subsection (g) the secured party claiming a 
purchase-money security interest in a transac- 
tion other than a consumer-goods transaction 
has the burden of establishing whether the 
security interest retains its purchase-money 
status. This is so whether the determination is 
to be made following a renewal, refinancing, or 
restructuring or otherwise. 

8. Consumer-Goods Transactions; Charac- 
terization Under Other Law. Under subsection 
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(h), the limitation of subsections (e), (f), and (g) 
to transactions other than consumer-goods 
transactions leaves to the court the determina- 
tion of the proper rules in consumer-goods 
transactions. Subsection (h) also instructs the 
court not to draw any inference from this limi- 
tation as to the proper rules for consumer-goods 
transactions and leaves the court free to con- 
tinue to apply established approaches to those 
transactions. 

This section addresses only whether a secu- 
rity interest is a “purchase-money security in- 
terest” under this article, primarily for pur- 
poses of perfection and priority. See, e.g., 
sections 9-317 and 9-324 [§ 47-9-317 and 47-9- 
324]. In particular, its adoption of the dual- 
status rule, allocation of payments rules, and 
burden of proof standards for non-consumer- 
goods transactions is not intended to affect or 
influence characterizations under other stat- 
utes. Whether a security interest is a “pur- 
chase-money security interest” under other law 
is determined by that law. For example, deci- 
sions under Bankruptcy Code section 522(f) 
have applied both the dual-status and the 
transformation rules. The Bankruptcy Code 
does not expressly adopt the state law defini- 
tion of “purchase-money security interest.” 
Where federal law does not defer to this article, 
this article does not, and could not, determine a 
question of federal law. 


47-9-104. Control of deposit account. 


(a) Requirements for control. A secured party has control of a deposit 


account if: 


(1) the secured party is the bank with which the deposit account is 


maintained; 


(2) the debtor, secured party, and bank have agreed in an authenticated 
record that the bank will comply with instructions originated by the secured 
party directing disposition of the funds in the deposit account without 


further consent by the debtor; or 


(3) the secured party becomes the bank’s customer with respect to the 


deposit account. 


(b) Debtor’s right to direct disposition. A secured party that has 
satisfied subsection (a) has control, even if the debtor retains the right to direct 
the disposition of funds from the deposit account. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-203, 


47-9-207 47-9-208, 47-9-314, 47-9-327, 47-9- 
340, 47-9-342, 47-9-601, 47-9-607. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New; derived from section 8-106. 
2. Why “Control” Matters. This section ex- 
plains the concept of “control” of a deposit 


account. “Control” under this section may serve 
two functions. First, “control ... pursuant to the 
debtor’s agreement” may substitute for an au- 
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thenticated security agreement as an element 
of attachment. See section 9-203(b)(3)(D) [§ 47- 
9-203(b)(3)(D)]. Second, when a deposit account 
is taken as original collateral, the only method 
of perfection is obtaining control under this 
section. See section 9-312(b)(1) 
[§ 47-9-312(b)(1)]. 

3. Requirements for “Control.” This section 
derives from section 8-106 [§ 47-8-106] of re- 
vised article 8, which defines “control” of secu- 
rities and certain other investment property. 
Under subsection (a)(1), the bank with which 
the deposit account is maintained has control. 
The effect of this provision is to afford the bank 
automatic perfection. No other form of public 
notice is necessary; all actual and potential 
creditors of the debtor are always on notice that 
the bank with which the debtor’s deposit ac- 
count is maintained may assert a claim against 
the deposit account. 

Example: D maintains a deposit account with 
Bank A. To secure a loan from Banks X, Y, and 
Z, D creates a security interest in the deposit 
account in favor of Bank A, as agent for Banks 
X, Y, and Z. Because Bank Ais a “secured party” 
as defined in Section 9-102 [§ 47-9-102], the 
security interest is perfected by control under 
subsection (a)(1). 

Under subsection (a)(2), a secured party may 
obtain control by obtaining the bank’s authen- 
ticated agreement that it will comply with the 
secured party’s instructions without further 
consent by the debtor. The analogous provision 
in section 8-106 [§ 47-8-106] does not require 
that the agreement be authenticated. An agree- 
ment to comply with the secured party’s in- 
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structions suffices for “control” of a deposit 
account under this section even if the bank’s 
agreement is subject to specified conditions, 
e.g., that the secured party’s instructions are 
accompanied by a certification that the debtor 
is in default. (Of course, if the condition is the 
debtor’s further consent, the statute explicitly 
provides that the agreement would not confer 
control.) See revised section 8-106 [§ 47-8-106], 
comment 7. 

Under subsection (a)(3), a secured party may 
obtain control by becoming the bank’s “cus- 
tomer,” as defined in section 4-104 [§ 47-4-104]. 
As the customer, the secured party would enjoy 
the right (but not necessarily the exclusive 
right) to withdraw funds from, or close, the 
deposit account. See sections 4-401(a) and 
4-403(a) [§§ 47-4-401(a) and 47-4-403(a)]. 

As is the case with possession under Section 
9-313 [§ 47-9-313], in determining whether a 
particular person has control under subsection 
(a), the principles of agency apply. See Section 
1-103 [§ 47-1-103] and Restatement (3d), 
Agency § 8.12, Comment b. 

Although the arrangements giving rise to 
control may themselves prevent, or may enable 
the secured party at its discretion to prevent, 
the debtor from reaching the funds on deposit, 
subsection (b) makes clear that the debtor’s 
ability to reach the funds is not inconsistent 
with “control.” 

Perfection by control is not available for bank 
accounts evidenced by an instrument (e.g., cer- 
tain certificates of deposit), which by definition 
are “instruments” and not “deposit accounts.” 
See section 9-102 [§ 47-9-102] (defining “de- 
posit account” and “instrument”). 


47-9-105. Control of electronic chattel paper. 


(a) General rule: control of electronic chattel paper. A secured party 
has control of electronic chattel paper if a system employed for evidencing the 
transfer of interests in the chattel paper reliably establishes the secured party 
as the person to which the chattel paper was assigned. 

(b) Specific facts giving control. A system satisfies subsection (a) if the 
record or records comprising the chattel paper are created, stored, and 


assigned in such a manner that: 


(1) A single authoritative copy of the record or records exists which is 
unique, identifiable and, except as otherwise provided in subdivisions (b)(4), 


(5), and (6), unalterable; 


(2) The authoritative copy identifies the secured party as the assignee of 


the record or records; 


(3) The authoritative copy is communicated to and maintained by the 
secured party or its designated custodian; 

(4) Copies or amendments that add or change an identified assignee of the 
authoritative copy can be made only with the consent of the secured party; 

(5) Each copy of the authoritative copy and any copy of a copy is readily 
identifiable as a copy that is not the authoritative copy; and 
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(6) Any amendment of the authoritative copy is readily identifiable as 


authorized or unauthorized. 


History. 
Acts 2000, ch. 846, § 1; 2012, ch. 708, § 4. 


Amendments. 

The 2012 amendment, effective July 1, 2013, 
added (a) and redesignated the former intro- 
ductory paragraph as (b) and subdivisions (1)- 
(6) as (b)(1)-(6), respectively; and, in present 
(b), added the subsection heading, substituted 
“A system satisfies subsection (a)” for “A se- 
cured party has control of electronic chattel 
paper” in the introductory paragraph, substi- 
tuted “Copies or amendments” for “copies or 
revisions” at the beginning of (4) and substi- 
tuted “consent” for “participation” near the end, 


aA 


and, in (6), substituted “Any amendment” for 
“any revision” and substituted “authorized or 
unauthorized” for “an authorized or unauthor- 
ized revision” at the end. 


Effective Dates. 

Acts 2012, ch. 708, § 22. July 1, 2013; pro- 
vided, that, for the purpose of the secretary of 
state taking necessary actions for the imple- 
mentation of the act, the act shall take effect 
April 11, 2012. 


Section to Section References. 

This section is referred to in §§ 47-9-203, 
47-9-207, 47-9-208, 47-9-314, 47-9-330, 47-9- 
601. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. “Control” of Electronic Chattel Paper. This 
article covers security interests in “electronic 
chattel paper,” a new term defined in section 
9-102 [§ 47-9-102]. This section governs how 
“control” of electronic chattel paper may be 
obtained. Subsection (a), which derives from 
Section 16 of the Uniform Electronic Transac- 
tions Act, sets forth the general test for control. 
Subsection (b) sets forth a safe harbor test that, 
if satisfied, establishes control under the gen- 
eral test in subsection (a). 

A secured party’s control of electronic chattel 
paper (i) may substitute for an authenticated 
security agreement for purposes of attachment 
under section 9-203 [§ 47-9-203], (i) is a 
method of perfection under section 9-314 [§ 47- 
9-314], and (iii) is a condition for obtaining 
special, nontemporal priority under section 
9-330 [§ 47-9-330]. Because electronic chattel 
paper cannot be transferred, assigned, or pos- 
sessed in the same manner as tangible chattel 
paper, a special definition of control is neces- 
sary. In descriptive terms, this section provides 
that control of electronic chattel paper is the 
functional equivalent of possession of “tangible 
chattel paper” (a term also defined in section 
9-102 [§ 47-9-102]). 

3. Development of Control Systems. This Ar- 
ticle leaves to the marketplace the development 
of systems and procedures, through a combina- 
tion of suitable technologies and business prac- 
tices, for dealing with control of electronic chat- 
tel paper in a commercial context. Systems that 
evolve for control of electronic chattel paper 
may or may not involve a third party custodian 
of the relevant records. As under UETA, a 
system must be shown to reliably establish that 
the secured party is the assignee of the chattel 
paper. Reliability is a high standard and en- 
compasses the general principles of unique- 


ness, identifiability, and unalterability found in 
subsection (b) without setting forth specific 
guidelines as to how these principles must be 
achieved. However, the standards applied to 
determine whether a party is in control of 
electronic chattel paper should not be more 
stringent than the standards now applied to 
determine whether a party is in possession of 
tangible chattel paper. For example, just as a 
secured party does not lose possession of tan- 
gible chattel paper merely by virtue of the 
possibility that a person acting on its behalf 
could wrongfully redeliver the chattel paper to 
the debtor, so control of electronic chattel paper 
would not be defeated by the possibility that 
the secured party’s interest could be subverted 
by the wrongful conduct of a person (such as a 
custodian) acting on its behalf. 

This section and the concept of control of 
electronic chattel paper are not based on the 
same concepts as are control of deposit ac- 
counts (Section 9-104 [§ 47-9-104]), security 
entitlements, a type of investment property 
(Section 9-106 [§ 47-9-106]), and _ letter-of- 
credit rights (Section 9-107 [§ 47-9-107]). The 
rules for control of those types of collateral are 
based on existing market practices and legal 
and regulatory regimes for institutions such as 
banks and securities intermediaries. Analogous 
practices for electronic chattel paper are devel- 
oping nonetheless. The flexible approach ad- 
opted by this section, moreover, should not 
impede the development of these practices and, 
eventually, legal and regulatory regimes, which 
may become analogous to those for, e.g., invest- 
ment property. 

4. “Authoritative Copy” of Electronic Chattel 
Paper. One requirement for establishing con- 
trol under subsection (b) is that a particular 
copy be an “authoritative copy.” Although other 
copies may exist, they must be distinguished 
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from the authoritative copy. This may be 
achieved, for example, through the methods of 
authentication that are used or by business 
practices involving the marking of any addi- 
tional copies. When tangible chattel paper is 
converted to electronic chattel paper, in order to 
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establish that a copy of the electronic chattel 
paper is the authoritative copy it may be nec- 
essary to show that the tangible chattel paper 
no longer exists or has been permanently 
marked to indicate that it is not the authorita- 
tive copy. 


47-9-106. Control of investment property. 


(a) Control under 47-8-106. A person has control of a certificated security, 
uncertificated security, or security entitlement as provided in § 47-8-106. 
(b) Control of commodity contract. A secured party has control of a 


commodity contract if: 


(1) the secured party is the commodity intermediary with which the 


commodity contract is carried; or 


(2) the commodity customer, secured party, and commodity intermediary 
have agreed that the commodity intermediary will apply any value distrib- 
uted on account of the commodity contract as directed by the secured party 
without further consent by the commodity customer. 

(c) Effect of control of securities account or commodity account. A 
secured party having control of all security entitlements or commodity con- 
tracts carried in a securities account or commodity account has control over the 
securities account or commodity account. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-203, 


47-9-207, 47-9-208, 47-9-314, 47-9-328, 47-9- 
601. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-115(e). 

2. “Control” Under Article 8. For an explana- 
tion of “control” of securities and certain other 
investment property, see section 8-106 [§ 47-8- 
106], comments 4 and 7. 

3. “Control” of Commodity Contracts. This 
section, as did former section 9-115(1)(e), con- 
tains provisions relating to control of commod- 
ity contracts which are analogous to those in 
section 8-106 [§ 47-8-106] for other types of 
investment property. 

4. Securities Accounts and Commodity Ac- 
counts. For drafting convenience, control with 
respect to a securities account or commodity 
account is defined in terms of obtaining control 


over the security entitlements or commodity 
contracts. Of course, an agreement that pro- 
vides that (without further consent of the 
debtor) the securities intermediary or commod- 
ity intermediary will honor instructions from 
the secured party concerning a securities ac- 
count or commodity account described as such 
is sufficient. Such an agreement necessarily 
implies that the intermediary will honor in- 
structions concerning all security entitlements 
or commodity contracts carried in the account 
and thus affords the secured party control of all 
the security entitlements or commodity con- 
tracts. 


47-9-107. Control of letter-of-credit right. 


A secured party has control of a letter-of-credit right to the extent of any 
right to payment or performance by the issuer or any nominated person if the 
issuer or nominated person has consented to an assignment of proceeds of the 
letter of credit under § 47-5-114(c) or otherwise applicable law or practice. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-203, 


47-9-108 


47-9-207, 47-9-208, 47-9-314, 47-9-329, 47-9- 
601. 
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COMMENTS TO OFFICIAL TEXT ' 


1. Source. New. 

2. “Control” of Letter-of-Credit Right. 
Whether a secured party has control of a letter- 
of-credit right may determine the secured par- 
ty’s priority as against competing secured par- 
ties. See section 9-329 [§ 47-9-329]. This 
section provides that a secured party acquires 
control of a letter-of-credit right by receiving an 
assignment if the secured party obtains the 
consent of the issuer or any nominated person, 
such as a confirmer or negotiating bank, under 
section 5-114 [§ 47-5-114] or other applicable 
law or practice. Because both issuers and nomi- 
nated persons may give or be obligated to give 
value under a letter of credit, this section 
contemplates that a secured party obtains con- 
trol of a letter-of-credit right with respect to the 
issuer or a particular nominated person only to 
the extent that the issuer or that nominated 
person consents to the assignment. For ex- 
ample, if a secured party obtains control to the 
extent of an issuer’s obligation but fails to 
obtain the consent of a nominated person, the 
secured party does not have control to the 
extent that the nominated person gives value. 
In many cases the person or persons who will 
give value under a letter of credit will be clear 
from its terms. In other cases, prudence may 
suggest obtaining consent from more than one 
person. The details of the consenting issuer’s or 
nominated person’s duties to pay or otherwise 
render performance to the secured party are 
left to the agreement of the parties. 

3. “Proceeds of a Letter of Credit.” Section 
5-114 [§ 47-5-114] follows traditional banking 
terminology by referring to a letter of credit 
beneficiary’s assignment of its right to receive 
payment thereunder as an assignment of the 
“proceeds of a letter of credit.” However, as the 
seller of goods can assign its right to receive 
payment (an “account”) before it has been 
earned by delivering the goods to the buyer, so 
the beneficiary of a letter of credit can assign its 
contingent right to payment before the letter of 
credit has been honored. See section 5-114(b) 
[§ 47-5-114(b)]. If the assignment creates a 
security interest, the security interest can be 
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perfected at the time it is created. An assign- 
ment of, including the creation of a security 
interest in, a letter-of-credit right is an assign- 
ment of a present interest. 

4. “Transfer” vs. “Assignment.” Letter-of- 
credit law and practice distinguish the “trans- 
fer” of a letter of credit from an “assignment.” 
Under a transfer, the transferee itself becomes 
the beneficiary and acquires the right to draw. 
Whether a new, substitute credit is issued or 
the issuer advises the transferee of its status as 
such, the transfer constitutes a novation under 
which the transferee is the new, substituted 
beneficiary (but only to the extent of the trans- 
fer, in the case of a partial transfer). 

Section 5-114(e) [§ 47-5-114(e)] provides that 
the rights of a transferee beneficiary or nomi- 
nated person are independent of the beneficia- 
rys assignment of the proceeds of a letter of 
credit and are superior to the assignee’s right to 
the proceeds. For this reason, transfer does not 
appear in this article as a means of control or 
perfection. Section 9-109(c)(4) [§ 47-9- 
109(c)(4)] recognizes the independent and supe- 
rior rights of a transferee beneficiary under 
section 5-114(e) [§ 47-5-114(e)]; this article 
does not apply to the rights of a transferee 
beneficiary or nominated person to the extent 
that those rights are independent and superior 
under section 5-114 [§ 47-5-114]. 

5. Supporting Obligation: Automatic Attach- 
ment and Perfection. A letter-of-credit right is a 
type of “supporting obligation,” as defined in 
section 9-102 [§ 47-9-102]. Under sections 
9-203 and 9-308 [§§ 47-9-203 and 47-9-308], a 
security interest in a letter-of-credit right auto- 
matically attaches and is automatically per- 
fected if the security interest in the supported 
obligation is a perfected security interest. How- 
ever, unless the secured party has control of the 
letter-of-credit right or itself becomes a trans- 
feree beneficiary, it cannot obtain any rights 
against the issuer or a nominated person under 
article 5. Consequently, as a practical matter, 
the secured party’s rights would be limited to 
its ability to locate and identify proceeds dis- 
tributed by the issuer or nominated person 
under the letter of credit. 


(a) Sufficiency of description. Except as otherwise provided in subsec- 
tions (c), (d), (e) and (f), a description of personal or real property is sufficient, 
whether or not it is specific, if it reasonably identifies what is described. 

(b) Examples of reasonable identification. Except as otherwise provided 
in subsection (d), a description of collateral reasonably identifies the collateral 


if it identifies the collateral by: 
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(1) specific listing; 

(2) category; 

(3) except as otherwise provided in subsection (e), a type of collateral 
defined in the Uniform Commercial Code; 

(4) quantity; 

(5) computational or allocational formula or procedure; or 

(6) except as otherwise provided in subsection (c), any other method, if the 
identity of the collateral is objectively determinable. 

(c) Supergeneric description not sufficient. A description of collateral 
as “all the debtor’s assets” or “all the debtor’s personal property” or using words 
of similar import does not reasonably identify the collateral. 

(d) Investment property. Except as otherwise provided in subsection (e), a 
description of a security entitlement, securities account, or commodity account 
is sufficient if it describes: 

(1) the collateral by those terms or as investment property; or 
(2) the underlying financial asset or commodity contract. 

(e) When description by type insufficient. A description only by type of 
collateral defined in the Uniform Commercial Code is an insufficient descrip- 
tion of: 

(1) a commercial tort claim; or 
(2) in a consumer transaction, consumer goods, a security entitlement, a 
securities account, or a commodity account. 

(f) Crops. A description of crops growing or to be grown at a specific location 
is sufficient if the description of the location references the United States 
Department of Agriculture, Farm Services Agency, Farm Serial Number (FSA 
Farm Serial Number) of the tract or parcel of real property where such crops 
are growing or are to be grown. A description of crops growing or to be grown 
without reference to an FSA Farm Serial Number shall serve as a description 


of all the debtor’s crops growing or to be grown at all locations. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in § 47-9-504. 


NOTES TO DECISIONS 


Analysis 


1. Sufficiency of Description In General. 
2. Chattel Mortgages. 
3. Pledges. 


1. Sufficiency of Description In General. 

Description of collateral is sufficient if it 
reasonably identifies what is described; the test 
is whether the description does the job assigned 
to it, that is, to make possible the identification 
of the collateral described. The section does not 
require that the collateral be exact and detailed 
(the so-called serial number test). Regions 
Bank v. Bric Constructors, LLC, 380 S.W.3d 
740, 2011 Tenn. App. LEXIS 668 (Tenn. Ct. App. 
Dec. 18, 2011), rehearing denied, — S.W.3d —, 
2012 Tenn. App. LEXIS 211 (Tenn. Ct. App. 
Mar. 30, 2012). 


2. Chattel Mortgages. 

Creditor that had foreclosed its mortgage lien 
on real property formerly owned by debtor was 
entitled to pursue any deficiency in law suit 
proceeds for damage to the real property as 
collateral under T.C.A. § 47-9-108(e)(1), but 
did not extend to lost income, as determined 
pursuant to Fed. R. Bankr. P. 7001(2). In re 
Ferry Rd. Props., — B.R. —, 2012 Bankr. 
LEXIS 4129 (Bankr. E.D. Tenn. Sept. 7, 2012). 


3. Pledges. 

Where debtor pledged his interests in various 
entities to a law firm to secure existing legal 
fees incurred by debtor and his companies, the 
firm, pursuant to T.C.A. § 47-9-108(a), ad- 
equately described the collateral because there 
were no other entities owned by debtor which 
could be confused with the names on the 
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pledged interests list. In re McKenzie, — B.R. 
—, 2011 Bankr. LEXIS 2088 (Bankr. E.D. Tenn. 
May 27, 2011), affd, — F. Supp. 2d —, 2012 
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U.S. Dist. LEXIS 143160 (E.D. Tenn. Oct. 2, 
2012). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Sufficiency of Description in General. 
—Location. 

. —Statute of Frauds. 

. —Personalty Compared With Realty. 
—Parol Evidence. 

Chattel Mortgages. 

. Conditional Sales. 

. Pledges. 

. Insufficient Description and Competing 
Liens. 


WCHONIRHMARWN Pe 


1. Sufficiency of Description in General. 

Where future advances are to be secured, this 
should appear upon the face of the deed or 
mortgage. Thurman v. Jenkins, 61 Tenn. 426, 
1873 Tenn. LEXIS 199 (1873). 

Any description in a trust deed or mortgage 
which will enable third persons to identify the 
personal property, aided by inquiries which the 
description itself indicates, is sufficient. Atwood 
v. Brown, 1 Shan. 639 (1876). 

The law requires such a description, either 
general or special, of properties sought to be 
conveyed by chattel mortgage, as will enable 
anyone to designate the property described 
from the face of the instrument. Williamson v. 
Steele, 71 Tenn. 527, 1879 Tenn. LEXIS 111, 31 
Am. Rep. 652 (1879). 

With reference to a contract of conditional 
sale or a chattel mortgage the description given 
therein of the property must enable a person to 
take the instrument and from inquiries which 
the description indicates to locate the property. 
Maryville Furniture Co. v. Rowen, 1 Tenn. App. 
184, — S.W. —, 1925 Tenn. App. LEXIS 29 
(Tenn. Ct. App. 1925). 

The rules as to description apply alike to 
chattel mortgages and conditional sales con- 
tracts. Stoll v. Schneider, 158 Tenn. 341, 13 
S.W.2d 325, 1928 Tenn. LEXIS 159 (1929). 

Description of the collateral in security 
agreements and financing statement was suffi- 
cient to meet the requirements of §§ 47-9- 
203(1)(b), 47-9-402(1), and this section where 
there was attached to the security agreements 
and financing statement an itemized list that 
included the article in question. In re Belmont 
Industries, 1 B.R. 608, 1979 Bankr. LEXIS 672 
(Bankr. E.D. Tenn. 1979). 

The failure to itemize equipment in the 1981 
security agreement did not prevent the creditor 
from acquiring a security interest in all the 
debtors’ farm equipment. In re Tenpenny, 64 
B.R. 217, 1986 Bankr. LEXIS 5584 (Bankr. E.D. 
Tenn. 1986). 


Cross-collateralization or present and future 
debt clauses valid and enforceable. In re 
Ethridge, 67 B.R. 876, 1986 Bankr. LEXIS 4816 
(Bankr. W.D. Tenn. 1986). 

When determining the extent of a security 
interest, courts may consider the security 
agreement and any documents to which it re- 
fers. Lee v. Loving Homes, Inc. (In re Loving 
Homes, Inc.), 238 B.R. 388, 1999 Bankr. LEXIS 
1117 (Bankr. E.D. Tenn. 1999). 


2. —Location. 

A statement of the location of the personalty 
is one of the most important elements in the 
description. Stoll v. Schneider, 158 Tenn. 341, 
13 S.W.2d 325, 1928 Tenn. LEXIS 159 (1929). 


3. —Statute of Frauds. 

In respect to required description of property 
under § 1 of Acts 1899, ch. 15 (former § 47- 
1301) requiring contract or memorandum for 
conditional sales was analogous to the statute 
of frauds. Burroughs Adding Mach. Co. v. Rob- 
ertson, 9 F.2d 619, 1925 U.S. App. LEXIS 2444 
(6th Cir. Tenn. 1925). 


4, —Personalty Compared With Realty. 

The rules generally applicable to chattel 
mortgages as to description are less rigid than 
those applicable to conveyances of realty. Stoll 
v. Schneider, 158 Tenn. 341, 13 S.W.2d 325, 
1928 Tenn. LEXIS 159 (1929). 


5. —Parol Evidence. 

A note stating the consideration as “one Chal- 
mers 6 cyl. car,” and stating that “it is further 
agreed that the title of said___ shall remain in 
Kenner & Company” (the seller) “until all of 
said series of notes shall have been paid,” is not 
a compliance with the statute requiring sales 
contracts retaining title to be in writing, be- 
cause the description is insufficient to identify 
the property without resort to oral evidence. 
Kenner & Co. v. Peters, 141 Tenn. 55, 206 S.W. 
188, 1918 Tenn. LEXIS 67 (1918). 

A description of the thing sold which is appli- 
cable to two or more things is insufficient if, 
even though aided by admissible extrinsic evi- 
dence, it is not such as would permit one to 
designate and fasten upon the thing described 
to the exclusion of all other articles. Burroughs 
Adding Mach. Co. v. Robertson, 9 F.2d 619, 
1925 U.S. App. LEXIS 2444 (6th Cir. Tenn. 
1925). 


6. Chattel Mortgages. 

A deed of trust given to secure a debt which 
conveyed to trustee “all the stock, wagons, 
utensils, horses, corn, mules, hogs, cord wood, 
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and crops, and other personal property,” then 
on the place belonging to the grantor, but 
authorizing trustee only to sell cord wood and 
crops, was void on its face. Woodward v. Good- 
man, 3 Shan. 483 (1875). 

A description in a deed of trust, “17 head of 
horses, 3 mules, 8 wagons complete, 6 carts and 
horses complete, 18 scrapers and attachments,” 
was sufficient description, though there was 
nothing showing where the property was situ- 
ated or other reference tending to identify it. 
Atwood v. Brown, 1 Shan. 639 (1876). 

A mortgage of so much of a growing crop as 
will make two bales of lint cotton, each weigh- 
ing not less than 500 lbs., does not sufficiently 
specify the part to be conveyed. Williamson v. 
Steele, 71 Tenn. 527, 1879 Tenn. LEXIS 111, 31 
Am. Rep. 652 (1879). 

Automobile was sufficiently described in 
chattel mortgage which gave name and motor 
number of automobile. Owen v. George Cole 
Motor Co., 155 Tenn. 250, 292 S.W. 1, 1926 
Tenn. LEXIS 43 (1927). 

Description of indebtedness in chattel mort- 
gage which stated “as a note I have this day 
executed to ...” was sufficient. Owen v. George 
Cole Motor Co., 155 Tenn. 250, 292 S.W. 1, 1926 
Tenn. LEXIS 43 (1927). 

Description in mortgage of certain bakery 
equipment which provided that “in case of 
default the property shall be advertised and 
sold in the 13th Civil District, Obion County, 
Tennessee” and in which the property was 
described as “bakery machinery equipment as 
follows” was sufficient as inquiries indicated by 
the mortgage would lead to the bakery of the 
mortgagor who owned only one bakery. Klimes 
v. Jones, 7 Tenn. App. 583, — S.W.2d —, 1928 
Tenn. App. LEXIS 82 (Tenn. Ct. App. 1928). 

Description in a chattel mortgage may be 
imperfect but still sufficient to bind one who 
has actual notice of it. Corder v. G. B. Sprouse & 
Co., 20 Tenn. App. 486, 100 S.W.2d 1001, 1936 
Tenn. App. LEXIS 40 (Tenn. Ct. App. 1936). 


7. Conditional Sales. 

Conditional sales contracts must describe 
property as well as the nature of property will 
permit. Kenner & Co. v. Peters, 141 Tenn. 55, 
206 S.W. 188, 1918 Tenn. LEXIS 67 (1918); 
Owen v. George Cole Motor Co., 155 Tenn. 250, 
292 S.W. 1, 1926 Tenn. LEXIS 43 (1927); Sand- 
ers v. Farmers Union Co., 5 Tenn. App. 560, 
1927 Tenn. App. LEXIS 91 (1927); Moore v. 
Bridges, 161 Tenn. 422, 33 S.W.2d 89, 1930 
Tenn. LEXIS 23 (1930). 

Where the description of the property con- 
tained in the conditional sales contract and 
purchase money notes is insufficient, and the 
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defect is not noticed in any of the pleadings, the 
defect is not available to either of the parties. 
Russell v. Clinton Motor Co., 147 Tenn. 57, 245 
S.W. 529, 1922 Tenn. LEXIS 22 (1922). 

Contract of conditional sale must be so spe- 
cific as to description as to speak for itself as 
written, and only such inquiries as the written 
description itself indicates will be permitted in 
evidence for purpose of identifying the property. 
Maryville Furniture Co. v. Rowen, 1 Tenn. App. 
184, — S.W. —, 1925 Tenn. App. LEXIS 29 
(Tenn. Ct. App. 1925). 

Conditional sales contract and note are in- 
valid, if after execution by purchaser, the seller 
inserts the serial number of the machine pur- 
chased. Elliotte v. National Cash Register Co., 
16 F.2d 464, 1926 U.S. App. LEXIS 3891 (6th 
Cir. Tenn. 1926). 

As to description of the property in a condi- 
tional sales contract the rules generally appli- 
cable to chattel mortgages apply. Stoll v. 
Schneider, 158 Tenn. 341, 13 S.W.2d 325, 1928 
Tenn. LEXIS 159 (1929). 

A description in a conditional sales contract, 
of the property sold as an automatic sprinkler 
system installed by the seller in one of defen- 
dant’s knitting mills, at a certain address in a 
named city held to describe sufficiently and 
locate the property. In re Robinson-McGill Mfg. 
Co., 70 F.2d 100, 1934 U.S. App. LEXIS 4068 
(6th Cir. Tenn. 1934). 

Purchaser of “one pair of mules” under con- 
ditional sales contract was not entitled to en- 
join seller from repossessing mules on the 
ground that description was insufficient. Odum 
v. Adkins, 168 Tenn. 215, 76 S.W.2d 648, 1934 
Tenn. LEXIS 42 (1934). 

Personal property in conditional sales con- 
tract must be described sufficiently to enable a 
person to identify same. Odum v. Adkins, 168 
Tenn. 215, 76 S.W.2d 648, 1934 Tenn. LEXIS 42 
(1934). 


8. Pledges. 

Description in pledge of livestock to the effect 
that “twenty-five head short-horned baby beef 
on my farm” were pledged was sufficient to 
make the pledge valid. Robertson v. Wade, 17 
Tenn. App. 457, 68 S.W.2d 487, 1933 Tenn. App. 
LEXIS 80 (Tenn. Ct. App. 1933). 


9. Insufficient Description and Compet- 
ing Liens. 

Where the description does not enable iden- 
tification the lien of a mortgagee of the property 
will prevail where he had no notice of the sale 
contract. Maryville Furniture Co. v. Rowen, 1 
Tenn. App. 184, — S.W. —, 1925 Tenn. App. 
LEXIS 29 (Tenn. Ct. App. 1925). 
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Collateral References. 

Sufficiency of description of collateral in fi- 
nancing statement under UCC §§ 9-110 and 
9-402. 100 A.L.R.3d 10. 
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Sufficiency of description of collateral in se- 
curity agreement, under UCC §§ 9-110 and 
9-203. 100 A.L.R.3d 940. 


. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former sections 9-110 and 
9-115(3). 

2. General Rules. Subsection (a) retains sub- 
stantially the same formulation as former sec- 
tion 9-110. Subsection (b) expands upon subsec- 
tion (a) by indicating a variety of ways in which 
a description might reasonably identify collat- 
eral. Whereas a provision similar to subsection 
(b) was applicable only to investment property 
under former section 9-115(3), subsection (b) 
applies to all types of collateral, subject to the 
limitation in subsection (d). Subsection (b) is 
subject to subsection (c), which follows prevail- 
ing case law and adopts the view that an “all 
assets” or “all personal property” description 
for purposes of a security agreement is not 
sufficient. Note, however, that under section 
9-504 [§ 47-9-504], a financing statement suf- 
ficiently indicates the collateral if it “covers all 
assets or all personal property.” 

The purpose of requiring a description of 
collateral in a security agreement under section 
9-203 [§ 47-9-203] is evidentiary. The test of 
sufficiency of a description under this section, 
as under former section 9-110, is that the de- 
scription do the job assigned to it: Make pos- 
sible the identification of the collateral de- 
scribed. This section rejects any requirement 
that a description is insufficient unless it is 
exact and detailed (the so-called “serial num- 
ber” test). 

3. After-Acquired Collateral. Much litigation 
has arisen over whether a description in a 
security agreement is sufficient to include af- 
ter-acquired collateral if the agreement does 
not explicitly so provide. This question is one of 
contract interpretation and is not susceptible to 
a statutory rule (other than a rule to the effect 
that it is a question of contract interpretation). 
Accordingly, this section contains no reference 
to descriptions of after-acquired collateral. 

4. Investment Property. Under subsection 
(d), the use of the wrong article 8 terminology 
does not render a description invalid (e.g., a 
security agreement intended to cover a debtor’s 
“security entitlements” is sufficient if it refers 
to the debtor’s “securities”). Note also that 
given the broad definition of “securities ac- 
count” in section 8-501 [§ 47-8-501], a security 
interest in a securities account also includes all 


other rights of the debtor against the securities 
intermediary arising out of the securities ac- 
count. For example, a security interest in a 
securities account would include credit bal- 
ances due to the debtor from the securities 
intermediary, whether or not they are proceeds 
of a security entitlement. Moreover, describing 
collateral as a securities account is a simple 
way of describing all of the security entitle- 
ments carried in the account. 

5. Consumer Investment Property; Commer- 
cial Tort Claims. Subsection (e) requires 
greater specificity of description in order to 
prevent debtors from inadvertently encumber- 
ing certain property. Subsection (e) requires 
that a description by defined “type” of collateral 
alone of a commercial tort claim or, in a con- 
sumer transaction, of a security entitlement, 
securities account, or commodity account, is not 
sufficient. For example, “all existing and after- 
acquired investment property” or “all existing 
and after-acquired security entitlements,” 
without more, would be insufficient in a con- 
sumer transaction to describe a security en- 
titlement, securities account, or commodity ac- 
count. The reference to “only by type” in 
subsection (e) means that a description is suf- 
ficient if it satisfies subsection (a) and contains 
a descriptive component beyond the “type” 
alone. Moreover, if the collateral consists of a 
securities account or commodity account, a de- 
scription of the account is sufficient to cover all 
existing and future security entitlements or 
commodity contracts carried in the account. 
See section 9-203(h) and (i) [§ 47-9-203(h) and 
(i)]. 

Under section 9-204 [§ 47-9-204], an after- 
acquired collateral clause in a security agree- 
ment will not reach future commercial tort 
claims. It follows that when an effective secu- 
rity agreement covering a commercial tort 
claim is entered into the claim already will 
exist. Subsection (e) does not require a descrip- 
tion to be specific. For example, a description 
such as “all tort claims arising out of the 
explosion of debtor’s factory” would suffice, 
even if the exact amount of the claim, the 
theory on which it may be based, and the 
identity of the tortfeasor(s) are not described. 
(Indeed, those facts may not be known at the 
time.) 
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2. 
APPLICABILITY OF CHAPTER 


47-9-109. Scope. 


(a) General scope of chapter. Except as otherwise provided in subsec- 
tions (c) and (d), this chapter applies to: 

(1) a transaction, regardless of its form, that creates a security interest in 
personal property or fixtures by contract; 

(2) an agricultural lien; 

(3) a sale of accounts, chattel paper, payment intangibles, or promissory 
notes; 

(4) a consignment; 

(5) a security interest arising under § 47-2-401, § 47-2-505, § 47-2- 
711(3), or § 47-2A-508(5), as provided in § 47-9-110; and 

(6) a security interest arising under § 47-4-210 or § 47-5-118. 

(b) Security interest in secured obligation. The application of this 
chapter to a security interest in a secured obligation is not affected by the fact 
that the obligation is itself secured by a transaction or interest to which this 
chapter does not apply. 

(c) Extent to which chapter does not apply. This chapter does not apply 
to the extent that: 

(1) a statute, regulation, or treaty of the United States preempts this 
chapter; 

(2) another statute of this state expressly governs the creation, perfection, 
priority, or enforcement of a security interest created by this state or a 
governmental unit of this state, including, but not limited to, title 9, chapter 
a2; 

(3) a statute of another state, a foreign country, or a governmental unit of 
another state or a foreign country, other than a statute generally applicable 
to security interests, expressly governs creation, perfection, priority, or 
enforcement of a security interest created by the state, country, or govern- 
mental unit; or 

(4) the rights of a transferee beneficiary or nominated person under a 
letter of credit are independent and superior under § 47-5-114. 

(d) Inapplicability of chapter. This chapter does not apply to: 

(1) a landlord’s lien, other than an agricultural lien; 

(2) alien, other than an agricultural lien, given by statute or other rule of 
law for services or materials, but § 47-9-333 applies with respect to priority 
of the lien; 

(3) an assignment of a claim for wages, salary, or other compensation of an 
employee; 

(4) a sale of accounts, chattel paper, payment intangibles, or promissory 
notes as part of a sale of the business out of which they arose; 

(5) an assignment of accounts, chattel paper, payment intangibles, or 
promissory notes which is for the purpose of collection only; 

(6) an assignment of a right to payment under a contract to an assignee 
that is also obligated to perform under the contract; 
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(7) an assignment of a single account, payment intangible, or promissory 
note to an assignee in full or partial satisfaction of a preexisting 
indebtedness; : 

(8) a transfer of an interest in or an assignment of a claim under a policy 
of insurance, other than an assignment by or to a health-care provider of a 
health-care-insurance receivable and any subsequent assignment of the 
right to payment, but §§ 47-9-315 and 47-9-322 apply with respect to 
proceeds and priorities in proceeds; 


(9) an assignment of a right represented by a judgment, other than a 
judgment taken on a right to payment that was collateral; 
(10) a right of recoupment or set-off, but: 
(A) § 47-9-340 applies with respect to the effectiveness of rights of 
recoupment or set-off against deposit accounts; and 
(B) § 47-9-404 applies with respect to defenses or claims of an account 


debtor; 


(11) the creation or transfer of an interest in or lien on real property, 
including a lease or rents thereunder, except to the extent that provision is 


made for: 


(A) liens on real property in § 47-9-203 and § 47-9-308; 


(B) fixtures in § 47-9-334; 


(C) fixture filings in § 47-9-501, § 47-9-502, § 47-9-512, § 47-9-516, 


and § 47-9-519; and 


(D) security agreements covering personal and real property in 


§ 47-9-604; 


(12) an assignment of a claim arising in tort, other than a commercial tort 
claim, but §§ 47-9-315 and 47-9-322 apply with respect to proceeds and 


priorities in proceeds; 


(13) an assignment of a deposit account in a consumer transaction, but 
§§ 47-9-315 and 47-9-322 apply with respect to proceeds and priorities in 


proceeds; 


(14) an assignment of a claim or right to receive compensation for injuries 
or sickness as described in 26 U.S.C. § 104(a)(1) or (2), as amended from 


time to time; or 


(15) an assignment of a claim or right to receive benefits under a special 
needs trust described in 42 U.S.C. § 1396p(d)(4), as amended from time to 


time. 


History. 
Acts 2000, ch. 846, § 1; 2001, ch. 1438, § 1; 
2001, ch. 290, § 2. 


Compiler’s Notes. 

Former part 1, §§ 47-9-101 — 47-9-110, 47- 
9-112 — 47-9-116 (Acts 1963, ch. 81, § 1 (9-101 
— 9-110, 9-112 — 9-113); 1981, ch. 502, § 1; 
1985, ch. 404, §§ 5-10; 1986, ch. 737, §§ 45, 46; 
1987, ch. 113, § 1; 1993, ch. 398, § 4; 1997, ch. 
79, §§ 2-5; 1998, ch. 675, §§ 6-9) and 47-9-111 
(Acts 1963, ch. 81, § 1(9-111)), repealed by Acts 
1998, ch. 641, §§ 4, 6, was repealed and re- 
placed in the revision of chapter 9 of the Uni- 


form Commercial Code by Acts 2000, ch. 846, 
§ 1, effective July 1, 2001. 

Acts 2001, ch. 290, § 4 provided that the 
amendments by that act, the addition of “, 
including, but not limited to, title 9, chapter 22” 
at the end of (c)(2), shall apply to any transac- 
tion within its scope, even if the transaction 
was entered into or created before July 1, 2001. 
Notwithstanding the foregoing, the application 
of the provisions of this chapter shall not affect 
the rights of holders of public obligations issued 
under the provisions of title 9, chapter 21, as 
amended, to the extent that their relative pri- 
orities were intended to be fixed by reference to 
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any other provision of law prior to May 22, 
1991. 


Cross-References. 
Transition provisions, title 47, ch. 9, part 7. 


Section to Section References. 
This section is referred to in § 47-2A-303. 


Textbooks. 

Tennessee Jurisprudence, 1 Tenn. Juris., Ag- 
riculture, § 4; 6 Tenn. Juris., Commercial Law, 
§§ 3, 98, 99, 103; 6 Tenn. Juris., Conflict of 
Laws, Domicile and Residence, § 19; 18 Tenn. 
Juris., Liens, § 3. 


Law Reviews. 
Book Review, Tennessee Secured Transac- 
tions Under Revised Article 9 of the Uniform 


47-9-109 


Commercial Code (Prof. Robert M. Lloyd), 38 
No. 2 Tenn. B.J. 31 (2002). 

Creation, Perfection, and Enforcement of Se- 
curity Interest Under the “Tennessee” Commer- 
cial Code (John A. Walker, Jr.), 48 Tenn. L. Rev. 
819 (1981). 

Priorities in Accounts: The Crazy Quilt of 
Current Law and a Proposal for Reform (Dan T. 
Coenen), 45 Vand. L. Rev. 1061 (1992). 

The New Article 9: Its Impact on Tennessee 
Law (Part I), 66 Tenn. L. Rev. 125 (1999). 


Cited: 

Pro Page Partners, LLC v. Message Express 
Paging Co. (In re Pro Page Partners), 270 B.R. 
221, 2001 Bankr. LEXIS 1574 (Bankr. E.D. 
Tenn. 2001); In re Music City RV, LLC, 304 
S.W.3d 806, 2010 Tenn. LEXIS 86 (Tenn. Feb. 
12, 2010). 


NOTES TO DECISIONS 


1. Security Interest. 

Creditors who financed automobiles in Ten- 
nessee, including the financing of GAP insur- 
ance, could not claim a purchase money secu- 


rity interest to the extent that the financing 
agreements financed the costs of the insurance. 
In re Hayes, 376 B.R. 655, 2007 Bankr. LEXIS 
3867 (Bankr. M.D. Tenn. Nov. 1, 2007). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. In General. 

. Construction and Interpretation. 

. Security Interest. 

. Financing Statements. 

. Conditional Sale and Consignment Com- 

pared. 

. Situs Rule. 

Assignment of Instruments. 

. Assignment of Savings and Loan Deposits. 

. Assignment of Right Represented by Judg- 
ment. 

10. Deposit Accounts. 

11. Federal Recordation Statute. 

12. Future Proceeds. 

13. Retainage Agreement. 

14. Right of Setoff. 

15. Personalty. 

16. Chattel Mortgage. 


1. In General. 

Former chapter 9 applied to any transaction 
intended to create a security interest in per- 
sonal property within the jurisdiction of Ten- 
nessee. In re Custom Caps, Inc., 1 B.R. 99, 1979 
Bankr. LEXIS 844 (Bankr. E.D. Tenn. 1979). 

When the choice of law is specified by a 
section of the U.C.C., to the extent that that 
section governs, a contrary agreement of the 
parties is ineffectual. In re Boling, 13 B.R. 39, 
1981 Bankr. LEXIS 3747 (Bankr. E.D. Tenn. 
1981). 


2. Construction and Interpretation. 
The phrase “for the purpose of collection 


only” must necessarily apply only to assign- 
ments of a noncommercial nature, such as the 
assignment of a debt to a collection agency for 
the sole purpose of obtaining collection of the 
debt. To hold otherwise would permit the excep- 
tion to engulf the rule and directly contravene 
the express policy of the Code to include trans- 
fers of contracts rights under Chapter 9 as 
security interests. In re Cawthorn, 33 B.R. 119, 
1983 U.S. Dist. LEXIS 15068 (M.D. Tenn. 
1983). 

A beneficial interest in a trust of real prop- 
erty was personal property and not real estate. 
In the absence of controlling state law or court 
decisions, or a contrary policy argument, the 
court looked to the intention of the parties in 
the trust. In re Preston, 52 B.R. 296, 1985 
Bankr. LEXIS 5472 (Bankr. M.D. Tenn. 1985). 


3. Security Interest. 

The single term “security interest” applies to 
all transactions intended to create security in- 
terests in personal property and fixtures even 
though old descriptive terms such as chattel 
mortgages, conditional sales, trust receipts, 
factor liens, etc., may still be used. Phifer v. 
Gulf Oil Corp., 218 Tenn. 163, 401 S.W.2d 782, 
1966 Tenn. LEXIS 558 (1966). 

Where the purchase option in a lease ap- 
proximates the fair market value of the prop- 
erty at the time of its exercise, a true lease 
rather than a lease as security will ordinarily 
be found, if there are also present indications 
that the lessee had been acquiring no equity in 
the property, and that the rental charges bore a 
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rational nexus to the lessor’s compensation for 
the loss in value to his property from aging, 
wear and obsolescence. In re Winston Mills, 
Inc., 6 B.R. 587, 1980 Bankr. LEXIS 4298 
(Bankr. S.D.N.Y. 1980). 

The clearest instance of a lease intended as 
security occurs where the lessee pays, as rental, 
the full value of the property, plus a profit, and 
acquires it at the end of the term for a nominal 
sum (in comparison to the overall “rentals” 
paid), where financing statements are filed to 
achieve perfection, and the lessee clearly ac- 
quires an equity or pecuniary interest in the 
property throughout the term of the lease. In re 
Winston Mills, Inc., 6 B.R. 587, 1980 Bankr. 
LEXIS 4298 (Bankr. 8.D.N.Y. 1980). 

A “fair market value” purchase price upon 
exercise by the lessee of an option to buy is not, 
without more, an insurmountable obstacle to a 
finding that a lease was intended as security. In 
re Winston Mills, Inc., 6 B.R. 587, 1980 Bankr. 
LEXIS 4298 (Bankr. S.D.N.Y. 1980). 

Where the only sensible option for the lessee 
is to purchase the property at the end of the 
term, a lease as security is found to have been 
intended. In re Winston Mills, Inc., 6 B.R. 587, 
1980 Bankr. LEXIS 4298 (Bankr. S.D.N.Y. 
1980). 

An outright purchaser of contract rights has 
a security interest in the contract rights which 
he obtains. In re Liles & Raymond, 24 B.R. 627, 
1982 Bankr. LEXIS 3883 (Bankr. M.D. Tenn. 
1982). 

Assignment of debtor-in-possession’s right to 
future milk proceeds to Farmers Home Admin- 
istration was not excluded from being a secu- 
rity interest under this chapter because it was 
not an assignment for the purpose of collection 
only, as defined by § 47-9-104. In re Cawthorn, 
33 B.R. 119, 1983 U.S. Dist. LEXIS 15068 (M.D. 
Tenn. 1983). 

A lease which has the effect of a secured sale 
is to be treated as a security agreement and the 
secured transaction is to be governed by article 
9 of the Uniform Commercial Code. In re Cel- 
eryvale Transport, Inc., 44 B.R. 1007, 1984 
Bankr. LEXIS 4628 (Bankr. E.D. Tenn. 1984), 
affd, 822 F.2d 16, 1987 U.S. App. LEXIS 8302 
(6th Cir. Tenn. 1987). 

The agreement creating a security interest 
can be in any form and it need not say that it is 
granting a security interest, for the practical 
effect of the agreement determines whether it 
was intended to create a security interest. In re 
Village Import Enterprises, Inc., 126 B.R. 307, 
1991 Bankr. LEXIS 558 (Bankr. E.D. Tenn. 
1991). 

A security interest in personal property is 
usually created by agreement, securing only 
the debts that the agreement says it secures. In 
re Paul Pack Steel Erection, Co., 126 B.R. 310, 
1991 Bankr. LEXIS 550 (Bankr. E.D. Tenn. 
1991); 
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In a pledge arrangement, it does not matter 
whether the pledge is governed by Article 9 of 
the Uniform Commercial Code or by some other 
law, the pledged property still’secures only the 
debts that the parties have agreed it will se- 
cure. In re Paul Pack Steel Erection, Co., 126 
B.R. 310, 1991 Bankr. LEXIS 550 (Bankr. E.D. 
Tenn. 1991). 

As long as the statutory requirements gov- 
erning execution liens and writs of execution 
are observed, persons claiming an execution 
lien need not comply with the filing require- 
ments of Article Nine of the Commercial Code 
because execution liens are not consensual se- 
curity interests created by contract, and com- 
pliance with motor vehicle title and registra- 
tion statutes is not required since execution 
liens depend on possession. Keep Fresh Filters 
v. Reguli, 888 S.W.2d 437, 1994 Tenn. App. 
LEXIS 503 (Tenn. Ct. App. 1994). 


4, Financing Statements. 

The financing statements which are referred 
to in § 67-4102, item S(b) (now § 67-4-409) as 
those contemplated by the Uniform Commer- 
cial Code and which are subject to privilege tax 
upon recordation relate to those security inter- 
ests in personal property created by contract 
and covered by §§ 47-9-102, 47-9-401 and 47- 
9-402 and include continuation statements re- 
ferred to in § 47-9-403. International Har- 
vester Co. v. Carr, 225 Tenn. 244, 466 S.W.2d 
207, 1971 Tenn. LEXIS 299 (1971). 


5. Conditional Sale and Consignment 
Compared. 

The most obvious difference between a con- 
ditional sale and a consignment is that the 
vendee in the former undertakes an absolute 
obligation to pay for goods. In re Phippens, 4 
B.R. 155, 1980 Bankr. LEXIS 5223 (Bankr. 
M.D. Tenn. 1980). 

Where automobile dealer assumed an abso- 
lute obligation to pay the creditor for the auto- 
mobiles and the return of the automobiles was 
accompanied by a requirement that he pay any 
difference between the amount of his draft to 
the creditor and the amount realized from sub- 
sequent sale by the creditor; the dealer freely 
commingled his own automobiles with those on 
which the creditor held notes; the dealer paid 
the creditor a certain amount of money a week 
for a period of time which money was not 
credited to the purchase price of any automo- 
bile; and the creditor did not comply with any of 
the precautionary measures outlined in § 47- 
2-326, the arrangement between the dealer and 
the creditor reflected a conditional sale with 
retention of title to the automobiles by the 
creditor as a security interest. In re Phippens, 4 
B.R. 155, 1980 Bankr. LEXIS 5223 (Bankr. 
M.D. Tenn. 1980). 


6. Situs Rule. 
The “situs” rule of this section makes Tennes- 
see’s version of the Uniform Commercial Code 
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applicable to events occurring while the collat- 
eral was located in Tennessee, but where a 
transaction intended to create a security inter- 
est took place in Kentucky, that state’s version 
of the U.C.C. governed the existence and valid- 
ity of the security interest itself. Mammoth 
Cave Production Credit Asso. v. Oldham, 569 
S.W.2d 833, 1977 Tenn. App. LEXIS 331 (Tenn. 
Ct. App. 1977). 

The “situs” rule of this section applies to the 
events that occur while the collateral is located 
within Tennessee. In re Boling, 13 B.R. 39, 1981 
Bankr. LEXIS 3747 (Bankr. E.D. Tenn. 1981). 


7. Assignment of Instruments. 

Where promissory notes and deeds of trust 
relating to real estate are assigned as security 
in another transaction, the security interests 
will be considered separately; therefore, subdi- 
vision (3) of this section and § 47-9-104(j) may 
be reconciled by holding that article 9 be ap- 
plied in regard to the promissory notes but not 
in regard to the deeds of trust. In re Maryville 
Sav. & Loan Corp., 743 F.2d 413, 1984 U.S. App. 
LEXIS 18666 (6th Cir. Tenn. 1984); In re Mary- 
ville Sav. & Loan Corp., 760 F.2d 119, 1985 U.S. 
App. LEXIS 30516 (6th Cir. 1985). 


8. Assignment of Savings and Loan Depos- 
its. 

Section 47-9-318 was inapplicable to assign- 
ment of deposit in savings and loan association 
because of exclusion by this section. Rowland v. 
American Federal Sav. & Loan Asso., 523 
S.W.2d 207, 1975 Tenn. App. LEXIS 179 (Tenn. 
Ct. App. 1975). 


9. Assignment of Right Represented by 
Judgment. 

The assignment of a right represented by a 
judgment as collateral for a loan is excluded 
from the filing provisions of the code by subdi- 
vision (h) of this section. Third Nat’l Bank v. 
Highlands Ins. Co., 603 S.W.2d 730, 1980 Tenn. 
LEXIS 488 (Tenn. 1980). 


10. Deposit Accounts. 

The creation and perfection of a security 
interest in a deposit account are governed by 
the common law and not by Article 9 of the 
Uniform Commercial Code. In re James, 78 
B.R. 159, 1987 Bankr. LEXIS 1520 (Bankr. E.D. 
Tenn. 1987); First Tenn. Bank Nat’l Ass’n v. 
Resolution Trust Corp. (In re Creekstone Apart- 
ments Assocs., L.P.), 165 B.R. 851, 1994 Bankr. 
LEXIS 463 (Bankr. M.D. Tenn. 1994). 

Under the common law, a perfected security 
interest in a deposit account is created by a 
pledge, which has two elements: (1) the pledgor 
and the pledgee must execute a contract 
whereby the deposit account is to be held as 
security; and (2) the pledgee must have exclu- 
sive control over the funds in the account. First 
Tenn. Bank Nat’ Ass’n v. Resolution Trust 
Corp. (In re Creekstone Apartments Assocs., 
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L.P.), 165 B.R. 851, 1994 Bankr. LEXIS 463 
(Bankr. M.D. Tenn. 1994). 

A third party may take possession of a 
pledged deposit account as an agent for the 
pledgee if: (1) the pledgor assents; and (2) the 
third party agent/pledge holder is notified that 
the account has been pledged to the pledgee. 
First Tenn. Bank Nat'l Ass’n v. Resolution Trust 
Corp. (In re Creekstone Apartments Assocs., 
L.P.), 165 B.R. 851, 1994 Bankr. LEXIS 463 
(Bankr. M.D. Tenn. 1994). 


11. Federal Recordation Statute. 

Federal statute providing for the recordation 
of aircraft ownership did not preempt and re- 
move airplanes from the provisions of the Uni- 
form Commercial Code favoring purchasers in 
the ordinary course of business over the holder 
of a mortgage on inventory. Bank of Henderson- 
ville v. Red Baron Flying Club, Inc., 571 S.W.2d 
152, 1977 Tenn. App. LEXIS 333 (Tenn. Ct. 
App. 1977), cert. denied, 439 U.S. 1089, 99 S. 
Ct. 872, 59 L. Ed. 2d 56, 1979 U.S. LEXIS 433 
(1979). 


12. Future Proceeds. 

Assignment of debtor-in-possession’s right to 
future milk proceeds to farmers home adminis- 
tration was not excluded from being a security 
interest under § 47-9-102 because it was not an 
assignment for the purpose of collection as 
defined by this section. In re Cawthorn, 33 B.R. 
119, 1983 U.S. Dist. LEXIS 15068 (M.D. Tenn. 
1983). 


13. Retainage Agreement. 

Article 9 of the UCC does not apply to a 
simple retainage agreement, which is an agree- 
ment for a set-off. In re Paul Pack Steel Erec- 
tion, Co., 126 B.R. 310, 1991 Bankr. LEXIS 550 
(Bankr. E.D. Tenn. 1991). 


14. Right of Setoff. 

Where plaintiffs paycheck was direct depos- 
ited into her checking account, bank could not 
take the paycheck and apply it to payment on 
overdue loans without permission of the deposi- 
tor; a bank may have a contractual lien on a 
debtor’s account with the bank, however the 
alleged security interest in the debtor’s check- 
ing account is actually a right of setoff. In re 
Riggsby, 34 B.R. 440, 1983 Bankr. LEXIS 5339 
(Bankr. E.D. Tenn. 1983). 

A creditor’s right of set-off is not an Article 9 
security interest. USBI Co. v. Otha C. Jean & 
Assocs., Inc., 152 B.R. 219, 1993 Bankr. LEXIS 
508 (Bankr. E.D. Tenn. 1993). 


15. Personalty. 

The character of a note as personalty was not 
transformed into a real estate interest merely 
because it was secured by a mortgage or deed of 
trust, or assigned as security together with a 
mortgage or deed of trust. In re Maryville Sav. 
& Loan Corp., 743 F.2d 413, 1984 U.S. App. 
LEXIS 18666 (6th Cir. Tenn. 1984); In re Mary- 
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ville Sav. & Loan Corp., 760 F.2d 119, 1985 U.S. 
App. LEXIS 30516 (6th Cir. 1985). 


16. Chattel Mortgage. 
Prior to passage of the Uniform Commercial 
Code, a chattel mortgage on a stock of merchan- 


Collateral References. 

Priority as between statutory landlord’s lien 
and security interest perfected in accordance 
with Uniform Commercial Code. 99 A.L.R.3d 
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dise held for resale with possession and control 
in the mortgagor was fraudulent in law and 
absolutely void. Phifer v. Gulf Oil Corp., 218 
Tenn. 163, 401 S.W.2d 782, 1966 Tenn. LEXIS 
558 (1966). 


1006. 
What constitutes “inventory” under UCC 
§ 9-109(4). 77 A.L.R.3d 1266. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former sections 9-102 and 9-104. 

2. Basic Scope Provision. Subsection (a)(1) 
derives from former section 9-102(1) and (2). 
These subsections have been combined and 
shortened. No change in meaning is intended. 
Under subsection (a)(1), all consensual security 
interests in personal property and fixtures are 
covered by this article, except for transactions 
excluded by subsections (c) and (d). As to which 
transactions give rise to a “security interest,” 
the definition of that term in section 1-201 must 
be consulted. When a security interest is cre- 
ated, this article applies regardless of the form 
of the transaction or the name that parties 
have given to it. Likewise, the subjective inten- 
tion of the parties with respect to the legal 
characterization of their transaction is irrel- 
evant to whether this Article applies, as it was 
to the application of former Article 9 under the 
proper interpretation of former Section 9-102. 

3. Agricultural Liens. Subsection (a)(2) is 
new. It expands the scope of this article to cover 
agricultural liens, as defined in section 9-102 
[§ 47-9-102]. 

4. Sales of Accounts, Chattel Paper, Pay- 
ment Intangibles, Promissory Notes, and Other 
Receivables. Under subsection (a)(3), as under 
former section 9-102, this article applies to 
sales of accounts and chattel paper. This ap- 
proach generally has been successful in avoid- 
ing difficult problems of distinguishing between 
transactions in which a receivable secures an 
obligation and those in which the receivable 
has been sold outright. In many commercial 
financing transactions the distinction is 
blurred. 

Subsection (a)(3) expands the scope of this 
article by including the sale of a “payment 
intangible” (defined in section 9-102 [§ 47-9- 
102] as “a general intangible under which the 
account debtor’s principal obligation is a mon- 
etary obligation”) and a “promissory note” (also 
defined in section 9-102 [§ 47-9-102]). To a 
considerable extent, this article affords these 
transactions treatment identical to that given 
sales of accounts and chattel paper. In some 
respects, however, sales of payment intangibles 


and promissory notes are treated differently 
from sales of other receivables. See, e.g., sec- 
tions 9-309 [§ 47-9-309] (automatic perfection 
upon attachment) and 9-408 [§ 47-9-408] (ef- 
fect of restrictions on assignment). By virtue of 
the expanded definition of “account” (defined in 
section 9-102 [§ 47-9-102]), this article now 
covers sales of (and other security interests in) 
“health-care-insurance receivables” (also de- 
fined in section 9-102 [§ 47-9-102]). Although 
this article occasionally distinguishes between 
outright sales of receivables and sales that 
secure an obligation, neither this article nor the 
definition of “security interest” (section 
1-201(37) [§ 47-9-201(37)]) delineates how a 
particular transaction is to be classified. That 
issue is left to the courts. 

5. Transfer of Ownership in Sales of Receiv- 
ables. A “sale” of an account, chattel paper, a 
promissory note, or a payment intangible in- 
cludes a sale of a right in the receivable, such as 
a sale of a participation interest. The term also 
includes the sale of an enforcement right. For 
example, a “(p)erson entitled to enforce” a ne- 
gotiable promissory note (section 3-301 [§ 47- 
3-301]) may sell its ownership rights in the 
instrument. See section 3-203 [§ 47-3-203], 
comment 1 (“Ownership rights in instruments 
may be determined by principles of the law of 
property, independent of article 3, which do not 
depend upon whether the instrument was 
transferred under section 3-203 [§ 47-3-203].”). 
Also, the right under section 3-309 [§ 47-3-309] 
to enforce a lost, destroyed, or stolen negotiable 
promissory note may be sold to a purchaser 
who could enforce that right by causing the 
seller to provide the proof required under that 
section. This article rejects decisions reaching a 
contrary result, e.g., Dennis Joslin Co. v. Rob- 
inson Broadcasting, 977 F.Supp. 491 (D.D.C. 
1997). 

Nothing in this section or any other provision 
of article 9 prevents the transfer of full and 
complete ownership of an account, chattel pa- 
per, an instrument, or a payment intangible in 
a transaction of sale. However, as mentioned in 
comment 4, neither this article nor the defini- 
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tion of “security interest” in section 1-201 
[§ 47-1-201] provides rules for distinguishing 
sales transactions from those that create a 
security interest securing an obligation. This 
article applies to both types of transactions. 
The principal effect of this coverage is to apply 
this article’s perfection and priority rules to 
these sales transactions. Use of terminology 
such as “security interest,” “debtor,” and “col- 
lateral” is merely a drafting convention adopted 
to reach this end, and its use has no relevance 
to distinguishing sales from other transactions. 
See PEB Commentary No. 14. 

Following a debtor’s outright sale and trans- 
fer of ownership of a receivable, the debtor- 
seller retains no legal or equitable rights in the 
receivable that has been sold. See section 
9-318(a) [§ 47-9-318(a)]. This is so whether or 
not the buyer’s security interest is perfected. (A 
security interest arising from the sale of a 
promissory note or payment intangible is per- 
fected upon attachment without further action. 
See section 9-309 [§ 47-9-309].) However, if the 
buyer’s interest in accounts or chattel paper is 
unperfected, a subsequent lien creditor, per- 
fected secured party, or qualified buyer can 
reach the sold receivable and achieve priority 
over (or take free of) the buyer’s unperfected 
security interest under section 9-317 [§ 47-9- 
317]. This is so not because the seller of a 
receivable retains rights in the property sold; it 
does not. Nor is this so because the seller of a 
receivable is a “debtor” and the buyer of a 
receivable is a “secured party” under this ar- 
ticle (they are). It is so for the simple reason 
that sections 9-317, 9-318(b), and 9-322 [§§ 47- 
9-317, 47-9-318(b), and 47-9-322] make it so, as 
did former sections 9-301 and 9-312. Because 
the buyer’s security interest is unperfected, for 
purposes of determining the rights of creditors 
of and purchasers for value from the debtor- 
seller, under section 9-318(b) [§ 47-9-318(b)] 
the debtor-seller is deemed to have the rights 
and title it sold. Section 9-317 [§ 47-9-317] 
subjects the buyer’s unperfected interest in 
accounts and chattel paper to that of the 
debtor-seller’s lien creditor and other persons 
who qualify under that section. 

6. Consignments. Subsection (a)(4) is new. 
This article applies to every “consignment.” The 
term, defined in section 9-102 [§ 47-9-102], 
includes many but not all “true” consignments 
(i.e., bailments for the purpose of sale). If a 
transaction is a “sale or return,” as defined in 
revised section 2-326 [§ 47-2-326], it is not a 
“consignment.” In a “sale or return” transac- 
tion, the buyer becomes the owner of the goods, 
and the seller may obtain an enforceable secu- 
rity interest in the goods only by satisfying the 
requirements of section 9-203 [§ 47-9-203]. 

Under common law, creditors of a bailee were 
unable to reach the interest of the bailor (in the 
case of a consignment, the consignor-owner). 
Like former section 2-326 and former article 9, 
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this article changes the common law result; 
however, it does so in a different manner. For 
purposes of determining the rights and inter- 
ests of third-party creditors of, and purchasers 
of the goods from, the consignee, but not for 
other purposes, such as remedies of the con- 
signor, the consignee is deemed to acquire un- 
der this article whatever rights and title the 
consignor had or had power to transfer. See 
section 9-319 [§ 47-9-319]. The interest of a 
consignor is defined to be a security interest 
under revised section 1-201(37) [§ 47-1- 
201(37)], more specifically, a purchase-money 
security interest in the consignee’s inventory. 
See section 9-103(d) [§ 47-9-103(d)]. Thus, the 
rules pertaining to lien creditors, buyers, and 
attachment, perfection, and priority of compet- 
ing security interests apply to consigned goods. 
The relationship between the consignor and 
consignee is left to other law. Consignors also 
have no duties under part 6. See section 
9-601(g) [§ 47-9-601(g)]. 

Sometimes parties characterize transactions 
that secure an obligation (other than the bai- 
lee’s obligation to returned bailed goods) as 
“consignments.” These transactions are not 
“consignments” as contemplated by section 
9-109(a)(4) [§ 47-9-109(a)(4)]. See section 9-102 
[§ 47-9-102]. This article applies also to these 
transactions, by virtue of section 9-109(a)(1) 
[§ 47-9-109(a)(1)]. They create a security inter- 
est within the meaning of the first sentence of 
section 1-201(37) [§ 47-1-201(37)]. 

This article does not apply to bailments for 
sale that fall outside the definition of “consign- 
ment” in section 9-102 [§ 47-9-102] and that do 
not create a security interest that secures an 
obligation. 

7. Security Interest in Obligation Secured by 
Nonarticle 9 Transaction. Subsection (b) is un- 
changed in substance from former section 
9-102(3). The following example provides an 
illustration. 

Example 1: O borrows $10,000 from M and 
secures its repayment obligation, evidenced by 
a promissory note, by granting to M a mortgage 
on O’s land. This article does not apply to the 
creation of the real property mortgage. How- 
ever, if M sells the promissory note to X or gives 
a security interest in the note to secure M’s own 
obligation to X, this article applies to the secu- 
rity interest thereby created in favor of X. The 
security interest in the promissory note is cov- 
ered by this article even though the note is 
secured by a real property mortgage. Also, X’s 
security interest in the note gives X an attached 
security interest in the mortgage lien that 
secures the note and, if the security interest in 
the note is perfected, the security interest in 
the mortgage lien likewise is perfected. See 
sections 9-203 and 9-308 [§§ 47-9-203 and 
47-9-308]. 

It also follows from subsection (b) that an 
attempt to obtain or perfect a security interest 
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in a secured obligation by complying with non- 
article 9 law, as by an assignment of record of a 
real property mortgage, would be ineffective. 
Finally, it is implicit from subsection (b) that 
one cannot obtain a security interest in a lien, 
such as a mortgage on real property, that is not 
also coupled with an equally effective security 
interest in the secured obligation. This article 
rejects cases such as In re Maryville Savings & 
Loan Corp., 743 F.2d 413 (6th Cir. 1984) clari- 
fied, on reconsideration 760 F.2d 119 (1985). 

8. Federal Preemption. Former section 
9-104(a) excluded from article 9 “a security 
interest subject to any statute of the United 
States, to the extent that such statute governs 
the rights of parties to and third parties af- 
fected by transactions in particular types of 
property.” Some (erroneously) read the former 
section to suggest that article 9 sometimes 
deferred to federal law even when federal law 
did not preempt article 9. Subsection (c)(1) 
recognizes explicitly that this article defers to 
federal law only when and to the extent that it 
must — i.e., when federal law preempts it. 

9. Governmental Debtors. Former section 
9-104(e) excluded transfers by governmental 
debtors. It has been revised and replaced by the 
exclusions in new paragraphs (2) and (3) of 
subsection (c). These paragraphs reflect the 
view that article 9 should apply to security 
interests created by a state, foreign country, or 
a “governmental unit” (defined in section 9-102 
[§ 47-9-102) of either except to the extent that 
another statute governs the issue in question. 
Under paragraph (2), this article defers to all 
statutes of the forum state. (A forum cannot 
determine whether it should consult the choice 
of law rules in the forum’s UCC unless it first 
determines that its UCC applies to the trans- 
action before it.) Paragraph (3) defers to stat- 
utes of another state or a foreign country only 
to the extent that those statutes contain rules 
applicable specifically to security interests cre- 
ated by the governmental unit in question. 

Example 2: A New Jersey state commission 
creates a security interest in favor of a New 
York bank. The validity of the security interest 
is litigated in New York. The relevant security 
agreement provides that it is governed by New 
York law. To the extent that a New Jersey 
statute contains rules peculiar to creation of 
security interests by governmental units gen- 
erally, to creation of security interests by state 
commissions, or to creation of security interests 
by this particular state commission, then that 
law will govern. On the other hand, to the 
extent that New Jersey law provides that secu- 
rity interests created by governmental units, 
state commissions, or this state commission are 
governed by the law generally applicable to 
secured transactions (i.e., New Jersey’s article 
9), then New York’s article 9 will govern. 

Example 3: An airline that is an instrumen- 
tality of a foreign country creates a security 
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interest in favor of a New York bank. The 
analysis used in the previous example would 
apply here. That is, if the matter is litigated in 
New York, New York law would govern except 
to the extent that the foreign country enacted a 
statute applicable to security interests created 
by governmental units generally or by the air- 
line specifically. 

The fact that New York law applies does not 
necessarily mean that perfection is accom- 
plished by filing in New York. Rather, it means 
that the court should apply New York’s article 
9, including its choice of law provisions. Under 
New York’s section 9-301, perfection is gov- 
erned by the law of the jurisdiction in which the 
debtor is located. Section 9-307 [§ 47-9-307] 
determines the debtor’s location for choice of 
law purposes. 

If a transaction does not bear an appropriate 
relation to the forum state, then that state’s 
article 9 will not apply, regardless of whether 
the transaction would be excluded by para- 
graph (3). 

Example 4: A Belgian governmental unit 
grants a security interest in its equipment to a 
Swiss secured party. The equipment is located 
in Belgium. A dispute arises and, for some 
reason, an action is brought in a New Mexico 
state court. Inasmuch as the transaction bears 
no “appropriate relation” to New Mexico, New 
Mexico’s UCC, including its article 9, is inap- 
plicable. See section 1-105(1) [§ 47-1-105(1)]. 
New Mexico’s section 9-109(c) on excluded 
transactions should not come into play. Even if 
the parties agreed that New Mexico law would 
govern, the parties’ agreement would not be 
effective because the transaction does not bear 
a “reasonable relation” to New Mexico. See 
section 1-105(1) [§ 47-1-105(1)]. 

Conversely, article 9 will come into play only 
if the litigation arises in a UCC jurisdiction or if 
a foreign choice of law rule leads a foreign court 
to apply the law of a UCC jurisdiction. For 
example, if issues concerning a security inter- 
est granted by a foreign airline to a New York 
bank are litigated overseas, the court may be 
bound to apply the law of the debtor’s jurisdic- 
tion and not New York’s article 9. 

10. Certain Statutory and Common-Law 
Liens; Interests in Real Property. With few 
exceptions (nonconsensual agricultural liens 
being one), this article applies only to consen- 
sual security interests in personal property. 
Following former section 9-104(b) and (j), para- 
graphs (1) and (11) of subsection (d) exclude 
landlord’s liens and leases and most other in- 
terests in or liens on real property. These exclu- 
sions generally reiterate the limitations on cov- 
erage (i.e., “by contract,” “in personal property 
and fixtures”) made explicit in subsection (a)(1). 
Similarly, most jurisdictions provide special 
liens to suppliers of many types of services and 
materials, either by statute or by common law. 
With the exception of agricultural liens, it is not 
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necessary for this article to provide general 
codification of this lien structure, which is de- 
termined in large part by local conditions and 
which is far removed from ordinary commercial 
financing. As under former section 9-104(c), 
subsection (d)(2) excludes these suppliers’ liens 
(other than agricultural liens) from this article. 
However, section 9-333 [§ 47-9-333] provides a 
rule for determining priorities between certain 
possessory suppliers’ liens and security inter- 
ests covered by this article. 

11. Wage and Similar Claims. As under for- 
mer section 9-104(d), subsection (d)(3) excludes 
assignments of claims for wages and the like 
from this article. These assignments present 
important social issues that other law ad- 
dresses. The Federal Trade Commission has 
ruled that, with some exceptions, the taking of 
an assignment of wages or other earnings is an 
unfair act or practice under the Federal Trade 
Commission Act. See 16 CFR part 444. State 
statutes also may regulate such assignments. 

12. Certain Sales and Assignments of Re- 
ceivables; Judgments. In general this article 
covers security interests in (including sales of) 
accounts, chattel paper, payment intangibles, 
and promissory notes. Paragraphs (4), (5), (6), 
and (7) of subsection (d) exclude from the article 
certain sales and assignments of receivables 
that, by their nature, do not concern commer- 
cial financing transactions. These paragraphs 
add to the exclusions in former section 9-104(f) 
analogous sales and assignments of payment 
intangibles and promissory notes. For similar 
reasons, subsection (d)(9) retains the exclusion 
of assignments of judgments under former sec- 
tion 9-104(h) (other than judgments taken on a 
right to payment that itself was collateral un- 
der this article). 

13. Insurance. Subsection (d)(8) narrows 
somewhat the broad exclusion of interests in 
insurance policies under former section 
9-104(g). This article now covers assignments 
by or to a health-care provider of “health-care- 
insurance receivables” (defined in section 9-102 
[§ 47-9-102]). 

14. Set-Off. Subsection (d)(10) adds two ex- 
ceptions to the general exclusion of set-off 
rights from article 9 under former section 
9-104(i). The first takes account of new section 
9-340 [§ 47-9-340], which regulates the effec- 
tiveness of a set-off against a deposit account 
that stands as collateral. The second recognizes 
section 9-404 [§ 47-9-404], which affords the 
obligor on an account, chattel paper, or general 
intangible the right to raise claims and de- 
fenses against an assignee (secured party). 

15. Tort Claims. Subsection (d)(12) narrows 
somewhat the broad exclusion of transfers of 
tort claims under former section 9-104(k). This 
article now applies to assignments of “commer- 
cial tort claims” (defined in section 9-102 [§ 47- 
9-102]) as well as to security interests in tort 
claims that constitute proceeds of other collat- 
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eral (e.g., a right to payment for negligent 
destruction of the debtor’s inventory). Note that 
once a claim arising in tort has been settled and 
reduced to a contractual obligation to pay, the 
right to payment becomes a payment intangible 
and ceases to be a claim arising in tort. 

This article contains two special rules gov- 
erning creation of a security interest in tort 
claims. First, a description of collateral in a 
security agreement as “all tort claims” is insuf- 
ficient to meet the requirement for attachment. 
See section 9-108(e) [§ 47-9-108(e)]. Second, no 
security interest attaches under an after-ac- 
quired property clause to a tort claim. See 
section 9-204(b) [§ 47-9-204(b)]. In addition, 
this article does not determine whom the tort- 
feasor must pay to discharge its obligation. 
Inasmuch as a tortfeasor is not an “account 
debtor,” the rules governing waiver of defenses 
and discharge of an obligation by an obligor 
(sections 9-403, 9-404, 9-405, and 9-406 [§§ 47- 
9-403, 47-9-404, 47-9-405, and 47-9-406]) are 
inapplicable to tort claim collateral. 

16. Deposit Accounts. Except in consumer 
transactions, deposit accounts may be taken as 
original collateral under this article. Under 
former section 9-104(1), deposit accounts were 
excluded as original collateral, leaving security 
interests in deposit accounts to be governed by 
the common law. The common law is nonuni- 
form, often difficult to discover and compre- 
hend, and frequently costly to implement. As a 
consequence, debtors who wished to use deposit 
accounts as collateral sometimes were pre- 
cluded from doing so as a practical matter. By 
excluding deposit accounts from the article’s 
scope as original collateral in consumer trans- 
actions, subsection (d)(13) leaves those transac- 
tions to law other than this article. However, in 
both consumer and nonconsumer transactions, 
sections 9-315 and 9-322 [§§ 47-9-315 and 47- 
9-322] apply to deposit accounts as proceeds 
and with respect to priorities in proceeds. 

This article contains several safeguards to 
protect debtors against inadvertently encum- 
bering deposit accounts and to reduce the like- 
lihood that a secured party will realize a wind- 
fall from a debtor’s deposit accounts. For 
example, because “deposit account” is a sepa- 
rate type of collateral, a security agreement 
covering general intangibles will not ad- 
equately describe deposit accounts. Rather, a 
security agreement must reasonably identify 
the deposit accounts that are the subject of a 
security interest, e.g., by using the term “de- 
posit accounts.” See section 9-108 [§ 47-9-108]. 
To perfect a security interest in a deposit ac- 
count as original collateral, a secured party 
(other than the bank with which the deposit 
account is maintained) must obtain “control” of 
the account either by obtaining the bank’s 
authenticated agreement or by becoming the 
bank’s customer with respect to the deposit 
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account. See sections 9-104 and 9-312(b)(1) 
[§§ 47-9-104 and 47-9-312(b)(1)]. Either of 
these steps requires the debtor’s consent. 

This article also contains new rules that 
determine which state’s law governs perfection 
and priority of a security interest in a deposit 
account (section 9-304 [§ 47-9-304]), priority of 
conflicting security interests in and set-off 
rights against a deposit account (sections 9-327 
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and 9-340 [§§ 47-9-327 and 47-9-340]), the 
rights of transferees of funds from an encum- 
bered deposit account (section 9-332 [§ 47-9- 
332]), the obligations of the bank (section 9-341 
[§ 47-9-341]), enforcement of security interests 
in a deposit account (section 9-607(c) [§ 47-9- 
607(c)]), and the duty of a secured party to 
terminate control of a deposit account (section 
9-208(b) [§ 47-9-208(b)]). 


47-9-110. Security interests arising under Chapter 2 or 2A. 


A security interest arising under § 47-2-401, § 47-2-505, § 47-2-711(3), or 
§ 47-2A-508(5) is subject to this chapter. However, until the debtor obtains 


possession of the goods: 


(1) the security interest is enforceable, even if § 47-9-203(b)(3) has not 


been satisfied; 


(2) filing is not required to perfect the security interest; 
(3) the rights of the secured party after default by the debtor are governed 


by Chapter 2 or 2A; and 


(4) the security interest has priority over a conflicting security interest 


created by the debtor. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-109, 
47-9-203, 47-9-322. 
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DECISIONS UNDER PRIOR LAW 


Analysis 


. Possession. 
. —Loss of Possession by Seller. 
. Seller’s Remedies. 


m We 


. Possession. 

Possession does not require physical posses- 
sion of the goods; it generally includes the right 
to control goods in the physical possession of 
another. In re Ault, 6 B.R. 58, 1980 Bankr. 
LEXIS 4630 (Bankr. E.D. Tenn. 1980). 

A C.O.D. requirement protects the seller by 
denying the buyer physical possession or con- 
trol of the goods until tender of the price. In re 
Ault, 6 B.R. 58, 1980 Bankr. LEXIS 4630 
(Bankr. E.D. Tenn. 1980). 


2. —Loss of Possession by Seller. 

When the seller loses possession of the goods, 
the security interest under chapter 2 of this 
title not only becomes unperfected but essen- 
tially ceases to exist. In re Ault, 6 B.R. 58, 1980 
Bankr. LEXIS 4630 (Bankr. E.D. Tenn. 1980). 


3. Seller’s Remedies. 

The seller with a security interest under 
chapter 2 of this title has only the remedies 
provided by that chapter. In re Ault, 6 B.R. 58, 
1980 Bankr. LEXIS 4630 (Bankr. E.D. Tenn. 
1980). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-113. 

2. Background. Former section 9-113, from 
which this section derives, referred generally to 
security interests “arising solely under the Ar- 
ticle on Sales (Article 2) or the Article on Leases 
(Article 2A).” Views differed as to the precise 


scope of that section. In contrast, section 9-110 
[§ 47-9-110] specifies the security interests to 
which it applies. 

3. Security Interests Under Articles 2 and 
2A. Section 2-505 [§ 47-2-505] explains how a 
seller of goods may reserve a security interest 
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in them. Section 2-401 [§ 47-2-401] indicates 
that a reservation of title by the seller of goods, 
despite delivery to the buyer, is limited to 
reservation of a security interest. As did former 
article 9, this article governs a security interest 
arising solely under one of those sections; how- 
ever, until the buyer obtains possession of the 
goods, the security interest is enforceable even 
in the absence of a security agreement, filing is 
not necessary to perfect the security interest, 
and the seller-secured party’s rights on the 
buyer’s default are governed by article 2. 

Sections 2-711(3) and 2A-508(5) [§§ 47-2- 
711(3) and 47-2A-508(5)] create a security in- 
terest in favor of a buyer or lessee in possession 
of goods that were rightfully rejected or as to 
which acceptance was justifiably revoked. As 
did former article 9, this article governs a 
security interest arising solely under one of 
those sections; however, until the seller or les- 
sor obtains possession of the goods, the security 
interest is enforceable even in the absence of a 
security agreement, filing is not necessary to 
perfect the security interest, and the secured 
party’s (buyer’s or lessee’s) rights on the debt- 
or’s (seller’s or lessor’s) default are governed by 
article 2 or 2A, as the case may be. 

4. Priority. This section adds to former sec- 
tion 9-113 a priority rule. Until the debtor 
obtains possession of the goods, a security in- 
terest arising under one of the specified sec- 
tions of article 2 or 2A has priority over conflict- 
ing security interests created by the debtor. 
Thus, a security interest arising under section 
2-401 or 2-505 [§ 47-2-401 or 47-2-505] has 
priority over a conflicting security interest in 
the buyer’s after-acquired goods, even if the 
goods in question are inventory. Arguably, the 
same result would obtain under section 9-322 
[§ 47-9-322], but even if it would not, a pur- 
chase-money-like priority is appropriate. Simi- 
larly, a security interest under section 2-711(3) 
or 2A-508(5) [§ 47-2-711(3) or 47-2A-508(5)] 
has priority over security interests claimed by 
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the seller’s or lessor’s secured lender. This re- 
sult is appropriate, inasmuch as the payments 
giving rise to the debt secured by the article 2 
or 2A security interest are likely to be included 
among the lender’s proceeds. 

Example: Seller owns equipment subject to a 
security interest created by Seller in favor of 
Lender. Buyer pays for the equipment, accepts 
the goods, and then justifiably revokes accep- 
tance. As long as Seller does not recover pos- 
session of the equipment, Buyer’s security in- 
terest under section 2-711(3) [§ 47-2-711(3)] is 
senior to that of Lender. 

In the event that a security interest referred 
to in this section conflicts with a security inter- 
est that is created by a person other than the 
debtor, section 9-325 [§ 47-9-325] applies. 
Thus, if Lender’s security interest in the ex- 
ample was created not by Seller but by the 
person from whom Seller acquired the goods, 
section 9-325 [§ 47-9-325] would govern. 

5. Relationship to Other Rights and Rem- 
edies Under Articles 2 and 2A. This article does 
not specifically address the conflict between (i) 
a security interest created by a buyer or lessee 
and (ii) the seller’s or lessor’s right to withhold 
delivery under section 2-702(1), 2-703(a), or 
2A-525 [§ 47-2-702(1), 47-2-703(a), or 47-2A- 
525], the seller’s or lessor’s right to stop deliv- 
ery under section 2-705 or 2A-526 [§ 47-2-705 
or 47-2A-526], or the seller’s right to reclaim 
under section 2-507(2) or 2-702(2) [§ 47-2-507 
or 47-2-702(2)]. These conflicts are governed by 
the first sentence of section 2-403(1) [§ 47-2- 
403(1)], under which the buyer’s secured party 
obtains no greater rights in the goods than the 
buyer had or had power to convey, or section 
2A-307(1) [§ 47-2A-307(1)], under which credi- 
tors of the lessee take subject to the lease 
contract. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Commercial Law, § 3. 


PART 2 


EFFECTIVENESS OF SECURITY AGREEMENT; 
ATTACHMENT OF SECURITY INTEREST; RIGHTS OF 
PARTIES TO SECURITY AGREEMENT 


1. 


EFFECTIVENESS AND ATTACHMENT 


47-9-201. General effectiveness of security agreement. 


(a) General effectiveness. Except as otherwise provided in the Uniform 
Commercial Code, a security agreement is effective according to its terms 
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between the parties, against purchasers of the collateral, and against credi- 
tors. 

(b) Applicable consumer laws and other law. A transaction subject to 
this chapter is subject to any applicable rule of law which establishes a 
different rule for consumers and to appropriate statutes regulating loans and 
retail installment sales, insofar as any such statute by its terms applies to the 
transaction. 

(c) Other applicable law controls. In case of conflict between this chapter 
and a rule of law, statute, or regulation described in subsection (b), the rule of 
law, statute, or regulation controls. Failure to comply with a statute or 
regulation described in subsection (b) has only the effect the statute or 
regulation specifies. 

(d) Further deference to other applicable law. This chapter does not: 


(1) validate any rate, charge, agreement, or practice that violates a rule of 
law, statute, or regulation described in subsection (b); or 

(2) extend the application of the rule of law, statute, or regulation to a 
transaction not otherwise subject to it. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 
Former part 2, §§ 47-9-201 — 47-9-208 (Acts 
1963, ch. 81, § 1(9-201 — 9-208); 1985, ch. 404, 


§§ 11, 12; 1986, ch. 737, § 47; 1994, ch. 915, 
§ 4; 1997, ch. 79, § 6; 1998, ch. 725, § 1) was 
repealed and replaced in the revision of chapter 
9 of the Uniform Commercial Code by Acts 
2000, ch. 846, § 1, effective July 1, 2001. 


NOTES TO DECISIONS 


1. Attorney Fees. 

In its conversion action, the bank was al- 
lowed to rely on Uniform Commercial Code 
provisions to seek attorney fees and legal ex- 


penses against the transferees of secured prop- 
erty. Bancorpsouth Bank v. 51 Concrete, LLC, 
— S.W3d —, 2012 Tenn. App. LEXIS 239 
(Tenn. Ct. App. Apr. 16, 2012). 


DECISIONS UNDER PRIOR LAW 


1. Bankruptcy. 

A creditor who had, pursuant to this chapter, 
perfected his security interest in the used or 
trade-in inventory vehicles of an automobile 
dealer as security for floor-plan loans to such 
dealer and, upon such dealer being adjudged a 
bankrupt, had repossessed and sold all such 
vehicles with the consent of the trustee in 
bankruptcy was entitled to a disclaimer from 
the trustee as to the proceeds of the sale. In re 
Vaughn, 283 F. Supp. 730, 1968 U.S. Dist. 
LEXIS 8460 (M.D. Tenn. 1968). 


Collateral References. 
Attorney’s liability for negligence in prepar- 


A payment in return for services performed 
by the debtor pursuant to an oral contract was 
a proceed of the debtor’s contract rights in 
which it held a perfected security interest, and 
thus was exempt from a federal tax lien. Mos- 
toller v. Aspen Marine Group (In re Dorrough, 
Parks & Co.), 173 B.R. 135, 1994 Bankr. LEXIS 
1646 (Bankr. E.D. Tenn. 1994), affd, 185 B.R. 
46, 1995 U.S. Dist. LEXIS 8207 (E.D. Tenn. 
1995). 


ing or recording security document. 87 A.L.R.2d 
991. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former sections 9-201 and 


9-203(4). 


2. Effectiveness of Security Agreement. Sub- 
section (a) provides that a security agreement 
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is generally effective. With certain exceptions, a 
security agreement is effective between the 
debtor and secured party and is likewise effec- 
tive against third parties. Note that “security 
agreement” is used here (and elsewhere in this 
article) as it is defined in section 9-102 [§ 47- 
9-102]: “(A)n agreement that creates or pro- 
vides for a security interest.” It follows that 
subsection (a) does not provide that every term 
or provision contained in a record that contains 
a security agreement or that is so labeled is 
effective. Properly read, former section 9-201 
was to the same effect. Exceptions to the gen- 
eral rule of subsection (a) arise where there is 
an overriding provision in this article or any 
other article of the UCC. For example, section 
9-317 [§ 47-9-317] subordinates unperfected 
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security interests to lien creditors and certain 
buyers, and several provisions in part 3 subor- 
dinate some security interests to other security 
interests and interests of purchasers. 

3. Law, Statutes, and Regulations Applicable 
to Certain Transactions. Subsection (b) makes 
clear that certain transactions, although sub- 
ject to this article, also are subject to other 
applicable laws relating to consumers or speci- 
fied in that subsection. Subsection (c) provides 
that the other law is controlling in the event of 
a conflict, and that a violation of other law does 
not ipso facto constitute a violation of this 
article. Subsection (d) provides that this article 
does not validate violations under or extend the 
application of the other applicable laws. 


47-9-202. Title to collateral immaterial. 


Except as otherwise provided with respect to consignments or sales of 
accounts, chattel paper, payment intangibles, or promissory notes, the provi- 
sions of this chapter with regard to rights and obligations apply whether title 
to collateral is in the secured party or the debtor. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 
Former part 2, §§ 47-9-201 — 47-9-208 (Acts 
1963, ch. 81, § 1 (9-201 — 9-208); 1985, ch. 404, 


§§ 11, 12; 1986, ch. 737, § 47; 1994, ch. 915, 
§ 4; 1997, ch. 79, § 6; 1998, ch. 725, § 1) was 
repealed and replaced in the revision of chapter 
9 of the Uniform Commercial Code by Acts 
2000, ch. 846, § 1, effective July 1, 2001. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Section Applied. 

. Chattel Mortgages. 

. Conditional Sales. 

. Mortgage Compared With Pledge. 


= FD 


. Section Applied. 

Although the one-page bill of sale which the 
buyer of a music catalog attached to its com- 
plaint bore no notice that it was recorded with 
the registrar of copyright as required by federal 
law; the security agreement from the buyer to 
the seller contained no notice of compliance 
with federal copyright registration; and no 
other testimony as to transfer was given, loca- 
tion of title was not of major importance since 
this section states that title to the collateral is 
not determinative of the rights, obligations and 
remedies under this chapter. In re Four Star 
Music Co., 2 B.R. 454, 1979 Bankr. LEXIS 715 
(Bankr. M.D. Tenn. 1979). 


2. Chattel Mortgages. 

A mortgage is the conveyance of estate by the 
way of pledge for the security of a debt, which 
becomes void on the payment of it; the legal 


ownership is vested in the creditor, but in 
equity the mortgagor remains the actual owner, 
until he is debarred by his own default, or by 
judicial decree. Overton v. Bigelow, 11 Tenn. 
513, 1832 Tenn. LEXIS 108 (1832). 

The mortgagee of a conditional purchaser, in 
the absence of statute, is entitled to a lien on all 
the interest which the conditional vendee owed 
at the time of the execution of the mortgage and 
is entitled to obtain full title to the property 
upon payment of full purchase price. Ghormley 
v. Raulston, 34 Tenn. App. 109, 233 S.W.2d 57, 
1950 Tenn. App. LEXIS 135 (Tenn. Ct. App. 
1950). 

Under common law possession, as well as 
title, passes to the mortgagee when a chattel 
mortgage is involved and thereafter the mort- 
gagor holds as bailee, trustee or tenant at will 
for the mortgage until condition broken, when 
the right to possession vests immediately in the 
mortgagee. Third Nat'l Bank v. Olive, 198 Tenn. 
687, 281 S.W.2d 675, 1955 Tenn. LEXIS 421 
(1955). 


3. Conditional Sales. 
Dougherty sold Wilhite a wagon for $90.00. It 
was agreed that Dougherty should retain the 
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title until the $90.00 should be paid. The pos- 
session was delivered. This was not a mortgage. 
A mortgage is a grant of title to secure the 
payment of money, and on payment 'thereof, 
the title goes to the vendor. In this case, on 
payment of the consideration, the title became 
absolute in Wilhite. Buson v. Dougherty, 30 
Tenn. 50, 1850 Tenn. LEXIS 50 (1850). 

A conditional sales contract is but a form of 
lien to secure the purchase price, partaking of 
the nature of a chattel mortgage. Ghormley v. 
Raulston, 34 Tenn. App. 109, 233 S.W.2d 57, 
1950 Tenn. App. LEXIS 135 (Tenn. Ct. App. 
1950). 

Title retention contract is but a form of lien in 
nature of a chattel mortgage to secure the 
purchase price. Third Nat'l Bank v. Keathley, 
35 Tenn. App. 82, 242 S.W.2d 760, 1951 Tenn. 
App. LEXIS 117 (Tenn. Ct. App. 1951). 

The retention of title in a conditional sales 
contract is in the nature of a lien and mere 
security for the payment of the price. Home 
Indem. Co. v. Bowers, 194 Tenn. 560, 253 
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S.W.2d 750, 1952 Tenn. LEXIS 420, 36 A.L.R.2d 
668 (1952). 

If there is doubt whether or not the contract 
presented upon is or is not 4 contract of condi- 
tional sale, the doubt will be resolved against 
holding such contract a conditional sale. Mat- 
thews v. Archie, 196 Tenn. 417, 268 S.W.2d 334, 
1954 Tenn. LEXIS 399 (1954), overruled in 
part, Hart v. Pitts, 213 Tenn. 412, 374 S.W.2d 
379, 1964 Tenn. LEXIS 401 (1964). 


4. Mortgage Compared With Pledge. 

A mortgage differs from a pledge in this 
section, that by the former the legal title passes 
to the mortgagee, while a pledge is merely a 
bailment or delivery of goods by a debtor to his 
creditor, to be kept until the debt be discharged. 
Barfield v. Cole, 36 Tenn. 465, 1857 Tenn. 
LEXIS 36 (1857). 

It is essential in case of a pledge that posses- 
sion be given of the goods pledged; but by a 
mortgage the title passes by the conveyance 
and registration. Hurst, Purnell & Co. v. Jones, 
78 Tenn. 8, 1882 Tenn. LEXIS 132 (1882). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-202. 

2. Title Immaterial. The rights and duties of 
parties to a secured transaction and affected 
third parties are provided in this article with- 
out reference to the location of “title” to the 
collateral. For example, the characteristics of a 
security interest that secures the purchase 
price of goods are the same whether the secured 
party appears to have retained title or the 
debtor appears to have obtained title and then 
conveyed title or a lien to the secured party. 

3. When Title Matters. 

a. Under This Article. This section explicitly 
acknowledges two circumstances in which the 
effect of certain article 9 provisions turns on 
ownership (title). First, in some respects sales 
of accounts, chattel paper, payment intan- 
gibles, and promissory notes receive special 
treatment. See, e.g., sections 9-207(a), 9-210(b), 
and 9-615(e) [§§ 47-9-207(a), 47-9-210(b), and 
47-9-615(e)]. Buyers of receivables under for- 
mer article 9 were treated specially, as well. 
See, e.g., former section 9-502(2). Second, the 


remedies of a consignor under a true consign- 
ment and, for the most part, the remedies of a 
buyer of accounts, chattel paper, payment in- 
tangibles, or promissory notes are determined 
by other law and not by part 6. See section 
9-601(g) [§ 47-9-601(g)]. 

b. Under Other Law. This article does not 
determine which line of interpretation (e.g., 
title theory or lien theory, retained title or 
conveyed title) should be followed in cases in 
which the applicability of another rule of law 
depends upon who has title. If, for example, a 
revenue law imposes a tax on the “legal” owner 
of goods or if a corporation law makes a vote of 
the stockholders prerequisite to a corporation 
“giving” a security interest but not if it acquires 
property “subject” to a security interest, this 
article does not attempt to define whether the 
secured party is a “legal” owner or whether the 
transaction “gives” a security interest for the 
purpose of such laws. Other rules of law or the 
agreement of the parties determines the loca- 
tion and source of title for those purposes. 


47-9-203. Attachment and enforceability of security interest — Pro- 
ceeds — Supporting obligations; formal requisites. 


(a) Attachment. A security interest attaches to collateral when it becomes 
enforceable against the debtor with respect to the collateral, unless an 
agreement expressly postpones the time of attachment. 

(b) Enforceability. Except as otherwise provided in subsections (c) through 
(i), a security interest is enforceable against the debtor and third parties with 


respect to the collateral only if: 
(1) value has been given; 
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(2) the debtor has rights in the collateral or the power to transfer rights 
in the collateral to a secured party; and 

(3) one (1) of the following conditions is met: 

(A) the debtor has authenticated a security agreement that provides a 
description of the collateral and, if the security interest covers timber to be 
cut, a description of the land concerned; 

(B) the collateral is not a certificated security and is in the possession of 
the secured party under § 47-9-313 pursuant to the debtor’s security 
agreement; 

(C) the collateral is a certificated security in registered form and the 
security certificate has been delivered to the secured party under § 47-8- 
301 pursuant to the debtor’s security agreement; or 

(D) the collateral is deposit accounts, electronic chattel paper, invest- 
ment property, or letter-of-credit rights, or electronic documents, and the 
secured party has control under § 47-7-106, § 47-9-104, § 47-9-105, 
§ 47-9-106, or § 47-9-107 pursuant to the debtor’s security agreement. 

(c) Other UCC provisions. Subsection (b) is subject to § 47-4-210 on the 
security interest of a collecting bank, § 47-5-118 on the security interest of a 
letter-of-credit issuer or nominated person, § 47-9-110 on a security interest 
arising under Chapter 2 or 2A, and § 47-9-206 on security interests in 
investment property. 

(d) When person becomes bound by another person’s security 
agreement. A person becomes bound as debtor by a security agreement 
entered into by another person if, by operation of law other than this chapter 
or by contract: 

(1) the security agreement becomes effective to create a security interest 
in the person’s property; or 

(2) the person becomes generally obligated for the obligations of the other 
person, including the obligation secured under the security agreement, and 
acquires or succeeds to all or substantially all of the assets of the other 
person. 

(e) Effect of new debtor becoming bound. If a new debtor becomes 
bound as debtor by a security agreement entered into by another person: 

(1) the agreement satisfies subsection (b)(3) with respect to existing or 
after-acquired property of the new debtor to the extent the property is 
described in the agreement; and 

(2) another agreement is not necessary to make a security interest in the 
property enforceable. 

(f) Proceeds and supporting obligations. The attachment of a security 
interest in collateral gives the secured party the rights to proceeds provided by 
§ 47-9-315 and is also attachment of a security interest in a supporting 
obligation for the collateral. 

(g) Lien securing right to payment. The attachment of a security 
interest in a right to payment or performance secured by a security interest or 
other lien on personal or real property is also attachment of a security interest 
in the security interest, mortgage, or other lien. 

(h) Security entitlement carried in securities account. The attach- 
ment of a security interest in a securities account is also attachment of a 
security interest in the security entitlements carried in the securities account. 
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(i) Commodity contracts carried in commodity account. The attach- 
ment of a security interest in a commodity account is also attachment of a 
security interest in the commodity contracts carried in the commodity account. 


History. 
Acts 2000, ch. 846, § 1; 2008, ch. 814, § 26. 


Compiler’s Notes. 

Former part 2, §§ 47-9-201 — 47-9-208 (Acts 
1963, ch. 81, § 1(9-201 — 9-208); 1985, ch. 404, 
§§ 11, 12; 1986, ch. 737, § 47; 1994, ch. 915, 
§ 4; 1997, ch. 79, § 6; 1998, ch. 725, § 1) was 
repealed and replaced in the revision of chapter 
9 of the Uniform Commercial Code by Acts 
2000, ch. 846, § 1, effective July 1, 2001. 


Cross-References. 
Transition provisions, title 47, ch. 9, part 7. 


Section to Section References. 

This section is referred to in §§ 47-4-210, 
47-5-118, 47-9-102, 47-9-109, 47-9-110, 47-9- 
316, 47-9-317, 47-9-343, 47-9-508, 47-9-703, 47- 
9-704, 47-9-709. 


Prior Tennessee Law: 
§§ 47-1003, 47-1301, 64-901. 


Textbooks. 

Tennessee Jurisprudence, 4 Tenn. Juris., 
Bankruptcy, § 26; 6 Tenn. Juris., Commercial 
Law, §§ 98, 99, 101, 102; 18 Tenn. Juris., Liens, 
§ 3. 


Law Reviews. 

Priorities in Accounts: The Crazy Quilt of 
Current Law and a Proposal for Reform (Dan T. 
Coenen), 45 Vand. L. Rev. 1061 (1992). 

The New Article 9: Its Impact on Tennessee 
Law (Part I), 66 Tenn. L. Rev. 125 (1999). 


Cited: 

AmSouth Bank v. Trailer Source, Inc., 206 
S.W.3d 425, 2006 Tenn. App. LEXIS 418 (Tenn. 
Ct. App. 2006); Regions Bank v. Bric Construc- 
tors, LLC, 380 S.W.3d 740, 2011 Tenn. App. 
LEXIS 668 (Tenn. Ct. App. Dec. 13, 2011); D.T. 
McCall & Sons v. Martelle (In re Martelle), — 
B.R. —, 2012 Bankr. LEXIS 2230 (Bankr. E.D. 
Tenn. May 18, 2012). 


NOTES TO DECISIONS 


Analysis 


1. Signature. 
2. Effect of Seller’s Retention of Title. 


1. Signature. 

Under T.C.A. § 47-9-102(7) [now § 47-9- 
102(a) (7)], the debtor’s signature on a contract 
to purchase a car was a method of authentica- 
tion for purposes of T.C.A. § 47-9-203. In re 
Jeans, 326 B.R. 722, 2005 Bankr. LEXIS 1254 
(Bankr. W.D. Tenn. 2005). 


2. Effect of Seller’s Retention of Title. 
Where a debtor agreed to buy and took pos- 
session of a car on February 7 under a contract, 


and the secured creditor purchased the con- 
tract from the dealer on March 12, the transfer 
of the security interest to the creditor was on 
account of an antecedent debt and was avoided 
in bankruptcy by the debtor’s trustee under 11 
U.S.C. § 547(b); under T.C.A. § 47-2-401(1), 
T.C.A. § 47-2-501(1)(a), and T.C.A. § 47-9- 
203(a), the debtor had rights in the collateral 
when she received possession of the car under 
the contract and delivery of the car to the 
debtor under the contract conferred upon the 
debtor a special property right. In re Jeans, 326 
B.R. 722, 2005 Bankr. LEXIS 1254 (Bankr. 
W.D. Tenn. 2005). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Description of Collateral. 

. Financing Statement. 

—As Security Agreement. 

Signature. 

. Failure to Endorse Instruments. 

. Necessity of Security Agreement. 

. Effect of Seller’s Retention of Title. 

. Conditional Purchase. 

. Cross-collateralization. 

10. Proceeds. 

11. Security Interest in Personal Property. 
12. Possession by Bailee. 

13. Requirements Necessary to Convert Abso- 
lute Sale Into a Mortgage. 
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14. Effect of Retention of Possession by Mort- 
gagor. 

15. Property Consumable in Use. 

16. Evidence and Presumptions. 

17. Retention of Realty and Personalty. 


1. Description of Collateral. 

Description of the collateral in security 
agreements and financing statement was suffi- 
cient to meet the requirements of this section, 
former § 47-9-402(1), and former § 47-9-110 
where there was attached to the security agree- 
ments and financing statement an itemized list 
that included the article in question. In re 
Belmont Industries, 1 B.R. 608, 1979 Bankr. 
LEXIS 672 (Bankr. E.D. Tenn. 1979). 
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This section does not require a description of 
the realty in the security agreement when it 
creates a security interest in goods that are or 
are to become fixtures. In re Belmont Indus- 
tries, 1 B.R. 608, 1979 Bankr. LEXIS 672 
(Bankr. E.D. Tenn. 1979). 

Provision in security agreement that “all of 
the above described crops and fixtures” would 
be located on a particular farm of the creditor 
did not apply to security interest in livestock. In 
re Lee, 14 B.R. 804, 1981 Bankr. LEXIS 2713 
(Bankr. E.D. Tenn. 1981). 

The failure to itemize equipment in the 1981 
security agreement did not prevent the creditor 
from acquiring a security interest in all the 
debtors’ farm equipment. In re Tenpenny, 64 
B.R. 217, 1986 Bankr. LEXIS 5584 (Bankr. E.D. 
Tenn. 1986). 


2. Financing Statement. 

A security agreement is enforceable between 
the parties without regard to whether a financ- 
ing statement has been filed. In re Ken Gardner 
Ford Sales, Inc., 10 B.R. 632, 1981 Bankr. 
LEXIS 3928 (Bankr. E.D. Tenn. 1981), aff'd, 23 
B.R. 743, 1982 U.S. Dist. LEXIS 16663 (E.D. 
Tenn. 1982). 


3. —As Security Agreement. 

A financing statement may also serve as a 
security agreement if that financing statement 
contains the requisite elements of former § 47- 
9-105(1)(h) (see now this section). In re Frazier, 
16 B.R. 674, 1981 Bankr. LEXIS 2319 (Bankr. 
M.D. Tenn. 1981). 


4. Signature. 

Agent of creditor whose job was picking up 
and delivering furniture had no authority to 
sign contracts or. security agreements; there- 
fore, documents signed by him were not valid 
security agreements. In re Halls Trading Post, 
Inc., 15 B.R. 781, 1981 Bankr. LEXIS 2467 
(Bankr. E.D. Tenn. 1981). 


5. Failure to Endorse Instruments. 

Where bank gave value to debtor against 
collateral checks later dishonored, a subse- 
quent note and mortgage signed by the dishon- 
oring party, with debtor as payee, which the 
debtor unintentionally did not endorse, was 
part of the bank’s, and not the debtor’s estate in 
bankruptcy, even though not endorsed, where 
the intent was that the debtor never was to 
have any interest in the note or the mortgage. 
In re Mayfield, 39 B.R. 900, 1984 Bankr. LEXIS 
5607 (Bankr. E.D. Tenn. 1984). 


6. Necessity of Security Agreement. 

When collateral is in possession of debtor, a 
written security agreement is necessary to cre- 
ate a security interest under this article. In re 
Tom Woods Used Cars, Inc., 21 B.R. 560, 1982 
Bankr. LEXIS 3811 (Bankr. E.D. Tenn. 1982). 


7. Effect of Seller’s Retention of Title. 
Seller’s retention of title certificate to car was 
not sufficient to create an enforceable security 
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interest under this article. In re Tom Woods 
Used Cars, Inc., 21 B.R. 560, 1982 Bankr. 
LEXIS 3811 (Bankr. E.D. Tenn. 1982). 

Once an automobile is delivered to the buyer, 
nondelivery of the title certificate does not 
prevent title from passing to the buyer, does not 
give the seller any rights greater than a secu- 
rity interest, and in fact does not even give the 
seller a security interest unless there is a 
written agreement. In re Tom Woods Used 
Cars, Inc., 24 B.R. 529, 1982 Bankr. LEXIS 
2925 (Bankr. E.D. Tenn. 1982). 


8. Conditional Purchase. 

Where debtors signed both purchase option 
contracts and installment contracts with dealer 
for the purchase of two cars, and took the two 
cars home with the understanding that in the 
event that financing was not secured for both 
vehicles, then the debtors would have to return 
the two vehicles, the debtors had nothing more 
than naked possessory rights in the two auto- 
mobiles before they obtained financing, and 
they had acquired no rights in the collateral so 
that they could convey attachable security in- 
terests to a credit corporation. In re McFarland, 
131 B.R. 627, 1990 U.S. Dist. LEXIS 19232 
(E.D. Tenn. 1990), superseded by statute as 
stated in, In re Jeans, 326 B.R. 722, 2005 
Bankr. LEXIS 1254 (Bankr. W.D. Tenn. 2005). 


9. Cross-collateralization. 

Cross-collateralization or present and future 
debt clauses valid and enforceable. In re 
Ethridge, 67 B.R. 876, 1986 Bankr. LEXIS 4816 
(Bankr. W.D. Tenn. 1986). 


10. Proceeds. 

Under the former provisions of this section 
and former § 47-9-306, as they existed prior to 
January 1, 1986, in order to have a security 
interest in the proceeds of collateral, it was not 
necessary to have a specific provision to this 
effect in the security agreement, but rather, 
where it was within the contemplation of the 
parties that the creditor be secured and that 
the security interest in the inventory ceased 
upon sale to a bona fide purchaser, § 47-9-306 
was intended to provide automatic security 
protection to the creditor, and proceeds of the 
collateral were included as security in the loan. 
Fred’s Finance Co. v. Fred’s of Dyersburg, Inc., 
741 S.W.2d 903, 1987 Tenn. App. LEXIS 3203 
(Tenn. Ct. App. 1987). 


11. Security Interest in Personal Prop- 
erty. 

A security interest in personal property is 
usually created by agreement, securing only 
the debts that the agreement says it secures. In 
re Paul Pack Steel Erection, Co., 126 B.R. 310, 
1991 Bankr. LEXIS 550 (Bankr. E.D. Tenn. 
1991). 

Where wife wanted a horse trailer, husband 
agreed to purchase her the trailer as a gift, 
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husband subsequently obtained a bank loan for 
this purpose, and wife used the loan proceeds to 
purchase a trailer which she titled in her own 
name, the wife acted as husband’s agent and 
husband acquired an interest in the trailer 
sufficient to support bank’s purchase money 
security interest in the property before wife had 
the certificate of origin placed in her name; and 
wife took the trailer subject to the bank’s secu- 
rity interest. Mays v. Brighton Bank, 832 
S.W.2d 347, 1992 Tenn. App. LEXIS 162 (Tenn. 
Ct. App. 1992). 


12. Possession by Bailee. 

Under appropriate facts, attachment of a 
security interest may be accomplished through 
a bailee’s possession of the collateral, provided 
the bailee is not controlled by the debtor and 
the bailee has sufficient notice of the secured 
party’s interest. Marlow v. Rollins Cotton Co. 
(In re Julien Co.), 168 B.R. 647, 1994 Bankr. 
LEXIS 701 (Bankr. W.D. Tenn. 1994), affd, 
Marlow v. Rollins Trust Co. (In re Julien Co.), 
202 B.R. 89, 1996 U.S. Dist. LEXIS 19417 (W.D. 
Tenn. 1996). 

Physical possession by a bailee is not always 
sufficient to show ‘possession of the secured 
party,’ but the indicia of control and notice may 
be sufficient to satisfy the statute of frauds 
function of attachment and show that the col- 
lateral was possessed by the secured party. 
Marlow v. Rollins Cotton Co. (In re Julien Co.), 
146 F.3d 420, 1998 U.S. App. LEXIS 16165 (6th 
Cir. Tenn. 1998), rehearing denied, — F.3d —, 
1998 U.S. App. LEXIS 24418 (6th Cir. Aug. 28, 
1998). 

Where there is objective evidence of an agree- 
ment between the parties, “possession of the 
secured party” encompasses possession of the 
collateral by a bailee of the secured party. 
Marlow v. Rollins Trust Co. (In re Julien Co.), 
202 B.R. 89, 1996 U.S. Dist. LEXIS 19417 (W.D. 
Tenn. 1996), aff'd in part and vacated in part, 
Marlow v. Rollins Cotton Co. (In re Julien Co.), 
146 F.3d 420, 1998 U.S. App. LEXIS 16165 (6th 
Cir. Tenn. 1998). 


13. Requirements Necessary to Convert 
Absolute Sale Into a Mortgage. 

Where a bill of sale is absolute on its face, it 
requires clear and satisfactory proof by parol, 
to show that it was intended as a mortgage or 
conditional sale. Scott v. Britton, 10 Tenn. 215, 
—S.W.3d— ,1828 Tenn. LEXIS 3 (1828). 

To make a deed of conveyance a mortgage 
upon its face, it must show that the consider- 
ation which supports it was either a debt due or 
money lent at the time of its execution, or it 
must contain an expressed covenant for the 
payment thereof. Hickman v. Cantrell, 17 Tenn. 
172, 1836 Tenn. LEXIS 28 (1836). 

Although sale of personalty with title re- 
tained by the seller to secure the purchase price 
is not a “mortgage”, it is, in important respects, 
governed by the same principles that control a 
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mortgage. Williamson Bros. v. Daniel, 21 Tenn. 
App. 346, 110 S.W.2d 1028, 1937 Tenn. App. 
LEXIS 37 (Tenn. Ct. App. 1937). 


14. Effect of Retention of Possession by 
Mortgagor. 

A transfer of personal property, not accompa- 
nied by a change of possession of the property 
transferred, is prima facie fraudulent and void 
as against creditors. Grubbs v. Greer, 45 Tenn. 
160, 1867 Tenn. LEXIS 111 (1867). 

A provision in a deed which hinders and 
delays creditors in the assertion of their rights 
or is coupled with a reservation of property to 
the debtor, vitiates the entire deed. Tennessee 
Natl Bank v. Ebbert & Co., 56 Tenn. 153, 1872 
Tenn. LEXIS 119 (1872). 

A mortgage of merchandise is fraudulent and 
void if it appears either on the face of it or by 
other proof either direct or circumstantial, that 
it was the intention at the making of it, that the 
mortgagor should keep possession with the 
right and power of disposing of mortgaged 
goods. Bank of Rome v. Haselton, 83 Tenn. 216, 
1885 Tenn. LEXIS 45 (1885). 

A mortgage upon a stock of merchandise with 
possession and the right to continue business 
reserved to the mortgagor is fraudulent upon 
its face and void, because inconsistent with 
security afforded by the mortgage and mani- 
festly for the benefit and advantage of the 
mortgagor. Morgan Bros. v. Dayton Coal & Iron 
Co., 134 Tenn. 228, 183 S.W. 1019, 1915 Tenn. 
LEXIS 160 (1916). 


15. Property Consumable in Use. 

Where property of a perishable nature, the 
use of which consists in its consumption is 
permitted to remain with the grantor, it will 
render the deed void as to creditors. Sommer- 
ville v. Horton, 12 Tenn. 540, 12 Tenn. 541, 1833 
Tenn. LEXIS 91 (1833). 

Where a deed is made to secure an honest 
debt due to the grantee, but it includes property 
which must necessarily be consumed in the 
using, the possession of which is suffered to 
remain with the grantor, the deed is void. 
Simpson v. Mitchell, 16 Tenn. 417, 1835 Tenn. 
LEXIS 96 (1835). 

An assignment of articles consumable in the 
using to secure the payment of a debt is fraudu- 
lent per se if the deed stipulates that the debtor 
shall retain the possession and use of it, but a 
reservation by the vendor with the purchaser’s 
consent of possession and use of articles abso- 
lutely sold, though they are consumable in the 
use, is only a badge of fraud. Richmond v. 
Crudup, 19 Tenn. 581, 1838 Tenn. LEXIS 92 
(1838). 

Chattels which are susceptible of being used 
without necessarily being consumed, are not 
such as will, in the view of a court of equity, 
render a deed of trust upon them void, if left in 
the possession of the bargainor. Ross v. Young, 
37 Tenn. 627, 1858 Tenn. LEXIS 81 (1858). 
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16. Evidence and Presumptions. 

Although the mortgagee has the right to the 
possession of the personal property conveyed in 
the mortgage deed, yet if he does not take 
possession, it amounts to a tacit agreement 
that the mortgagor shall retain it, and the 
possession so obtained between the making of 
the deed and default in the payment of the 
mortgage debt is not inconsistent with the 
deed, and no evidence of fraud. Darwin v. Han- 
dley, 11 Tenn. 502, 1832 Tenn. LEXIS 104 
(1832). 

Retention of personalty sold after agreement 


Collateral References. 

Sufficiency of debtor’s signature on security 
agreement or financing statement under UCC 
§§ 9-203 and 9-402. 3 A.L.R.4th 502. 

Sufficiency of description of collateral in se- 
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for sale is complete merely raises presumption 
of fraud which may be rebutted and which is for 
determination of jury. S.B. Spurlock & Co. v. 
Gill, 3 Tenn. Cas. (Shannon) 43 (1878). 


17. Retention of Realty and Personalty. 

Where a mortgage conveys both real and 
personal property, a retention of possession and 
sale of the personal property by the mortgagor 
does not render the conveyance fraudulent and 
void as to the lands conveyed thereby. Saylors v. 
Saylors, 50 Tenn. 525, 1871 Tenn. LEXIS 109 
(1871). 


curity agreement, under UCC §§ 9-110 and 
9-203. 100 A.L.R.3d 940. 

Sufficiency of description of crops under sub- 
section (1)(b). 67 A.L.R.3d 308. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former sections 9-115(2), (6) and 
9-203. 

2. Creation, Attachment, and Enforceability. 
Subsection (a) states the general rule that a 
security interest attaches to collateral only 
when it becomes enforceable against the debtor. 
Subsection (b) specifies the circumstances un- 
der which a security interest becomes enforce- 
able. Subsection (b) states three basic prereq- 
uisites to the existence of a security interest: 
Value (paragraph (1)), rights or power to trans- 
fer rights in collateral (paragraph (2)), and 
agreement plus satisfaction of an evidentiary 
requirement (paragraph (3)). When all of these 
elements exist, a security interest becomes en- 
forceable between the parties and attaches un- 
der subsection (a). Subsection (c) identifies cer- 
tain exceptions to the general rule of subsection 
(b). 

3. Security Agreement; Authentication. Un- 
der subsection (b)(3), enforceability requires 
the debtor’s security agreement and compliance 
with an evidentiary requirement in the nature 
of a statute of frauds. Paragraph (3)(A) repre- 
sents the most basic of the evidentiary alterna- 
tives, under which the debtor must authenti- 
cate a security agreement that provides a 
description of the collateral. Under section 
9-102 [§ 47-9-102], a “security agreement” is 
“an agreement that creates or provides for a 
security interest.” Neither that definition nor 
the requirement of paragraph (3)(A) rejects the 
deeply rooted doctrine that a bill of sale, al- 
though absolute in form, may be shown in fact 
to have been given as security. Under this 
article, as under prior law, a debtor may show 
by parol evidence that a transfer purporting to 
be absolute was in fact for security. Similarly, a 
self-styled “lease” may serve as a security 


agreement if the agreement creates a security 
interest. See section 1-203 [§ 47-1-203] (distin- 
guishing security interest from lease). 

4. Possession, Delivery, or Control Pursuant 
to Security Agreement. The other alternatives 
in subsection (b)(3) dispense with the require- 
ment of an authenticated security agreement 
and provide alternative evidentiary tests. Un- 
der paragraph (3)(B), the secured party’s pos- 
session substitutes for the debtor’s authentica- 
tion under paragraph (3)(A) if the secured 
party’s possession is “pursuant to the debtor’s 
security agreement.” That phrase refers to the 
debtor’s agreement to the secured party’s pos- 
session for the purpose of creating a security 
interest. The phrase should not be confused 
with the phrase “debtor has authenticated a 
security agreement,” used in paragraph (3)(A), 
which contemplates the debtor’s authentication 
of a record. In the unlikely event that posses- 
sion is obtained without the debtor’s agree- 
ment, possession would not suffice as a substi- 
tute for an authenticated security agreement. 
However, once the security interest has become 
enforceable and has attached, it is not impaired 
by the fact that the secured party’s possession 
is maintained without the agreement of a sub- 
sequent debtor (e.g., a transferee). Possession 
as contemplated by section 9-313 [§ 47-9-313] 
is possession for purposes of subsection 
(b)(3)(B), even though it may not constitute 
possession “pursuant to the debtor’s agree- 
ment” and consequently might not serve as a 
substitute for an authenticated security agree- 
ment under subsection (b)(3)(A). Subsection 
(b)(3)(C) provides that delivery of a certificated 
security to the secured party under section 
8-301 [§ 47-8-301] pursuant to the debtor’s 
security agreement is sufficient as a substitute 
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for an authenticated security agreement. Simi- 
larly, under subsection (b)(3)(D), control of in- 
vestment property, a deposit account, electronic 
chattel paper, or a letter-of-credit right satisfies 
the evidentiary test if control is pursuant to the 
debtor’s security agreement. 

5. Collateral Covered by Other Statute or 
Treaty. One evidentiary purpose of the formal 
requisites stated in subsection (b) is to mini- 
mize the possibility of future disputes as to the 
terms of a security agreement (e.g., as to the 
property that stands as collateral for the obli- 
gation secured). One should distinguish the 
evidentiary functions of the formal requisites of 
attachment and enforceability (such as the re- 
quirement that a security agreement contain a 
description of the collateral) from the more 
limited goals of “notice filing” for financing 
statements under part 5, explained in section 
9-502 [§ 47-9-502], comment 2. When perfec- 
tion is achieved by compliance with the require- 
ments of a statute or treaty described in section 
9-311(a) [§ 47-9-311(a)], such as a federal re- 
cording act or a certificate-of-title statute, the 
manner of describing the collateral in a registry 
imposed by the statute or treaty may or may 
not be adequate for purposes of this section and 
section 9-108 [§ 47-9-108]. However, the de- 
scription contained in the security agreement, 
not the description in a public registry or on a 
certificate of title, controls for purposes of this 
section. 

6. Debtor’s Rights; Debtor’s Power to Trans- 
fer Rights. Subsection (b)(2) conditions attach- 
ment on the debtor’s having “rights in the 
collateral or the power to transfer rights in the 
collateral to a secured party.” A debtor’s limited 
rights in collateral, short of full ownership, are 
sufficient for a security interest to attach. How- 
ever, in accordance with basic personal prop- 
erty conveyancing principles, the baseline rule 
is that a security interest attaches only to 
whatever rights a debtor may have, broad or 
limited as those rights may be. 

Certain exceptions to the baseline rule en- 
able a debtor to transfer, and a security interest 
to attach to, greater rights than the debtor has. 
See part 3, subpart 3 (priority rules). The 
phrase, “or the power to transfer rights in the 
collateral to a secured party,” accommodates 
those exceptions. In some cases, a debtor may 
have power to transfer another person’s rights 
only to a class of transferees that excludes 
secured parties. See, e.g., section 2-403(2) 
[§ 47-2-403(2)] (giving certain merchants 
power to transfer an entruster’s rights to a 
buyer in ordinary course of business). Under 
those circumstances, the debtor would not have 
the power to create a security interest in the 
other person’s rights, and the condition in sub- 
section (b)(2) would not be satisfied. 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 74 


7. New Debtors. Subsection (e) makes clear 
that the enforceability requirements of subsec- 
tion (b)(3) are met when a new debtor becomes 
bound under an original debtor’s security 
agreement. If a new debtor becomes bound as 
debtor by a security agreement entered into by 
another person, the security agreement satis- 
fies the requirement of subsection (b)(3) as to 
the existing and after-acquired property of the 
new debtor to the extent the property is de- 
scribed in the agreement. 

Subsection (d) explains when a new debtor 
becomes bound. Persons who become bound 
under paragraph (2) are limited to those who 
both become primarily liable for the original 
debtor’s obligations and succeed to (or acquire) 
its assets. Thus, the paragraph excludes sure- 
ties and other secondary obligors as well as 
persons who become obligated through veil 
piercing and other nonsuccessorship doctrines. 
In many cases, paragraph (2) will exclude suc- 
cessors to the assets and liabilities of a division 
of a debtor. See also section 9-508 [§ 47-9-508], 
comment 3. 

8. Supporting Obligations. Under subsection 
(f), a security interest in a “supporting obliga- 
tion” (defined in section 9-102 [§ 47-9-102]) 
automatically follows from a security interest 
in the underlying, supported collateral. This 
result was implicit under former article 9. Im- 
plicit in subsection (f) is the principle that the 
secured party’s interest in a supporting obliga- 
tion extends to the supporting obligation only 
to the extent that it supports the collateral in 
which the secured party has a security interest. 
Complex issues may arise, however, if a sup- 
porting obligation supports many separate ob- 
ligations of a particular account debtor and if 
the supported obligations are separately as- 
signed as security to several secured parties. 
The problems may be exacerbated if a support- 
ing obligation is limited to an aggregate 
amount that is less than the aggregate amount 
of the obligations it supports. This article does 
not contain provisions dealing with competing 
claims to a limited supporting obligation. As 
under former article 9, the law of suretyship 
and the agreements of the parties will control. 

9. Collateral Follows Right to Payment or 
Performance. Subsection (g) codifies the com- 
mon law rule that a transfer of an obligation 
secured by a security interest or other lien on 
personal or real property also transfers the 
security interest or lien. See Restatement (3d), 
Property (Mortgages) section 5.4(a) (1997). See 
also section 9-308(e) [§ 47-9-308(e)] (analogous 
rule for perfection). 

10. Investment Property. Subsections (h) 
and (i) make clear that attachment of a security 
interest in a securities account or commodity 
account is also attachment in security entitle- 
ments or commodity contracts carried in the 
accounts. 
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47-9-204 


47-9-204. After-acquired property — Future advances. 


(a) After-acquired collateral. Except as otherwise provided in subsection 
(b), a security agreement may create or provide for a security interest in 


after-acquired collateral. 


(b) When after-acquired property clause not effective. A security 
interest does not attach under a term constituting an after-acquired property 


clause to: 


(1) consumer goods, other than an accession when given as additional 
security, unless the debtor acquires rights in them within ten (10) days after 


the secured party gives value; or 
(2) a commercial tort claim. 


(c) Future advances and other value. A security agreement may provide 
that collateral secures, or that accounts, chattel paper, payment intangibles, or 
promissory notes are sold in connection with, future advances or other value, 
whether or not the advances or value are given pursuant to commitment. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 2, §§ 47-9-201 — 47-9-208 (Acts 
1963, ch. 81, § 1 (9-201 — 9-208); 1985, ch. 404, 
§§ 11, 12; 1986, ch. 737, § 47; 1994, ch. 915, 
§ 4; 1997, ch. 79, § 6; 1998, ch. 725, § 1) was 
repealed and replaced in the revision of chapter 
9 of the Uniform Commercial Code by Acts 
2000, ch. 846, § 1, effective July 1, 2001. 


Cross-References. 

Agricultural production input, title 48, ch. 
31. 

Executing subsequent mortgage without dis- 
closing previous mortgages, penalty, § 39-14- 
116. 


Transition provisions, title 47, ch. 9, part 7. 


Section to Section References. 
This section is referred to in § 43-31-1083. 


Prior Tennessee Law: 
§§ 64-902, 64-904, 64-906, 64-1216, 64-1802. 


Textbooks. 

Tennessee Jurisprudence, 1 Tenn. Juris., Ag- 
riculture, § 4; 6 Tenn. Juris., Commercial Law, 
§ 101. 


Law Reviews. 

Creation, Perfection, and Enforcement of Se- 
curity Interest Under the “Tennessee” Commer- 
cial Code (John A. Walker, Jr.), 48 Tenn. L. Rev. 
819 (1981). 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


. In General. 

. Future Advance Clause. 

. Property Not in Existence. 
. Ores and Minerals. 

. Animals and Offspring. 
Crops. 

. Substitution of Property. 


mB NYMMRONH 


. In General. 

The transfer of a security interest takes effect 
between the parties when the debtor acquires 
rights in the collateral, or in U.C.C. terminol- 
ogy, when the security interest attaches. In re 
Ken Gardner Ford Sales, Inc., 10 B.R. 632, 
1981 Bankr. LEXIS 3928 (Bankr. E.D. Tenn. 
1981), affd, 23 B.R. 743, 1982 U.S. Dist. LEXIS 
16663 (E.D. Tenn. 1982). 


2. Future Advance Clause. 

Where the lender’s security agreement con- 
tains a future advance clause, the lender’s 
priority as to all future advances will date back 
to the time the original security agreement was 
filed. Commerce Union Bank v. Possum Holler, 
Inc., 620 S.W.2d 487, 1981 Tenn. LEXIS 476 
(Tenn. 1981). 

Future advance clauses historically have 
been strictly construed against the creditor. In 
re Blair, 26 B.R. 228, 1982 Bankr. LEXIS 3312 
(Bankr. W.D. Tenn. 1982), superseded by stat- 
ute as stated in, Willie v. First Am. Nat’l Bank, 
157 B.R. 623, 1993 Bankr. LEXIS 1190 (Bankr. 
M.D. Tenn. 1993); In re Blurton, 26 B.R. 508, 
1983 Bankr. LEXIS 7023 (Bankr. W.D. Tenn. 
1983). 

For a future indebtedness to be secured by 
reason of a future advance clause in the initial 
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credit instrument, the subsequent debt must be 
of the same class as the primary obligation 
secured by the instrument and so unrelated to 
it that the consent of the debtor to its inclusion 
may be inferred. In re Blair, 26 B.R. 228, 1982 
Bankr. LEXIS 3312 (Bankr. W.D. Tenn. 1982), 
superseded by statute as stated in, Willie v. 
First Am. Nat’l Bank, 157 B.R. 623, 1993 
Bankr. LEXIS 1190 (Bankr. M.D. Tenn. 1993); 
In re Blurton, 26 B.R. 508, 1983 Bankr. LEXIS 
7023 (Bankr. W.D. Tenn. 1983). 


3. Property Not in Existence. 

A mortgage of subsequently acquired goods 
or other property having no connection with 
property actually in existence at the date of the 
mortgage, is void as against subsequent pur- 
chasers or attaching creditors. Phelps v. Mur- 
ray, 2 Cooper’s Tenn. Ch. 746 (1877). 

A valid mortgage may be made of property 
not in existence at the date of the mortgage, so 
as to operate and attach to it so soon as it comes 
into existence and make it effective security for 
the debt provided for in the mortgage. Judge v. 
Jones, 99 Tenn. 20, 42 S.W. 4, 1897 Tenn. 
LEXIS 3 (1897). 


4, Ores and Minerals. 

The lien of a deed of trust upon “ores to be 
mined and taken from” certain mines does not 
attach until the ore is mined. Galloway v. Blue 
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Springs Min. Co., 37 S.W. 1016, 1896 Tenn. Ch. 
App. LEXIS 46 (1896). 


5. Animals and Offspring. 

When a mare in foal is conveyed in trust, the 
trust attaches to the foal, although it is not so 
declared in the deed. Latta v. Fowlkes, 94 Tenn. 
219, 29 S.W. 124, 1894 Tenn. LEXIS 36 (1894). 

As between the parties to a mortgage on a 
mare, which is silent as to the ownership of her 
increase, the mortgagee is the owner thereof, 
subject to the terms of the mortgage, though 
the mare remains in the mortgagor’s possession 
and was bred by him after the execution of the 
mortgage, and without notice to the mortgagee. 
Ellis v. Reaves, 94 Tenn. 210, 28 S.W. 1089, 
1894 Tenn. LEXIS 35 (1895). 


6. Crops. 

Crops which are yet to be grown on a certain 
soil may be mortgaged. Tedford v. Wilson, 40 
Tenn. 311, 1859 Tenn. LEXIS 84 (1859); Judge 
v. Jones, 99 Tenn. 20, 42 S.W. 4, 1897 Tenn. 
LEXIS 3 (1897). 


7. Substitution of Property. 

A substitution by unregistered agreement for 
personal properties described in a trust deed of 
other property of like character not mentioned 
therein, is void as to judgment creditors of the 
maker of the deed. Rodes v. Haynes, 95 Tenn. 
673, 33 S.W. 564, 1895 Tenn. LEXIS 141 (1895). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-204. 

2. After-Acquired Property; Continuing Gen- 
eral Lien. Subsection (a) makes clear that a 
security interest arising by virtue of an after- 
acquired property clause is no less valid than a 
security interest in collateral in which the 
debtor has rights at the time value is given. A 
security interest in after-acquired property is 
not merely an “equitable” interest; no further 
action by the secured party — such as a supple- 
mental agreement covering the new collateral 
— is required. This section adopts the principle 
of a “continuing general lien” or “floating lien.” 
It validates a security interest in the debtor’s 
existing and (upon acquisition) future assets, 
even though the debtor has liberty to use or 
dispose of collateral without being required to 
account for proceeds or substitute new collat- 
eral. See section 9-205 [§ 47-9-205]. Subsection 
(a), together with subsection (c), also validates 
“cross-collateral” clauses under which collat- 
eral acquired at any time secures advances 
whenever made. 

3. After-Acquired Consumer Goods. Subsec- 
tion (b)(1) makes ineffective an after-acquired 
property clause covering consumer goods (de- 
fined in section 9-109 [§ 47-9-109]), except as 
accessions (see section 9-335), acquired more 
than (10) days after the secured party gives 


value. Subsection (b)(1) is unchanged in sub- 
stance from the corresponding provision in for- 
mer section 9-204(2) [§ 47-9-204(2)]. 

4. Commercial Tort Claims. Subsection (b)(2) 
provides that an after-acquired property clause 
in a security agreement does not reach future 
commercial tort claims. In order for a security 
interest in a tort claim to attach, the claim 
must be in existence when the security agree- 
ment is authenticated. In addition, the security 
agreement must describe the tort claim with 
greater specificity than simply “all tort claims.” 
See section 9-108(e) [§ 47-9-108(e)]. 

5. Future Advances; Obligations Secured. 
Under subsection (c) collateral may secure fu- 
ture as well as past or present advances if the 
security agreement so provides. This is in line 
with the policy of this article toward security 
interests in after-acquired property under sub- 
section (a). Indeed, the parties are free to agree 
that a security interest secures any obligation 
whatsoever. Determining the obligations se- 
cured by collateral is solely a matter of constru- 
ing the parties’ agreement under applicable 
law. This article rejects the holdings of cases 
decided under former article 9 that applied 
other tests, such as whether a future advance 
or other subsequently incurred obligation was 
of the same or a similar type or class as earlier 
advances and obligations secured by the 
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collateral. 

6. Sales of Receivables. Subsections (a) and 
(c) expressly validate after-acquired property 
and future advance clauses not only when the 
transaction is for security purposes but also 
when the transaction is the sale of accounts, 
chattel paper, payment intangibles, or promis- 
sory notes. This result was implicit under for- 
mer article 9. 

7. Financing Statements. The effect of after- 
acquired property and future advance clauses 


47-9-205 


as components of a security agreement should 
not be confused with the requirements appli- 
cable to financing statements under this arti- 
cle’s system of perfection by notice filing. The 
references to after-acquired property clauses 
and future advance clauses in this section are 
limited to security agreements. There is no 
need to refer to after-acquired property or fu- 
ture advances or other obligations secured in a 
financing statement. See section 9-502 [§ 47-9- 
502], comment 2. 


47-9-205. Use or disposition of collateral permissible. 


(a) When security interest not invalid or fraudulent. A security inter- 
est is not invalid or fraudulent against creditors solely because: 
(1) the debtor has the right or ability to: 
(A) use, commingle, or dispose of all or part of the collateral, including 


returned or repossessed goods; 


(B) collect, compromise, enforce, or otherwise deal with collateral; 
(C) accept the return of collateral or make repossessions; or 
(D) use, commingle, or dispose of proceeds; or 
(2) the secured party fails to require the debtor to account for proceeds or 


replace collateral. 


(b) Requirements of possession not relaxed. This section does not relax 
the requirements of possession if attachment, perfection, or enforcement of a 
security interest depends upon possession of the collateral by the secured 


party. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 2, §§ 47-9-201 — 47-9-208 (Acts 
1963, ch. 81, § 1 (9-201 — 9-208); 1985, ch. 404, 
§§ 11, 12; 1986, ch. 787, § 47; 1994, ch. 915, 
§ 4; 1997, ch. 79, § 6; 1998, ch. 725, § 1) was 
repealed and replaced in the revision of chapter 
9 of the Uniform Commercial Code by Acts 
2000, ch. 846, § 1, effective July 1, 2001. 


Prior Tennessee Law: 
§§ 64-907, 64-911. 


Law Reviews. 

The Elusive Security Interest: Tennessee 
Variations on a Theme (John A. Walker, Jr.), 41 
Tenn. L. Rev. 831. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Future Advances Clause. 

. Retention of Possession and Power of Sale. 

. Power of Sale and Duty to Account. 

. Power of Sale and Retention of Profits. 

. Retention of Nonconsumable Property. 

. Limitations on Mortgagee’s Power to Sell on 
Default. 


aor WON 


1. Future Advances Clause. 

A future advances clause in a security agree- 
ment covers only advances shown to have been 
within the contemplation of the parties at the 


time the security agreement was signed. In re 
Bason, 20 B.R. 49, 1982 Bankr. LEXIS 4265 
(Bankr. E.D. Tenn. 1982). 


2. Retention of Possession and Power of 
Sale. 

A trust deed of a stock of liquors, with the 
fixtures, lease, license, etc., made to secure 
seven notes amounting to $10,500, by the pro- 
visions of which, if the notes were promptly 
paid, the deed would be satisfied, and the 
property reconveyed; but a failure to pay one or 
more at maturity entitled the trustee to take 
possession, and sell a portion of all the prop- 
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erty; while meantime a bond and inventory 
were waived; and the assignors were to retain 
possession and continue business, subject to 
the trust, with power to dispose and sell, or 
replenish an increase, the stock, collect ac- 
counts, and make necessary expenditures, and 
even to admit new members into the firm, held 
void as against attaching creditors. Tennessee 
Nat'l Bank v. Ebbert & Co., 56 Tenn. 153, 1872 
Tenn. LEXIS 119 (1872). 

Where the trustee is not required to take 
possession of the goods mentioned in the deed 
without limiting the debtor in his discretion as 
to the appropriation of the proceeds of sales, no 
distinction being made as to goods to be bought 
for replenishing the stock, whether for cash or 
on credit, but the entire stock is to be held 
under the trust conveyance, the same is void, 
and if the amount mentioned in the deed is to 
stand as security for future advancements to 
enable the debtor to trade upon the goods in his 
possession, and such others as he may bring 
into the stock, the courts say: “The conclusion is 
irresistible that the conveyance was made to 
hinder and delay creditors, and is, therefore, 
fraudulent in fact and absolutely void.” R. W. 
McCrasly & Co. v. Hasslock, 63 Tenn. 1, 1874 
Tenn. LEXIS 191 (1874). 

Where it appears either on the face of the 
mortgage or by parol, that the mortgagee has 
given to the mortgagor power to dispose of the 
property mortgaged, and to apply the proceeds 
to his own use, the mortgage is void as to 
attaching creditors. Bank of Rome v. Haselton, 
83 Tenn. 216, 1885 Tenn. LEXIS 45 (1885). 

A conveyance, without actual fraud, of a 
stock of goods and other property, to secure a 
debt much larger in amount than the value, is 
void as against the creditors of grantor, where it 
permits the latter to sell the goods in the usual 
course of trade until the maturity of the debt, 
subject to the control of the trustee, without 
requiring bond, where the trustee’s control is 
merely nominal, and he has no real right of 
possession until after the debt matures, and 
when the debtor, in the meantime, changes, 
replenishes, and deals with the stock of goods 
as he chooses. Bank of Cookville v. Brier, 95 
Tenn. 331, 32 S.W. 205, 1895 Tenn. LEXIS 94 
(1895). 

A deed of trust of a stock of merchandise, 
reciting that if the debtor “shall purchase other 
goods for such stock, this trust deed is to 
include them also,” and that, if the debtor 
should pay the debt within six months, then the 
deed shall be void, but if not, then the trustee 
shall sell the property to the highest bidder, is 
not fraudulent on its face in retaining in the 
grantor by implication, possession and power to 
sell. Reeves v. John, 95 Tenn. 434, 32 S.W. 312, 
1895 Tenn. LEXIS 112 (1895). 
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A mortgage upon stock of merchandise with 
possession and right to continue business re- 
served to mortgagor is upon its face fraudulent 
and void. Morgan Bros. v. Dayton Coal & Iron 
Co., 134 Tenn. 228, 183 S.W. 1019, 1915 Tenn. 
LEXIS 160 (1916). 


3. Power of Sale and Duty to Account. 

In chattel mortgage that permits mortgagor 
to retain possession of mortgaged property and 
is given power to sell it in the ordinary course of 
business, where there is an additional provi- 
sion that the mortgagor should account for the 
proceeds of the sale the mortgage is not fraudu- 
lent to his creditors. Cunningham v. G. F. C. 
Corp., 35 Tenn. App. 237, 244 S.W.2d 181, 1951 
Tenn. App. LEXIS 67 (Tenn. Ct. App. 1951). 

A stipulation in a mortgage or assignment 
that the notes secured should be paid out of the 
proceeds of the sale of the goods mortgaged, 
and a sufficient amount only of the sale re- 
tained by the mortgagor to keep up the stock, is 
not such a reservation to the use of the mort- 
gagor as will vitiate and render the conveyance 
void. Hickman v. Perrin, 46 Tenn. 135, 1868 
Tenn. LEXIS 75 (1868), overruled in part, Ten- 
nessee Nat'l Bank v. Ebbert & Co., 56 Tenn. 
153, 1872 Tenn. LEXIS 119 (1872). 


4, Power of Sale and Retention of Profits. 

A stipulation in a deed of trust, reserving to 
the debtor the right of receiving the rents and 
profits of lands, the hire of the slaves, and to 
have the superintendence and management of 
the merchandise to the same extent as if the 
deed were not made, is totally inconsistent with 
the rights of other creditors and renders the 
deed fraudulent and void as to them. Galt v. 
Dibrell, 18 Tenn. 146, 1836 Tenn. LEXIS 111 
(1836). 


5. Retention of Nonconsumable Property. 

A mortgage on personalty, not necessarily 
consumable in use, where possession and right 
to use the same is reserved in the grantor, will 
not be held invalid unless it appears from the 
instrument taken as a whole, that the reserva- 
tion is inconsistent with the purposes of the 
instrument and for the benefit and advantage 
of the grantor. Morgan Bros. v. Dayton Coal & 
Iron Co., 134 Tenn. 228, 183 S.W. 1019, 1915 
Tenn. LEXIS 160 (1916). 


6. Limitations on Mortgagee’s Power to 
Sell on Default. 

A deed of trust given to secure a debt which 
conveyed to the trustee “all the stock, wagons, 
utensils, horse, corn, mules, hogs, cord wood 
and crops, and all other personal property” 
then on the place belonging to the grantor, but 
authorizing the trustee only to sell cord wood 
and crops, was void on its face. Woodward v. 
Goodman, 3 Shan. 483 (1875). 
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Collateral References. 
Right of secured creditor to have set aside 
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fraudulent transfer of other property by his 
debtor. 8 A.L.R.4th 1123. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-205. 

2. Validity of Unrestricted “Floating Lien.” 
This article expressly validates the “floating 
lien” on shifting collateral. See sections 9-201, 
9-204 [§§ 47-9-201, 47-9-204], and comment 2. 
This section provides that a security interest is 
not invalid or fraudulent by reason of the 
debtor’s liberty to dispose of the collateral with- 
out being required to account to the secured 
party for proceeds or substitute new collateral. 
As did former section 9-205, this section repeals 
the rule of Benedict v. Ratner, 268 U.S. 353 
(1925), and other cases which held such ar- 
rangements void as a matter of law because the 
debtor was given unfettered dominion or con- 
trol over collateral. The Benedict rule did not 
effectively discourage or eliminate security 
transactions in inventory and receivables. In- 
stead, it forced financing arrangements to be 
self-liquidating. Although this section repeals 
Benedict, the filing and other perfection re- 
quirements (see part 3, subpart 2, and part 5) 
provide for public notice that overcomes any 
potential misleading effects of a debtor’s use 
and control of collateral. Moreover, nothing in 
this section prevents the debtor and secured 


party from agreeing to procedures by which the 
secured party polices or monitors collateral or 
to restrictions on the debtor’s dominion. How- 
ever, this article leaves these matters to agree- 
ment based on business considerations, not on 
legal requirements. 

3. Possessory Security Interests. Subsection 
(b) makes clear that this section does not relax 
the requirements for perfection by possession 
under section 9-315 [§ 47-9-315]. If a secured 
party allows the debtor access to and control 
over collateral its security interest may be or 
become unperfected. 

4. Permissible Freedom for Debtor to En- 
force Collateral. Former section 9-205 referred 
to a debtor’s “liberty ... to collect or compromise 
accounts or chattel paper.” This section recog- 
nizes the broader rights of a debtor to “enforce,” 
as well as to “collect” and “compromise” collat- 
eral. This section’s reference to collecting, com- 
promising, and enforcing “collateral” instead of 
“accounts or chattel paper” contemplates the 
many other types of collateral that a debtor 
may wish to “collect, compromise, or enforce”: 
E.g., deposit accounts, documents, general in- 
tangibles, instruments, investment property, 
and letter-of-credit rights. 


47-9-206. Security interest arising in purchase or delivery of financial 


asset. 


(a) Security 


interest when person buys through securities 


intermediary. A security interest in favor of a securities intermediary 
attaches to a person’s security entitlement if: 

(1) the person buys a financial asset through the securities intermediary 
in a transaction in which the person is obligated to pay the purchase price to 
the securities intermediary at the time of the purchase; and 

(2) the securities intermediary credits the financial asset to the buyer’s 
securities account before the buyer pays the securities intermediary. 

(b) Security interest secures obligation to pay for financial asset. 
The security interest described in subsection (a) secures the person’s obligation 


to pay for the financial asset. 


(c) Security interest in payment against delivery transaction. A 
security interest in favor of a person that delivers a certificated security or 
other financial asset represented by a writing attaches to the security or other 


financial asset if: 


(1) the security or other financial asset: 

(A) in the ordinary course of business is transferred by delivery with 
any necessary endorsement or assignment; and 

(B) is delivered under an agreement between persons in the business of 
dealing with such securities or financial assets; and 
(2) the agreement calls for delivery against payment. 
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(d) Security interest secures obligation to pay for delivery. The 
security interest described in subsection (c) secures the obligation to make 


payment for the delivery. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 2, §§ 47-9-201 — 47-9-208 (Acts 
1963, ch. 81, § 1 (9-201 — 9-208); 1985, ch. 404, 
§§ 11, 12; 1986, ch. 737, § 47; 1994, ch. 915, 
§ 4; 1997, ch. 79, § 6; 1998, ch. 725, § 1) was 


+ 


repealed and replaced in the revision of chapter 
9 of the Uniform Commercial Code by Acts 
2000, ch. 846, § 1, effective July 1, 2001. 


Section to Section References. 
This section is referred to in §§ 47-9-208, 
47-9-309. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-116. 

2. Codification of “Broker’s Lien.” Depending 
upon a securities intermediary’s arrangements 
with its entitlement holders, the securities in- 
termediary may treat the entitlement holder as 
entitled to financial assets before the entitle- 
ment holder has actually made payment for 
them. For example, many brokers permit retail 
customers to pay for financial assets by check. 
The broker may not receive final payment of 
the check until several days after the broker 
has credited the customer’s securities account 
for the financial assets. Thus, the customer will 
have acquired a security entitlement prior to 
payment. Subsection (a) provides that, in such 
circumstances, the securities intermediary has 
a security interest in the entitlement holder’s 
security entitlement. Under subsection (b) the 
security interest secures the customer’s obliga- 
tion to pay for the financial asset in question. 
Subsections (a) and (b) codify and adapt to the 
indirect holding system the so-called “broker’s 
lien,” which has long been recognized. See Re- 
statement, Security section 12. 

3. Financial Assets Delivered Against Pay- 
ment. Subsection (c) creates a security interest 
in favor of persons who deliver certificated 
securities or other financial assets in physical 
form, such as money market instruments, if the 
agreed payment is not received. In some ar- 
rangements for settlement of transactions in 
physical financial assets, the seller’s securities 
custodian will deliver physical certificates to 
the buyer’s securities custodian and receive a 
time-stamped delivery receipt. The buyer’s se- 
curities custodian will examine the certificate 


to ensure that it is in good order, and that the 
delivery matches a trade in which the buyer 
has instructed the seller to deliver to that 
custodian. If all is in order, the receiving custo- 
dian will settle with the delivering custodian 
through whatever funds settlement system has 
been agreed upon or is used by custom and 
usage in that market. The understanding of the 
trade, however, is that the delivery is condi- 
tioned upon payment, so that if payment is not 
made for any reason, the security will be re- 
turned to the deliverer. Subsection (c) clarifies 
the rights of persons making deliveries in such 
circumstances. It provides the person making 
delivery with a security interest in the securi- 
ties or other financial assets; under subsection 
(d), the security interest secures the seller’s 
right to receive payment for the delivery. Sec- 
tion 8-301 [§ 47-8-301] specifies when delivery 
of a certificated security occurs; that section 
should be applied as well to other financial 
assets as well for purposes of this section. 

4. Automatic Attachment and Perfection. 
Subsections (a) and (c) refer to attachment of a 
security interest. Attachment under this sec- 
tion has the same incidents (enforceability, 
right to proceeds, etc.) as attachment under 
section 9-203 [§ 47-9-203]. This section over- 
rides the general attachment rules in section 
9-203 [§ 47-9-203]. See section 9-203(c) [§ 47- 
9-203(c)]. A securities intermediary’s security 
interest under subsection (a) is perfected by 
control without further action. See sections 
8-106 [§ 47-8-106] (control) and 9-314 [§ 47-9- 
314] (perfection). Security interests arising un- 
der subsection (c) are automatically perfected. 
See section 9-309(9) [§ 47-9-309(9)]. 


RIGHTS AND DUTIES 


47-9-207. Rights and duties of secured party having possession or 


control of collateral. 


(a) Duty of care when secured party in possession. Except as other- 
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wise provided in subsection (d), a secured party shall use reasonable care in 
the custody and preservation of collateral in the secured party’s possession. In 
the case of chattel paper or an instrument, reasonable care includes taking 
necessary steps to preserve rights against prior parties unless otherwise 
agreed. 

(b) Expenses, risks, duties, and rights when secured party in 
possession. Except as otherwise provided in subsection (d), if a secured party 
has possession of collateral: 

(1) reasonable expenses, including the cost of insurance and payment of 
taxes or other charges, incurred in the custody, preservation, use, or 
operation of the collateral are chargeable to the debtor and are secured by 
the collateral; 

(2) the risk of accidental loss or damage is on the debtor to the extent of 
a deficiency in any effective insurance coverage; 

(3) the secured party shall keep the collateral identifiable, but fungible 
collateral may be commingled; and 

(4) the secured party may use or operate the collateral: 

(A) for the purpose of preserving the collateral or its value; 

(B) as permitted by an order of a court having competent jurisdiction; or 

(C) except in the case of consumer goods, in the manner and to the 
extent agreed by the debtor. 

(c) Duties and rights when secured party in possession or control. 
Except as otherwise provided in subsection (d), a secured party having 
possession of collateral or control of collateral under § 47-7-106, § 47-9-104, 
§ 47-9-105, § 47-9-106, or § 47-9-107: 

(1) may hold as additional security any proceeds, except money or funds, 
received from the collateral; 

(2) shall apply money or funds received from the collateral to reduce the 
secured obligation, unless remitted to the debtor; and 

(3) may create a security interest in the collateral. 

(d) Buyer of certain rights to payment. If the secured party is a buyer of 
accounts, chattel paper, payment intangibles, or promissory notes or a 
consignor: 

(1) subsection (a) does not apply unless the secured party is entitled under 
an agreement: 

(A) to charge back uncollected collateral; or 

(B) otherwise to full or limited recourse against the debtor or a 
secondary obligor based on the nonpayment or other default of an account 
debtor or other obligor on the collateral; and 

(2) subsections (b) and (c) do not apply. 


History. 9 of the Uniform Commercial Code by Acts 


Acts 2000, ch. 846, § 1; 2008, ch. 814, § 27. 


Compiler’s Notes. 

Former part 2, §§ 47-9-201 — 47-9-208 (Acts 
1963, ch. 81, § 1 (9-201 — 9-208); 1985, ch. 404, 
§§ 11, 12; 1986, ch. 737, § 47; 1994, ch. 915, 
§ 4; 1997, ch. 79, § 6; 1998, ch. 725, § 1) was 
repealed and replaced in the revision of chapter 


2000, ch. 846, § 1, effective July 1, 2001. 


Section to Section References. 
This section is referred to in §§ 47-9-601, 
47-9-602. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
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Commercial Law, § 104; 14 Tenn. Juris., Guar- 
anty, § 9; 20 Tenn. Juris., Pledge and Collat- 
eral Security, § 6. 


Law Reviews. 
Creation, Perfection, and Enforcement of Se- 
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curity Interest Under the “Tennessee” Commer- 
cial Code (John A. Walker, Jr.), 48 Tenn. L. Rev. 
819 (1981). s 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Common Law. 

. Secured Creditor’s Duty to Debtor. 

. Rights Against Third Parties. 

. Waiver of Defenses. 

. Duty of Reasonable Care. 

. Application and Intent of Former Subsection 
(1). 

7. Secured Creditor’s Expenses. 

8. Guaranty Agreement. 

9. Banker’s Lien. 

10. Instrument Itself as Collateral. 


Oot ON eH 


1. Common Law. 

Section 18 of the Restatement of Security is 
incorporated into Tennessee common law by 
reference under comment 1 to this section. 
FDIC v. Webb, 464 F. Supp. 520, 1978 U.S. Dist. 
LEXIS 7098 (E.D. Tenn. 1978). 


2. Secured Creditor’s Duty to Debtor. 

A pawnee or mortgagee of slaves, where he 
has possession, is subject to the same respon- 
sibilities and duties that exist in the case of a 
hirer. Overton v. Bigelow’s Adm’r, 18 Tenn. 48, 
1836 Tenn. LEXIS 100 (1836). 

Where a mortgagee is in possession of slaves 
mortgaged, he is liable to account to mortgagor 
for hire of such slaves. Whitmore v. Parks, 22 
Tenn. 95, 1842 Tenn. LEXIS 36 (1842). 

A creditor who takes from his debtor an 
assignment of claims in favor of his debtor 
against third parties as collateral security for 
his debt, to be applied to payment of same, is 
liable for any of those claims that are lost by 
reason of his negligence. Word v. Morgan & Co., 
37 Tenn. 79, 1857 Tenn. LEXIS 80 (1857). 

Where trustee under deed of trust deferred 
taking cattle and horses into his possession by 
assent of beneficiaries and property died or was 
destroyed without his fault, he was not liable 
for the value thereof. Wilson v. Frazier, 1 Shan. 
645 (1876). 

Where collaterals are placed in the hands of a 
creditor by the principal debtor as additional 
security, if the creditor undertakes to do any 
act, or omits to do, as he had agreed, and loss 
results, he will be held liable. Cherry v. Miller, 
75 Tenn. 305, 1881 Tenn. LEXIS 120 (1881). 

Where collateral is placed by a debtor in the 
hands of his creditor, any failure on the part of 
the creditor to take steps in the ordinary course 


of collection whereby the collateral is rendered 
valueless, will make the creditor responsible for 
the loss. Harper v. Second Nat'l Bank, 80 Tenn. 
678, 1883 Tenn. LEXIS 228 (1883). 

Where note defined pledgee-bank’s duty of 
care reasonably within the meaning of com- 
ment 1 to this section, any further implied duty 
arising by conduct between the parties could 
not be used to establish a setoff under § 47-3- 
306 against the federal deposit insurance cor- 
poration’s claim as liquidator of the pledgee, in 
view of 12 U.S.C. § 1823 binding the FDIC to 
terms of written agreement only. FDIC v. Webb, 
464 F. Supp. 520, 1978 U.S. Dist. LEXIS 7098 
(E.D. Tenn. 1978). 

A pledgee is under no duty to sell collateral 
stocks declining in value absent a reasonable 
request by the pledgor, but it is possible for a 
pledgee by his actions to assume a duty to 
notify the pledgor of declining stock value. 
FDIC v. Webb, 464 F. Supp. 520, 1978 U.S. Dist. 
LEXIS 7098 (E.D. Tenn. 1978). 

Allegation that creditor’s bank was negligent 
in conducting its business affairs and that that 
negligence ultimately affected the value of the 
debtor’s collateral which was stock in the credi- 
tor’s parent corporation, was insufficient to 
sustain a setoff for impairment of collateral 
absent an allegation that the creditor had acted 
with the specific intent to reduce the value of 
the collateral. FDIC v. Webb, 464 F. Supp. 520, 
1978 U.S. Dist. LEXIS 7098 (E.D. Tenn. 1978). 

Failure to exercise reasonable care in the 
preservation of collateral breached contract set- 
ting out that duty and impairment of the col- 
lateral caused by that breach could be asserted 
as a setoff under § 47-3-306. FDIC v. Webb, 464 
F. Supp. 520, 1978 U.S. Dist. LEXIS 7098 (E.D. 
Tenn. 1978). 

Tennessee law generally denies recovery to a 
pledgor whose collateral stocks have depreci- 
ated while in the hands of the pledgee. FDIC v. 
Webb, 464 F. Supp. 520, 1978 U.S. Dist. LEXIS 
7098 (E.D. Tenn. 1978). 

The entire thrust of this section is to require 
a creditor to preserve collateral in his posses- 
sion so as not to injure the person who has 
given that collateral. Thus, the phrase “any 
loss” in former subsection (3) means any loss to 
the one who has provided the collateral. Union 
Planters Nat’l Bank v. Markowitz, 468 F. Supp. 
529, 1979 U.S. Dist. LEXIS 14461 (W.D. Tenn. 
1979). 
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The duty of reasonable care when applied to 
stock pledged as collateral refers to the physical 
possession of the stock certificates and neither 
imposes liability upon a lender if the market 
value of the stock declines nor establishes a 
duty to notify the pledgor of the decline in 
value. Marriott Employees’ Fed. Credit Union 
v. Harris, 897 S.W.2d 723, 1994 Tenn. App. 
LEXIS 732 (Tenn. Ct. App. 1994). 


3. Rights Against Third Parties. 

One creditor cannot, upon execution or at- 
tachment, take property held by another as a 
pledge, without discharging the debt for which 
it is held. First Nat'l Bank v. J. T. Pettit & Co., 
56 Tenn. 447, 1872 Tenn. LEXIS 158 (1872). 

The duty of care a pledgee owes his pledgor is 
the duty to exercise reasonable care in preserv- 
ing the physical well-being of the collateral 
and, in the case of documents evidencing a 
pledgor’s right against third parties, the duty to 
preserve the rights of the pledgor. FDIC v. 
Webb, 464 F. Supp. 520, 1978 U.S. Dist. LEXIS 
7098 (E.D. Tenn. 1978). 


4, Waiver of Defenses. 

Since neither the impairment of collateral 
defense of § 47-9-207 nor of § 47-3-605 is avail- 
able to a guarantor who is not party to a note, it 
follows that any prohibition on waiver of these 
defenses contained in § 47-1-102(3) is also in- 
applicable. Union Planters Nat Bank v. 
Markowitz, 468 F. Supp. 529, 1979 U.S. Dist. 
LEXIS 14461 (W.D. Tenn. 1979). 


5. Duty of Reasonable Care. 

The duty of reasonable care does not require 
a secured party to preserve his rights in collat- 
eral when the parties agree otherwise. Union 
Planters Nat’l Bank v. Markowitz, 468 F. Supp. 
529, 1979 U.S. Dist. LEXIS 14461 (W.D. Tenn. 
1979). 


6. Application and Intent of Former Sub- 
section (1). 

The first sentence of former subsection (1) 
was intended to protect a pledger of collateral 
when he physically turns over possession of 
that collateral to the secured party. As such, 


Collateral References. 
Duty of pledgee of commercial paper as to its 
enforcement or collection. 45 A.L.R.3d 248. 
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that sentence does not apply to the accounts 
receivable pledged as collateral here, does not 
require a creditor to perfect a security interest 
in collateral, and does not protect a guarantor 
in any event. Union Planters Nat’l Bank v. 
Markowitz, 468 F. Supp. 529, 1979 U.S. Dist. 
LEXIS 14461 (W.D. Tenn. 1979). 


7. Secured Creditor’s Expenses. 

Where the holder of collateral securities, in 
exercising necessary diligence in the collection 
thereof, incurs expense, he is entitled to recover 
such expense from the makers, including attor- 
ney’s fees where suit was necessary. Hanover 
Nat'l Bank v. Brown, 53 S.W. 206, 1899 Tenn. 
Ch. App. LEXIS 63 (1899). 


8. Guaranty Agreement. 

A guaranty agreement does not in itself cre- 
ate a security interest since the guaranty does 
not secure the note by any specific personal 
property or fixtures of the guarantors. Rather, 
the guaranty agreement only obligates the 
guarantors to pay the creditor in the event of 
default by the principal debtor, and no personal 
property or fixtures of the guarantors are held 
by the creditor as collateral. Union Planters 
Natl Bank v. Markowitz, 468 F. Supp. 529, 
1979 U.S. Dist. LEXIS 14461 (W.D. Tenn. 
L979), 


9. Banker’s Lien. 

Where collateral has been deposited with a 
bank to secure a promissory note, reciting that 
collateral shall secure all other obligations held 
by the payee, such collateral cannot be applied 
by another bank, to which note is transferred, 
to debts owing to it by the maker. Fourth Nat'l 
Bank v. Stahlman, 132 Tenn. 367, 178 S.W. 942, 
1915 Tenn. LEXIS 29, L.R.A. (n.s.) 1916A568 
(1915). 


10. Instrument Itself as Collateral. 

The second sentence of this section only ap- 
plies when an instrument or chattel paper is 
itself assigned as collateral. Union Planters 
Nat Bank v. Markowitz, 468 F. Supp. 529, 
1979 U.S. Dist. LEXIS 14461 (W.D. Tenn. 
1979). 


Duty of pledgee of stocks, bonds, or similar 
securities to protect their value during period of 
pledge, under UCC § 9-207. 68 A.L.R.3d 657. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-207. 

2. Duty of Care for Collateral in Secured 
Party’s Possession. Like former section 9-207, 
subsection (a) imposes a duty of care, similar to 
that imposed on a pledgee at common law, on a 
secured party in possession of collateral. See 


Restatement, Security sections 17 and 18. In 
many cases a secured party in possession of 
collateral may satisfy this duty by notifying the 
debtor of action that should be taken and al- 
lowing the debtor to take the action itself. If the 
secured party itself takes action, its reasonable 


47-9-207 


expenses may be added to the secured obliga- 
tion. The revised definitions of “collateral,” 
“debtor,” and “secured party” in section 9-102 
[§ 47-9-102] make this section applicable to 
collateral subject to an agricultural lien if the 
collateral is in the lienholder’s possession. Un- 
der section 1-302 [§ 47-1-302] the duty to exer- 
cise reasonable care may not be disclaimed by 
agreement, although under that section the 
parties remain free to determine by agreement 
standards that are not manifestly unreason- 
able as to what constitutes reasonable care. 
Unless otherwise agreed, for a secured party in 
possession of chattel paper or an instrument, 
reasonable care includes the preservation of 
rights against prior parties. The secured par- 
ty’s right to have instruments or documents 
indorsed or transferred to it or its order is dealt 
with in the relevant sections of articles 3, 7, and 
8. See sections 3-203(c), 7-506, and 8-304(d) 
[§§ 47-3-203(c), 47-7-506, and 47-8-304(d)]. 

3. Specific Rules When Secured Party in 
Possession or Control of Collateral. Subsections 
(b) and (c) provide rules following common law 
precedents which apply unless the parties oth- 
erwise agree. The rules in subsection (b) apply 
to typical issues that may arise while a secured 
party is in possession of collateral, including 
expenses, insurance, and taxes, risk of loss or 
damage, identifiable and fungible collateral, 
and use or operation of collateral. Subsection 
(c) contains rules that apply in certain circum- 
stances that may arise when a secured party is 
in either possession or control of collateral. 
These circumstances include the secured par- 
ty’s receiving proceeds from the collateral and 
the secured party’s creation of a security inter- 
est in the collateral. 

4. Applicability Following Default. This sec- 
tion applies when the secured party has posses- 
sion of collateral either before or after default. 
See sections 9-601(b) and 9-609 [§§ 47-9-601(b) 
and 47-9-609]. Subsection (b)(4)(C) limits 
agreements concerning the use or operation of 
collateral to collateral other than consumer 
goods. Under section 9-602(1) [§ 47-9-602(1)], a 
debtor cannot waive or vary that limitation. 

5. “Repledges” and Right of Redemption. 
Subsection (c)(3) eliminates the qualification in 
former section 9-207 to the effect that the terms 
of a “repledge” may not “impair” a debtor’s 
“right to redeem” collateral. The change is 
primarily for clarification. There is no basis on 
which to draw from subsection (c)(3) any infer- 
ence concerning the debtor’s right to redeem 
the collateral. The debtor enjoys that right 
under section 9-623 [§ 47-9-623]; this section 
need not address it. For example, if the collat- 
eral is a negotiable note that the secured party 
(SP-1) repledges to SP-2, nothing in this section 
suggests that the debtor (D) does not retain the 
right to redeem the note upon payment to SP-1 
of all obligations secured by the note. But, as 
explained below, the debtor’s unimpaired right 
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to redeem as against the debtor’s original se- 
cured party nevertheless may not be enforce- 
able as against the new secured party. 

In resolving questions that arise from the 
creation of a security interest by SP-1, one must 
take care to distinguish D’s rights against SP-1 
from D’s rights against SP-2. Once D dis- 
charges the secured obligation, D becomes en- 
titled to the note; SP-1 has no legal basis upon 
which to withhold it. If, as a practical matter, 
SP-1 is unable to return the note because SP-2 
holds it as collateral for SP-1’s unpaid debt, 
then SP-1 is liable to D under the law of 
conversion. 

Whether SP-2 would be liable to D depends 
on the relative priority of SP-2’s security inter- 
est and D’s interest. By permitting SP-1 to 
create a security interest in the collateral (re- 
pledge), subsection (c)(3) provides a statutory 
power for SP-1 to give SP-2 a security interest 
(subject, of course, to any agreement by SP-1 
not to give a security interest). In the vast 
majority of cases where repledge rights are 
significant, the security interest of the second 
secured party, SP-2 in the example, will be 
senior to the debtor’s interest. By virtue of the 
debtor’s consent or applicable legal rules, SP-2 
typically would cut off D’s rights in investment 
property or be immune from D’s claims. See 
sections 3-306 and 9-331 [§§ 47-3-306 and 47- 
9-331] (holder in due course), 8-303 [§ 47-8- 
303] (protected purchaser), 8-502 [§ 47-8-502] 
(acquisition of a security entitlement), and 
8-503(e) [§ 47-8-503(e)] (action by entitlement 
holder). Moreover, the expectations and busi- 
ness practices in some markets, such as the 
securities markets, are such that D’s consent to 
SP-2’s taking free of D’s rights inheres in D’s 
creation of SP-1’s security interest which gives 
rise to SP-1’s power under this section. In these 
situations, D would have no right to recover the 
collateral or recover damages from SP-2. Nev- 
ertheless, D would have a damage claim 
against SP-1 if SP-1 had given a security inter- 
est to SP-2 in breach of its agreement with D. 
Moreover, if SP-2’s security interest secures an 
amount that is less than the amount secured by 
SP-1’s security interest (granted by D), then D’s 
exercise of its right to redeem would provide 
value sufficient to discharge SP-1’s obligations 
to SP-2. 

For the most part this section does not 
change the law under former section 9-207, 
although eliminating the reference to the debt- 
or’s right of redemption may alter the secured 
party’s right to repledge in one respect. Former 
section 9-207 could have been read to limit the 
secured party’s statutory right to repledge col- 
lateral to repledge transactions in which the 
collateral did not secure a greater obligation 
than that of the original debtor. Inasmuch as 
this is a matter normally dealt with by agree- 
ment between the debtor and secured party, 
any change would appear to have little practi- 
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cal effect. 

6. “Repledges” of Investment Property. The 
following example will aid the discussion of 
“repledges” of investment property. 

Example. Debtor grants Alpha Bank a secu- 
rity interest in a security entitlement that 
includes 1000 shares of XYZ Co. stock that 
Debtor holds through an account with Able & 
Co. Alpha does not have an account with Able. 
Alpha uses Beta Bank as its securities custo- 
dian. Debtor instructs Able to transfer the 
shares to Beta, for the account of Alpha, and 
Able does so. Beta then credits Alpha’s account. 
Alpha has control of the security entitlement 
for the 1000 shares under section 8-106(d) 
[§ 47-8-106(d)]. (These are the facts of Example 
2, section 8-106 [§ 47-8-106], comment 4.) Al- 
though, as between Debtor and Alpha, Debtor 
may have become the beneficial owner of the 
new securities entitlement with Beta, Beta has 
agreed to act on Alpha’s entitlement orders 
because, as between Beta and Alpha, Alpha has 
become the entitlement holder. 

Next, Alpha grants Gamma Bank a security 
interest in the security entitlement with Beta 
that includes the 1000 shares of XYZ Co. stock. 
In order to afford Gamma control of the entitle- 
ment, Alpha instructs Beta to transfer the stock 
to Gamma’s custodian, Delta Bank, which cred- 
its Gamma’s account for 1000 shares. At this 
point Gamma holds its securities entitlement 
for its benefit as well as that of its debtor, 
Alpha. Alpha’s derivative rights also are for the 
benefit of Debtor. 

In many, probably most, situations and at 
any particular point in time, it will be impos- 
sible for Debtor or Alpha to “trace” Alpha’s 
“repledge” to any particular securities entitle- 
ment or financial asset of Gamma or anyone 
else. Debtor would retain, of course, a right to 
redeem the collateral from Alpha upon satisfac- 
tion of the secured obligation. However, in the 
absence of a traceable interest, Debtor would 
retain only a personal claim against Alpha in 
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the event Alpha failed to restore the security 
entitlement to Debtor. Moreover, even in the 
unlikely event that Debtor could trace a prop- 
erty interest, in the context of the financial 
markets, normally the operation of this section, 
Debtor’s explicit agreement to permit Alpha to 
create a senior security interest, or legal rules 
permitting Gamma to cut off Debtor’s rights or 
become immune from Debtor’s claims would 
effectively subordinate Debtor’s interest to the 
holder of a security interest created by Alpha. 
And, under the shelter principle, all subse- 
quent transferees would obtain interests to 
which Debtor’s interest also would be 
subordinate. 

7. Buyers of Chattel Paper and Other Re- 
ceivables; Consignors. This section has been 
revised to reflect the fact that a seller of ac- 
counts, chattel paper, payment intangibles, or 
promissory notes retains no interest in the 
collateral and so is not disadvantaged by the 
secured partys noncompliance with the re- 
quirements of this section. Accordingly, subsec- 
tion (d) provides that subsection (a) applies 
only to security interests that secure an obliga- 
tion and to sales of receivables in which the 
buyer has recourse against the debtor. (Of 
course, a buyer of accounts or payment intan- 
gibles could not have “possession” of original 
collateral, but might have possession of pro- 
ceeds, such as promissory notes or checks.) The 
meaning of “recourse” in this respect is limited 
to recourse arising out of the account debtor’s 
failure to pay or other default. 

Subsection (d) makes subsections (b) and (c) 
inapplicable to buyers of accounts, chattel pa- 
per, payment intangibles, or promissory notes 
and consignors. Of course, there is no reason to 
believe that a buyer of receivables or a con- 
signor could not, for example, create a security 
interest or otherwise transfer an interest in the 
collateral, regardless of who has possession of 
the collateral. However, this section leaves the 
rights of those owners to law other than article 
9. 


47-9-208. Additional duties of secured party having control of collat- 


eral. 


(a) Applicability of section. This section applies to cases in which there 
is no outstanding secured obligation and the secured party is not committed to 
make advances, incur obligations, or otherwise give value. 

(b) Duties of secured party after receiving demand from debtor. 
Within 10 days after receiving an authenticated demand by the debtor: 

(1) A secured party having control of a deposit account under § 47-9- 
104(a)(2) shall send to the bank with which the deposit account is main- 
tained an authenticated statement that releases the bank from any further 
obligation to comply with instructions originated by the secured party; 

(2) A secured party having control of a deposit account under § 47-9- 


104(a)(3) shall: 
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(A) Pay the debtor the balance on deposit in the deposit account; or 

(B) Transfer the balance on deposit into a deposit account in the 
debtor’s name; { 

(3) Asecured party, other than a buyer, having control of electronic chattel 
paper under § 47-9-105 shall: 

(A) Communicate the authoritative copy of the electronic chattel paper 
to the debtor or its designated custodian; 

(B) Ifthe debtor designates a custodian that is the designated custodian 
with which the authoritative copy of the electronic chattel paper is 
maintained for the secured party, communicate to the custodian an 
authenticated record releasing the designated custodian from any further 
obligation to comply with instructions originated by the secured party and 
instructing the custodian to comply with instructions originated by the 
debtor; and 

(C) Take appropriate action to enable the debtor or its designated 
custodian to make copies of or revisions to the authoritative copy which 
add or change an identified assignee of the authoritative copy without the 
consent of the secured party; 

(4) A secured party having control of investment property under § 47-8- 
106(d)(2) or § 47-9-106(b) shall send to the securities intermediary or 
commodity intermediary with which the security entitlement or commodity 
contract is maintained an authenticated record that releases the securities 
intermediary or commodity intermediary from any further obligation to 
comply with entitlement orders or directions originated by the secured 
party; 

(5) A secured party having control of a letter-of-credit right under § 47- 
9-107 shall send to each person having an unfulfilled obligation to pay or 
deliver proceeds of the letter of credit to the secured party an authenticated 
release from any further obligation to pay or deliver proceeds of the letter of 
credit to the secured party; and 

(6) A secured party having control of an electronic document shall: 

(A) Give control of the electronic document to the debtor or its desig- 
nated custodian; 

(B) Ifthe debtor designates a custodian that is the designated custodian 
with which the authoritative copy of the electronic document is main- 
tained for the secured party, communicate to the custodian an authenti- 
cated record releasing the designated custodian from any further obliga- 
tion to comply with instructions originated by the secured party and 
instructing the custodian to comply with instructions originated by the 
debtor; and 

(C) Take appropriate action to enable the debtor or its designated 
custodian to make copies of or revisions to the authoritative copy which 
add or change an identified assignee of the authoritative copy without the 
consent of the secured party. 


History. 1963, ch. 81,§ 1(9-201 — 9-208); 1985, ch. 404, 
Acts 2000, ch. 846, § 1; 2008, ch. 814, § 28. §§ 11, 12; 1986, ch. 737, § 47; 1994, ch. 915, 

t § 4; 1997, ch. 79, § 6; 1998, ch. 725, § 1) was 
Compiler’s Notes. repealed and replaced in the revision of chapter 
Former part 2, §§ 47-9-201 — 47-9-208 (Acts 9 of the Uniform Commercial Code by Acts 
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2000, ch. 846, § 1, effective July 1, 2001. 


Section to Section References. 
This section is referred to in § 47-9-625. 


47-9-209 


COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. Scope and Purpose. This section imposes 
duties on a secured party who has control of a 
deposit account, electronic chattel paper, in- 
vestment property, or a letter-of-credit right. 
The duty to terminate the secured party’s con- 
trol is analogous to the duty to file a termina- 
tion statement, imposed by section 9-513 [§ 47- 
9-513]. Under subsection (a), it applies only 
when there is no outstanding secured obliga- 
tion and the secured party is not committed to 
give value. The requirements of this section can 
be varied by agreement under section 1-102(3) 
[§ 47-1-102(3)]. For example, a debtor could by 
contract agree that the secured party may 
comply with subsection (b) by releasing control 
more than 10 days after demand. Also, duties 
under this section should not be read to conflict 
with the terms of the collateral itself. For 
example, if the collateral is a time deposit 
account, subsection (b)(2) should not require a 
secured party with control to make an early 
withdrawal of the funds (assuming that were 
possible) in order to pay them over to the debtor 
or put them in an account in the debtor’s name. 


3. Remedy for Failure to Relinquish Control. 
If a secured party fails to comply with the 
requirements of subsection (b), the debtor has 
the remedy set forth in section 9-625(e) [§ 47- 
9-625(e)]. This remedy is identical to that ap- 
plicable to failure to provide or file a termina- 
tion statement under _ section 9-513 
[§ 47-9-513]. 

4. Duty to Relinquish Possession. Although 
section 9-207 [§ 47-9-207] addresses directly 
the duties of a secured party in possession of 
collateral, that section does not require the 
secured party to relinquish possession when 
the secured party ceases to hold a security 
interest. Under common law, absent agreement 
to the contrary, the failure to relinquish posses- 
sion of collateral upon satisfaction of the se- 
cured obligation would constitute a conversion. 
Inasmuch as problems apparently have not 
surfaced in the absence of statutory duties 
under former article 9 and the common law 
duty appears to have been sufficient, this ar- 
ticle does not impose a statutory duty to relin- 
quish possession. 


47-9-209. Duties of secured party if account debtor has been notified 


of assignment. 


(a) Applicability of section. Except as otherwise provided in subsection 


(c), this section applies if: 


(1) there is no outstanding secured obligation; and 
(2) the secured party is not committed to make advances, incur obliga- 


tions, or otherwise give value. 


(b) Duties of secured party after receiving demand from debtor. 
Within 10 days after receiving an authenticated demand by the debtor, a 
secured party shall send to an account debtor that has received notification of 
an assignment to the secured party as assignee under § 47-9-406(a) an 
authenticated record that releases the account debtor from any further 
obligation to the secured party. 

(c) Inapplicability to sales. This section does not apply to an assignment 
constituting the sale of an account, chattel paper, or payment intangible. 


Section to Section References. 
This section is referred to in § 47-9-625. 


History. 
Acts 2000, ch. 846, § 1. 


COMMENTS TO OFFICIAL TEXT 


require a secured party to relinquish control of 
collateral and to file or provide a termination 
statement for a financing statement, this sec- 


1. Source. New. 
2. Scope and Purpose. Like sections 9-208 
and 9-513 [§§ 47-9-208 and 47-9-513], which 
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tion requires a secured party to free up collat- 
eral when there no longer is any outstanding 
secured obligation or any commitment to give 
value in the future. This section addresses the 
case in which account debtors have been noti- 
fied to pay a secured party to whom the receiv- 
ables have been assigned. It requires the se- 
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cured party (assignee) to inform the account 
debtors that they no longer are obligated to 
make payment to the secured party. See sub- 
section (b). It does not apply to account debtors 
whose obligations on an account, chattel paper, 
or payment intangible have been sold. See 
subsection (c). 


47-9-210. Request for accounting; request regarding list of collateral 
or statement of account. 


(a) Definitions. In this section: 

(1) “Request” means a record of a type described in paragraph (2), (3), or 
(4). 

(2) “Request for an accounting” means a record authenticated by a debtor 
requesting that the recipient provide an accounting of the unpaid obligations 
secured by collateral and reasonably identifying the transaction or relation- 
ship that is the subject of the request. 

(3) “Request regarding a list of collateral” means a record authenticated 
by a debtor requesting that the recipient approve or correct a list of what the 
debtor believes to be the collateral securing an obligation and reasonably 
identifying the transaction or relationship that is the subject of the request. 

(4) “Request regarding a statement of account” means a record authenti- 
cated by a debtor requesting that the recipient approve or correct a 
statement indicating what the debtor believes to be the aggregate amount of 
unpaid obligations secured by collateral as of a specified date and reasonably 
identifying the transaction or relationship that is the subject of the request. 
(b) Duty to respond to requests. Subject to subsections (c), (d), (e), and (f), 

a secured party, other than a buyer of accounts, chattel paper, payment 
intangibles, or promissory notes or a consignor, shall comply with a request 
within 14 days after receipt: 

(1) in the case of a request for an accounting, by authenticating and 
sending to the debtor an accounting; and 

(2) in the case of a request regarding a list of collateral or a request 
regarding a statement of account, by authenticating and sending to the 
debtor an approval or correction. 

(c) Request regarding list of collateral; statement concerning type of 
collateral. A secured party that claims a security interest in all of a particular 
type of collateral owned by the debtor may comply with a request regarding a 
list of collateral by sending to the debtor an authenticated record including a 
statement to that effect within 14 days after receipt. 

(d) Request regarding list of collateral; no interest claimed. A person 
that receives a request regarding a list of collateral, claims no interest in the 
collateral when it receives the request, and claimed an interest in the collateral 
at an earlier time shall comply with the request within 14 days after receipt by 
sending to the debtor an authenticated record: 

(1) disclaiming any interest in the collateral; and 

(2) if known to the recipient, providing the name and mailing address of 
any assignee of or successor to the recipient’s interest in the collateral. 

(e) Request for accounting or regarding statement of account; no 
interest in obligation claimed. A person that receives a request for an 
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accounting or a request regarding a statement of account, claims no interest in 
the obligations when it receives the request, and claimed an interest in the 
obligations at an earlier time shall comply with the request within 14 days 


after receipt by sending to the debtor an authenticated record: 
(1) disclaiming any interest in the obligations; and 
(2) if known to the recipient, providing the name and mailing address of 
any assignee of or successor to the recipient’s interest in the obligations. 
(f) Charges for responses. A debtor is entitled without charge to one (1) 
response to a request under this section during any six-month period. The 
secured party may require payment of a charge not exceeding twenty-five 
dollars ($25.00) for each additional response. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-602, 
47-9-625. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-208. 

2. Scope and Purpose. This section provides 
a procedure whereby a debtor may obtain from 
a secured party information about the secured 
obligation and the collateral in which the se- 
cured party may claim a security interest. It 
clarifies and resolves some of the issues that 
arose under former section 9-208 [§ 47-9-208] 
and makes information concerning the secured 
indebtedness readily available to debtors, both 
before and after default. It applies to agricul- 
tural lien transactions (see the definitions of 
“debtor,” “secured party,” and “collateral” in 
section 9-102 [§ 47-9-102]), but generally not to 
sales of receivables. See subsection (b). 

3. Requests by Debtors Only. A financing 
statement filed under part 5 may disclose only 
that a secured party may have a security inter- 
est in specified types of collateral. In most cases 
the financing statement will contain no indica- 
tion of the obligation (if any) secured, whether 
any security interest actually exists, or the 
particular property subject to a security inter- 
est. Because creditors of and prospective pur- 
chasers from a debtor may have legitimate 
needs for more detailed information, it is nec- 
essary to provide a procedure under which the 
secured party will be required to provide infor- 
mation. On the other hand, the secured party 
should not be under a duty to disclose any 
details of the debtor’s financial affairs to any 
casual inquirer or competitor who may inquire. 
For this reason, this section gives the right to 
request information to the debtor only. The 
debtor may submit a request in connection with 
negotiations with subsequent creditors and 
purchasers, as well as for the purpose of deter- 
mining the status of its credit relationship or 
demonstrating which of its assets are free of a 


security interest. 

4. Permitted Types of Requests for Informa- 
tion. Subsection (a) contemplates that a debtor 
may request three types of information by sub- 
mitting three types of “requests” to the secured 
party. First, the debtor may request the secured 
party to prepare and send an “accounting” 
(defined in section 9-102 [§ 47-9-102]). Second, 
the debtor may submit to the secured party a 
list of collateral for the secured party’s approval 
or correction. Third, the debtor may submit to 
the secured party for its approval or correction 
a statement of the aggregate amount of unpaid 
secured obligations. Inasmuch as a secured 
party may have numerous transactions and 
relationships with a debtor, each request must 
identify the relevant transactions or relation- 
ships. Subsections (b) and (c) require the se- 
cured party to respond to a request within 14 
days following receipt of the request. 

5. Recipients Claiming No Interest in the 
Transaction. A debtor may be unaware that a 
creditor with whom it has dealt has assigned its 
security interest or the secured obligation. Sub- 
sections (d) and (e) impose upon recipients of 
requests under this section the duty to inform 
the debtor that they claim no interest in the 
collateral or secured obligation, respectively, 
and to inform the debtor of the name and 
mailing address of any known assignee or suc- 
cessor. As under subsections (b) and (c), a 
response to a request under subsection (d) or (e) 
is due 14 days following receipt. 

6. Waiver; Remedy for Failure to Comply. 
The debtor’s rights under this section may not 
be waived or varied. See section 9-602(2) [§ 47- 
9-602(2)]. Section 9-625 [§ 47-9-625] sets forth 
the remedies for noncompliance with the re- 
quirements of this section. 


47-9-301 


7. Limitation on Free Responses to Re- 
quests. Under subsection (f), during a six- 
month period a debtor is entitled to receive 
from the secured party one free response to a 
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request. The debtor is not entitled to a free 
response to each type of request (i.e., three free 
responses) during a six-month period. 


PART 3 
PERFECTION AND PRIORITY 


LAW GOVERNING PERFECTION AND PRIORITY 


47-9-301. Law governing perfection and priority of security interests. 


Except as otherwise provided in §§ 47-9-303 through 47-9-306, the following 
rules determine the law governing perfection, the effect of perfection or 
nonperfection, and the priority of a security interest in collateral: 

(1) Except as otherwise provided in this section, while a debtor is located 
in a jurisdiction, the local law of that jurisdiction governs perfection, the 
effect of perfection or nonperfection, and the priority of a security interest in 


collateral. 


(2) While collateral is located in a jurisdiction, the local law of that 
jurisdiction governs perfection, the effect of perfection or nonperfection, and 
the priority of a possessory security interest in that collateral. 

(3) Except as otherwise provided in paragraph (4), while tangible nego- 
tiable documents, goods, instruments, money, or tangible chattel paper is 
located in a jurisdiction, the local law of that jurisdiction governs: 

(A) perfection of a security interest in the goods by filing a fixture filing; 

(B) perfection of a security interest in timber to be cut; and 

(C) the effect of perfection or nonperfection and the priority of a 
nonpossessory security interest in the collateral. 

(4) The local law of the jurisdiction in which the wellhead or minehead is 
located governs perfection, the effect of perfection or nonperfection, and the 
priority of a security interest in as-extracted collateral. 


History. 
Acts 2000, ch. 846, § 1; 2008, ch. 814, § 29. 


Compiler’s Notes. 

Former part 3, §§ 47-9-301 — 47-9-318 (Acts 
1963, ch. 81, § 1 (9-801 — 9-318); 1965, ch. 86, 
$11; 1967, chi S18" Sil) 197BrEh. 773) Ss" iy 2: 
1979, ch. 283, §§ 1, 2; 1983, ch. 114, §§ 1, 3[2]; 
1985, ch. 404, §§ 13-22; 1986, ch. 737, §§ 48- 
52; 1987, ch. 102, § 1; 1997, ch. 79, §§ 7-14; 
1998, ch. 675, §§ 10-12) was repealed and re- 
placed in the revision of chapter 9 of the Uni- 
form Commercial Code by Acts 2000, ch. 846, 
§ 1, effective July 1, 2001. 


Cross-References. 
Transition provisions, title 47, ch. 9, part 7. 


Section to Section References. 

This part is referred to in §§ 47-9-705, 47-9- 
707. 

This section is referred to in §§ 47-1-301, 
47-9-316. 


Textbooks. 

Tennessee Jurisprudence, 6 Tenn. Juris., 
Commercial Law, §§ 99, 100; 18 Tenn. Juris., 
Liens, § 3. 


Law Reviews. 

Revised UCC Article 9: An Overview and 
Comparison to Tennessee Law, 50 Tenn. L. Rev. 
271 (1983). 

The New Article 9: Its Impact on Tennessee 
Law (Part I), 66 Tenn. L. Rev. 125 (1999). 


91 SECURED TRANSACTIONS 


The New Article 9: Its Impact on Tennessee 
Law (Part II), 67 Tenn. L. Rev. 329 (2000). 
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NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


— 


. Perfection of Security Interest for Four 
Months. 

. Presumption by Federal Law. 

. Enforceability of Foreign Chattel Mort- 
gages. 

. Rights of Nonresident Mortgagee Against 
Purchasers. 

. Rights of Nonresident Mortgagee Against 
Creditors. 

. Rights of Nonresident Mortgagee Against 
Factor. 

. Rights of Nonresident Mortgagee Against 
Artisan. 

. Trust Receipts. 

. Merchandise Lien. 
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. Perfection of Security Interest for Four 
Months. 

The secured party has four months of abso- 
lute protection in the removal state, without 
the necessity of any additional filing there at 
any time. United States v. Burnette-Carter Co., 
575 F.2d 587, 1978 U.S. App. LEXIS 11187 (6th 
Cir. Tenn. 1978), cert. denied, 439 U.S. 996, 99 
S. Ct. 596, 58 L. Ed. 2d 669, 1978 U.S. LEXIS 
4066 (1978). 

The automatic perfection during the four 
months after arrival of the collateral is condi- 
tional on perfecting in Tennessee during the 
four months. In re Ken Gardner Ford Sales, 
Inc., 41 B.R. 105, 1984 Bankr. LEXIS 5608 
(Bankr. E.D. Tenn. 1984). 

Under the conditional perfection rule, the 
security interest becomes unperfected during 
the four months if not reperfected during that 
time in the state to which the collateral was 
moved. In re Ken Gardner Ford Sales, Inc., 41 
B.R. 105, 1984 Bankr. LEXIS 5608 (Bankr. E.D. 
Tenn. 1984). 

Although no Tennessee financing statement 
was filed within four months of removal of 
collateral to Tennessee, perfection of purchase 
money security interest in boat under Florida 
law, by noting lien on Florida certificate of title, 
survived movement of boat to Tennessee, where 
the boat was never registered in Tennessee. In 
re Daniels, 93 B.R. 601, 1988 Bankr. LEXIS 
2028 (Bankr. M.D. Tenn. 1988). 


2. Presumption by Federal Law. 

The “4 month rule” for perfecting security 
interests in multi-state transactions under sub- 
division (1)(d)(i) is not preempted by 7 U.S.C. 
§ 1631. Tallahatchie County Bank v. Marlow, 
141 B.R. 384, 1992 Bankr. LEXIS 905 (Bankr. 
W.D. Tenn. 1992). 


3. Enforceability of Foreign Chattel Mort- 
gages. 

A valid mortgage of chattel situated within a 
state, which was made and registered in that 
state, will, in the absence of some settled rule of 
public policy forbidding it, be enforced by the 
courts of this state when the mortgaged prop- 
erty comes within their jurisdiction, to the 
same extent as a domestic mortgage. Hughes v. 
Abston, 105 Tenn. 70, 58 S.W. 296, 1900 Tenn. 
LEXIS 54 (1900). 


4. Rights of Nonresident 
Against Purchasers. 

The mortgagee in a foreign chattel mortgage 
duly registered under laws similar to our own 
in the state where made and properly situated, 
can enforce his rights in the courts of this state 
without any registration of his mortgage here 
against one who subsequently purchases the 
mortgaged property upon its introduction into 
this state, with such information as to the 
mortgagor’s rights as should put him on in- 
quiry. Bank of Louisville v. Hill, 99 Tenn. 42, 41 
S.W. 349, 1897 Tenn. LEXIS 7 (1897). 

A mortgage executed in a foreign state, and 
duly recorded there upon a chattel at the time 
in this state and so continuing in this state, 
does not confer a right superior to that of an 
innocent purchaser of the property at a sale in 
this state. Newsum v. Hoffman, 124 Tenn. 369, 
137 S.W. 490, 1911 Tenn. LEXIS 51 (1911). 


5. Rights of Nonresident 
Against Creditors. 

A conveyance by a nonresident corporation of 
chattels in the state in trust for the benefit of 
certain creditors is valid, as against nonresi- 
dent creditors, where it is executed in the state 
of the corporation’s residence, and is valid in 
such state, and the conveyance is registered in 
the county where the property is located, before 
it is for sale by such nonresident creditors. 
Parks Bros. & Co. v. Branch Crookes Saw Co., 
104 Tenn. 238, 55 S.W. 305, 1899 Tenn. LEXIS 4 
(1900). 

A chattel mortgage executed, acknowledged 
and recorded in Illinois, and accompanied by a 
certificate reciting that the recorder is clerk of 
the circuit court and ex officio recorder, and 
that the mortgage was duly recorded, is not 
entitled to registration in Tennessee, so as to 
give notice to the creditors of the mortgagor. 
Snyder v. Yates, 112 Tenn. 309, 79 S.W. 796, 
1903 Tenn. LEXIS 106, 105 Am. St. Rep. 941, 
64 L.R.A. 353 (1903). 


Mortgagee 


Mortgagee 
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A mortgage executed and recorded in another 
state is given priority as against a creditor of or 
purchaser from the mortgagor in the state to 
which property is removed. Bankers’ Finance 
Corp. v. Locke & Massey Motor Co., 170 Tenn. 
28, 91 S.W.2d 297, 1935 Tenn. LEXIS 104 
(1936). 

A chattel mortgage of personal property ex- 
ecuted in another state, and good according to 
the laws of that state, will be enforced against 
the taxing and execution creditors of the mort- 
gagor by courts of this state where property is 
subsequently brought, unless it is contrary to 
some settled public policy of state declared by 
statute or otherwise. Great American Indem. 
Co. v. Utility Contractors, Inc., 21 Tenn. App. 
463, 111 S.W.2d 901, 1937 Tenn. App. LEXIS 48 
(Tenn. Ct. App. 1937). 

The priority of a chattel mortgage validly 
executed and legally registered in another 
state, according to the laws of that state 
wherein the property was located and the mort- 
gagee resided, will be recognized and enforced 
in this state against claims of attaching credi- 
tors or innocent purchasers in Tennessee, un- 
less mortgagee has consented to removal of 
property into this state or having knowledge of 
its removal, has failed to assert rights under 
the mortgage within a reasonable time. Lillard 
v. Yellow Mfg. Acceptance Corp., 195 Tenn. 686, 
263 S.W.2d 520, 1953 Tenn. LEXIS 415 (1953). 


6. Rights of Nonresident Mortgagee 
Against Factor. 
Where cotton covered by a mortgage duly 
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recorded in New York state was consigned, 
without the knowledge or consent of the mort- 
gagee, to a cotton factor in this state, the 
mortgagee could not recover from the factor 
after he had in good faith sold the property and 
turned over the proceeds to his principal, since 
the contest was not over the property or pro- 
ceeds. J. T. Fargason Co. v. Ball, 128 Tenn. 137, 
159 S.W. 221, 1913 Tenn. LEXIS 31, 50 L.R.A. 
(n.s.) 51 (1913). 


7. Rights of Nonresident Mortgagee 
Against Artisan. 

Lien of mortgagee created by mortgage prop- 
erly registered in Kentucky was superior to 
artisan’s lien of mechanic subsequently ac- 
quired in Tennessee. Taylor v. Liddon-White 
Truck Co., 191 Tenn. 336, 233 S.W.2d 52, 1950 
Tenn. LEXIS 580 (1950). 


8. Trust Receipts. 

The state of Georgia, which has not adopted 
the Uniform Trust Receipts Act, would not be 
bound to accept the procedural aspects of the 
Tennessee Act. Chattanooga Discount Corp. v. 
West, 219 F. Supp. 140, 1963 U.S. Dist. LEXIS 
7436 (N.D. Ala. 1963). 


9. Merchandise Lien. 

Court could not construe chattel mortgage on 
merchandise as a merchandise lien under for- 
mer § 64-1801 since chattel mortgage was not 
included within statute providing for such lien. 
Phifer v. Gulf Oil Corp., 218 Tenn. 163, 401 
S.W.2d 782, 1966 Tenn. LEXIS 558 (1966). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former sections 9-103(1)(a) and 
(b), 9-103(3)(a) and (b), and 9-103(5), substan- 
tially modified. 

2. Scope of this Subpart. Part 3, subpart 1 
(sections 9-301 through 9-307 [§§ 47-9-301 
through 47-9-307]) contains choice of law rules 
similar to those of former section 9-103. Former 
section 9-103 generally addresses which state’s 
law governs “perfection and the effect of perfec- 
tion or nonperfection of” security interests. See, 
e.g., former section 9-103(1)(b). This article 
follows the broader and more precise formula- 
tion in former section 9-103(6)(b), which was 
revised in connection with the promulgation of 
revised article 8 in 1994: “Perfection, the effect 
of perfection or nonperfection, and the priority 
of” security interests. Priority, in this context, 
subsumes all of the rules in part 3, including 
“cut off’ or “take free” rules such as sections 
9-317(b), (c), and (d), 9-320(a), (b), and (d), and 
9-332 [§§ 47-9-317(b), (c), and (d), 47-9-320(a), 
(b), and (d), and 47-9-332]. This subpart does 
not address choice of law for other purposes. 
For example, the law applicable to issues such 
as attachment, validity, characterization (e.g., 
true lease or security interest), and enforce- 


ment is governed by the rules in section 1-301 
[§ 47-1-301]; that governing law typically is 
specified in the same agreement that contains 
the security agreement. And, another jurisdic- 
tion’s law may govern other third-party mat- 
ters addressed in this article. See section 9-401 
[§ 47-9-401], comment 3. 

3. Scope of Referral. In designating the juris- 
diction whose law governs, this article directs 
the court to apply only the substantive (“local”) 
law of a particular jurisdiction and not its 
choice of law rules. 

Example 1: Litigation over the priority of a 
security interest in accounts arises in State X. 
State X has adopted the official text of this 
article, which provides that priority is deter- 
mined by the local law of the jurisdiction in 
which the debtor is located. See section 9-301(1) 
[§ 47-9-301(1)]. The debtor is located in State 
Y. Even if State Y has retained former article 9 
or enacted a nonuniform choice of law rule (e.g., 
one that provides that perfection is governed by 
the law of State Z), a State X court should look 
only to the substantive law of State Y and 
disregard State Y’s choice of law rule. State Y’s 
substantive law (e.g., its section 9-501 [§ 47-9- 
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501]) provides that financing statements 
should be filed in a filing office in State Y. Note, 
however, that if the identical perfection issue 
were to be litigated in State Y, the court would 
look to State Y’s former section 9-103 or non- 
uniform section 9-301 and conclude that a filing 
in State Y is ineffective. 

Example 2: In the preceding example, as- 
sume that State X has adopted the official text 
of this article, and State Y has adopted a 
nonuniform section 9-301(1) under which per- 
fection is governed by the whole law of State X, 
including its choice of law rules. If litigation 
occurs in State X, the court should look to the 
substantive law of State Y, which provides that 
financing statements are to be filed in a filing 
office in State Y. If litigation occurs in State Y, 
the court should look to the law of State X, 
whose choice of law rule requires that the court 
apply the substantive law of State Y. Thus, 
regardless of the jurisdiction in which the liti- 
gation arises, the financing statement should 
be filed in State Y. 

4. Law Governing Perfection: General Rule. 
Paragraph (1) contains the general rule: The 
law governing perfection of security interests in 
both tangible and _ intangible collateral, 
whether perfected by filing or automatically, is 
the law of the jurisdiction of the debtor’s loca- 
tion, as determined under section 9-307 
[§ 47-9-307]. 

Paragraph (1) substantially simplifies the 
choice of law rules. Former section 9-103 con- 
tained different choice of law rules for different 
types of collateral. Under section 9-301(1) 
[§ 47-9-301(1)], the law of a single jurisdiction 
governs perfection with respect to most types of 
collateral, both tangible and intangible. Para- 
graph (1) eliminates the need for former section 
9-103(1)(c), which concerned purchase-money 
security interests in tangible collateral that is 
intended to move from one jurisdiction to the 
other. It is likely to reduce the frequency of 
cases in which the governing law changes after 
a financing statement is properly filed. (Pre- 
sumably, debtors change their own location less 
frequently than they change the location of 
their collateral.) The approach taken in para- 
graph (1) also eliminates some difficult priority 
issues and the need to distinguish between 
“mobile” and “ordinary” goods, and it reduces 
the number of filing offices in which secured 
parties must file or search when collateral is 
located in several jurisdictions. 

5. Law Governing Perfection: Exceptions. 
The general rule is subject to several excep- 
tions. It does not apply to goods covered by a 
certificate of title (see section 9-303 [§ 47-9- 
303]), deposit accounts (see section 9-304 [§ 47- 
9-304]), investment property (see section 9-305 
[§ 47-9-305]), or letter-of-credit rights (see sec- 
tion 9-306 [§ 47-9-306]). Nor does it apply to 
possessory security interests, i.e., security in- 
terests that the secured party has perfected by 
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taking possession of the collateral (see para- 
graph (2)), security interests perfected by filing 
a fixture filing (see paragraph (3)(A)), security 
interests in timber to be cut (paragraph (3)(B)), 
or security interests in as-extracted collateral 
(see paragraph (4)). 

a. Possessory Security Interests. Paragraph 
(2) applies to possessory security interests and 
provides that perfection is governed by the local 
law of the jurisdiction in which the collateral is 
located. This is the rule of former section 
9-103(1)(b), except paragraph (2) eliminates the 
troublesome “last event” test of former law. 

The distinction between nonpossessory and 
possessory security interests creates the poten- 
tial for the same jurisdiction to apply two 
different choice of law rules to determine per- 
fection in the same collateral. For example, 
were a secured party in possession of an instru- 
ment or document to relinquish possession in 
reliance on temporary perfection, the appli- 
cable law immediately would change from that 
of the location of the collateral to that of the 
location of the debtor. The applicability of two 
different choice of law rules for perfection is 
unlikely to lead to any material practical prob- 
lems. The perfection rules of one article 9 
jurisdiction are likely to be identical to those of 
another. Moreover, under paragraph (3), the 
relative priority of competing security interests 
in tangible collateral is resolved by reference to 
the law of the jurisdiction in which the collat- 
eral is located, regardless of how the security 
interests are perfected. 

b. Fixture Filings. Under the general rule in 
paragraph (1), a security interest in fixtures 
may be perfected by filing in the office specified 
by Section 9-501(a) [§ 47-9-501(a)] as enacted 
in the jurisdiction in which the debtor is lo- 
cated. However, application of this rule to per- 
fection of a security interest by filing a fixture 
filing could yield strange results. For example, 
perfection of a security interest in fixtures 
located in Arizona and owned by a Delaware 
corporation would be governed by the law of 
Delaware. Although Delaware law would send 
one to a filing office in Arizona for the place to 
file a financing statement as a fixture filing, see 
section 9-501 [§ 47-9-501], Delaware law would 
not take account of local, nonuniform, real 
property filing and recording requirements that 
Arizona law might impose. For this reason, 
paragraph (3)(A) contains a special rule for 
security interests perfected by a fixture filing; 
the law of the jurisdiction in which the fixtures 
are located governs perfection, including the 
formal requisites of a fixture filing. Under para- 
graph (3)(C), the same law governs priority. 
Fixtures are “goods” as defined in section 9-102 
[§ 47-9-102]. 

The filing of a financing statement to perfect 
a security interest in collateral of a transmit- 
ting utility constitutes a fixture filing with 
respect to goods that are or become fixtures. 
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See Section 9-501(b) [§ 47-9-501(b)]. Accord- 
ingly, to perfect a security interest in goods of 
this kind by a fixture filing, a financing state- 
ment must be filed in the office specified by 
Section 9-501(b) [§ 47-9-501(b)] as enacted in 
the jurisdiction in which the goods are located. 
If the fixtures collateral is located in more than 
one State, filing in all of those States will be 
necessary to perfect a security interest in all 
the fixtures collateral by a fixture filing. Of 
course, a security interest in nearly all types of 
collateral (including fixtures) of a transmitting 
utility may be perfected by filing in the office 
specified by Section 9-501(b) [§ 47-9-501(b)] as 
enacted in the jurisdiction in which the trans- 
mitting utility is located. However, such a filing 
will not be effective as a fixture filing except 
with respect to goods that are located in that 
jurisdiction. 

c. Timber to Be Cut. Application of the gen- 
eral rule in paragraph (1) to perfection of a 
security interest in timber to be cut would yield 
undesirable results analogous to those de- 
scribed with respect to fixtures. Paragraph 
(3)(B) adopts a similar solution: Perfection is 
governed by the law of the jurisdiction in which 
the timber is located. As with fixtures, under 
paragraph (3)(C), the same law governs prior- 
ity. Timber to be cut also is “goods” as defined in 
section 9-102 [§ 47-9-102]. 

Paragraph (3)(B) applies only to “timber to be 
cut,” not to timber that has been cut. Conse- 
quently, once the timber is cut, the general 
choice of law rule in paragraph (1) becomes 
applicable. To ensure continued perfection, a 
secured party should file in both the jurisdic- 
tion in which the timber to be cut is located and 
in the state where the debtor is located. The 
former filing would be with the office in which a 
real property mortgage would be filed, and the 
latter would be a central filing. See section 
9-501 [§ 47-9-501]. 

d. As-Extracted Collateral. Paragraph (4) 
adopts the rule of former section 9-103(5) with 
respect to certain security interests in minerals 
and related accounts. Like security interests in 
fixtures perfected by filing a fixture filing, se- 
curity interests in minerals that are as-ex- 
tracted collateral are perfected by filing in the 
office designated for the filing or recording of a 
mortgage on the real property. For the same 
reasons, the law governing perfection and pri- 
ority is the law of the jurisdiction in which the 
wellhead or minehead is located. 

6. Change in Law Governing Perfection. 
When the debtor changes its location to another 
jurisdiction, the jurisdiction whose law governs 
perfection under paragraph (1) changes, as 
well. Similarly, the law governing perfection of 
a possessory security interest in collateral un- 
der paragraph (2) changes when the collateral 
is removed to another jurisdiction. Neverthe- 
less, these changes will not result in an imme- 
diate loss of perfection. See section 9-316(a) and 
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(b) [§ 47-9-316(a) and (b)]. 

7. Law Governing Effect of Perfection and 
Priority: Goods, Documents, Instruments, 
Money, Negotiable Documents, and Tangible 
Chattel Paper. Under former section 9-103, the 
law of a single jurisdiction governed both ques- 
tions of perfection and those of priority. This 
article generally adopts that approach. See 
paragraph (1). But the approach may create 
problems if the debtor and collateral are located 
in different jurisdictions. For example, assume 
a security interest in equipment located in 
Pennsylvania is perfected by filing in Illinois, 
where the debtor is located. If the law of the 
jurisdiction in which the debtor is located were 
to govern priority, then the priority of an execu- 
tion lien on goods located in Pennsylvania 
would be governed by rules enacted by the 
Illinois legislature. 

To address this problem, paragraph (3)(C) 
divorces questions of perfection from questions 
of “the effect of perfection or nonperfection and 
the priority of a security interest.” Under para- 
graph (3)(C), the rights of competing claimants 
to tangible collateral are resolved by reference 
to the law of the jurisdiction in which the 
collateral is located. A similar bifurcation ap- 
plied to security interests in investment prop- 
erty under former section 9-103(6). See section 
9-305 [§ 47-9-305]. 

Paragraph (3)(C) applies the law of the situs 
to determine priority only with respect to goods 
(including fixtures), instruments, money, nego- 
tiable documents, and tangible chattel paper. 
Compare former section 9-103(1), which ap- 
plied the law of the location of the collateral to 
documents, instruments, and “ordinary” (as op- 
posed to “mobile”) goods. This article does not 
distinguish among types of goods. The ordinary 
mobile goods distinction appears to address 
concerns about where to file and search, rather 
than concerns about priority. There is no reason 
to preserve this distinction under the bifur- 
cated approach. 

Particularly serious confusion may arise 
when the choice of law rules of a given jurisdic- 
tion result in each of two competing security 
interests in the same collateral being governed 
by a different priority rule. The potential for 
this confusion existed under former section 
9-103(4) with respect to chattel paper: Perfec- 
tion by possession was governed by the law of 
the location of the paper, whereas perfection by 
filing was governed by the law of the location of 
the debtor. Consider the mess that would have 
been created if the language or interpretation 
of former section 9-308 were to differ in the two 
relevant states, or if one of the relevant juris- 
dictions (e.g., a foreign country) had not ad- 
opted article 9. The potential for confusion 
could have been exacerbated when a secured 
party perfected both by taking possession in the 
state where the collateral is located (State A) 
and by filing in the state where the debtor is 
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located (State B) — a common practice for some 
chattel paper financers. By providing that the 
law of the jurisdiction in which the collateral is 
located governs priority, paragraph (3) substan- 
tially diminishes this problem. 

8. Non-U.S. Debtors. This article applies the 
same choice of law rules to all debtors, foreign 
and domestic. For example, it adopts the bifur- 
cated approach for determining the law appli- 
cable to security interests in goods and other 
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tangible collateral. See comment 5(a), above. 
The article contains a new rule specifying the 
location of non-U.S. debtors for purposes of this 
part. The rule appears in section 9-307 [§ 47- 
9-307] and is explained in the Reporters’ Com- 
ments following that section. Former section 
9-103(3)(c), which contained a special choice of 
law rule governing security interests created by 
debtors located in a non-U.S. jurisdiction, 
proved unsatisfactory and was deleted. 


47-9-302. Law governing perfection and priority of agricultural liens. 


While farm products are located in a jurisdiction, the local law of that 
jurisdiction governs perfection, the effect of perfection or nonperfection, and 
the priority of an agricultural lien on the farm products. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 3, §§ 47-9-301 — 47-9-318 (Acts 
1963, ch. 81, § 1 (9-301 — 9-318); 1965, ch. 86, 
§ 1; 1967, ch. 318, § 1; 1978, ch. 773, §§ 1, 2; 
1979, ch. 283, §§ 1, 2; 1983, ch. 114, §§ 1, 3[2]; 


1985, ch. 404, §§ 18-22; 1986, ch. 737, §§ 48- 
52; 1987, ch. 102, § 1; 1997, ch. 79, §§ 7-14; 
1998, ch. 675, §§ 10-12) was repealed and re- 
placed in the revision of chapter 9 of the Uni- 
form Commercial Code by Acts 2000, ch. 846, 
§ 1, effective July 1, 2001. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. Agricultural Liens. This section provides 
choice of law rules for agricultural liens on farm 
products. Perfection, the effect of perfection or 
nonperfection, and priority all are governed by 
the law of the jurisdiction in which the farm 
products are located. Other choice of law rules, 
including section 1-301 [§ 47-1-301], determine 
which jurisdiction’s law governs other matters, 
such as the secured party’s rights on default. 


See section 9-301 [§ 47-9-301], Comment 2. 
Inasmuch as no agricultural lien on proceeds 
arises under this article, this section does not 
expressly apply to proceeds of agricultural 
liens. However, if another statute creates an 
agricultural lien on proceeds, it may be appro- 
priate for courts to apply the choice of law rule 
in this section to determine priority in the 
proceeds. 


47-9-303. Law governing perfection and priority of security interests 
in goods covered by a certificate of title. 


(a) Applicability of section. This section applies to goods covered by a 
certificate of title, even if there is no other relationship between the jurisdic- 
tion under whose certificate of title the goods are covered and the goods or the 
debtor. 

(b) When goods covered by certificate of title. Goods become covered by 
a certificate of title when a valid application for the certificate of title and the 
applicable fee are delivered to the appropriate authority. Goods cease to be 
covered by a certificate of title at the earlier of the time the certificate of title 
ceases to be effective under the law of the issuing jurisdiction or the time the 
goods become covered subsequently by a certificate of title issued by another 
jurisdiction. 

(c) Applicable law. The local law of the jurisdiction under whose certificate 
of title the goods are covered governs perfection, the effect of perfection or 
nonperfection, and the priority of a security interest in goods covered by a 
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certificate of title from the time the goods become covered by the certificate of 
title until the goods cease to be covered by the certificate of title. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 3, §§ 47-9-301 — 47-9-318 (Acts 
1963, ch. 81, § 1 (9-301 — 9-318); 1965, ch. 86, 
§ 1; 1967, ch. 318, § 1; 1978, ch. 773, §§ 1, 2; 
1979, ch. 283, §§ 1, 2; 1983, ch. 114, §§ 1, 3[2]; 
1985, ch. 404, §§ 13-22; 1986, ch. 737, §§ 48- 
52; 1987, ch. 102, § 1; 1997, ch. 79, §§ 7-14; 
1998, ch. 675, §§ 10-12) was repealed and re- 


placed in the revision of chapter 9 of the Uni- 
form Commercial Code by Acts 2000, ch. 846, 
§ 1, effective July 1, 2001. 


Section to Section References. 
This section is referred to in § 47-9-301. 


Cited: 

Gregory v. Community Credit Co. (In re Big- 
gers), 249 B.R. 873, 2000 Bankr. LEXIS 764 
(Bankr. M.D. Tenn. 2000). 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Perfecting Security Interest on Automobile. 
2. —Movement from Noncertificate of Title Ju- 
risdiction. 


1. Perfecting Security Interest on Auto- 
mobile. 

Because Tennessee requires that a lien on an 
automobile be noted on the certificate of title, 
“part 3,” as the term is used in subsection (d), 
requires “action” to perfect a security interest. 
Waldschmidt v. Beneficial Can., Inc., 151 B.R. 
467, 1992 Bankr. LEXIS 2277 (Bankr. M.D. 
Tenn. 1992). 


2. —Movement from Noncertificate of 
Title Jurisdiction. 

Where debtors removed their van from a 
noncertificate of title jurisdiction to a certificate 
of title jurisdiction (Tennessee), obtained a title 
in the removal state (Tennessee), and filed 
bankruptcy more than four months after re- 
moval, bankruptcy trustee prevailed over the 
security interest of a creditor who did nothing 
to perfect its security interest in the van in the 
removal state. Waldschmidt v. Beneficial Can., 
Inc., 151 B.R. 467, 1992 Bankr. LEXIS 2277 
(Bankr. M.D. Tenn. 1992). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-103(2)(a) and 
(b), substantially revised. 

2. Scope of This Section. This section applies 
to “goods covered by a certificate of title.” The 
new definition of “certificate of title” in section 
9-102 [§ 47-9-102] makes clear that this sec- 
tion applies not only to certificate-of-title stat- 
utes under which perfection occurs upon nota- 
tion of the security interest on the certificate 
but also to those that contemplate notation but 
provide that perfection is achieved by another 
method, e.g., delivery of designated documents 
to an official. Subsection (a), which is new, 
makes clear that this section applies to certifi- 
cates of a jurisdiction having no other contacts 
with the goods or the debtor. This result com- 
ports with most of the reported cases on the 
subject and with contemporary business prac- 
tices in the trucking industry. 

3. Law Governing Perfection and Priority. 
Subsection (c) is the basic choice of law rule for 
goods covered by a certificate of title. Perfection 
and priority of a security interest are governed 
by the law of the jurisdiction under whose 
certificate of title the goods are covered from 


the time the goods become covered by the 
certificate of title until the goods cease to be 
covered by the certificate of title. 

Normally, under the law of the relevant ju- 
risdiction, the perfection step would consist of 
compliance with that jurisdiction’s certificate- 
of-title statute and a resulting notation of the 
security interest on the certificate of title. See 
section 9-311(b) [§ 47-9-311(b)]. In the typical 
case of an automobile or over-the-road truck, a 
person who wishes to take a security interest in 
the vehicle can ascertain whether it is subject 
to any security interests by looking at the 
certificate of title. But certificates of title cover 
certain types of goods in some states but not in 
others. A secured party who does not realize 
this may extend credit and attempt to perfect 
by filing in the jurisdiction in which the debtor 
is located. If the goods had been titled in 
another jurisdiction, the lender would be 
unperfected. 

Subsection (b) explains when goods become 
covered by a certificate of title and when they 
cease to be covered. Goods may become covered 
by a certificate of title, even though no certifi- 
cate of title has issued. Former section 
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9-103(2)(b) provided that the law of the juris- 
diction issuing the certificate ceases to apply 
upon “surrender” of the certificate. This article 
eliminates the concept of “surrender.” However, 
if the certificate is surrendered in conjunction 
with an appropriate application for a certificate 
to be issued by another jurisdiction, the law of 
the original jurisdiction ceases to apply because 
the goods became covered subsequently by a 
certificate of title from another jurisdiction. 
Alternatively, the law of the original jurisdic- 
tion ceases to apply when the certificate “ceases 
to be effective” under the law of that jurisdic- 
tion. Given the diversity in certificate-of-title 
statutes, the term “effective” is not defined. 

4. Continued Perfection. The fact that the 
law of one state ceases to apply under subsec- 
tion (b) does not mean that a security interest 
perfected under that law becomes unperfected 
automatically. In most cases, the security inter- 
est will remain perfected. See section 9-316(d) 
and (e) [§ 47-9-316(d) and (e)]. Moreover, a 
perfected security interest may be subject to 
defeat by certain buyers and secured parties. 
See section 9-337 [§ 47-9-337]. 

5. Inventory. Compliance with a certificate- 
of-title statute generally is not the method of 
perfecting security interests in inventory. Sec- 
tion 9-311(d) [§ 47-9-311(d)] provides that a 
security interest created in inventory held by a 
person in the business of selling goods of that 
kind is subject to the normal filing rules; com- 
pliance with a certificate-of-title statute is not 
necessary or effective to perfect the security 
interest. Most certificate-of-title statutes are in 
accord. 

The following example explains the subtle 
relationship between this rule and the choice of 
law rules in section 9-303 [§ 47-9-303] and 
former section 9-103(2): 

Example: Goods are located in State A and 
covered by a certificate of title issued under the 
law of State A. The State A certificate of title is 
“clean”; it does not reflect a security interest. 
Owner takes the goods to State B and sells 
(trades in) the goods to Dealer, who is in the 
business of selling goods of that kind and is 
located (within the meaning of section 9-307 
[§ 47-9-307]) in State B. As is customary, 
Dealer retains the duly assigned State A certifi- 
cate of title pending resale of the goods. Deal- 
er’s inventory financer, SP, obtains a security 
interest in the goods under its after-acquired 
property clause. 

Under section 9-311(d) [§ 47-9-311(d)] of 
both State A and State B, Dealer’s inventory 
financer, SP, must perfect by filing instead of 
complying with a certificate-of-title statute. If 
section 9-303 [§ 47-9-303] were read to provide 
that the law applicable to perfection of SP’s 
security interest is that of State A, because the 
goods are covered by a State A certificate, then 
SP would be required to file in State A under 
State A’s section 9-501 [§ 47-9-501]. That re- 
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sult would be anomalous, to say the least, since 
the principle underlying section 9-311(d) [§ 47- 
9-311(d)] is that the inventory should be 
treated as ordinary goods. 

Section 9-303 [§ 47-9-303] (and former sec- 
tion 9-103(2)) should be read as providing that 
the law of State B, not State A, applies. A court 
looking to the forum’s section 9-303(a) [§ 47-9- 
303(a)] would find that section 9-303 [§ 47-9- 
303] applies only if two conditions are met: (i) 
The goods are covered by the certificate as 
explained in section 9-303(b) [§ 47-9-303(b)], 
i.e., application had been made for a State 
(here, State A) to issue a certificate of title 
covering the goods and (ii) the certificate is a 
“certificate of title” as defined in section 9-102 
[§ 47-9-102], i.e., “a statute provides for the 
security interest in question to be indicated on 
the certificate as a condition or result of the 
security interest’s obtaining priority over the 
rights of a lien creditor.” Stated otherwise, 
section 9-303 [§ 47-9-303] applies only when 
compliance with a certificate-of-title statute, 
and not filing, is the appropriate method of 
perfection. Under the law of State A, for pur- 
poses of perfecting SP’s security interest in the 
dealer’s inventory, the proper method of perfec- 
tion is filing — not compliance with State A’s 
certificate-of-title statute. For that reason, the 
goods are not covered by a “certificate of title,” 
and the second condition is not met. Thus, 
section 9-303 [§ 47-9-303] does not apply to the 
goods. Instead, section 9-301 [§ 47-9-301] ap- 
plies, and the applicable law is that of State B, 
where the debtor (dealer) is located. 

6. External Constraints on This Section. The 
need to coordinate article 9 with a variety of 
nonuniform certificate-of-title statutes, the 
need to provide rules to take account of situa- 
tions in which multiple certificates of title are 
outstanding with respect to particular goods, 
and the need to govern the transition from 
perfection by filing in one jurisdiction to perfec- 
tion by notation in another all create pressure 
for a detailed and complex set of rules. In an 
effort to minimize complexity, this article does 
not attempt to coordinate article 9 with the 
entire array of certificate-of-title statutes. In 
particular, sections 9-303, 9-311, and 9-316(d) 
and (e) [§§ 47-9-303, 47-9-311, and 47-9-316(d) 
and (e)] assume that the certificate-of-title stat- 
utes to which they apply do not have relation- 
back provisions (i.e., provisions under which 
perfection is deemed to occur at a time earlier 
than when the perfection steps actually are 
taken). A legislative note to section 9-311 [§ 47- 
9-311] recommends the elimination of relation- 
back provisions in certificate-of-title statutes 
affecting perfection of security interests. 

Ideally, at any given time, only one certificate 
of title is outstanding with respect to particular 
goods. In fact, however, sometimes more than 
one jurisdiction issues more than one certificate 
of title with respect to the same goods. This 
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ties to suffer losses will continue. At best, this 
article can identify clearly which innocent par- 


ties will bear the losses in familiar fact pat- 
terns. 


situation results from defects in certificate-of- 
title laws and the interstate coordination of 
those laws, not from deficiencies in this article. 
As long as the possibility of multiple certificates 
of title remains, the potential for innocent par- 


47-9-304. Law governing perfection and priority of security interests 
in deposit accounts. 


(a) Law of bank’s jurisdiction governs. The local law of a bank’s 
jurisdiction governs perfection, the effect of perfection or nonperfection, and 
the priority of a security interest in a deposit account maintained with that 
bank. 

(b) Bank’s jurisdiction. The following rules determine a bank’s jurisdic- 
tion for purposes of this part: 

(1) If an agreement between the bank and the debtor governing the 
deposit account expressly provides that a particular jurisdiction is the bank’s 
jurisdiction for purposes of this part, this chapter, or the Uniform Commer- 
cial Code, that jurisdiction is the bank’s jurisdiction. 

(2) If paragraph (1) does not apply and an agreement between the bank 
and its customer governing the deposit account expressly provides that the 
agreement is governed by the law of a particular jurisdiction, that jurisdic- 
tion is the bank’s jurisdiction. 

(3) If neither paragraph (1) nor paragraph (2) applies and an agreement 
between the bank and its customer governing the deposit account expressly 
provides that the deposit account is maintained at an office in a particular 


jurisdiction, that jurisdiction is the bank’s jurisdiction. 

(4) If none of the preceding paragraphs applies, the bank’s jurisdiction is 
the jurisdiction in which the office identified in an account statement as the 
office serving the customer’s account is located. 

(5) If none of the preceding paragraphs applies, the bank’s jurisdiction is 
the jurisdiction in which the chief executive office of the bank is located. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 3, §§ 47-9-301 — 47-9-318 (Acts 
1963, ch. 81, § 1 (9-301 — 9-318); 1965, ch. 86, 
§ 1; 1967, ch. 318, § 1; 1978, ch. 773, §§ 1, 2; 
1979, ch. 283, §§ 1, 2; 1983, ch. 114, §§ 1, 3[2]; 


1985, ch. 404, §§ 13-22; 1986, ch. 737, §§ 48- 
52; 1987, ch. 102, § 1; 1997, ch. 79, §§ 7-14; 
1998, ch. 675, §§ 10-12) was repealed and re- 
placed in the revision of chapter 9 of the Uni- 
form Commercial Code by Acts 2000, ch. 846, 
§ 1, effective July 1, 2001. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New; derived from _ section 
8-110(e) and former section 9-103(6). 

2. Deposit Accounts. Under this section, the 
law of the “bank’s jurisdiction” governs perfec- 
tion and priority of a security interest in de- 
posit accounts. Subsection (b) contains rules for 
determining the “bank’s jurisdiction.” The sub- 
stance of these rules is substantially similar to 
that of the rules determining the “security 
intermediary’s jurisdiction” under former sec- 
tion 8-110(e), except that subsection (b)(1) pro- 
vides more flexibility than the analogous provi- 


sion in former section 8-110(e)(1). Subsection 
(b)\(1) permits the parties to choose the law of 
one jurisdiction to govern perfection and prior- 
ity of security interests and a different govern- 
ing law for other purposes. The parties’ choice 
is effective, even if the jurisdiction whose law is 
chosen bears no relationship to the parties or 
the transaction. Section 8-110(e)(1) [§ 47-8- 
110(e)(1)] has been conformed to subsection 
(b)(1) of this section, and section 9-305(b)(1) 
[§ 47-9-305(b)(1)], concerning a commodity in- 
termediary’s jurisdiction, makes a similar de- 
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parture from former section 9-103(6)(e)(i). subsection (a) changes, as well. Nevertheless, 

3. Change in Law Governing Perfection. the change will not result in an immediate loss 
When the bank’s jurisdiction changes, the ju- _ of perfection. See section 9-316(f) and (g) [§ 47- 
risdiction whose law governs perfection under 9-316(f) and (g)]. 


47-9-305. Law governing perfection and priority of security interests 
in investment property. 


(a) Governing law: general rules. Except as otherwise provided in 
subsection (c), the following rules apply: 

(1) While a security certificate is located in a jurisdiction, the local law of 
that jurisdiction governs perfection, the effect of perfection or nonperfection, 
and the priority of a security interest in the certificated security represented 
thereby. 

(2) The local law of the issuer’s jurisdiction as specified in § 47-8-110(d) 
governs perfection, the effect of perfection or nonperfection, and the priority 
of a security interest in an uncertificated security. 

(3) The local law of the securities intermediary’s jurisdiction as specified 
in § 47-8-110(e) governs perfection, the effect of perfection or nonperfection, 
and the priority of a security interest in a security entitlement or securities 
account. 

(4) The local law of the commodity intermediary’s jurisdiction governs 
perfection, the effect of perfection or nonperfection, and the priority of a 
security interest in a commodity contract or commodity account. 

(b) Commodity intermediary’s jurisdiction. The following rules deter- 
mine a commodity intermediary’s jurisdiction for purposes of this part: 

(1) If an agreement between the commodity intermediary and commodity 
customer governing the commodity account expressly provides that a par- 
ticular jurisdiction is the commodity intermediary’s jurisdiction for purposes 
of this part, this chapter, or the Uniform Commercial Code, that jurisdiction 
is the commodity intermediary’s jurisdiction. 

(2) If paragraph (1) does not apply and an agreement between the 
commodity intermediary and commodity customer governing the commodity 
account expressly provides that the agreement is governed by the law of a 
particular jurisdiction, that jurisdiction is the commodity intermediary’s 
jurisdiction. 

(3) If neither paragraph (1) nor paragraph (2) applies and an agreement 
between the commodity intermediary and commodity customer governing 
the commodity account expressly provides that the commodity account is 
maintained at an office in a particular jurisdiction, that jurisdiction is the 
commodity intermediary’s jurisdiction. 

(4) If none of the preceding paragraphs applies, the commodity interme- 
diary’s jurisdiction is the jurisdiction in which the office identified in an 
account statement as the office serving the commodity customer’s account is 
located. 

(5) If none of the preceding paragraphs applies, the commodity interme- 
diary’s jurisdiction is the jurisdiction in which the chief executive office of the 
commodity intermediary is located. 

(c) When perfection governed by law of jurisdiction where debtor 
located. The local law of the jurisdiction in which the debtor is located 
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governs: 
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(1) perfection of a security interest in investment property by filing; 

(2) automatic perfection of a security interest in investment property 
created by a broker or securities intermediary; and 

(3) automatic perfection of a security interest in a commodity contract or 
commodity account created by a commodity intermediary. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 3, §§ 47-9-301 — 47-9-318 (Acts 
1963, ch. 81, § 1 (9-301 — 9-318); 1965, ch. 86, 
§ 1; 1967, .ch. 318, § 1; 1978,.ch. 773, §$ 1, 2; 
1979, ch. 283, §§ 1, 2; 1983, ch. 114, §§ 1, 3[2]; 
1985, ch. 404, §§ 18-22; 1986, ch. 737, §§ 48- 


52; 1987, ch. 102, § 1; 1997, ch. 79, §§ 7-14; 
1998, ch. 675, §§ 10-12) was repealed and re- 
placed in the revision of chapter 9 of the Uni- 
form Commercial Code by Acts 2000, ch. 846, 
§ 1, effective July 1, 2001. 


Section to Section References. 
This section is referred to in § 47-9-316. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-103(6). 

2. Investment Property: General Rules. This 
section specifies choice of law rules for perfec- 
tion and priority of security interests in invest- 
ment property. Subsection (a)(1) covers security 
interests in certificated securities. Subsection 
(a)(2) covers security interests in uncertificated 
securities. Subsection (a)(3) covers security in- 
terests in security entitlements and securities 
accounts. Subsection (a)(4) covers security in- 
terests in commodity contracts and commodity 
accounts. The approach of each of these para- 
graphs is essentially the same. They identify 
the jurisdiction’s law that governs questions of 
perfection and priority by using the same prin- 
ciples that article 8 uses to determine other 
questions concerning that form of investment 
property. Thus, for certificated securities, the 
law of the jurisdiction in which the certificate is 
located governs. Cf. section 8-110(c) [§ 47-8- 
110(c)]. For uncertificated securities, the law of 
the issuer’s jurisdiction governs. Cf. section 
8-110(a) [§ 47-8-110(a)]. For security entitle- 
ments and securities accounts, the law of the 
securities intermediary’s jurisdiction governs. 
Cf. section 8-110(b) [§ 47-8-110(b)]. For com- 
modity contracts and commodity accounts, the 
law of the commodity intermediary’s jurisdic- 
tion governs. Because commodity contracts and 
commodity accounts are not governed by article 
8, subsection (b) contains rules that specify the 
commodity intermediary’s jurisdiction. These 
are analogous to the rules in section 8-110(e) 
[§ 47-8-110(e)] specifying a securities interme- 
diary’s jurisdiction. Subsection (b)(1) affords 
the parties greater flexibility than did former 
section 9-103(6)(3). See also section 9-304(b) 
[§ 47-9-304(b)] (bank’s jurisdiction) and re- 
vised section 8-110(e)(1) [§ 47-8-110(e)(1)] (se- 
curities intermediary’s jurisdiction). 

3. Investment Property: Exceptions. Subsec- 
tion (c) establishes an exception to the general 
rules set out in subsection (a). It provides that 


perfection of a security interest by filing, auto- 
matic perfection of a security interest in invest- 
ment property created by a debtor who is a 
broker or securities intermediary (see section 
9-309(10) [§ 47-9-309(10)]), and automatic per- 
fection of a security interest in a commodity 
contract or commodity account of a debtor who 
is a commodity intermediary (see section 
9-309(11) [§ 47-9-309(11)]) are governed by the 
law of the jurisdiction in which the debtor is 
located, as determined under section 9-307 
[§ 47-9-307]. 

4. Examples: The following examples illus- 
trate the rules in this section: 

Example 1: A customer residing in New Jer- 
sey maintains a securities account with Able & 
Co. The agreement between the customer and 
Able specifies that it is governed by Pennsylva- 
nia law but expressly provides that the law of 
California is Able’s jurisdiction for purposes of 
the Uniform Commercial Code. Through the 
account the customer holds securities of a Mas- 
sachusetts corporation, which Able holds 
through a clearing corporation located in New 
York. The customer obtains a margin loan from 
Able. Subsection (a)(3) provides that California 
law — the law of the securities intermediary’s 
jurisdiction — governs perfection and priority 
of the security interest, even if California has 
no other relationship to the parties or the 
transaction. 

Example 2: A customer residing in New Jer- 
sey maintains a securities account with Able & 
Co. The agreement between the customer and 
Able specifies that it is governed by Pennsylva- 
nia law. Through the account the customer 
holds securities of a Massachusetts corpora- 
tion, which Able holds through a clearing cor- 
poration located in New York. The customer 
obtains a loan from a lender located in Illinois. 
The lender takes a security interest and per- 
fects by obtaining an agreement among the 
debtor, itself, and Able, which satisfies the 
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requirement of section 8-106(d)(2) [§ 47-8- 
106(d)(2)] to give the lender control. Subsection 
(a)(3) provides that Pennsylvania law-the law 
of the securities intermediary’s jurisdiction- 
governs perfection and priority of the security 
interest, even if Pennsylvania has no other 
relationship to the parties or the transaction. 
Example 3: A customer residing in New Jer- 
sey maintains a securities account with Able & 
Co. The agreement between the customer and 
Able specifies that it is governed by Pennsylva- 
nia law. Through the account, the customer 
holds securities of a Massachusetts corpora- 
tion, which Able holds through a clearing cor- 
poration located in New York. The customer 
borrows from SP-1, and SP-1 files a financing 
statement in New Jersey. Later, the customer 
obtains a loan from SP-2. SP-2 takes a security 
interest and perfects by obtaining an agree- 
ment among the debtor, itself, and Able, which 
satisfies the requirement of section 8-106(d)(2) 
[§ 47-8-106(d)(2)] to give the SP-2 control. Sub- 
section (c) provides that perfection of SP-1’s 
security interest by filing is governed by the 
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location of the debtor, so the filing in New 
Jersey was appropriate. Subsection (a)(3), how- 
ever, provides that Pennsylvania law-the law of 
the securities intermediary’s jurisdiction-gov- 
erns all other questions of perfection and prior- 
ity. Thus, Pennsylvania law governs perfection 
of SP-2’s security interest, and Pennsylvania 
law also governs the priority of the security 
interests of SP-1 and SP-2. 

5. Change in Law Governing Perfection. 
When the issuer’s jurisdiction, the securities 
intermediary's jurisdiction, or commodity inter- 
mediary’s jurisdiction changes, the jurisdiction 
whose law governs perfection under subsection 
(a) changes, as well. Similarly, the law govern- 
ing perfection of a possessory security interest 
in a certificated security changes when the 
collateral is removed to another jurisdiction, 
see subsection (a)(1), and the law governing 
perfection by filing changes when the debtor 
changes its location. See subsection (c). Never- 
theless, these changes will not result in an 
immediate loss of perfection. See section 
9-316(f), (g) [§ 47-9-316(f), (g)]. 


47-9-306. Law governing perfection and priority of security interests 
in letter-of-credit rights. 


(a) Governing law: issuer’s or nominated person’s jurisdiction. 
Subject to subsection (c), the local law of the issuer’s jurisdiction or a 
nominated person’s jurisdiction governs perfection, the effect of perfection or 
nonperfection, and the priority of a security interest in a letter-of-credit right 
if the issuer’s jurisdiction or nominated person’s jurisdiction is a state. 

(b) Issuer’s or nominated person’s jurisdiction. For purposes of this 
part, an issuer’s jurisdiction or nominated person’s jurisdiction is the jurisdic- 
tion whose law governs the liability of the issuer or nominated person with 
respect to the letter-of-credit right as provided in § 47-5-116. 

(c) When section not applicable. This section does not apply to a security 
interest that is perfected only under § 47-9-308(d). 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 3, §§ 47-9-301 — 47-9-318 (Acts 
1963, ch. 81, § 1 (9-301 — 9-318); 1965, ch. 86, 
& 1: 1967, ch. 318,.§ 1; 1978, ch. 773, §§ 1, 2; 
1979, ch. 283, §§ 1, 2; 1983, ch. 114, §§ 1, 3[2]; 
1985, ch. 404, §§ 13-22; 1986, ch. 737, §§ 48- 


52; 1987, ch. 102, § 1; 1997, ch. 79, §§ 7-14; 
1998, ch. 675, §§ 10-12) was repealed and re- 
placed in the revision of chapter 9 of the Uni- 
form Commercial Code by Acts 2000, ch. 846, 
§ 1, effective July 1, 2001. 


Section to Section References. 
This section is referred to in § 47-9-301. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New; derived in part from section 
8-110(e) and former section 9-103(6). 

2. Sui Generis Treatment. This section gov- 
erns the applicable law for perfection and pri- 
ority of security interests in letter-of-credit 
rights, other than a security interest perfected 
only under section 9-308(d) [§ 47-9-308(d)] 


(i.e., as a supporting obligation). The treatment 
differs substantially from that provided in sec- 
tion 9-304 [§ 47-9-304] for deposit accounts. 
The basic rule is that the law of the issuer’s or 
nominated person’s (e.g., confirmer’s) jurisdic- 
tion, derived from the terms of the letter of 
credit itself, controls perfection and priority, 
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but only if the issuer’s or nominated person’s 
jurisdiction is a state, as defined in section 
9-102 [§ 47-9-102]. If the issuer’s or nominated 
person’s jurisdiction is not a state, the baseline 
rule of section 9-301 [§ 47-9-301] applies — 
perfection and priority are governed by the law 
of the debtor’s location, determined under sec- 
tion 9-307 [§ 47-9-307]. Export transactions 
typically involve a foreign issuer and a domes- 
tic nominated person, such as a confirmer, 
located in a state. The principal goal of this 
section is to reduce the likelihood that perfec- 
tion and priority would be governed by the law 
of a foreign jurisdiction in a transaction that is 
essentially domestic from the standpoint of the 
debtor-beneficiary, its creditors, and a domestic 
nominated person. 

3. Issuer’s or Nominated Person’s Jurisdic- 
tion. Subsection (b) defers to the rules estab- 
lished under section 5-116 [§ 47-5-116] for de- 
termination of an issuer's or nominated 
person’s jurisdiction. 

Example: An Italian bank issues a letter of 
credit that is confirmed by a New York bank. 
The beneficiary is a Connecticut corporation. 
The letter of credit provides that the issuer’s 
liability is governed by Italian law, and the 
confirmation provides that the confirmer’s li- 
ability is governed by the law of New York. 
Under sections 5-116(a) and 9-306(b) [§§ 47-5- 
116(a) and 47-9-306(b)], Italy is the issuer’s 
jurisdiction and New York is the confirmer’s 
(nominated person’s) jurisdiction. Because the 
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confirmer’s jurisdiction is a state, the law of 
New York governs perfection and priority of a 
security interest in the beneficiary’s letter-of- 
credit right against the confirmer. See section 
9-306(a) [§ 47-9-306(a)]. However, because the 
issuer’s jurisdiction is not a state, the law of 
that jurisdiction does not govern. See section 
9-306(a) [§ 47-9-306(a)]. Rather, the choice-of- 
law rule in section 9-301(1) [§ 47-9-301(1)] ap- 
plies to perfection and priority of a security 
interest in the beneficiary’s letter-of-credit 
right against the issuer. Under that section, 
perfection and priority are governed by the law 
of the jurisdiction in which the debtor (benefi- 
ciary) is located. That jurisdiction is Connecti- 
cut. See section 9-307 [§ 47-9-307]. 

4. Scope of this section. This section specifies 
only the law governing perfection, the effect of 
perfection or nonperfection, and priority of se- 
curity interests. Section 5-116 [§ 47-5-116] 
specifies the law governing the liability of, and 
article 5 (or other applicable law) deals with the 
rights and duties of, an issuer or nominated 
person. Perfection, nonperfection, and priority 
have no effect on those rights and duties. 

5. Change in Law Governing Perfection. 
When the issuer’s jurisdiction, or nominated 
person’s jurisdiction changes, the jurisdiction 
whose law governs perfection under subsection 
(a) changes, as well. Nevertheless, this change 
will not result in an immediate loss of perfec- 
tion. See section 9-316(f) and (g) [§ 47-9-316(f) 
and (g)]. 


(a) “Place of business.” In this section, “place of business” means a place 


where a debtor conducts its affairs. 


(b) Debtor’s location: general rules. Except as otherwise provided in this 
section, the following rules determine a debtor’s location: 
(1) A debtor who is an individual is located at the individual’s principal 


residence. 


(2) Adebtor that is an organization and has only one (1) place of business 


is located at its place of business. 


(3) A debtor that is an organization and has more than one (1) place of 
business is located at its chief executive office. 


(c) Limitation of applicability of subsection (b). Subsection (b) applies 
only if a debtor’s residence, place of business, or chief executive office, as 
applicable, is located in a jurisdiction whose law generally requires informa- 
tion concerning the existence of a nonpossessory security interest to be made 
generally available in a filing, recording, or registration system as a condition 
or result of the security interest’s obtaining priority over the rights of a lien 
creditor with respect to the collateral. If subsection (b) does not apply, the 
debtor is located in the District of Columbia. 

(d) Continuation of location: cessation of existence, etc. A person that 
ceases to exist, have a residence, or have a place of business continues to be 
located in the jurisdiction specified by subsections (b) and (c). 
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(e) Location of registered organization organized under state law. A 
registered organization that is organized under the law of a state is located in 
that state. 

(f) Location of registered organization organized under federal law; 
bank branches and agencies. Except as otherwise provided in subsection 
(i), a registered organization that is organized under the law of the United 
States and a branch or agency of a bank that is not organized under the law of 
the United States or a state are located: 

(1) In the state that the law of the United States designates, if the law 
designates a state of location; 

(2) In the state that the registered organization, branch, or agency 
designates, if the law of the United States authorizes the registered 
organization, branch, or agency to designate its state of location, including 
by designating its main office, home office, or other comparable office; or 

(3) In the District of Columbia, if neither subdivision (f)(1) nor (f)(2) 
applies. 

(g) Continuation of location: change in status of registered 
organization. A registered organization continues to be located in the 
jurisdiction specified by subsection (e) or (f) notwithstanding: 

(1) The suspension, revocation, forfeiture, or lapse of the registered 
organization’s status as such in its jurisdiction of organization; or 

(2) The dissolution, winding up, or cancellation of the existence of the 
registered organization. 

(h) Location of United States. The United States is located in the District 
of Columbia. 

(i) Location of foreign bank branch or agency if licensed in only one 
state. A branch or agency of a bank that is not organized under the law of the 
United States or a state is located in the state in which the branch or agency 
is licensed, if all branches and agencies of the bank are licensed in only one (1) 
state. 

(j) Location of foreign air carrier. A foreign air carrier under the Federal 
Aviation Act of 1958, as amended, is located at the designated office of the 
agent upon which service of process may be made on behalf of the carrier. 

(k) Section applies only to this part. This section applies only for 
purposes of this part. 


History. added “, including by designating its main 


Acts 2000, ch. 846, § 1; 2012, ch. 708, § 5. 


Compiler’s Notes. 

Former part 3, §§ 47-9-301 — 47-9-318 (Acts 
1963, ch. 81, § 1 (9-301 — 9-318); 1965, ch. 86, 
§ 1; 1967, ch. 318, § 1; 1978, ch. 773, §§ 1, 2; 
1979, ch. 283, §§ 1, 2; 1983, ch. 114, §§ 1, 3[2]; 
1985, ch. 404, §§ 13-22; 1986, ch. 737, §§ 48- 
52; 1987, ch. 102, § 1; 1997, ch. 79, §§ 7-14; 
1998, ch. 675, §§ 10-12) was repealed and re- 
placed in the revision of chapter 9 of the Uni- 
form Commercial Code by Acts 2000, ch. 846, 
§ 1, effective July 1, 2001. 


Amendments. 
The 2012 amendment, effective July 1, 2013, 


office, home office, or other comparable office” to 
the end of (f)(2). 


Effective Dates. 

Acts 2012, ch. 708, § 22. July 1, 2013; pro- 
vided, that, for the purpose of the secretary of 
state taking necessary actions for the imple- 
mentation of the act, the act shall take effect 
April 11, 2012. 


Section to Section References. 
This section is referred to in §§ 47-1-301, 
67-4-409. 
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COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-103(3)(d), sub- 
stantially revised. 

2. General Rules. As a general matter, the 
location of the debtor determines the jurisdic- 
tion whose law governs perfection of a security 
interest. See sections 9-301(1) and 9-305(c) 
[$§ 47-9-301(1) and 47-9-305(c)]. It also gov- 
erns priority of a security interest in certain 
types of intangible collateral, such as accounts, 
electronic chattel paper, and general intan- 
gibles. This section determines the location of 
the debtor for choice of law purposes, but not for 
other purposes. See subsection (k). 

Subsection (b) states the general rules: An 
individual debtor is deemed to be located at the 
individual’s principal residence with respect to 
both personal and business assets. Any other 
debtor is deemed to be located at its place of 
business if it has only one, or at its chief 
executive office if it has more than one place of 
business. 

As used in this section, a “place of business” 
means a place where the debtor conducts its 
affairs. See subsection (a). Thus, every organi- 
zation, even eleemosynary institutions and 
other organizations that do not conduct “for 
profit” business activities, has a “place of busi- 
ness.” Under subsection (d), a person who 
ceases to exist, have a residence, or have a place 
of business continues to be located in the juris- 
diction determined by subsection (b). 

The term “chief executive office” is not de- 
fined in this section or elsewhere in the Uni- 
form Commercial Code. “Chief executive office” 
means the place from which the debtor man- 
ages the main part of its business operations or 
other affairs. This is the place where persons 
dealing with the debtor would normally look for 
credit information, and is the appropriate place 
for filing. With respect to most multistate debt- 
ors, it will be simple to determine which of the 
debtor’s offices is the “chief executive office.” 
Even when a doubt arises, it would be rare that 
there could be more than two possibilities. A 
secured party in such a case may protect itself 
by perfecting under the law of each possible 
jurisdiction. 

Similarly, the term “principal residence” is 
not defined. If the security interest in question 
is a purchase-money security interest in con- 
sumer goods which is perfected upon attach- 
ment, see section 9-309(1) [§ 47-9-309(1)], the 
choice of law may make no difference. In other 
cases, when a doubt arises, prudence may dic- 
tate perfecting under the law of each jurisdic- 
tion that might be the debtors “principal 
residence.” 

Questions sometimes arise about the location 
of the debtor with respect to collateral held in a 
common-law trust. A typical common-law trust 
is not itself a juridical entity capable of owning 
property and so would not be a “debtor” as 


defined in Section 9-102 [§ 47-9-102]. Rather, 
the debtor with respect to property held in a 
common-law trust typically is the trustee of the 
trust acting in the capacity of trustee. (The 
beneficiary would be a “debtor” with respect to 
its beneficial interest in the trust, but not with 
respect to the property held in the trust.) If a 
common-law trust has multiple trustees lo- 
cated in different jurisdictions, a secured party 
who perfects by filing would be well advised to 
file a financing statement in each jurisdiction in 
which a trustee is located, as determined under 
Section 9-307 [§ 47-9-307]. Filing in all rel- 
evant jurisdictions would insure perfection and 
minimize any priority complications that oth- 
erwise might arise. 

The general rules are subject to several ex- 
ceptions, each of which is discussed below. 

3. Non-U.S. Debtors. Under the general 
rules of this section, a non-U.S. debtor normally 
would be located in a foreign jurisdiction and, 
as a consequence, foreign law would govern 
perfection. When foreign law affords no public 
notice of security interests, the general rule 
yields unacceptable results. 

Accordingly, subsection (c) provides that the 
normal rules for determining the location of a 
debtor (i.e., the rules in subsection (b)) apply 
only if they yield a location that is “a jurisdic- 
tion whose law generally requires information 
concerning the existence of a nonpossessory 
security interest to be made generally available 
in a filing, recording, or registration system as 
a condition or result of the security interest’s 
obtaining priority over the rights of a lien 
creditor with respect to the collateral.” The 
phrase “generally requires” is meant to include 
legal regimes that generally require notice in a 
filing or recording system as a condition of 
perfecting nonpossessory security interests, 
but which permit perfection by another method 
(e.g., control, automatic perfection, temporary 
perfection) in limited circumstances. A jurisdic- 
tion that has adopted this article or an earlier 
version of this article is such a jurisdiction. If 
the rules in subsection (b) yield a jurisdiction 
whose law does not generally require notice ina 
filing or registration system and none of the 
special rules in subsections (e), (f), (i), and G) 
applies, the debtor is located in the District of 
Columbia. 

Example 1: Debtor is an English corporation 
with 7 offices in the United States and its chief 
executive office in London, England. Debtor 
creates a security interest in its accounts. Un- 
der subsection (b)(3), Debtor would be located 
in England. However, subsection (c) provides 
that subsection (b) applies only if English law 
generally conditions perfection on giving public 
notice in a filing, recording, or registration 
system. Otherwise, Debtor is located in the 
District of Columbia. Under section 9-301(1) 
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[§ 47-9-301], perfection, the effect of perfection, 
and priority are governed by the law of the 
jurisdiction of the debtor’s location — here, 
England or the District of Columbia (depending 
on the content of English law). 

Example 2: Debtor is an English corporation 
with 7 offices in the United States and its chief 
executive office in London, England. Debtor 
creates a security interest in equipment located 
in London. Under subsection (b)(3) Debtor 
would be located in England. However, subsec- 
tion (c) provides that subsection (b) applies only 
if English law generally conditions perfection 
on giving public notice in a filing, recording, or 
registration system. Otherwise, Debtor is lo- 
cated in the District of Columbia. Under section 
9-301(1) [§ 47-9-301(1)], perfection is governed 
by the law of the jurisdiction of the debtor’s 
location, whereas, under section 9-301(3) [§ 47- 
9-301(3)], the law of the jurisdiction in which 
the collateral is located — here, England — 
governs priority. 

The foregoing discussion assumes that each 
transaction bears an appropriate relation to the 
forum state. In the absence of an appropriate 
relation, the forum state’s entire UCC, includ- 
ing the choice of law provisions in article 9 
(sections 9-301 through 9-307 [§§ 47-9-301 
through 47-9-307]), will not apply. See section 
9-109 [§ 47-9-109], comment 9. 

4. Registered Organizations Organized Un- 
der Law of a State. Under subsection (e), a 
“registered organization” (defined in Section 
9-102 [§ 47-9-102] so as to ordinarily include 
corporations, limited partnerships, limited li- 
ability companies, and statutory trusts) orga- 
nized under the law of a “state” (defined in 
section 9-102 [§ 47-9-102]) is located in its 
state of organization. The term “registered or- 
ganization” includes a business trust described 
in the second sentence of the term’s definition. 
See Section 9-102 [§ 47-9-102]. The trust’s pub- 
lic organic record, typically the trust agree- 
ment, usually will indicate the jurisdiction un- 
der whose law the trust is organized. 

Subsection (g) makes clear that events affect- 
ing the status of a registered organization, such 
as the dissolution of a corporation or revocation 
of its charter, do not affect its location for 
purposes of subsection (e). However, certain of 
these events may result in, or be accompanied 
by, a transfer of collateral from the registered 
organization to another debtor. This section 
does not determine whether a transfer occurs, 
nor does it determine the legal consequences of 
any transfer. 

Determining the registered organization- 
debtor’s location by reference to the jurisdiction 
of organization could provide some important 
side benefits for the filing systems. A jurisdic- 
tion could structure its filing system so that it 
would be impossible to make a mistake in a 
registered organization-debtor’s name on a fi- 
nancing statement. For example, a filer would 
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be informed if a filed record designated an 
incorrect corporate name for the debtor. Link- 
ing filing to the jurisdiction of organization also 
could reduce pressure on the system imposed 
by transactions in which registered organiza- 
tions cease to exist — as a consequence of 
merger or consolidation, for example. The juris- 
diction of organization might prohibit such 
transactions unless steps were taken to ensure 
that existing filings were refiled against a suc- 
cessor or terminated by the secured party. 

5. Registered Organizations Organized Un- 
der Law of United States; Branches and Agen- 
cies of Banks Not Organized Under Law of 
United States. Subsection (f) specifies the loca- 
tion of a debtor that is a registered organization 
organized under the law of the United States. It 
defers to law of the United States, to the extent 
that that law determines, or authorizes the 
debtor to determine, the debtor’s location. 
Thus, if the law of the United States designates 
a particular state as the debtor’s location, that 
state is the debtor’s location for purposes of this 
article’s choice of law rules. Similarly, if the law 
of the United States authorizes the registered 
organization to designate its state of location, 
the state that the registered organization des- 
ignates is the state in which it is located for 
purposes of this article’s choice of law rules. In 
other cases, the debtor is located in the District 
of Columbia. 

In some cases, the law of the United States 
authorizes the registered organization to desig- 
nate a main office, home office, or other compa- 
rable office. See, e.g., 12 U.S.C. Sections 22 and 
1464(a); 12 CFR 552.3. Designation of such an 
office constitutes the designation of the State of 
location for purposes of Section 9-307(f)(2 
[§ 47-9-307(f)(2)]. 

Subsection (f) also specifies the location of a 
branch or agency in the United States of a 
foreign bank that has one or more branches or 
agencies in the United States. The law of the 
United States authorizes a foreign bank (or, on 
behalf of the bank, a federal agency) to desig- 
nate a single home state for all of the foreign 
bank’s branches and agencies in the United 
States. See 12 U.S.C. Section 3103(c) and 12 
CFR 211.22. As authorized, the designation 
constitutes the State of location for the branch 
or agency for purposes of Section 9-307(f) [§ 47- 
9-307(f)], unless all of a foreign bank’s branches 
or agencies that are in the United States are 
licensed in only one State, in which case the 
branches and agencies are located in that 
State. See subsection (i). 

In cases not governed by subsection (f) or (i), 
the location of a foreign bank is determined by 
subsections (b) and (c). 

6. United States. To the extent that article 9 
governs (see sections 1-301 and 9-109(c) [§§ 47- 
1-301 and 47-9-109(c)]), the United States is 
located in the District of Columbia for purposes 
of this article’s choice of law rules. See subsec- 
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tion (h). 

7. Foreign Air Carriers. Subsection (j) fol- 
lows former section 9-103(3)(d). To the extent 
that it is applicable, the Convention on the 
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(Geneva Convention) supersedes state legisla- 
tion on this subject, as set forth in section 
9-311(b) [§ 47-9-311(b)], but.some nations are 
not parties to that convention. 


International Recognition of Rights in Aircraft 


Zs 
PERFECTION 


47-9-308. When security interest or agricultural lien is perfected; 
continuity of perfection. 


(a) Perfection of security interest. Except as otherwise provided in this 
section and § 47-9-309, a security interest is perfected if it has attached and all 
of the applicable requirements for perfection in §§ 47-9-310 through 47-9-316 
have been satisfied. A security interest is perfected when it attaches if the 
applicable requirements are satisfied before the security interest attaches. 

(b) Perfection of agricultural lien. An agricultural lien is perfected if it 
has become effective and all of the applicable requirements for perfection in 
§ 47-9-310 have been satisfied. An agricultural lien is perfected when it 
becomes effective if the applicable requirements are satisfied before the 
agricultural lien becomes effective. 

(c) Continuous perfection; perfection by different methods. A secu- 
rity interest or agricultural lien is perfected continuously if it is originally 
perfected by one (1) method under this chapter and is later perfected by 
another method under this chapter, without an intermediate period when it 
was unperfected. 

(d) Supporting obligation. Perfection of a security interest in collateral 
also perfects a security interest in a supporting obligation for the collateral. 

(e) Lien securing right to payment. Perfection of a security interest in a 
right to payment or performance also perfects a security interest in a security 
interest, mortgage, or other lien on personal or real property securing the 
right. 

(f) Security entitlement carried in securities account. Perfection of a 
security interest in a securities account also perfects a security interest in the 
security entitlements carried in the securities account. 

(¢) Commodity contract carried in commodity account. Perfection of 
a security interest in a commodity account also perfects a security interest in 
the commodity contracts carried in the commodity account. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 3, §§ 47-9-301 — 47-9-318 (Acts 
1963, ch. 81, § 1 (9-801 — 9-318); 1965, ch. 86, 
§ 1; 1967, ch. 318, § 1; 1978, ch. 773, §§ 1, 2; 
1979, ch. 283, §§ 1, 2; 1983, ch. 114, §§ 1, 3[2]; 
1985, ch. 404, §§ 13-22; 1986, ch. 737, §§ 48- 
52; 1987, ch. 102, § 1; 1997, ch. 79, §§ 7-14; 
1998, ch. 675, §§ 10-12) was repealed and re- 
placed in the revision of chapter 9 of the Uni- 


form Commercial Code by Acts 2000, ch. 846, 
§ 1, effective July 1, 2001. 


Section to Section References. 
This section is referred to in §§ 47-9-109, 
47-9-306, 47-9-310, 47-9-312, 47-10-116. 


Prior Tennessee Law: 
§§ 64-904, 64-1802. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Commercial Law, § 103. 
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NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Filing Tax. 

Failure to pay the filing tax would not affect 
the contract between the parties, but only the 
filing, and thus the perfection of the security 
interest against third parties. In re Ken Gard- 
ner Ford Sales, Inc., 10 B.R. 632, 1981 Bankr. 
LEXIS 3928 (Bankr. E.D. Tenn. 1981), affd, 23 
B.R. 7438, 1982 U.S. Dist. LEXIS 16663 (E.D. 
Tenn. 1982). 


Financing statement was effective only to 
perfect a security interest for the amount on 
which filing tax was paid, even though larger 
amount was covered by financing statement. In 
re Ken Gardner Ford Sales, Inc., 10 B.R. 632, 
1981 Bankr. LEXIS 3928 (Bankr. E.D. Tenn. 
1981), affd, 23 B.R. 743, 1982 U.S. Dist. LEXIS 
16663 (E.D. Tenn. 1982). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former sections 9-115(2) and 
9-303. 

2. General Rule. This article uses the term 
“attach” to describe the point at which property 
becomes subject to a security interest. The 
requisites for attachment are stated in section 
9-203 [§ 47-9-203]. When it attaches, a security 
interest may be either perfected or unperfected. 
“Perfected” means that the security interest 
has attached and the secured party has taken 
all the steps required by this article as specified 
in sections 9-310 through 9-316 [§§ 47-9-310 
through 47-9-316]. A perfected security interest 
may still be or become subordinate to other 
interests. See, e.g., sections 9-320 and 9-322 
[§§ 47-9-320 and 47-9-322]. However, in gen- 
eral, after perfection the secured party is pro- 
tected against creditors and transferees of the 
debtor and, in particular, against any represen- 
tative of creditors in insolvency proceedings 
instituted by or against the debtor. See, e.g., 
section 9-317 [§ 47-9-317]. 

Subsection (a) explains that the time of per- 
fection is when the security interest has at- 
tached and any necessary steps for perfection, 
such as taking possession or filing, have been 
taken. The “except” clause refers to the perfec- 
tion-upon-attachment rules appearing in sec- 
tion 9-309 [§ 47-9-309]. It also reflects that 
other subsections of this section, e.g., subsec- 
tion (d), contain automatic perfection rules. If 
the steps for perfection have been taken in 
advance, as when the secured party files a 
financing statement before giving value or be- 
fore the debtor acquires rights in the collateral, 
then the security interest is perfected when it 
attaches. 

3. Agricultural Liens. Subsection (b) is new. 
It describes the elements of perfection of an 
agricultural lien. 

4. Continuous Perfection. The following ex- 
ample illustrates the operation of subsection 
(c): 

Example 1: Debtor, an importer, creates a 
security interest in goods that it imports and 
the documents of title that cover the goods. The 
secured party, Bank, takes possession of a ne- 


gotiable bill of lading covering certain imported 
goods and thereby perfects its security interest 
in the bill of lading and the goods. See sections 
9-312(c)(1) and 9-313(a) [§§ 47-9-312(c)(1) and 
47-9-313(a)]. Bank releases the bill of lading to 
the debtor for the purpose of procuring the 
goods from the carrier and selling them. Under 
section 9-312(f) [§ 47-9-312(f)], Bank continues 
to have a perfected security interest in the 
document and goods for 20 days. Bank files a 
financing statement covering the collateral be- 
fore the expiration of the 20-day period. Its 
security interest now continues perfected for as 
long as the filing is good. 

If the successive stages of Bank’s security 
interest succeed each other without an inter- 
vening gap, the security interest is “perfected 
continuously,” and the date of perfection is 
when the security interest first became per- 
fected (i.e., when Bank received possession of 
the bill of lading). If, however, there is a gap 
between stages — for example, if Bank does not 
file until after the expiration of the 20-day 
period specified in section 9-312(f) [§ 47-9- 
312(f)] and leaves the collateral in the debtor’s 
possession — then, the chain being broken, the 
perfection is no longer continuous. The date of 
perfection would now be the date of filing (after 
expiration of the 20-day period). Bank’s secu- 
rity interest would be vulnerable to any inter- 
ests arising during the gap period which under 
section 9-317 [§ 47-9-317] take priority over an 
unperfected security interest. 

5. Supporting Obligations. Subsection (d) is 
new. It provides for automatic perfection of a 
security interest in a supporting obligation for 
collateral if the security interest in the collat- 
eral is perfected. This is unlikely to effect any 
change in the law prior to adoption of this 
article. 

Example 2: Buyer is obligated to pay Debtor 
for goods sold. Buyer’s president guarantees 
the obligation. Debtor creates a security inter- 
est in the right to payment (account) in favor of 
Lender. Under section 9-203(f) [§ 47-9-203(f], 
the security interest attaches to Debtor’s rights 
under the guarantee (supporting obligation). 
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Under subsection (d), perfection of the security 
interest in the account constitutes perfection of 
the security interest in Debtor’s rights under 
the guarantee. 

6. Rights to Payment Secured by Lien. Sub- 
section (e) is new. It deals with the situation in 
which a security interest is created in a right to 
payment that is secured by a security interest, 
mortgage, or other lien. 

Example 3: Owner gives to Mortgagee a 
mortgage on Blackacre to secure a loan. Own- 
er’s obligation to pay is evidenced by a promis- 
sory note. In need of working capital, Mort- 
gagee borrows from Financer and creates a 
security interest in the note in favor of Fi- 
nancer. Section 9-203(g) [§ 47-9-203(g)] adopts 
the traditional view that the mortgage follows 
the note; i.e., the transferee of the note acquires 
the mortgage, as well. This subsection adopts a 
similar principle: Perfection of a security inter- 
est in the right to payment constitutes perfec- 
tion of a security interest in the mortgage 
securing it. 

An important consequence of the rules in 
section 9-203(g) [§ 47-9-203(g)] and subsection 
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(e) is that, by acquiring a perfected security 
interest in a mortgage (or other secured) note, 
the secured party acquires a security interest 
in the mortgage (or other lien) that is senior to 
the rights of a person who becomes a lien 
creditor of the mortgagee (article 9 debtor). See 
section 9-317(a)(2) [§ 47-9-317(a)(2)]. This re- 
sult helps prevent the separation of the mort- 
gage (or other lien) from the note. 

Under this article, attachment and perfection 
of a security interest in a secured right to 
payment do not of themselves affect the obliga- 
tion to pay. For example, if the obligation is 
evidenced by a negotiable note, then article 3 
dictates the person whom the maker must pay 
to discharge the note and any lien securing it. 
See section 3-602 [§ 47-3-602]. If the right to 
payment is a payment intangible, then section 
9-406 [§ 47-9-406] determines whom the ac- 
count debtor must pay. | 

Similarly, this article does not determine who 
has the power to release a mortgage of record. 
That issue is determined by real property law. 

7. Investment Property. Subsections (f) and 
(g) follow former section 9-115(2). 


47-9-309. Security interest perfected upon attachment. 


The following security interests are perfected when they attach: 

(1) a purchase-money security interest in consumer goods, except as 
otherwise provided in § 47-9-311(b) with respect to consumer goods that are 
subject to a statute or treaty described in § 47-9-311(a); 

(2) an assignment of accounts or payment intangibles which does not by 


itself or in conjunction with other assignments to the same assignee transfer 
a significant part of the assignor’s outstanding accounts or payment 
intangibles; 

(3) a sale of a payment intangible; 

(4) a sale of a promissory note; 

(5) a security interest created by the assignment of a health-care-insur- 
ance receivable to the provider of the health-care goods or services; 

(6) a security interest arising under § 47-2-401, § 47-2-505, § 47-2- 
711(3), or § 47-2A-508(5), until the debtor obtains possession of the 
collateral; 

(7) a security interest of a collecting bank arising under § 47-4-210; 

(8) a security interest of an issuer or nominated person arising under 
§ 47-5-118; 

(9) a security interest arising in the delivery of a financial asset under 
§ 47-9-206(c); 

(10) a security interest in investment property created by a broker or 
securities intermediary; 

(11) a security interest in a commodity contract or a commodity account 
created by a commodity intermediary; 

(12) an assignment for the benefit of all creditors of the transferor and 
subsequent transfers by the assignee thereunder; and 
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(13) a security interest created by an assignment of a beneficial interest in 


a decedent’s estate. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 3, §§ 47-9-301 — 47-9-318 (Acts 
1963, ch. 81, § 1 (9-301 — 9-318); 1965, ch. 86, 
§ 1; 1967, ch. 318, § 1; 1978, ch. 773, §§ 1, 2; 
1979, ch. 283, §§ 1, 2; 1983, ch. 114, §§ 1, 3[2]; 
1985, ch. 404, §§ 13-22; 1986, ch. 737, §§ 48- 
52; 1987, ch. 102, § 1; 1997, ch. 79, §§ 7-14; 
1998, ch. 675, §§ 10-12) was repealed and re- 
placed in the revision of chapter 9 of the Uni- 
form Commercial Code by Acts 2000, ch. 846, 
§ 1, effective July 1, 2001. 


Cross-References. 

Registration of instruments, § 66-24-101 — 
66-24-112. 

Transition provisions, title 47, ch. 9, part 7. 


Section to Section References. 
This section is referred to in §§ 47-9-308, 
47-9-310, 47-9-323. 


Prior Tennessee Law: 
§§ 47-1009, 47-1301, 47-1802, 64-901, 64- 
1806. 


Textbooks. 

Tennessee Jurisprudence, 4 Tenn. Juris., Au- 
tomobiles, § 24; 4 Tenn. Juris., Bankruptcy, 
§ 6;6 Tenn. Juris., Commercial Law, §§ 98, 99, 
102, 103; 18 Tenn. Juris., Liens, § 3. 


Law Reviews. 

Creation, Perfection, and Enforcement of Se- 
curity Interest Under the “Tennessee” Commer- 
cial Code (John A. Walker, Jr.), 48 Tenn. L. Rev. 
819 (1981). 

Priorities in Accounts: The Crazy Quilt of 
Current Law and a Proposal for Reform (Dan T. 
Coenen), 45 Vand. L. Rev. 1061 (1992). 
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1. Subrogation to Rights of Contractor in 
Judgment. 

Where surety on a labor and material pay- 
ment bond advanced money necessary to sat- 
isfy liens, it was subrogated to rights of contrac- 
tor in judgment to recover such funds from 
owner of project, and the filing of a financial 
statement was not required. Third Nat’] Bank 
v. Highlands Ins. Co., 603 S.W.2d 730, 1980 
Tenn. LEXIS 488 (Tenn. 1980). 


2. Assignment of Security Interest. 

The transfer of a security agreement by 
which security interests are created does not 
result in the transfer of any security interest. 


In re Jackson, 5 B.R. 164, 1980 Bankr. LEXIS 
4891 (Bankr. M.D. Tenn. 1980). 

Since the assignee of a security interest has 
the dominant interest in the filing of a state- 
ment reflecting an assignment and because 
§ 47-9-405(1) expressly provides that state- 
ments of assignment may be executed by the 
assignee alone, such statements are not in- 
tended to affect the rights of the assignor in the 
collateral. In re Jackson, 5 B.R. 164, 1980 
Bankr. LEXIS 4891 (Bankr. M.D. Tenn. 1980). 

Since there can be no assignment of a secu- 
rity interest without transfer of the obligation 
secured thereby, third parties must make in- 
quiry as to the status of the secured obligations 
themselves and should not be satisfied with an 
assignment of the security agreement as evi- 
dencing that the assignor no longer has any 
security interests in the collateral. In re Jack- 
son, 5 B.R. 164, 1980 Bankr. LEXIS 4891 
(Bankr. M.D. Tenn. 1980). 

When there is notice of an assignment, third 
parties must inquire both of the assignor and of 
the assignee as to the status of their security 
interests. In re Jackson, 5 B.R. 164, 1980 
Bankr. LEXIS 4891 (Bankr. M.D. Tenn. 1980). 

When the assignor of a security interest 
acquired a subsequent security interest in the 
same collateral it was necessary to file again to 
perfect that security interest. In re Jackson, 5 
B.R. 164, 1980 Bankr. LEXIS 4891 (Bankr. 
M.D. Tenn. 1980). 

The adoption of the Uniform Commercial 
Code did not change the pre-code rule that the 
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assignment of a security note carries with it the 
security but when the entire legal interest in a 
chattel mortgage is assigned to the holder of 
one or more notes secured thereby the assignee 
holds the mortgage primarily for his benefit but 
the other notes continue to be secured thereby, 
although in a secondary position. In re Jackson, 
5 B.R. 164, 1980 Bankr. LEXIS 4891 (Bankr. 
M.D. Tenn. 1980). 


3. Equipment. 

Except for the boiler, defendant failed to 
perfect its security interest in laundry and 
dry-cleaning equipment, because the items in 
question, except for the boiler, were not fixtures 
and defendant filed its financing statement 
locally rather than with the secretary of state. 
In re Belmont Industries, 1 B.R. 608, 1979 
Bankr. LEXIS 672 (Bankr. E.D. Tenn. 1979). 

Office equipment, including desks, chairs and 
typewriters, were not fixtures and, therefore, 
defendant’s security interest was not perfected 
where it filed its financing statement locally 
rather than with the secretary of state. In re 
Belmont Industries, 1 B.R. 608, 1979 Bankr. 
LEXIS 672 (Bankr. E.D. Tenn. 1979). 

Filing in the county did not perfect the defen- 
dant’s security interest in a bulldozer where 
the debtor was not a farmer, but an excavating 
contractor. In re Butler, 3 B.R. 182, 1980 Bankr. 
LEXIS 5499 (Bankr. E.D. Tenn. 1980). 

A security interest in a semitrailer used by a 
debtor as equipment need not be noted on a 
title but may be perfected by filing with the 
secretary of state. In re Johnson, 39 B.R. 478, 
1984 Bankr. LEXIS 5812 (Bankr. M.D. Tenn. 
1984). 


4. Errors in Financing Statement. 

Although receipt of the financing statement 
and the filing fee by the filing officer is “filing,” 
the security interest is perfected only if the 
financing statement is substantially correct. In 
re Poteet, 5 B.R. 631, 1980 Bankr. LEXIS 4642 
(Bankr. E.D. Tenn. 1980). 


5. Perfection by Possession. 

Former subsection (3)(b), stating that the 
“filing” provisions of chapter 9 of this title do 
not apply to security interests in property sub- 
ject to statute requiring indication of security 
interest on certificate of title, does not exclude 
perfection by possession pursuant to § 47-9- 
305. In re Crosby, 19 B.R. 486, 1982 Bankr. 
LEXIS 4346 (Bankr. E.D. Tenn. 1982); In re 
Crosby, 23 B.R. 514, 1982 U.S. Dist. LEXIS 
14723 (E.D. Tenn. 1982), affd without opinion, 
714 F.2d 139, 1983 U.S. App. LEXIS 12800 (6th 
Cir. 1983), affd without opinion, Transport Ac- 
ceptance Corp. v. Interstate Contract Carriers 
Corp., 714 F.2d 142 (6th Cir. Tenn. 1983). 

This section does not eliminate perfection by 
possession. In re Glenn, 20 B.R. 98, 1982 
Bankr. LEXIS 4163 (Bankr. E.D. Tenn. 1982). 
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6. Trademarks. 

Article 9 of the U.C.C., not the federal stat- 
ute, governs perfection of a security interest in 
a trademark or other mark subject to registra- 
tion under the federal statute, because the 
federal statute provides only for registration of 
ownership and was not intended to provide 
notice of security interests. In re Chattanooga 
Choo-Choo Co., 98 B.R. 792, 1989 Bankr. 
LEXIS 2137 (Bankr. E.D. Tenn. 1989). 


7. Defective Notation of Lien on Title. 

Failure to note lienholder’s name on certifi- 
cate of title resulted in unperfected security 
interest. In re Webb, 106 B.R. 517, 1989 Bankr. 
LEXIS 1818 (Bankr. E.D. Tenn. 1989). 


8. Mortgages Must Be in Writing. 

There cannot be any mortgage without a 
conveyance of the title in writing. Hurst, Pur- 
nell & Co. v. Jones, 78 Tenn. 8, 1882 Tenn. 
LEXIS 132 (1882). 


9. Validity of Parol Security Transactions. 
A pledge may be created without a written 
contract, and if the contract be evidenced by 
writing, such writing is not required to be 
registered. Barfield v. Cole, 36 Tenn. 465, 1857 
Tenn. LEXIS 36 (1857); Arendale v. Samuel D. 
Morgan & Co., 37 Tenn. 703, 1857 Tenn. LEXIS 
124 (1857); Crisp v. Miller, 52 Tenn. 697, 1871 
Tenn. LEXIS 299 (1871); Hurst, Purnell & Co. 
v. Jones, 78 Tenn. 8, 1882 Tenn. LEXIS 132 
(1882); Wharton v. Lavender, 82 Tenn. 178, 
1884 Tenn. LEXIS 118 (1884). See McCready v. 
Haslock, 3 Cooper’s Tenn. Ch. 13 (1875). 

The title of personalty may, by parol agree- 
ment, be vested in the surety of the vendee for 
the payment of the purchase price to indemnify 
such surety. Burke v. Harrison, 37 Tenn. 237, 
1857 Tenn. LEXIS 114 (1857); Grange Ware- 
house Ass’n v. Owen, 86 Tenn. 355, 7 S.W. 457, 
1887 Tenn. LEXIS 53 (1888). 

A pledge of cattle, without mortgage, or writ- 
ten or registered contract, to secure the money 
borrowed to purchase them, with possession 
left with the pledgor, who is to sell them and 
pay the money to the lender, is valid and 
enforceable. Wharton v. Lavender, 82 Tenn. 
178, 1884 Tenn. LEXIS 118 (1884); Grange 
Warehouse Ass’n v. Owen, 86 Tenn. 355, 7 S.W. 
457, 1887 Tenn. LEXIS 53 (1888). 

A parol stipulation that the title of produce to 
be purchased with money advanced for that 
purpose shall vest and remain in the ware- 
houseman or commission merchant making 
such advances, and to whom the produce is to 
be shipped and sold on the customer’s account, 
is valid. Grange Warehouse Ass’n v. Owen, 86 
Tenn. 355, 7 S.W. 457, 1887 Tenn. LEXIS 53 
(1888). 

Under a parol contract by which the landlord 
shall retain possession and control of the crop 
to be raised by the sharecropper and sell it, and, 
after paying himself for supplies furnished, 
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shall pay one-half of the surplus proceeds to the 
cropper, the landlord is protected for the sup- 
plies furnished as against a subsequent mort- 
gagee without notice. Meacham v. Herndon, 86 
Tenn. 366, 6 S.W. 741, 1887 Tenn. LEXIS 54 
(1887). 


10. When Registration Necessary to Per- 
fect. 

Where the instrument purports on its face to 
be a sale and transfer of a chattel, but its legal 
effect is to pass the title to a creditor as a 
security for the debts therein mentioned, with 
authority to sell the property for the payment of 
the debts, such instrument is in legal effect, a 
mortgage, and unless properly registered, is 
void as to other creditors of the mortgagor. 
Barfield v. Cole, 36 Tenn. 465, 1857 Tenn. 
LEXIS 36 (1857). 

Property conveyed in an unregistered mort- 
gage, by the owner of the absolute and legal 
title therein, may be levied on, under attach- 
ment or execution, as the property of the mort- 
gagor. Barfield v. Cole, 36 Tenn. 465, 1857 Tenn. 
LEXIS 36 (1857). 

A conditional sales contract is good between 
the parties without registration, and is only 
void for want of registration as against the 
creditors of the vendor. Price v. Jones, 40 Tenn. 
84, 1859 Tenn. LEXIS 26 (1859); Bradshaw v. 
Thomas, 15 Tenn. 497, 1835 Tenn. LEXIS 34 
(1835). 

Where landlord and cropper agreed in writ- 
ing that cropper was to cultivate landlord’s 
land for one-half of the crops and immediately 
thereafter agreed orally that the cropper’s 
share of the crops was to stand good for any 
provisions that the landlord might furnish dur- 
ing the year, the agreement that the crops were 
to stand good for the provisions was not good 
against a purchaser of the cropper’s share of 
the crops where not registered. Jones v. Cham- 
berlin, 52 Tenn. 210, 1871 Tenn. LEXIS 252 
(1871). 

A mortgage on unplanted crops is invalid as 
to subsequent purchasers without notice, 
though the mortgage is registered. Polk v. Fos- 
ter, 66 Tenn. 98, 1874 Tenn. LEXIS 84 (1874). 

Where the possession and title both pass to 
the purchaser of personalty, and the vendor 
retains a lien on the property for the purchase 
price, with power vested in a third person, as 
payee of the notes, to sell in default of payment, 
the contract is, in effect, a mortgage, and must 
be registered, in order to be valid against credi- 
tors of the vendor and purchasers of the prop- 
erty. Byrd v. Wilcox, 67 Tenn. 65, 1874 Tenn. 
LEXIS 329 (1874). 

A foreign general assignment conveying per- 
sonalty in this state must be registered here, in 
order to be effectual against subsequent attach- 
ments of such personalty by the assignor’s 
creditors, for the registration laws prevail over 
rules of comity. Douglas v. Bank of Commerce, 
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97 Tenn. 133, 36 S.W. 874, 1896 Tenn. LEXIS 
122 (1896). 

Under Code 1858, §§ 2003, 2004 (former 
§ 64-901) a contract giving lien on personalty 
that was equivalent to a mortgage although it 
was never registered was valid against general 
creditors of the bankrupt estate if made in good 
faith and withheld from registration without 
fraud. Rode & Horn v. Phipps, 195 F. 414, 1912 
U.S. App. LEXIS 1386 (6th Cir. Tenn. 1912). 

Under Shannon’s Code § 3664 (former § 64- 
901) and § 64-2404 a chattel mortgage was not 
valid as against a trustee in bankruptcy unless 
registered. In re Nuckols, 201 F. 437, 1912 U.S. 
Dist. LEXIS 1041 (D. Tenn. 1912). 


11. When Registration Not Necessary. 

If a party contract for personal property, and 
the possession remain in vendor, so that no title 
passes except by the deed, the deed must be 
registered or it is void as to creditors of grantor, 
or purchaser from him without notice; but 
where no deed is necessary to pass the title, and 
consequently no registration is required, as in 
the case of a sale by delivery of personal chat- 
tels, other than slaves, the existence of a deed is 
of no consequence except as constituting the 
best evidence of the terms of the contract. 
Tatum v. Jameson & Johnson, 21 Tenn. 298, 
1841 Tenn. LEXIS 2 (1841). 

A contract that crops to be produced by the 
employed manager of a farm shall be first 
subject to the satisfaction of his wages or sal- 
ary, need not be registered, because such man- 
ager holds the crops produced as bailee, and in 
the nature of a pledge, and such contract does 
not come within the registration laws. Tedford 
v. Wilson, 40 Tenn. 311, 1859 Tenn. LEXIS 84 
(1859); Grange Warehouse Ass’n v. Owen, 86 
Tenn. 355, 7 S.W. 457, 1887 Tenn. LEXIS 53 
(1888). 

A pledge of warehouse receipts, without reg- 
istration, is good; for possession by the ware- 
houseman is sufficient, and is a substitute for 
registration. Bank of Rome v. Haselton, 83 
Tenn. 216, 1885 Tenn. LEXIS 45 (1885). 

An assignment of a mortgage, by transfer of 
the secured note, need not be registered. W. C. 
Early Co. v. Williams, 135 Tenn. 249, 186 S.W. 
102, 1916 Tenn. LEXIS 25, L.R.A. (n:s.) 
1916F418 (1916). 

A transaction by which auto trucks were 
delivered by debtor into possession of an agent 
of his creditor as security for a loan is valid as 
against other creditors of the debtor in a bank- 
ruptcy proceeding, and a bill of sale for the 
trucks was given the agent, but which bill of 
sale was not registered under the law of Ten- 
nessee, since the transaction was one of pledge 
and not of mortgage. Petition of Chattanooga 
Sav. Bank, 261 F. 116, 1919 U.S. App. LEXIS 
1728 (6th Cir. Tenn. 1919). 

A trust receipt covering an automobile 
shipped by manufacturer to dealer entitled 
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holder to status of secured creditor on dealer’s 
bankruptcy, even though the receipt is not 
registered. General Motors Acceptance Corp. v. 
Greene County Union Bank, 20 Tenn. App. 93, 
95 S.W.2d 948, 1936 Tenn. App. LEXIS 6 (Tenn. 
Ct. App. 1936). 

Where the contract is between the holder of 
trust receipt and a third person whose title is 
not known, and who may stand in the shoes of 
the dealer, registration is not necessary, the 
receipt being good as between the parties with- 
out registration. General Motors Acceptance 
Corp. v. Greene County Union Bank, 20 Tenn. 
App. 93, 95 S.W.2d 948, 1936 Tenn. App. LEXIS 
6 (Tenn. Ct. App. 1936). 


12. Priorities From Registration. 

As between mortgages of personal property, 
that which is first registered is entitled to the 
preference. Copeland v. Bennet, 18 Tenn. 355, 
1837 Tenn. LEXIS 34 (1837). 

When a mortgage is registered it relates back 
to the date of its execution and is good as of that 
date against everyone except lien or judgment 
creditors. In re EK. H. Webb Grocery Co., 32 F. 
Supp. 3, 1940 U.S. Dist. LEXIS 3259 (D. Tenn. 
1940). 


13. Defective Registration. 

Registration of alleged lien or mortgage on 
cotton crop which by clerical error was regis- 
tered in wrong name of party to whom lien was 
given, was a nullity as notice to creditors of 
party executing lien or mortgage of any alien- 
ation of cotton by deed of trust or otherwise. 
B.W. Luten & Co. v. McRee, 2 Shan. 619 (1878). 

Holder of chattel mortgage executed and reg- 
istered in Illinois and thereafter registered in 
Tennessee but not properly acknowledged for 
registration was not entitled to priority over 


Collateral References. 

Creation and perfection of security interests 
in insurance proceeds under article 9 of Uni- 
form Commercial Code. 47 A.L.R.6th 347. 

Determination of purchase price of farm 
equipment for purposes of UCC § 9-302(1)(c) 
excusing filing of financing statement. 85 
A.L.R.3d 1037. 

Transferee of bill or note as subject to de- 
fenses of chattel mortgagor or conditional 
vendee against seller. 44 A.L.R.2d 8, 39 
A.L.R.3d 518. 
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subsequent attaching creditors as registration 
did not operate as a notice to creditors of 
mortgagors. Snyder v. Yates, 112 Tenn. 309, 79 
S.W. 796, 1903 Tenn. LEXIS 106, 105 Am. St. 
Rep. 941, 64 L.R.A. 353 (1903). 

Acknowledgment of chattel mortgage being 
ineffective to authorize its registration, the 
mortgage did not receive any added efficacy by 
being copied on the books in the registrar’s 
office and it did not affect the rights of creditors 
or third parties. Great American Indem. Co. v. 
Utility Contractors, Inc., 21 Tenn. App. 463, 111 
S.W.2d 901, 1937 Tenn. App. LEXIS 48 (Tenn. 
Ct. App. 1937). 


14. Effect of Foreign Registration. 

A mortgage, executed in a foreign state and 
duly recorded there upon a chattel at that time 
in this state and so remaining, is not superior to 
the rights of purchaser of the property at a sale 
made in this state. Newsum v. Hoffman, 124 
Tenn. 369, 137 S.W. 490, 1911 Tenn. LEXIS 51 
(1911). 


15. After-Acquired Property. 

A deed of trust, conveying a crop and “all 
tools, gearing, and implements of whatever 
kind used and to be used in making and gath- 
ering said crops, including wagons of whatever 
kind,” to secure an existing debt, and also 
“money and supplies to be advanced,” is valid 
and effectual to pass a wagon and harness 
advanced six months later for use in gathering 
the crops. Judge v. Jones, 99 Tenn. 20, 42 S.W. 
4, 1897 Tenn. LEXIS 3 (1897). See McCarty v. 
Blevins, 13 Tenn. 195, 1833 Tenn. LEXIS 134, 
26 Am. Rep. 90 (1833); Tedford v. Wilson, 40 
Tenn. 311, 1859 Tenn. LEXIS 84 (1859); Wat- 
kins v. Wyatt, 68 Tenn. 250, 1877 Tenn. LEXIS 
32 (1877). 


What constitutes “security interest” as to 
which financing statement must be filed under 
Uniform Commercial Code § 9-302. 30 
A.L.R.3d 9, 67 A.L.R.3d 308, 69 A.L.R.3d 1162, 
76 A.L.R.3d 11, 99 A.L.R.3d 807, 99 A.L.R.3d 
1080, 100 A.L.R.3d 10, 100 A.L.R.3d 940, 7 
A.L.R.4th 308, 11 A.L.R.4th 241, 90 A.L.R.4th 
859, 25 A.L.R.5th 696, 

When is filing of financing statement neces- 
sary to perfect an assignment of accounts under 
UCC § 9-302(1)(e). 85 A.L.R.3d 1050. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Derived from former sections 
9-115(4)(c) and (d), 9-116, and 9-302(1). 

2. Automatic Perfection. This section con- 
tains the perfection-upon-attachment rules 
previously located in former sections 9-115(4)(c) 


and (d), 9-116, and 9-302(1). Rather than con- 
tinue to state the rule by indirection, this 
section explicitly provides for perfection upon 
attachment. 

3. Purchase-Money Security Interest in Con- 
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sumer Goods. Former section 9-302(1)(d) has 
been revised and appears here as paragraph 
(1). No filing or other step is required to perfect 
a purchase-money security interest in con- 
sumer goods, other than goods, such as auto- 
mobiles, that are subject to a statute or treaty 
described in section 9-31l(a) [§ 47-9-311(a)]. 
However, filing is required to perfect a non- 
purchase-money security interest in consumer 
goods and is necessary to prevent a buyer of 
consumer goods from taking free of a security 
interest under section 9-320(b) [§ 47-9-320(b)]. 
A fixture filing is required for priority over 
conflicting interests in fixtures to the extent 
provided in section 9-334 [§ 47-9-334]. 

4. Rights to Payment. Paragraph (2) ex- 
pands upon former section 9-302(1)(e) by af- 
fording automatic perfection to certain assign- 
ments of payment intangibles as well as 
accounts. The purpose of paragraph (2) is to 
save from ex post facto invalidation casual or 
isolated assignments — assignments which no 
one would think of filing. Any person who 
regularly takes assignments of any debtor’s 
accounts or payment intangibles should file. In 
this connection section 9-109(d)(4) through (7) 
[§ 47-9-109(d)(4) through (7)], which excludes 
certain transfers of accounts, chattel paper, 
payment intangibles, and promissory notes 
from this article, should be consulted. 

Paragraphs (3) and (4), which are new, afford 
automatic perfection to sales of payment intan- 
gibles and promissory notes, respectively. They 
reflect the practice under former article 9. Un- 
der that article, filing a financing statement did 
not affect the rights of a buyer of payment 
intangibles or promissory notes, inasmuch as 
the former article did not cover those sales. To 
the extent that the exception in paragraph (2) 
covers outright sales of payment intangibles, 
which automatically are perfected under para- 
graph (3), the exception is redundant. 

5. Health-Care-Insurance Receivables. 
Paragraph (5) extends automatic perfection to 
assignments of health-care-insurance receiv- 
ables if the assignment is made to the health- 
care provider that provided the health-care 
goods or services. The primary effect is that, 
when an individual assigns a right to payment 
under an insurance policy to the person who 
provided health-care goods or services, the pro- 
vider has no need to file a financing statement 
against the individual. The normal filing re- 
quirements apply to other assignments of 
health-care-insurance receivables covered by 
this article, e.g., assignments from the health- 
care provider to a financer. 

6. Investment Property. Paragraph (9) re- 
places the last clause of former section 9-116(2), 
concerning security interests that arise in the 
delivery of a financial asset. 

Paragraphs (10) and (11) replace former sec- 
tion 9-115(4)(c) and (d), concerning secured 
financing of securities and commodity firms 
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and clearing corporations. The former sections 
indicated that, with respect to certain security 
interests created by a securities intermediary 
or commodity intermediary, “(t)he filing of a 
financing statement ... has no effect for pur- 
poses of perfection or priority with respect to 
that security interest.” No change in meaning 
is intended by the deletion of the quoted 
phrase. 

Secured financing arrangements for securi- 
ties firms are currently implemented in various 
ways. In some circumstances, lenders may re- 
quire that the transactions be structured as 
“hard pledges,” where the securities are trans- 
ferred on the books of a clearing corporation 
from the debtor’s account to the lender’s ac- 
count or to a special pledge account for the 
lender where they cannot be disposed of with- 
out the specific consent of the lender. In other 
circumstances, lenders are content with so- 
called “agreement to pledge” or “agreement to 
deliver” arrangements, where the debtor re- 
tains the positions in its own account, but 
reflects on its books that the positions have 
been hypothecated and promises that the secu- 
rities will be transferred to the secured party’s 
account on demand. 

The perfection and priority rules of this ar- 
ticle are designed to facilitate current secured 
financing arrangements for securities firms as 
well as to provide sufficient flexibility to accom- 
modate new arrangements that develop in the 
future. Hard pledge arrangements are covered 
by the concept of control. See sections 8-106, 
9-106, and 9-314 [§§ 47-8-106, 47-9-106, 47-9- 
314]. Noncontrol secured financing arrange- 
ments for securities firms are covered by the 
automatic perfection rule of paragraph (10). 
Before the 1994 revision of articles 8 and 9, 
agreement to pledge arrangements could be 
implemented under a provision that a security 
interest in securities given for new value under 
a written security agreement was perfected 
without filing or possession for a period of 21 
days. Although the security interests were tem- 
porary in legal theory, the financing arrange- 
ments could, in practice, be continued indefi- 
nitely by rolling over the loans at least every 21 
days. Accordingly, a knowledgeable creditor of a 
securities firm realizes that the firm’s securi- 
ties may be subject to security interests that 
are not discoverable from any public records. 
The automatic-perfection rule of paragraph 
(10) makes it unnecessary to engage in the 
purely formal practice of rolling over these 
arrangements every 21 days. 

In some circumstances, a clearing corpora- 
tion may be the debtor in a secured financing 
arrangement. For example, a clearing corpora- 
tion that settles delivery-versus-payment 
transactions among its participants on a net, 
same-day basis relies on timely payments from 
all participants with net obligations due to the 
system. If a participant that is a net debtor 
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were to default on its payment obligation, the 
clearing corporation would not receive some of 
the funds needed to settle with participants 
that are net creditors to the system. To com- 
plete end-of-day settlement after a payment 
default by a participant, a clearing corporation 
that settles on a net, same-day basis may need 
to draw on credit lines and pledge securities of 
the defaulting participant or other securities 
pledged by participants in the clearing corpora- 
tion to secure such drawings. The clearing 
corporation may be the top-tier securities inter- 
mediary for the securities pledged, so that it 
would not be practical for the lender to obtain 
control. Even where the clearing corporation 
holds some types of securities through other 
intermediaries, however, the clearing corpora- 
tion is unlikely to be able to complete the 
arrangements necessary to convey “control” 
over the securities to be pledged in time to 
complete settlement in a timely manner. How- 
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ever, the term “securities intermediary” is de- 
fined in section 8-102(a)(14) [§ 47-8-102(a)(14)] 
to include clearing corporations. Thus, the per- 
fection rule of paragraph (10) applies to secu- 
rity interests in investment property granted 
by clearing corporations. 

7. Beneficial Interests in Trusts. Under for- 
mer section 9-302(1)(c), filing was not required 
to perfect a security interest created by an 
assignment of a beneficial interest in a trust. 
Because beneficial interests in trusts are now 
used as collateral with greater frequency in 
commercial transactions, under this article fil- 
ing is required to perfect a security interest in a 
beneficial interest. 

8. Assignments for Benefit of Creditors. No 
filing or other action is required to perfect an 
assignment for the benefit of creditors. These 
assignments are not financing transactions, 
and the debtor ordinarily will not be engaging 
in further credit transactions. 


47-9-310. When filing required to perfect security interest or agricul- 
tural lien — Security interests and agricultural liens to 
which filing provisions do not apply. 


(a) General rule: perfection by filing. Except as otherwise provided in 
subsection (b) and § 47-9-312(b), a financing statement must be filed to perfect 
all security interests and agricultural liens. 

(b) Exceptions: filing not necessary. The filing of a financing statement 
is not necessary to perfect a security interest: 

(1) that is perfected under § 47-9-308(d), (e), (f), or (g); 

(2) that is perfected under § 47-9-309 when it attaches; 

(3) in property subject to a statute, regulation, or treaty described in 
§ 47-9-311(a); 

(4) in goods in possession of a bailee which is perfected under § 47-9- 
312(d)(1) or (2); 

(5) in certificated securities, documents, goods, or instruments which is 
perfected without filing, control or possession under § 47-9-312(e), (f), or (g); 

(6) in collateral in the secured party’s possession under § 47-9-313; 

(7) in a certificated security which is perfected by delivery of the security 
certificate to the secured party under § 47-9-313; 

(8) in deposit accounts, electronic chattel paper, electronic documents, 
investment property or letter-of-credit rights which is perfected by control 
under § 47-9-314; 

(9) in proceeds which is perfected under § 47-9-315; or 

(10) that is perfected under § 47-9-316. 

(c) Assignment of perfected security interest. If a secured party assigns 
a perfected security interest or agricultural lien, a filing under this chapter is 
not required to continue the perfected status of the security interest against 
creditors of and transferees from the original debtor. 


History. 
Acts 2000, ch. 846, § 1; 2008, ch. 814, §§ 30, 
31. 


Compiler’s Notes. 
Former part 3, §§ 47-9-301 — 47-9-318 (Acts 
1963, ch. 81, § 1 (9-301 — 9-318); 1965, ch. 86, 
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§ 1; 1967, ch. 318, § 1; 1978, ch. 773, §§ 1, 2; 
1979, ch. 283, §§ 1, 2; 1983, ch. 114, §§ 1, 3[2]; 
1985, ch. 404, §§ 13-22; 1986, ch. 737, §§ 48- 
52; 1987, ch. 102, § 1; 1997, ch. 79, §§ 7-14; 
1998, ch. 675, §§ 10-12) was repealed and re- 
placed in the revision of chapter 9 of the Uni- 
form Commercial Code by Acts 2000, ch. 846, 
§ 1, effective July 1, 2001. 


Cross-References. 
Transition provisions, title 47, ch. 9, part 7. 
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Section to Section References. 
This section is referred to in §§ 47-9-102, 
47-9-308, 47-9-311. 


Cited: 

Parks v. Mid-Atlantic Fin. Co., 343 S.W.3d 
792, 2011 Tenn. App. LEXIS 32 (Tenn. Ct. App. 
Jan. 31, 2011). 


NOTES TO DECISIONS 


1. Description of Collateral. 

In order to perfect a security interest, the 
secured party must file a UCC-1 financing 
statement that indicates the collateral covered 
by the financing statement pursuant to T.C.A. 
§ 47-9-310 and T.C.A. § 47-9-502(a); the ques- 
tion of whether the financing statement suffi- 
ciently indicates the collateral that it covers is 
determined by reference to the same guidelines 
in T.C.A. § 47-9-108; in other words, it must 
reasonably identify what is described pursuant 
to T.C.A. § 47-9-504. Although the description 
of the collateral in a security agreement and 
the description in the UCC-1 financing state- 


ment are evaluated under the same guidelines, 
the requirements for the description in a secu- 
rity agreement are stricter than the require- 
ments applicable to financing statements be- 
cause a security agreement expresses the 
intent of the parties, while the purpose of a 
UCC-1 financial statement is simply to provide 
sufficient notice to third parties to instigate 
further inquiry. Regions Bank v. Bric Construc- 
tors, LLC, 380 S.W.3d 740, 2011 Tenn. App. 
LEXIS 668 (Tenn. Ct. App. Dec. 13, 2011), 
rehearing denied, — S.W.3d —, 2012 Tenn. 
App. LEXIS 211 (Tenn. Ct. App. Mar. 30, 2012). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-302(1), (2). 

2. General Rule. Subsection (a) establishes a 
central article 9 principle: Filing a financing 
statement is necessary for perfection of security 
interests and agricultural liens. However, filing 
is not necessary to perfect a security interest 
that is perfected by another permissible 
method, see subsection (b), nor does filing ordi- 
narily perfect a security interest in a deposit 
account, letter-of-credit right, or money. See 
section 9-312(b) [§ 47-9-312(b)]. Part 5 of the 
article deals with the office in which to file, 
mechanics of filing, and operations of the filing 
office. 

3. Exemptions from Filing. Subsection (b) 
lists the security interests for which filing is not 
required as a condition of perfection, because 
they are perfected automatically upon attach- 
ment (subsections (b)(2) and (b)(9)) or upon the 
occurrence of another event (subsections (b)(1), 
(b)(5), and (b)(9)), because they are perfected 
under the law of another jurisdiction (subsec- 
tion (b)(10)), or because they are perfected by 
another method, such as by the secured party’s 
taking possession or control (subsections (b)(3), 
(b)(4), (b)(5), (b)(6), (b)(7), and (b)(8)). 

4. Assignments of Perfected Security Inter- 
ests. Subsection (c) concerns assignment of a 
perfected security interest or agricultural lien. 
It provides that no filing is necessary in connec- 
tion with an assignment by a secured party to 
an assignee in order to maintain perfection as 
against creditors of and transferees from the 


original debtor. 

Example 1: Buyer buys goods from Seller, 
who retains a security interest in them. After 
Seller perfects the security interest by filing, 
Seller assigns the perfected security interest to 
X. The security interest, in X’s hands and 
without further steps on X’s part, continues 
perfected against Buyer’s transferees and 
creditors. 

Example 2: Dealer creates a security interest 
in specific equipment in favor of Lender. After 
Lender perfects the security interest in the 
equipment by filing, Lender assigns the chattel 
paper (which includes the perfected security 
interest in Dealer’s equipment) to X. The secu- 
rity interest in the equipment, in X’s hands and 
without further steps on X’s part, continues 
perfected against Dealer’s transferees and 
creditors. However, regardless of whether 
Lender made the assignment to secure Lend- 
er’s obligation to X or whether the assignment 
was an outright sale of the chattel paper, the 
assignment creates a security interest in the 
chattel paper in favor of X. Accordingly, X must 
take whatever steps may be required for per- 
fection in order to be protected against Lender’s 
transferees and creditors with respect to the 
chattel paper. 

Subsection (c) applies not only to an assign- 
ment of a security interest perfected by filing 
but also to an assignment of a security interest 
perfected by a method other than by filing, such 
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as by control or by possession. Although subsec- 
tion (c) addresses explicitly only the absence of 
an additional filing requirement, the same re- 
sult normally will follow in the case of an 
assignment of a security interest perfected by a 
method other than by filing. For example, as 
long as possession of collateral is maintained by 
an assignee or by the assignor or another per- 
son on behalf of the assignee, no further perfec- 
tion steps need be taken on account of the 
assignment to continue perfection as against 
creditors and transferees of the original debtor. 
Of course, additional action may be required for 
perfection of the assignee’s interest as against 
creditors and transferees of the assignor. 
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Similarly, subsection (c) applies to the assign- 
ment of a security interest perfected by compli- 
ance with a statute, regulation, or treaty under 
section 9-311(b) [§ 47-9-311(b)], such as a cer- 
tificate-of-title statute. Unless the statute ex- 
pressly provides to the contrary, the security 
interest will remain perfected against creditors 
of and transferees from the original debtor, 
even if the assignee takes no action to cause the 
certificate of title to reflect the assignment or to 
cause its name to appear on the certificate of 
title. See PEB Commentary No. 12, which dis- 
cusses this issue under former section 9-302(3). 
Compliance with the statute is “equivalent to 
filing” under section 9-311(b) [§ 47-9-311(b)]. 


47-9-311. Perfection of security interests in property subject to cer- 
tain statutes, regulations, and treaties. 


(a) Security interest subject to other law. Except as otherwise provided 
in subsection (d), the filing of a financing statement is not necessary or effective 
to perfect a security interest in property subject to: 

(1) A statute, regulation, or treaty of the United States whose require- 
ments for a security interest’s obtaining priority over the rights of a lien 
creditor with respect to the property preempt § 47-9-310(a); 

(2)(A) A certificate-of-title statute of this state, covering automobiles, 

trailers, mobile homes, vehicles or the like, which provides for a security 

interest to be indicated on a certificate of title as a condition or result of 
perfection, under title 55, chapter 3, or 
(B) Section 55-3-126(f), which allows temporary perfection; or 

(3) Astatute of another jurisdiction which provides for a security interest 
to be indicated on a certificate of title as a condition or result of the security 
interest’s obtaining priority over the rights of a lien creditor with respect to 
the property. 

(b) Compliance with other law. Compliance with the requirements of a 
statute, regulation, or treaty described in subsection (a) for obtaining priority 
over the rights of a lien creditor is equivalent to the filing of a financing 
statement under this chapter. Except as otherwise provided in subsection (d) 
and § 47-9-313 and § 47-9-316(d) and (e) for goods covered by a certificate of 
title, a security interest in property subject to a statute, regulation, or treaty 
described in subsection (a) may be perfected only by compliance with those 
requirements, and a security interest so perfected remains perfected notwith- 
standing a change in the use or transfer of possession of the collateral. 

(c) Duration and renewal of perfection. Except as otherwise provided in 
subsection (d) and § 47-9-316(d) and (e), duration and renewal of perfection of 
a security interest perfected by compliance with the requirements prescribed 
by a statute, regulation, or treaty described in subsection (a) are governed by 
the statute, regulation, or treaty. In other respects, the security interest is 
subject to this chapter. 

(d) Inapplicability to certain inventory. During any period in which 
collateral subject to a statute specified in subdivision (a)(2) is inventory held 
for sale or lease by a person or leased by that person as lessor and that person 
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is in the business of selling goods of that kind, this section does not apply to a 
security interest in that collateral created by that person. 


History. 
Acts 2000, ch. 846, § 1; 2012, ch. 708, § 6. 


Compiler’s Notes. 

Former part 3, §§ 47-9-301 — 47-9-318 (Acts 
1963, ch. 81, § 1 (9-301 — 9-318); 1965, ch. 86, 
Sor; chy'S18, §) 1; 1978, chy 773; §§ 1, 2: 
1979, ch. 283, §§ 1, 2; 1983, ch. 114, §§ 1, 3[2]; 
1985, ch. 404, §§ 13-22; 1986, ch. 737, §§ 48- 
52; 1987, ch. 102, § 1; 1997, ch. 79, §§ 7-14; 
1998, ch. 675, §§ 10-12) was repealed and re- 
placed in the revision of chapter 9 of the Uni- 
form Commercial Code by Acts 2000, ch. 846, 
§ 1, effective July 1, 2001. 


Amendments. 

The 2012 amendment, effective July 1, 2013, 
in (a)(2), substituted “on a certificate of title” for 
“on the certificate”, and substituted “title 55, 
chapter 3, or” for “Tennessee Code Annotated, 
Title 55, chapter 3, or” in (A), and substituted 
“Section 55-3-126(f)” for “Tennessee Code Anno- 


tated, § 55-3-126(f)” in (B); in (a)(3), substi- 
tuted “A statute” for “a certificate of title stat- 
ute”, and substituted “on a certificate of title” 
for “on the certificate”; and substituted “subdi- 
vision (a)(2)” for “subsection (a)(2)” in (d). 


Effective Dates. 

Acts 2012, ch. 708, § 22. July 1, 2013; pro- 
vided, that, for the purpose of the secretary of 
state taking necessary actions for the imple- 
mentation of the act, the act shall take effect 
April 11, 2012. 


Section to Section References. 

This section is referred to in §§ 47-9-309, 
47-9-310, 47-9-316, 47-9-334, 47-9-335, 47-9- 
337, 47-9-505, 47-9-611, 47-9-621, 55-3-126. 


Cited: 

Rent-n-roll v. Highway 64 Car & Truck Sales, 
— §.W.3d —, 359 S.W.3d 183, 2010 Tenn. App. 
LEXIS 716 (Tenn. Ct. App. Nov. 16, 2010). 


NOTES TO DECISIONS 


Analysis 


. Motor Vehicles. 
Boats. 

. —Priority. 
Mobile Homes. 


. Motor Vehicles. 

Motor vehicles fall within the coverage of the 
Uniform Commercial Code but are accorded 
special provisions regarding the type of filing 
required to perfect a security interest. Manu- 
facturers Acceptance Corp. v. Gibson, 220 Tenn. 
654, 422 S.W.2d 435, 1967 Tenn. LEXIS 448 
(1967). 

Former subsections (3) and (4) did not apply 
to the security interest in used or trade-in 
vehicles of a dealer claimed by reason of floor- 
plan loans made to such dealer. In re Vaughn, 
283 F. Supp. 730, 1968 U.S. Dist. LEXIS 8460 
(M.D. Tenn. 1968). 

The filing provisions of this chapter do not 
apply to property subject to chapter 3 of title 55, 
concerning certificates of title for motor ve- 
hicles. In re Custom Caps, Inc., 1 B.R. 99, 1979 
Bankr. LEXIS 844 (Bankr. E.D. Tenn. 1979). 

A security interest in motor vehicles held as 
inventory by a dealer may be perfected by filing 
a financing statement. In re Poteet, 5 B.R. 631, 
1980 Bankr. LEXIS 4642 (Bankr. E.D. Tenn. 
1980). 

A security interest in a semitrailer is per- 
fected by notation of the lien on the vehicle’s 
certificate of title. In re Sexton, 18 B.R. 733, 
1982 U.S. Dist. LEXIS 11525 (E.D. Tenn. 1982). 

Perfection of security interest in motor ve- 
hicle may be effectuated only by notation of lien 


upon vehicle’s certificate of title. In re Coors of 
Cumberland, Inc., 19 B.R. 313, 1982 Bankr. 
LEXIS 4416 (Bankr. M.D. Tenn. 1982); Keep 
Fresh Filters v. Reguli, 888 S.W.2d 4387, 1994 
Tenn. App. LEXIS 503 (Tenn. Ct. App. 1994). 

Mobile homes purchased by a motel operator 
for use in the business come within the excep- 
tion of former subsection (3) and should be 
registered under § 55-3-101 even though they 
were not used in the business. In re Hughes, 58 
B.R. 452, 1986 Bankr. LEXIS 6557 (Bankr. E.D. 
Tenn. 1986). 

An automobile financing company failed to 
perfect a security interest in a vehicle where it 
unintentionally listed the name of a competitor, 
rather than its own name, as first lienholder on 
the certificate of title. Schulman v. Ford Motor 
Credit Co. (In re Leach), 206 B.R. 903, 1997 
Bankr. LEXIS 321 (Bankr. M.D. Tenn. 1997). 

Any equitable principles under T.C.A. § 47- 
1-103, such as subordination, had to give way to 
the requirements of T.C.A. §§ 47-9-311 and 
55-3-126, and since the only way the creditor 
could perfect a security interest in the debtor’s 
car was to have the lien noted on the certificate 
of title; equitable subordination could not be 
used to continue the prior lienor’s security 
interest for the benefit of the creditor where the 
creditor refinanced and paid off a prior lienor. 
Farmer v. LaSalle Bank (In re Morgan), 291 
B.R. 795, 2003 Bankr. LEXIS 327 (Bankr. E.D. 
Tenn. 2003). 


2. Boats. 
Although no Tennessee financing statement 
was filed within four months of removal of 
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collateral to Tennessee, perfection of purchase 
money security interest in boat under Florida 
law, by noting lien on Florida certificate of title, 
survived movement of boat to Tennessee, where 
the boat was never registered in Tennessee. In 
re Daniels, 93 B.R. 601, 1988 Bankr. LEXIS 
2028 (Bankr. M.D. Tenn. 1988). 


3. —Priority. 

Creditor who perfected security interest in 
vehicle by possession of the collateral, under 
Oklahoma law, did not take priority over credi- 
tor who subsequently perfected security inter- 
est in same vehicle by notation on certificate of 
title. In re Crosby, 19 B.R. 486, 1982 Bankr. 
LEXIS 4346 (Bankr. E.D. Tenn. 1982); In re 
Crosby, 23 B.R. 514, 1982 U.S. Dist. LEXIS 
14723 (E.D. Tenn. 1982), affd without opinion, 
714 F.2d 139, 1983 U.S. App. LEXIS 12800 (6th 
Cir. 1983), affd without opinion, Transport Ac- 
ceptance Corp. v. Interstate Contract Carriers 
Corp., 714 F.2d 142 (6th Cir. Tenn. 1983). 


Collateral References. 
Creation and perfection of security interests 
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4, Mobile Homes. 

No financing statement is required for a 
security interest in a mobile home where the 
statute requires indication on a certificate of 
title of such security interest in that property 
and the failure to file a continuation statement 
does not affect the perfected lien shown by 
notation on the certificate of title. Bank of 
Commerce v. Waddell, 731 S.W.2d 61, 1986 
Tenn. App. LEXIS 3534 (Tenn. Ct. App. 1986). 

Where a lender’s security interest was per- 
fected by notation of its lien on the certificate of 
title in accordance with the Tennessee Motor 
Vehicle Title and Registration Law, the lender 
was not required to change the manner of 
perfection after the mobile home was affixed to 
realty. Roberts v. Green Tree Fin. Corp. (In re 
Cassady), 197 B.R. 846, 1996 Bankr. LEXIS 
772 (Bankr. E.D. Tenn. 1996). 


in insurance proceeds under article 9 of Uni- 
form Commercial Code. 47 A.L.R.6th 347. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-302(3), (4). 

2. Federal Statutes, Regulations, and Trea- 
ties. Subsection (a)(1) exempts from the filing 
provisions of this article transactions as to 
which a system of filing — state or federal — 
has been established under federal law. Subsec- 
tion (b) makes clear that when such a system 
exists, perfection of a relevant security interest 
can be achieved only through compliance with 
that system (i.e., filing under this article is not 
a permissible alternative). 

An example of the type of federal statute 
referred to in subsection (a)(1) is 49 U.S.C. 
sections 44107-11, for civil aircraft of the 
United States. The Assignment of Claims Act of 
1940, as amended, provides for notice to con- 
tracting and disbursing officers and to sureties 
on bonds but does not establish a national filing 
system and therefore is not within the scope of 
subsection (a)(1). An assignee of a claim against 
the United States may benefit from compliance 
with the Assignment of Claims Act. But regard- 
less of whether the assignee complies with that 
act, the assignee must file under this article in 
order to perfect its security interest against 
creditors and transferees of its assignor. 

Subsection (a)(1) provides explicitly that the 
filing requirement of this article defers only to 
federal statutes, regulations, or treaties whose 
requirements for a security interest’s obtaining 
priority over the rights of a lien creditor pre- 
empt section 9-310(a) [§ 47-9-310(a)]. The pro- 
vision eschews reference to the term “perfec- 


tion,” inasmuch as section 9-308 [§ 47-9-308] 
specifies the meaning of that term and a pre- 
emptive rule may use other terminology. 

3. State Statutes. Subsections (a)(2) and (3) 
exempt from the filing requirements of this 
article transactions covered by state certificate- 
of-title statutes covering motor vehicles and the 
like. The description of certificate-of-title stat- 
utes in subsections (a)(2) and (a)(3) tracks the 
language of the definition of “certificate of title” 
in section 9-102 [§ 47-9-102]. For a discussion 
of the operation of state certificate-of-title stat- 
utes in interstate contexts, see the comments to 
section 9-303 [§ 47-9-303]. 

Some states have enacted central filing stat- 
utes with respect to secured transactions in 
kinds of property that are of special importance 
in the local economy. Subsection (a)(2) defers to 
these statutes with respect to filing for that 
property. 

4. Inventory Covered by Certificate of Title. 
Under subsection (d), perfection of a security 
interest in the inventory of a person in the 
business of selling goods of that kind is gov- 
erned by the normal perfection rules, even if 
the inventory is subject to a certificate-of-title 
statute. Compliance with a certificate-of-title 
statute is both unnecessary and ineffective to 
perfect a security interest in inventory to which 
this subsection applies. Thus, a secured party 
who finances an automobile dealer that is in 
the business of selling and leasing its inventory 
of automobiles can perfect a security interest in 
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all the automobiles by filing a financing state- 
ment but not by compliance with a certificate- 
of-title statute. 

Subsection (d), and thus the filing and other 
perfection provisions of this Article, does not 
apply to inventory that is subject to a certifi- 
cate-of-title statute and is of a kind that the 
debtor is not in the business of selling. For 
example, if goods are subject to a certificate-of- 
title statute and the debtor is in the business of 
leasing but not of selling, goods of that kind, the 
other subsections of this section govern perfec- 
tion of a security interest in the goods. The fact 
that the debtor eventually sells the goods does 
not, of itself, mean that the debtor “is in the 
business of selling goods of that kind.” 

The filing and other perfection provisions of 
this Article apply to goods subject to a certifi- 
cate-of-title statute only “during any period in 
which collateral is inventory held for sale or 
lease or leased.” If the debtor takes goods of this 
kind out of inventory and uses them, say, as 
equipment, a filed financing statement would 
not remain effective to perfect a security 
interest. 

5. Compliance with Perfection Require- 
ments of Other Statute. Subsection (b) makes 
clear that compliance with the perfection re- 
quirements (i.e., the requirements for obtaining 
priority over a lien creditor), but not other 
requirements, of a statute, regulation, or treaty 
described in subsection (a), is sufficient for 
perfection under this article. Perfection of a 
security interest under such a statute, regula- 
tion, or treaty has all the consequences of 
perfection under this article. 

The interplay of this section with certain 
certificate-of-title statutes may create confu- 
sion and uncertainty. For example, statutes 
under which perfection does not occur until a 
certificate of title is issued will create a gap 
between the time that the goods are covered by 
the certificate under section 9-303 [§ 47-9-303] 
and the time of perfection. If the gap is long 
enough, it may result in turning some unobjec- 
tionable transactions into avoidable prefer- 
ences under Bankruptcy Code section 547. (The 
preference risk arises if more than 30 days 
passes [sic] between the time a security interest 
attaches (or the debtor receives possession of 
the collateral, in the case of a purchase-money 
security interest) and the time it is perfected.) 
Accordingly, the legislative note to this section 
instructs the legislature to amend the appli- 
cable certificate-of-title statute to provide that 
perfection occurs upon receipt by the appropri- 
ate state official of a properly tendered applica- 
tion for a certificate of title on which the secu- 
rity interest is to be indicated. 

Under some certificate-of-title statutes, in- 
cluding the Uniform Motor Vehicle Certificate 
of Title and Anti-Theft Act, perfection generally 
occurs upon delivery of specified documents to a 
state official but may, under certain circum- 
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stances, relate back to the time of attachment. 
This relation-back feature can create great dif- 
ficulties for the application of the rules in 
sections 9-303 and 9-311(b) [$$ 47-9-303 and 
47-9-311(b)]. Accordingly, the legislative note 
also recommends to legislatures that they re- 
move any relation-back provisions from certifi- 
cate-of-title statutes affecting security 
interests. 

6. Compliance with Perfection Require- 
ments of Other Statute as Equivalent to Filing. 
Under subsection (b), compliance with the per- 
fection requirements (i.e., the requirements for 
obtaining priority over a lien creditor) of a 
statute, regulation, or treaty described in sub- 
section (a) “is equivalent to the filing of a 
financing statement.” 

The quoted phrase appeared in former sec- 
tion 9-302(3). Its meaning was unclear, and 
many questions arose concerning the extent to 
which and manner in which article 9 rules 
referring to “filing” were applicable to perfec- 
tion by compliance with a certificate-of-title 
statute. This article takes a variety of ap- 
proaches for applying article 9’s filing rules to 
compliance with other statutes and treaties. 
First, as discussed above in comment 5, it 
leaves the determination of some rules, such as 
the rule establishing time of perfection (section 
9-516(a) [§ 47-9-516(a)]), to the other statutes 
themselves. Second, this article explicitly ap- 
plies some article 9 filing rules to perfection 
under other statutes or treaties. See, e.g., sec- 
tion 9-505 [§ 47-9-505]. Third, this article 
makes other article 9 rules applicable to secu- 
rity interests perfected by compliance with an- 
other statute through the “equivalent to ... 
filing” provision in the first sentence of section 
9-311(b) [§ 47-9-311(b)]. The third approach is 
reflected for the most part in occasional com- 
ments explaining how particular rules apply 
when perfection is accomplished under section 
9-311(b) [§ 47-9-311(b)]. See, e.g., section 9-310 
[§ 47-9-310], comment 4; section 9-315 [§ 47- 
9-315], comment 6; and section 9-317 [§ 47-9- 
317], comment 8. The absence of a comment 
indicating that a particular filing provision 
applies to perfection pursuant to section 
9-311(b) [§ 47-9-311(b)] does not mean the pro- 
vision is inapplicable. 

7. Perfection by Possession of Goods Covered 
by Certificate-of-Title Statute. A secured party 
who holds a security interest perfected under 
the law of State A in goods that subsequently 
are covered by a State B certificate of title may 
face a predicament. Ordinarily, the secured 
party will have four months under State B’s 
section 9-316(c) and (d) [§ 47-9-316(c) and (d)] 
in which to (re)perfect as against a purchaser of 
the goods by having its security interest noted 
on a State B certificate. This procedure is likely 
to require the cooperation of the debtor and any 
competing secured party whose security inter- 
est has been noted on the certificate. Comment 
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4(e) to former section 9-103 observed that “that 
cooperation is not likely to be forthcoming from 
an owner who wrongfully procured the issuance 
of a new certificate not showing the out-of-state 
security interest, or from a local secured party 
finding himself in a priority contest with the 
out-of-state secured party.” According to that 
comment, “(t)he only solution for the out-of- 
state secured party under present certificate of 
title statutes seems to be to reperfect by pos- 
session, i.e., by repossessing the goods.” But the 
“solution” may not have worked: Former sec- 
tion 9-302(4) provided that a security interest 
in property subject to a certificate-of-title stat- 
ute “can be perfected only by compliance 
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therewith.” 

Sections 9-311(c), 9-313(b), and 9-316(d) and 
(e) [§§ 47-9-311(c), 47-9-313(b), and 47-9-316(d) 
and (e)] of this article resolve the conflict by 
providing that a security interest that remains 
perfected solely by virtue of section 9-316(e) 
[§ 47-9-316(e)] can be (re)perfected by the se- 
cured party’s taking possession of the collat- 
eral. These sections contemplate only that tak- 
ing possession of goods covered by a certificate 
of title will work as a method of perfection. 
None of these sections creates a right to take 
possession. Section 9-609 [§ 47-9-609] and the 
agreement of the parties define the secured 
party’s right to take possession. 


47-9-312. Perfection of security interests in chattel paper, deposit 
accounts, documents, goods covered by documents, instru- 
ments, investment property, letter-of-credit rights, and 
money — Perfection by permissive filing — Temporary 
perfection without filing or transfer of possession. 


(a) Perfection by filing permitted. A security interest in chattel paper, 
negotiable documents, instruments, or investment property may be perfected 


by filing. 


(b) Control or possession of certain collateral. Except as otherwise 
provided in § 47-9-315(c) and (d) for proceeds: 
(1) a security interest in a deposit account may be perfected only by 


control under § 47-9-314; and 


(2) except as otherwise provided in § 47-9-308(d), a security interest in a 
letter-of-credit right may be perfected only by control under § 47-9- 314; and 
(3) a security interest in money may be perfected only by the secured 
party’s taking possession under § 47-9-313. 
(c) Goods covered by negotiable document. While goods are in the 
possession of a bailee that has issued a negotiable document covering the 


goods: 


(1) a security interest in the goods may be perfected by perfecting a 
security interest in the document; and 

(2) a security interest perfected in the document has priority over any 
security interest that becomes perfected in the goods by another method 


during that time. 


(d) Goods covered by nonnegotiable document. While goods are in the 
possession of a bailee that has issued a nonnegotiable document covering the 
goods, a security interest in the goods may be perfected by: 

(1) issuance of a document in the name of the secured party; 
(2) the bailee’s receipt of notification of the secured party’s interest; or 


(3) filing as to the goods. 


(e) Temporary perfection: new value. A security interest in certificated 
securities, negotiable documents, or instruments is perfected without filing or 
the taking of possession or control for a period of twenty (20) days from the 
time it attaches to the extent that it arises for new value given under an 
authenticated security agreement. 
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(f) Temporary perfection: goods or documents made available to 
debtor. A perfected security interest in a negotiable document or goods in 
possession of a bailee, other than one that has issued a negotiable document for 
the goods, remains perfected for twenty (20) days without filing if the secured 
party makes available to the debtor the goods or documents representing the 
goods for the purpose of: 
(1) ultimate sale or exchange; or 
(2) loading, unloading, storing, shipping, transshipping, manufacturing, 
processing, or otherwise dealing with them in a manner preliminary to their 
sale or exchange. 

(g) Temporary perfection: delivery of security certificate or instru- 
ment to debtor. A perfected security interest in a certificated security or 
instrument remains perfected for twenty (20) days without filing if the secured 
party delivers the security certificate or instrument to the debtor for the 


purpose of: 
(1) ultimate sale or exchange; or 


(2) presentation, collection, enforcement, renewal, or registration of 


transfer. 


(h) Expiration of temporary perfection. After the 20-day period speci- 
fied in subsection (e), (f), or (g) expires, perfection depends upon compliance 


with this chapter. 
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DECISIONS UNDER PRIOR LAW 


Analysis 


1. Goods in Possession of Bailee. 
2. Money. 


1. Goods in Possession of Bailee. 

A seller’s security interest is not perfected by 
filing or by issuance of straight bills of lading to 
itself. In re Ault, 6 B.R. 58, 1980 Bankr. LEXIS 
4630 (Bankr. E.D. Tenn. 1980). 

The C.O.D. requirement in effect was notice 
to the bailee of the secured party’s interest. In 
re Ault, 6 B.R. 58, 1980 Bankr. LEXIS 4630 
(Bankr. E.D. Tenn. 1980). 

Bailee, who relinquished possession of certifi- 
cated warehouse receipts conditioned on receiv- 
ing substitute collateral in the form of uncer- 


tificated receipts, was, and remained, a fully 
secured creditor throughout the transactions, 
including at the time of payment. Therefore, 
the trustee failed to show that debtor’s subse- 
quent payment to bailee was a preferential 
transfer in violation of 11 U.S.C. § 547(b)(5). 
Marlow v. Rollins Cotton Co. (In re Julien Co.), 
168 B.R. 647, 1994 Bankr. LEXIS 701 (Bankr. 
W.D. Tenn. 1994), affd, Marlow v. Rollins Trust 
Co. (In re Julien Co.), 202 B.R. 89, 1996 US. 
Dist. LEXIS 19417 (W.D. Tenn. 1996). 


2. Money. 

Possession is necessary to perfect a security 
interest in money. In re Morristown Lincoln- 
Mercury, Inc., 27 B.R. 801, 1983 Bankr. LEXIS 
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6759 (Bankr. E.D. Tenn. 1983). 


Collateral References. 
Perfection of security interests by possession, 
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delivery, or control under revised Article 9 of 
Uniform Commercial Code. 53 A.L.R.6th 159. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-304, with addi- 
tions and some changes. 

2. Instruments. Under subsection (a), a se- 
curity interest in instruments may be perfected 
by filing. This rule represents an important 
change from former article 9, under which the 
secured party’s taking possession of an instru- 
ment was the only method of achieving long- 
term perfection. The rule is likely to be particu- 
larly useful in transactions involving a large 
number of notes that a debtor uses as collateral 
but continues to collect from the makers. A 
security interest perfected by filing is subject to 
defeat by certain subsequent purchasers (in- 
cluding secured parties). Under section 
9-330(d) [§ 47-9-330(d)], purchasers for value 
who take possession of an instrument without 
knowledge that the purchase violates the rights 
of the secured party generally would achieve 
priority over a security interest in the instru- 
ment perfected by filing. In addition, section 
9-331 [§ 47-9-331] provides that filing a financ- 
ing statement does not constitute notice that 
would preclude a subsequent purchaser from 
becoming a holder in due course and taking free 
of all claims under section 3-306 [§ 47-3-306]. 

3. Chattel Paper; Negotiable Documents. 
Subsection (a) further provides that filing is 
available as a method of perfection for security 
interests in chattel paper and negotiable docu- 
ments. Tangible chattel paper is sometimes 
delivered to the assignee, and sometimes left in 
the hands of the assignor for collection. Subsec- 
tion (a) allows the assignee to perfect its secu- 
rity interest by filing in the latter case. Alter- 
natively, the assignee may perfect by taking 
possession. See section 9-313(a) [§ 47-9- 
313(a)]. An assignee of electronic chattel paper 
may perfect by taking control. See sections 
9-105 and 9-314(a) [§§ 47-9-105 and 47-9- 
314(a)]. The security interest of an assignee 
who takes possession or control may qualify for 
priority over a competing security interest per- 
fected by filing. See section 9-330 [§ 47-9-330]. 

Negotiable documents may be, and usually 
are, delivered to the secured party. The secured 
party’s taking possession will suffice as a per- 
fection step. See section 9-313(a) [§ 47-9- 
313(a)]. However, as is the case with chattel 
paper, a security interest in a negotiable docu- 
ment may be perfected by filing. 

4. Investment Property. A security interest 
in investment property, including certificated 
securities, uncertificated securities, security 


entitlements, and securities accounts, may be 
perfected by filing. However, security interests 
created by brokers, securities intermediaries, 
or commodity intermediaries are automatically 
perfected; filing is of no effect. See section 
9-309(10) and (11) [§ 47-9-309(10) and (11)]. A 
security interest in all kinds of investment 
property also may be perfected by control, see 
sections 9-105 and 9-314 [§§ 47-9-105 and 47- 
9-314], and a security interest in a certificated 
security also may be perfected by the secured 
party’s taking delivery under section 8-301 
[§ 47-8-301]. See section 9-313(a) [§ 47-9- 
313(a)]. A security interest perfected only by 
filing is subordinate to a conflicting security 
interest perfected by control or delivery. See 
section 9-328(1) and (5) [§ 47-9-328(1) and (5)]. 
Thus, although filing is a permissible method of 
perfection, a secured party who perfects by 
filing takes the risk that the debtor has granted 
or will grant a security interest in the same 
collateral to another party who obtains control. 
Also, perfection by filing would not give the 
secured party protection against other types of 
adverse claims, since the article 8 adverse 
claim cut-off rules require control. See section 
8-510 [§ 47-8-510]. 

5. Deposit Accounts. Under new subsection 
(b)(1), the only method of perfecting a security 
interest in a deposit account as original collat- 
eral is by control. Filing is ineffective, except as 
provided in section 9-315 [§ 47-9-315] with 
respect to proceeds. As explained in section 
9-104 [§ 47-9-104], “control” can arise as a 
result of an agreement among the secured 
party, debtor, and bank, whereby the bank 
agrees to comply with instructions of the se- 
cured party with respect to disposition of the 
funds on deposit, even though the debtor re- 
tains the right to direct disposition of the funds. 
Thus, subsection (b)(1) takes an intermediate 
position between certain non-UCC law, which 
conditions the effectiveness of a security inter- 
est on the secured party’s enjoyment of such 
dominion and control over the deposit account 
that the debtor is unable to dispose of the 
funds, and the approach this article takes to 
securities accounts, under which a secured 
party who is unable to reach the collateral 
without resort to judicial process may perfect 
by filing. By conditioning perfection on “con- 
trol,” rather than requiring the secured party to 
enjoy absolute dominion to the exclusion of the 
debtor, subsection (b)(1) permits perfection in a 
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wide variety of transactions, including those in 
which the secured party actually relies on the 
deposit account in extending credit and main- 
tains some meaningful dominion over it, but 
does not wish to deprive the debtor of access to 
the funds altogether. 

6. Letter-of-Credit Rights. Letter-of-credit 
rights commonly are “supporting obligations,” 
as defined in section 9-102 [§ 47-9-102]. Perfec- 
tion as to the related account, chattel paper, 
document, general intangible, instrument, or 
investment property will perfect as to the let- 
ter-of-credit rights. See section 9-308(d) [§ 47- 
9-308(d)]. Subsection (b)(2) provides that, in 
other cases, a security interest in a letter-of- 
credit right may be perfected only by control. 
“Control,” for these purposes, is explained in 
section 9-107 [§ 47-9-107]. 

7. Goods Covered by Document of Title. Sub- 
section (c) applies to goods in the possession of 
a bailee who has issued a negotiable document 
covering the goods. Subsection (d) applies to 
goods in the possession of a bailee who has 
issued a nonnegotiable document of title, in- 
cluding a document of title that is “non-nego- 
tiable” under section 7-104 [§ 47-7-104]. Sec- 
tion 9-313 [§ 47-9-313] governs perfection of a 
security interest in goods in the possession of a 
bailee who has not issued a document of title. 

Subsection (c) clarifies the perfection and 
priority rules in former section 9-304(2). Con- 
sistently with the provisions of article 7, sub- 
section (c) takes the position that, as long as a 
negotiable document covering goods is out- 
standing, title to the goods is, so to say, locked 
up in the document. Accordingly, a security 
interest in goods covered by a negotiable docu- 
ment may be perfected by perfecting a security 
interest in the document. The security interest 
also may be perfected by another method, e.g., 
by filing. The priority rule in subsection (c) 
governs only priority between (i) a security 
interest in goods which is perfected by perfect- 
ing in the document and (ii) a security interest 
in the goods which becomes perfected by an- 
other method while the goods are covered by 
the document. 

Example 1: While wheat is in a grain elevator 
and covered by a negotiable warehouse receipt, 
Debtor creates a security interest in the wheat 
in favor of SP-1 and SP-2. SP-1 perfects by 
filing a financing statement covering “wheat.” 
Thereafter, SP-2 perfects by filing a financing 
statement describing the warehouse receipt. 
Subsection (c)(1) provides that SP-2’s security 
interest is perfected. Subsection (c)(2) provides 
that SP-2’s security interest is senior to SP-1’s. 

Example 2: The facts are as in Example 1, 
but SP-1’s security interest attached and was 
perfected before the goods were delivered to the 
grain elevator. Subsection (c)(2) does not apply, 
because SP-1’s security interest did not become 
perfected during the time that the wheat was in 
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the possession of a bailee. Rather, the first-to- 
file-or-perfect priority rule applies. See section 
9-322 [§ 47-9-322]. 

A secured party may become “a holder to 
whom a negotiable document of title has been 
duly negotiated” under section 7-501 [§ 47-7- 
501]. If so, the secured party acquires the rights 
specified by article 7. Article 9 does not limit 
those rights, which may include the right to 
priority over an earlier-perfected security inter- 
est. See section 9-331(a) [§ 47-9-331(a)]. 

Subsection (d) takes a different approach to 
the problem of goods covered by a nonnego- 
tiable document. Here, title to the goods is not 
looked on as being locked up in the document, 
and the secured party may perfect its security 
interest directly in the goods by filing as to 
them. The subsection provides two other meth- 
ods of perfection: Issuance of the document in 
the secured party’s name (as consignee of a 
straight bill of lading or the person to whom 
delivery would be made under a nonnegotiable 
warehouse receipt) and receipt of notification of 
the secured party’s interest by the bailee. Per- 
fection under subsection (d) occurs when the 
bailee receives notification of the secured par- 
ty’s interest in the goods, regardless of who 
sends the notification. Receipt of notification is 
effective to perfect, regardless of whether the 
bailee responds. Unlike former section 
9-304(3), from which it derives, subsection (d) 
does not apply to goods in the possession of a 
bailee who has not issued a document of title. 
Section 9-313(c) [§ 47-9-313(c)] covers that 
case and provides that perfection by possession 
as to goods not covered by a document requires 
the bailee’s acknowledgment. 

8. Temporary Perfection Without Having 
First Otherwise Perfected. Subsection (e) fol- 
lows former section 9-304(4) [§ 47-9-304(4)] in 
giving perfected status to security interests in 
certificated securities, instruments, and nego- 
tiable documents for a short period (reduced 
from 21 to 20 days, which is the time period 
generally applicable in this article), although 
there has been no filing and the collateral is in 
the debtor’s possession. The 20-day temporary 
perfection runs from the date of attachment. 
There is no limitation on the purpose for which 
the debtor is in possession, but the secured 
party must have given “new value” (defined in 
section 9-102 [§ 47-9-102]) under an authenti- 
cated security agreement. 

9. Maintaining Perfection After Surrender- 
ing Possession. There are a variety of legiti- 
mate reasons — many of them are described in 
subsections (f) and (g) — why certain types of 
collateral must be released temporarily to a 
debtor. No useful purpose would be served by 
cluttering the files with records of such exceed- 
ingly short term transactions. 

Subsection (f) affords the possibility of 20-day 
perfection in negotiable documents and goods 
in the possession of a bailee but not covered by 
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a negotiable document. Subsection (g) provides 
for 20-day perfection in certificated securities 
and instruments. These subsections derive 
from former section 9-305(5). However, the pe- 
riod of temporary perfection has been reduced 
from 21 to 20 days, which is the time period 
generally applicable in this article, and “en- 
forcement” has been added in subsection (g) as 
one of the special and limited purposes for 
which a secured party can release an instru- 
ment or certificated security to the debtor and 
still remain perfected. The period of temporary 
perfection runs from the date a secured party 
who already has a perfected security interest 
turns over the collateral to the debtor. There is 
no new value requirement, but the turnover 
must be for one or more of the purposes stated 
in subsection (f) or (g). The 20-day period may 
be extended by perfecting as to the collateral by 
another method before the period expires. How- 
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ever, if the security interest is not perfected by 
another method until after the 20-day period 
expires, there will be a-gap during which the 
security interest is unperfected. 

Temporary perfection extends only to the 
negotiable document or goods under subsection 
(f) and only to the certificated security or in- 
strument under subsection (g). It does not ex- 
tend to proceeds. If the collateral is sold, the 
security interest will continue in the proceeds 
for the period specified in section 9-315 
[§ 47-9-315]. 

Subsections (f) and (g) deal only with perfec- 
tion. Other sections of this article govern the 
priority of a security interest in goods after 
surrender of the document covering them. In 
the case of a purchase-money security interest 
in inventory, priority may be conditioned upon 
giving notification to a prior inventory financer. 
See section 9-324 [§ 47-9-324]. 


47-9-313. When possession by or delivery to secured party perfects 
security interest without filing. 


(a) Perfection by possession or delivery. Except as otherwise provided 
in subsection (b), a secured party may perfect a security interest in tangible 
negotiable documents, goods, instruments, money, or tangible chattel paper by 
taking possession of the collateral. A secured party may perfect a security 
interest in certificated securities by taking delivery of the certificated securi- 
ties under § 47-8-301. 

(b) Goods covered by certificate of title. With respect to goods covered 
by a certificate of title issued by this state, a secured party may perfect a 
security interest in the goods by taking possession of the goods only in the 
circumstances described in § 47-9-316(d). 

(c) Collateral in possession of person other than debtor. With respect 
to collateral other than certificated securities and goods covered by a docu- 
ment, a secured party takes possession of collateral in the possession of a 
person other than the debtor, the secured party, or a lessee of the collateral 
from the debtor in the ordinary course of the debtor’s business, when: 

(1) the person in possession authenticates a record acknowledging that it 
holds possession of the collateral for the secured party’s benefit; or 

(2) the person takes possession of the collateral after having authenti- 
cated a record acknowledging that it will hold possession of collateral for the 
secured party’s benefit. 

(d) Time of perfection by possession; continuation of perfection. If 
perfection of a security interest depends upon possession of the collateral by a 
secured party, perfection occurs no earlier than the time the secured party 
takes possession and continues only while the secured party retains posses- 
sion. 

(e) Time of perfection by delivery; continuation of perfection. A 
security interest in a certificated security in registered form is perfected by 
delivery when delivery of the certificated security occurs under § 47-8-301 and 
remains perfected by delivery until the debtor obtains possession of the 
security certificate. 
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(f) Acknowledgment not required. A person in possession of collateral is 
not required to acknowledge that it holds possession for a secured party’s 
benefit. 

(g) Effectiveness of acknowledgment; no duties or confirmation. If a 
person acknowledges that it holds possession for the secured party’s benefit: 

(1) the acknowledgment is effective under subsection (c) or § 47-8-301(a), 
even if the acknowledgment violates the rights of a debtor; and 

(2) unless the person otherwise agrees or law other than this chapter 
otherwise provides, the person does not owe any duty to the secured party 
and is not required to confirm the acknowledgment to another person. 

(h) Secured party’s delivery to person other than debtor. A secured 
party having possession of collateral does not relinquish possession by deliv- 
ering the collateral to a person other than the debtor or a lessee of the 
collateral from the debtor in the ordinary course of the debtor’s business if the 
person was instructed before the delivery or is instructed contemporaneously 
with the delivery: 

(1) to hold possession of the collateral for the secured party’s benefit; or 
(2) to redeliver the collateral to the secured party. 

Gi) Effect of delivery under subsection (h); no duties or confirmation. 
A secured party does not relinquish possession, even if a delivery under 
subsection (h) violates the rights of a debtor. A person to which collateral is 
delivered under subsection (h) does not owe any duty to the secured party and 
is not required to confirm the delivery to another person unless the person 


otherwise agrees or law other than this chapter otherwise provides. 
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1. Construction with Other Statutes. 
Former § 47-9-302(3)(b), stating that the “fil- 
ing” provisions of chapter 9 of this title do not 
apply to security interests in property subject 
to statute requiring indication of security inter- 
est on certificate of title, does not exclude per- 
fection by possession pursuant to this section. 
In re Crosby, 19 B.R. 436, 1982 Bankr. LEXIS 
4346 (Bankr. E.D. Tenn. 1982); In re Crosby, 23 
B.R. 514, 1982 U.S. Dist. LEXIS 14723 (E.D. 
Tenn. 1982), affd without opinion, 714 F.2d 
139, 1983 U.S. App. LEXIS 12800 (6th Cir. 
1983), affd without opinion, Transport Accep- 
tance Corp. v. Interstate Contract Carriers 
Corp., 714 F.2d 142 (6th Cir. Tenn. 1983). 
Section § 47-8-321 replaces this section with 
respect to perfection of certificated securities, 
such as stock certificates. Third Nat'l Bank v. 
Fischer (In re Fischer), 184 B.R. 298, 1995 
Bankr. LEXIS 978 (Bankr. M.D. Tenn. 1995). 


2. Goods in Possession of Bailee. 

The C.O.D. requirement in effect was notice 
to the bailee of the secured party’s interest. In 
re Ault, 6 B.R. 58, 1980 Bankr. LEXIS 4630 
(Bankr. E.D. Tenn. 1980). 

Possession by a third party bailee, who is not 
controlled by the debtor, which adequately in- 
forms potential lenders of the possible exis- 
tence of a perfected security interest satisfies 
the notice function underlying the “bailee with 
notice” provision of this section. In re King, 10 
B.R. 685, 1981 Bankr. LEXIS 3901 (Bankr. E.D. 
Tenn. 1981). 

As to the sufficiency of the notice to a bailee, 
the secured party need not identify the specific 
character of its interest in the property to put 
the bailee on notice of its responsibilities to the 
secured party. Marlow v. Rollins Cotton Co. (In 
re Julien Co.), 168 B.R. 647, 1994 Bankr. 
LEXIS 701 (Bankr. W.D. Tenn. 1994), affd, 
Marlow v. Rollins Trust Co. (In re Julien Co.), 
202 B.R. 89, 1996 U.S. Dist. LEXIS 19417 (W.D. 
Tenn. 1996). 

Secured creditor, who constructively deliv- 
ered possession of certificated warehouse re- 
ceipts to a bailee conditioned on receiving sub- 
stitute collateral in the form of uncertificated 
receipts, was, and remained, a fully secured 
creditor throughout the transactions, including 
at the time of payment. Therefore, the trustee 
failed to show that debtor’s subsequent pay- 
ment to the creditor was a preferential transfer 
in violation of 11 U.S.C. § 547(b)(5). Marlow v. 
Rollins Cotton Co. (In re Julien Co.), 168 B.R. 
647, 1994 Bankr. LEXIS 701 (Bankr. W.D. 
Tenn. 1994), affd, Marlow v. Rollins Trust Co. 
(In re Julien Co.), 202 B.R. 89, 1996 U.S. Dist. 
LEXIS 19417 (W.D. Tenn. 1996). 

Where a bailee had knowledge of a secured 
party’s interest in certain property and poten- 
tial lenders would have been adequately in- 
formed of the possible existence of a security 
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interest therein, the bailee’s possession of the 
property satisfied the “bailee with notice” pro- 
vision of this section. Marlow v. Rollins Trust 
Co. (In re Julien Co.), 202 B.R. 89, 1996 U.S. 
Dist. LEXIS 19417 (W.D. Tenn. 1996), affd in 
part and vacated in part, Marlow v. Rollins 
Cotton Co. (In re Julien Co.), 146 F.3d 420, 1998 
U.S. App. LEXIS 16165 (6th Cir. Tenn. 1998). 


3. Motor Vehicles. 

Security interest in a vehicle may be per- 
fected by possession of the collateral. In re 
Crosby, 19 B.R. 436, 1982 Bankr. LEXIS 4346 
(Bankr. E.D. Tenn. 1982); In re Crosby, 23 B.R. 
514, 1982 U.S. Dist. LEXIS 14723 (E.D. Tenn. 
1982), affd without opinion, 714 F.2d 139, 1983 
U.S. App. LEXIS 12800 (6th Cir. 1983), affd 
without opinion, Transport Acceptance Corp. v. 
Interstate Contract Carriers Corp., 714 F.2d 
142 (6th Cir. Tenn. 1983). 

A security interest in a motor vehicle (other 
than inventory) is not enforceable against the 
trustee in bankruptcy unless the security inter- 
est is indicated on the outstanding certificate of 
title. In re Groves, 64 B.R. 329, 1986 Bankr. 
LEXIS 5451 (Bankr. M.D. Tenn. 1986), aff'd, 75 
B.R. 227, 1987 U.S. Dist. LEXIS 6228 (M.D. 
Tenn. 1987). 

The “dependent-upon-possession” exception 
means liens depending upon possession for 
existence, and not depending upon possession 
for perfection, and the notation of a lien on the 
title of a motor vehicle is the exclusive method 
of perfecting that lien. In re Groves, 75 B.R. 
227, 1987 U.S. Dist. LEXIS 6228 (M.D. Tenn. 
1987). 


4, Priority of Security Interests. 

Creditor who perfected security interest in 
vehicle by possession of the collateral under 
Oklahoma law did not take priority over credi- 
tor who subsequently perfected security inter- 
est in same vehicle by notation on certificate of 
title. In re Crosby, 23 B.R. 514, 1982 U.S. Dist. 
LEXIS 14723 (E.D. Tenn. 1982), aff'd without 
opinion, 714 F.2d 139, 1983 U.S. App. LEXIS 
12800 (6th Cir. 1983), affd without opinion, 
Transport Acceptance Corp. v. Interstate Con- 
tract Carriers Corp., 714 F.2d 142 (6th Cir. 
Tenn. 1983). 


5. Money. 

Possession is necessary to perfect a security 
interest in money. In re Morristown Lincoln- 
Mercury, Inc., 27 B.R. 801, 1983 Bankr. LEXIS 
6759 (Bankr. E.D. Tenn. 1983). 


6. Assignment of Proceeds. 

An assignment of the proceeds of a letter of 
credit can be perfected in one of two ways: (1) 
Delivery of the letter of credit to the assignee; 
or (2) delivery of the letter of credit to a bailee 
or an agent of the assignee. Furness Withy 
(Chartering), Inc. v. World Energy Systems 
Associates, Inc., 642 F. Supp. 50, 1985 U.S. 
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Dist. LEXIS 14596 (W.D. Tenn. 1985), affd, 
Union Planters Nat'l Bank v. World Energy 
Systems Assoc., 816 F.2d 1092, 1987 U.S. App. 
LEXIS 4970 (6th Cir. 1987). 


7. Negotiable Instruments. 

While it is clear that a negotiable instrument 
can be taken as security for an obligation, a 
negotiable instrument cannot serve as security 
for the very obligation it is intended to pay. In 
re Brigance, 219 B.R. 486, 1998 Bankr. LEXIS 
296 (Bankr. W.D. Tenn. 1998), affd, Cash in a 
Flash v. Brown, 229 B.R. 739, 1999 U.S. Dist. 
LEXIS 4762 (W.D. Tenn. 1999), affd, EZ Cash 
1, LLC v. Brigance (In re Brigance), 234 B.R. 
401, 1999 U.S. Dist. LEXIS 7310 (W.D. Tenn. 
1999). 


8. Requirements as to Form of Pledge. 

A pledge may be created without a written 
contract, and if the contract be evidenced by 
writing, such writing is not required to be 
registered. Barfield v. Cole, 36 Tenn. 465, 1857 
Tenn. LEXIS 36 (1857). 

A parol stipulation that the title of produce to 
be purchased with money advanced for that 
purpose shall vest and remain in the ware- 
houseman or commission merchant making 
such advances, and to whom the produce is to 
be shipped and sold on the customer’s account, 
is valid. Grange Warehouse Ass’n v. Owen, 86 
Tenn. 355, 7 S.W. 457, 1887 Tenn. LEXIS 53 
(1888). 


Collateral References. 
Perfection of security interests by possession, 
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9. Registration Requirements. 

A contract that crops to be produced by the 
employed manager of a farm shall be first 
subject to the satisfaction of his wages or sal- 
ary, need not be registered, because such man- 
ager holds the crops produced as bailee, and in 
the nature of a pledge, and such contracts do 
not come within the registration laws. Tedford 
v. Wilson, 40 Tenn. 311, 1859 Tenn. LEXIS 84 
(1859). 

A pledge of warehouse receipts without reg- 
istration, is good, for possession by the ware- 
houseman is sufficient, and is a substitute for 
registration. Bank of Rome v. Haselton, 83 
Tenn. 216, 1885 Tenn. LEXIS 45 (1885). 

A transaction by which auto trucks were 
delivered by a debtor into possession of an 
agent of his creditor as security for a loan is 
valid as against other creditors of a debtor in a 
bankruptcy proceeding, although a bill of sale 
for the trucks which was given the agent was 
not registered under the law of Tennessee, 
since the transaction was one of pledge and not 
of mortgage. Petition of Chattanooga Sav. 
Bank, 261 F. 116, 1919 U.S. App. LEXIS 1728 
(6th Cir. Tenn. 1919). 


10. Pledgee’s Loss of Security. 

A pledge will be deemed waived or lost by 
voluntary and unconditional surrender of 
pledged property. Manufacturers’ Acceptance 
Corp. v. Hale, 65 F.2d 76, 1933 U.S. App. LEXIS 
2921 (6th Cir. Tenn. 1933). 


delivery, or control under revised Article 9 of 
Uniform Commercial Code. 53 A.L.R.6th 159. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former sections 9-115(6) and 
9-305. 

2. Perfection by Possession. As under the 
common law of pledge, no filing is required by 
this article to perfect a security interest if the 
secured party takes possession of the collateral. 
See section 9-310(b)(6) [§ 47-9-310(b)(6)]. 

This section permits a security interest to be 
perfected by the taking of possession only when 
the collateral is goods, instruments, negotiable 
documents, money, or tangible chattel paper. 
Accounts, commercial tort claims, deposit ac- 
counts, investment property, letter-of-credit 
rights, letters of credit, and oil, gas, or other 
minerals before extraction are excluded. (But 
see comment 6, below, regarding certificated 
securities.) A security interest in accounts and 
payment intangibles — property not ordinarily 
represented by any writing whose delivery op- 
erates to transfer the right to payment — may 
under this article be perfected only by filing. 
This rule would not be affected by the fact that 


a security agreement or other record described 
the assignment of such collateral as a “pledge.” 
Section 9-309(2) [§ 47-9-309(2)] exempts from 
filing certain assignments of accounts or pay- 
ment intangibles which are out of the ordinary 
course of financing. These exempted assign- 
ments are perfected when they attach. Simi- 
larly, under section 9-309(3) [§ 47-9-309(3)], 
sales of payment intangibles are automatically 
perfected. 

3. “Possession.” This section does not define 
“possession.” It adopts the general concept as it 
developed under former Article 9. As under 
former Article 9, in determining whether a 
particular person has possession, the principles 
of agency apply. For example, if the collateral is 
in possession of an agent of the secured party 
for the purposes of possessing on behalf of the 
secured party, and if the agent is not also an 
agent of the debtor, the secured party has taken 
actual possession, and subsection (c) does not 
apply. Sometimes a person holds collateral both 
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as an agent of the secured party and as an 
agent of the debtor. The fact of dual agency is 
not of itself inconsistent with the secured par- 
ty’s having taken possession (and thereby hav- 
ing rendered subsection (c) inapplicable). The 
debtor cannot qualify as an agent for the se- 
cured party for purposes of the secured party’s 
taking possession. And, under appropriate cir- 
cumstances, a court may determine that a 
person in possession is so closely connected to 
or controlled by the debtor that the debtor has 
retained effective possession, even though the 
person may have agreed to take possession on 
behalf of the secured party. If so, the person’s 
taking possession would not constitute the se- 
cured party’s taking possession and would not 
be sufficient for perfection. See also Section 
9-205(b) [§ 47-9-205(b)]. In a typical escrow 
arrangement, where the escrowee has posses- 
sion of collateral as agent for both the secured 
party and the debtor, the debtor’s relationship 
to the escrowee is not such as to constitute 
retention of possession by the debtor. 

4. Goods in Possession of Third Party: Per- 
fection. Former section 9-305 permitted perfec- 
tion of a security interest by notification to a 
bailee in possession of collateral. This article 
distinguishes between goods in the possession 
of a bailee who has issued a document of title 
covering the goods and goods in the possession 
of a third party who has not issued a document. 
Section 9-312(c) or (d) [§ 47-9-312(c) or (d)] 
applies to the former, depending on whether 
the document is negotiable. Section 9-313(c) 
[§ 47-9-313(c)] applies to the latter. It provides 
a method of perfection by possession when the 
collateral is possessed by a third person who is 
not the secured party’s agent. 

Notification of a third person does not suffice 
to perfect under section 9-313(c) [§ 47-9- 
313(c)]. Rather, perfection does not occur unless 
the third person authenticates an acknowledg- 
ment that it holds possession of the collateral 
for the secured party’s benefit. Compare section 
9-312(d) [§ 47-9-312(d)], under which receipt of 
notification of the security party’s interest by a 
bailee holding goods covered by a nonnegotiable 
document is sufficient to perfect, even if the 
bailee does not acknowledge receipt of the no- 
tification. A third person may acknowledge that 
it will hold for the secured party’s benefit goods 
to be received in the future. Under these cir- 
cumstances, perfection by possession occurs 
when the third person obtains possession of the 
goods. 

Under subsection (c), acknowledgment of no- 
tification by a “lessee ... in ... ordinary course of 
... business” (defined in section 2A-103 [§ 47- 
2A-103]) does not suffice for possession. The 
section thus rejects the reasoning of In re 
Atlantic Systems, Inc., 135 B.R. 463 (Bankr. 
S.D.N.Y. 1992) (holding that notification to 
debtor-lessor’s lessee sufficed to perfect security 
interest in leased goods). See Steven O. Weise, 
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Perfection by Possession: The Need for an Ob- 
jective Test, 29 Idaho Law Rev. 705 (1992-93) 
(arguing that lessee’s possession in ordinary 
course of debtor-lessor’s business does not pro- 
vide adequate public notice of possible security 
interest in leased goods). Inclusion of a per se 
rule concerning lessees is not meant to preclude 
a court, under appropriate circumstances, from 
determining that a third person is so closely 
connected to or controlled by the debtor that the 
debtor has retained effective possession. If so, 
the third person’s acknowledgment would not 
be sufficient for perfection. 

In some cases, it may be uncertain whether a 
person who has possession of collateral is an 
agent of the secured party or a non-agent 
bailee. Under those circumstances, prudence 
might suggest that the secured party obtain the 
person’s acknowledgment to avoid litigation 
and ensure perfection by possession regardless 
of how the relationship between the secured 
part and the person is characterized. 

5. No Relation Back. Former section 9-305 
provided that a security interest is perfected by 
possession from the time possession is taken 
“without a relation back.” As the comment to 
former section 9-305 [§ 47-9-305] observed, the 
relation-back theory, under which the taking of 
possession was deemed to relate back to the 
date of the original security agreement, has 
had little vitality since the 1938 revision of the 
Federal Bankruptcy Act. The theory is incon- 
sistent with former article 9 and with this 
article. See section 9-313(d) [§ 47-9-313(d)]. 
Accordingly, this article deletes the quoted 
phrase as unnecessary. Where a pledge trans- 
action is contemplated, perfection dates only 
from the time possession is taken, although a 
security interest may attach, unperfected. The 
only exceptions to this rule are the short, 20- 
day periods of perfection provided in section 
9-312(e), (f), and (g) [§ 47-9-312(e), (f), and (g)], 
during which a debtor may have possession of 
specified collateral in which there is a perfected 
security interest. 

6. Certificated Securities. The second sen- 
tence of subsection (a) reflects the traditional 
rule for perfection of a security interest in 
certificated securities. Compare sections 
8-313(1)(a) and 8-321 (1978 Official Text); sec- 
tion 9-115(6) (1994 Official Text); and section 
9-305 (1972 Official Text). It has been modified 
to refer to “delivery” under section 8-301 [§ 47- 
8-301]. Corresponding changes appear in sec- 
tion 9-203(b) [§ 47-9-203(b)]. 

Subsections (e), (f), and (g), which are new, 
apply to a person in possession of security 
certificates or holding security certificates for 
the secured party’s benefit under section 8-301 
[§ 47-8-301]. For delivery to occur when a per- 
son other than a secured party holds possession 
for the secured party, the person may not be a 
securities intermediary. 

Under subsection (e), a possessory security 
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interest in a certificated security remains per- 
fected until the debtor obtains possession of the 
security certificate. This rule is analogous to 
that of section 9-314(c) [§ 47-9-314(c)], which 
deals with perfection of security interests in 
investment property by control. See section 
9-314 [§ 47-9-314], comment 3. 

7. Goods Covered by Certificate of Title. Sub- 
section (b) is necessary to effect changes to the 
choice-of-law rules governing goods covered by 
a certificate of title. These changes are de- 
scribed in the comments to section 9-311 [§ 47- 
9-311]. Subsection (b), like subsection (a), does 
not create a right to take possession. Rather, it 
indicates the circumstances under which the 
secured party’s taking possession of goods cov- 
ered by a certificate of title is effective to perfect 
a security interest in the goods: The goods 
become covered by a certificate of title issued by 
this state at a time when the security interest is 
perfected by any method under the law of 
another jurisdiction. 

8. Goods in Possession of Third Party: No 
Duty to Acknowledge; Consequences of Ac- 
knowledgment. Subsections (f) and (g) are new 
and address matters as to which former article 
9 was silent. They derive in part from section 
8-106(g) [§ 47-9-106(g)]. Subsection (f) pro- 
vides that a person in possession of collateral is 
not required to acknowledge that it holds for a 
secured party. Subsection (g)(1) provides that 
an acknowledgment is effective even if wrong- 
ful as to the debtor. Subsection (g)(2) makes 
clear that an acknowledgment does not give 
rise to any duties or responsibilities under this 
article. Arrangements involving the possession 
of goods are hardly standardized. They include 
bailments for services to be performed on the 
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goods (such as repair or processing), for use 
(leases), as security (pledges), for carriage, and 
for storage. This article leaves to the agreement 
of the parties and to any other applicable law 
the imposition of duties and responsibilities 
upon a person who acknowledges under subsec- 
tion (c). For example, by acknowledging, a third 
party does not become obliged to act on the 
secured party’s direction or to remain in pos- 
session of the collateral unless it agrees to do so 
or other law so provides. 

9. Delivery to Third Party by Secured Party. 
New subsections (h) and (i) address the practice 
of mortgage warehouse lenders. These lenders 
typically send mortgage notes to prospective 
purchasers under cover of letters advising the 
prospective purchasers that the lenders hold 
security interests in the notes. These lenders 
relied on notification to maintain perfection 
under former section 9-305. Requiring them to 
obtain authenticated acknowledgments from 
each prospective purchaser under subsection 
(c) could be unduly burdensome and disruptive 
of established practices. Under subsection (h), 
when a secured party in possession itself deliv- 
ers the collateral to a third party, instructions 
to the third party would be sufficient to main- 
tain perfection by possession; an acknowledg- 
ment would not be necessary. Under subsection 
(i), the secured party does not relinquish pos- 
session by making a delivery under subsection 
(h), even if the delivery violates the rights of the 
debtor. That subsection also makes clear that a 
person to whom collateral is delivered under 
subsection (h) does not owe any duty to the 
secured party and is not required to confirm the 
delivery to another person unless the person 
otherwise agrees or law other than this article 
provides otherwise. 


(a) Perfection by control. A security interest in investment property, 
deposit accounts, letter-of-credit rights, electronic chattel paper, or electronic 
documents may be perfected by control of the collateral under § 47-7-106, 
§ 47-9-104, § 47-9-105, § 47-9-106, or § 47-9-107. 

(b) Specified collateral: time of perfection by control; continuation 
of perfection. A security interest in deposit accounts, electronic chattel paper, 
letter-of-credit rights, or electronic documents is perfected by control under 
§ 47-7-106, § 47-9-104, § 47-9-105, or § 47-9-107 when the secured party 
obtains control and remains perfected by control only while the secured party 
retains control. 

(c) Investment property: time of perfection by control; continuation 
of perfection. A security interest in investment property is perfected by 
control under § 47-9-106 from the time the secured party obtains control and 
remains perfected by control until: 

(1) the secured party does not have control; and 
(2) one (1) of the following occurs: 


47-9-315 
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(A) if the collateral is a certificated security, the debtor has or acquires 
possession of the security certificate; 

(B) if the collateral is an uncertificated security, the issuer has regis- 
tered or registers the debtor as the registered owner; or 

(C) if the collateral is a security entitlement, the debtor is or becomes 


the entitlement holder. 


History. 
Acts 2000, ch. 846, § 1; 2008, ch. 814, § 34. 


Compiler’s Notes. 

Former part 3, §§ 47-9-301 — 47-9-318 (Acts 
1963, ch. 81, § 1 (9-301 — 9-318); 1965, ch. 86, 
§ 1; 1967, ch. 318, § 1; 1978, ch. 773, §§ 1, 2; 
1979, ch. 283, §§ 1, 2; 1983, ch. 114, §§ 1, 3[2]; 
1985, ch. 404, §§ 13-22; 1986, ch. 737, §§ 48- 
52; 1987, ch. 102, § 1; 1997, ch. 79, §§ 7-14; 
1998, ch. 675, §§ 10-12) was repealed and re- 
placed in the revision of chapter 9 of the Uni- 


form Commercial Code by Acts 2000, ch. 846, 
§ 1, effective July 1, 2001. 


Section to Section References. 
This section is referred to in §§ 47-9-310, 
47-9-312, 47-9-327, 47-9-328, 47-9-329. 


Collateral References. 

Perfection of security interests by possession, 
delivery, or control under revised Article 9 of 
Uniform Commercial Code. 53 A.L.R.6th 159. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Substantially new; derived in part 
from former section 9-115(4). 

2. Control. This section provides for perfec- 
tion by control with respect to investment prop- 
erty, deposit accounts, letter-of-credit rights, 
and electronic chattel paper. For explanations 
of how a secured party takes control of these 
types of collateral, see sections 9-104 through 
9-107 [§§ 47-9-104 through 47-9-107]. Subsec- 
tion (b) explains when a security interest is 
perfected by control and how long a security 
interest remains perfected by control. Like sec- 
tion 9-313(d) [§ 47-9-313(d)] and for the same 
reasons, subsection (b) makes no reference to 
the doctrine of “relation back.” See section 
9-313 [§ 47-9-313], comment 5. 

3. Investment Property. Subsection (c) pro- 
vides a special rule for investment property. 
Once a secured party has control, its security 
interest remains perfected by control until the 
secured party ceases to have control and the 
debtor receives possession of collateral that is a 
certificated security, becomes the registered 
owner of collateral that is an uncertificated 
security, or becomes the entitlement holder of 
collateral that is a security entitlement. The 
result is particularly important in the “re- 
pledge” context. See section 9-207 [§ 47-9-207], 
comment 5. 

In a transaction in which a secured party 
who has control grants a security interest in 


investment property or sells outright the in- 
vestment property, by virtue of the debtor’s 
consent or applicable legal rules, a purchaser 
from the secured party typically will cut off the 
debtor’s rights in the investment property or be 
immune from the debtor’s claims. See section 
9-207 [§ 47-9-207], comments 5 and 6. If the 
investment property is a security, the debtor 
normally would retain no interest in the secu- 
rity following the purchase from the secured 
party, and a claim of the debtor against the 
secured party for redemption (section 9-623 
[§ 47-9-623]) or otherwise with respect to the 
security would be a purely personal claim. If 
the investment property transferred by the 
secured party is a financial asset in which the 
debtor had a security entitlement credited to a 
securities account maintained with the secured 
party as a securities intermediary, the debtor’s 
claim against the secured party could arise as a 
part of its securities account notwithstanding 
its personal nature. (This claim would be analo- 
gous to a “credit balance” in the securities 
account, which is a component of the securities 
account even though it is a personal claim 
against the intermediary.) In the case in which 
the debtor may retain an interest in investment 
property notwithstanding a repledge or sale by 
the secured party, subsection (c) makes clear 
that the security interest will remain perfected 
by control. 


47-9-315. Secured party’s rights on disposition of collateral and in 


proceeds. 


(a) Disposition of collateral: continuation of security interest or 
agricultural lien; proceeds. Except as otherwise provided in this chapter 


and in § 47-2-403(2): 
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(1) a security interest or agricultural lien continues in collateral notwith- 
standing sale, lease, license, exchange, or other disposition thereof unless 
the secured party authorized the disposition free of the security interest or 


agricultural lien; and 


(2) a security interest attaches to any identifiable proceeds of collateral. 
(b) When commingled proceeds identifiable. Proceeds that are com- 
mingled with other property are identifiable proceeds: 
(1) if the proceeds are goods, to the extent provided by § 47-9-336; and 
(2) if the proceeds are not goods, to the extent that the secured party 
identifies the proceeds by a method of tracing, including application of 
equitable principles, that is permitted under law other than this chapter 
with respect to commingled property of the type involved. 
(c) Perfection of security interest in proceeds. A security interest in 
proceeds is a perfected security interest if the security interest in the original 


collateral was perfected. 


(d) Continuation of perfection. A perfected security interest in proceeds 
becomes unperfected on the 21st day after the security interest attaches to the 


proceeds unless: 


(1) the following conditions are satisfied: 

(A) a filed financing statement covers the original collateral; 

(B) the proceeds are collateral in which a security interest may be 
perfected by filing in the office in which the financing statement has been 


filed; and 


(C) the proceeds are not acquired with cash proceeds; 
(2) the proceeds are identifiable cash proceeds; or 
(3) the security interest in the proceeds is perfected other than under 
subsection (c) when the security interest attaches to the proceeds or within 


20 days thereafter. 


(e) When’ perfected security 


interest 


in proceeds becomes 


unperfected. If a filed financing statement covers the original collateral, a 
security interest in proceeds which remains perfected under subsection (d)(1) 


becomes unperfected at the later of: 


(1) when the effectiveness of the filed financing statement lapses under 
§ 47-9-515 or is terminated under § 47-9-513; or 
(2) the 21st day after the security interest attaches to the proceeds. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 3, §§ 47-9-301 — 47-9-318 (Acts 
19638, ch. 81, § 1 (9-301 — 9-318); 1965, ch. 86, 
S215 1967) eh. 318, 8.15 1978, ch::'773, §$5)1, 23 
1979, ch. 283, §§ 1, 2; 1983, ch. 114, §§ 1, 3[2]; 
1985, ch. 404, §§ 13-22; 1986, ch. 737, §§ 48- 
52; 1987, ch. 102, § 1; 1997, ch. 79, §§ 7-14; 
1998, ch. 675, §§ 10-12) was repealed and re- 
placed in the revision of chapter 9 of the Uni- 
form Commercial Code by Acts 2000, ch. 846, 
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1. Authorized Disposition of Collateral. 

Disposition of collateral authorized by the 
secured party results in the loss of the security 
interest in the collateral and retention of a 
security interest only in identifiable proceeds. 
Mammoth Cave Production Credit Asso. v. Old- 
ham, 569 S.W.2d 833, 1977 Tenn. App. LEXIS 
331 (Tenn. Ct. App. 1977). 

A sale may be authorized by the secured 
party despite the debtor’s noncompliance with 
the contract. In re Woods, 25 B.R. 924, 1982 
Bankr. LEXIS 5219 (Bankr. E.D. Tenn. 1982). 


2. Unauthorized Disposition of Collateral. 

If the debtor’s disposition of the collateral is 
unauthorized, the security interest continues 
in that collateral as well as in its proceeds, and 
a security interest that does continue will be 
valid against a third party unless he can show 
his priority under § 47-9-301 or § 47-9-307. 
Mammoth Cave Production Credit Asso. v. Old- 
ham, 569 S.W.2d 833, 1977 Tenn. App. LEXIS 
331 (Tenn. Ct. App. 1977). 

Credit association with a security interest in 
soybean crop neither waived requirement in 
security agreement for a written consent to sell 
nor “authorized” sale by failing to object to a 
course of dealing whereby debtor had previ- 
ously sold collateral without consent. First Ten- 
nessee Production Credit Asso. v. Gold Kist, 
Inc., 653 S.W.2d 418, 1983 Tenn. App. LEXIS 
577 (Tenn. Ct. App. 1983). 


3. Rights Against Third Parties. 
Where defendants had actual notice of plain- 
tiffs security interest, perfection was not nec- 


essary for plaintiff to assert its security interest 
in a conversion action against defendants, but 
existence of a valid security agreement was a 
prerequisite to such assertion. Mammoth Cave 
Production Credit Asso. v. Oldham, 569 S.W.2d 
833, 1977 Tenn. App. LEXIS 331 (Tenn. Ct. 
App. 1977). 

Where an unpaid transferee of chattel paper 
meets the requirements of § 47-9-308(b), the 
code gives the transferee priority over an inven- 
tory financer when the goods are returned to 
the dealer after the sale. General Motors Accep- 
tance Corp. v. Third Nat'l Bank, 812 S.W.2d 
593, 1991 Tenn. App. LEXIS 121 (Tenn. Ct. 
App. 1991). 


4, Creditor’s Rights Against Purchaser of 
Security. 

Where mortgagee lent money to mortgagor to 
purchase automobiles and gave mortgagor un- 
limited power of sale of the automobiles requir- 
ing only that he account for the proceeds, as to 
a purchaser from the mortgagor this amounted 
to a waiver of the lien of the mortgage, hence 
mortgagee cannot replevy automobiles from the 
purchasers. Cunningham v. G. F. C. Corp., 35 
Tenn. App. 237, 244 S.W.2d 181, 1951 Tenn. 
App. LEXIS 67 (Tenn. Ct. App. 1951). 

Where chattel mortgage applied only to crops 
grown on certain land in Dyer County and not 
to crops grown on land in Obion County, defen- 
dant who purchased crops from mortgagor 
could not have had either actual or constructive 
knowledge of nonexistent mortgage and thus, 
since mortgagee’s rights were limited to the 
part of the crops grown in Dyer County, he had 
burden of proof to establish what portion of the 
crops purchased by defendant were grown on 
the land located in Dyer County. In the absence 
of such proof defendant was entitled to the 
presumption that the crops purchased by him 
were grown in Obion County. Dyersburg Pro- 
duction Credit Asso. v. McGuire, 40 Tenn. App. 
99, 289 S.W.2d 540, 1956 Tenn. App. LEXIS 131 
(Tenn. Ct. App. 1956). 


5. Creditor’s Right to Trace Proceeds of 
Security. 

The Tennessee Uniform Trust Receipts Law 

dealing with entruster’s right to proceeds can- 

not be construed as making insolvency of the 
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trustee a condition precedent for proceeding to 
the rights conferred. In re Harpeth Motors, 
Inc., 135 F. Supp. 863, 1955 U.S. Dist. LEXIS 
2671 (D. Tenn. 1955). 

The section of the Uniform Trust Receipts 
Law dealing with entruster’s right to proceeds 
extends security interest or lien of entruster, 
under certain conditions, to proceeds derived 
from sale of entrusted goods where such pro- 
ceeds can be identified or traced. In re Harpeth 
Motors, Inc., 135 F. Supp. 863, 1955 U.S. Dist. 
LEXIS 2671 (D. Tenn. 1955). 

Where trustee, without right, sold goods en- 
trusted to him without accounting for them, 
under §§ 9 and 10 of Acts 1937, ch. 89, en- 
truster had right to the proceeds against the 
trustee, his general creditors, subsequent pur- 
chasers other than purchasers in the ordinary 
course of trade and subsequent lien creditors in 
instances where debt was owed to the trustee, 
where any proceeds were received by the 
trustee 10 days before filing of petition in 
bankruptcy by trustee or appointment of re- 
ceiver for trustee and any other proceeds which 
are identifiable unless the provision for ac- 
counting has been waived by the entruster. 
Commerce Union Bank v. Alexander, 44 Tenn. 
App. 104, 312 S.W.2d 611, 1957 Tenn. App. 
LEXIS 153 (Tenn. Ct. App. 1957). 


6. Banker’s Lien. 

Where bank lent money to automobile dealer 
to purchase automobiles and dealer sold auto- 
mobiles and commingled the proceeds with his 
own, bank was entitled to a lien for the value of 
the proceeds where they were received by the 
trustee within 10 days before either receiver- 
ship, bankruptcy, judicial insolvency proceed- 
ings or demand for accounting and this lien 
thus fixed in the lifetime of the dealer was not 
affected by his death or the insolvency of his 
estate. Commerce Union Bank v. Alexander, 44 
Tenn. App. 104, 312 S.W.2d 611, 1957 Tenn. 
App. LEXIS 153 (Tenn. Ct. App. 1957). 


7. Proceeds. 

A perfected security interest in proceeds re- 
mains perfected in the event of insolvency in 
funds not commingled by the debtor. In re 
Armstrong, 56 B.R. 781, 1986 U.S. Dist. LEXIS 
30616 (W.D. Tenn. 1986). 

Under the provisions of § 47-9-203 and this 
section, as they existed prior to January 1, 
1986, in order to have a security interest in the 
proceeds of collateral, it was not necessary to 
have a specific provision to this effect in the 
security agreement, but rather, where it was 
within the contemplation of the parties that the 
creditor be secured and that the security inter- 
est in the inventory ceased upon sale to a bona 
fide purchaser, this section was intended to 
provide automatic security protection to the 
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creditor, and proceeds of the collateral were 
included as security in the loan. Fred’s Finance 
Co. v. Fred’s of Dyersburg, Inc., 741 S.W.2d 903, 
1987 Tenn. App. LEXIS 3203 (Tenn. Ct. App. 
1987). 


8. —Services. 

A payment in return for services performed 
by the debtor pursuant to an oral contract was 
a proceed of the debtor’s contract rights in 
which it held a perfected security interest, and 
thus was exempt from a federal tax lien. Mos- 
toller v. Aspen Marine Group (In re Dorrough, 
Parks & Co.), 173 B.R. 185, 1994 Bankr. LEXIS 
1646 (Bankr. E.D. Tenn. 1994), affd, 185 B.R. 
46, 1995 U.S. Dist. LEXIS 8207 (E.D. Tenn. 
1995). 


9. —Insurance. 

Insurance payable by reason of loss or dam- 
age to collateral is “proceeds” within the mean- 
ing of this section. In re Sexton, 16 B.R. 240, 
1981 Bankr. LEXIS 2384 (Bankr. E.D. Tenn. 
1981). 


10. —Farm Products. 

Assignment of milk proceeds created a secu- 
rity interest, which was properly perfected 
where financing statements specifically pro- 
vided that they covered all farm products of 
debtor, including proceeds of the products; this 
section defines proceeds to include any account 
arising when the right to pay is earned under 
contract right, and this encompassed assign- 
ment of future milk proceeds from debtor. In re 
Cawthorn, 33 B.R. 119, 1983 U.S. Dist. LEXIS 
15068 (M.D. Tenn. 1983). 

Payment in kind entitlements constituted 
“proceeds” to which a creditor’s security inter- 
est in crops attached even though the crops 
were never planted. In re Judkins, 41 B.R. 369, 
1984 Bankr. LEXIS 5226 (Bankr. M.D. Tenn. 
1984). 


11. Perfection of Lien. 

To be protected under subdivision (5)(b), the 
unpaid transferee of chattel paper must perfect 
its lien. Transouth Financial Corp. v. General 
Electric Capital Corp., 832 S.W.2d 568, 1992 
Tenn. App. LEXIS 79 (Tenn. Ct. App. 1992). 

Filing, to perfect a lien, is not always re- 
quired. Subdivision (5)(d), merely requires that 
the interest “be perfected.” Transouth Finan- 
cial Corp. v. General Electric Capital Corp., 832 
S.W.2d 568, 1992 Tenn. App. LEXIS 79 (Tenn. 
Ct. App. 1992). 

If a title lien on a mobile home has been 
perfected pursuant to § 55-3-126 no further 
filing is required under this section to perfect 
the lien. Transouth Financial Corp. v. General 
Electric Capital Corp., 832 S.W.2d 568, 1992 
Tenn. App. LEXIS 79 (Tenn. Ct. App. 1992). 
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COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-306. 

2. Continuation of Security Interest or Agri- 
cultural Lien Following Disposition of Collat- 
eral. Subsection (a)(1)(A), which derives from 
former section 9-306(2), contains the general 
rule that a security interest survives disposi- 
tion of the collateral. In these cases, the secured 
party may repossess the collateral from the 
transferee or, in an appropriate case, maintain 
an action for conversion. The secured party 
may claim both any proceeds and the original 
collateral but, of course, may have only one 
satisfaction. 

In many cases, a purchaser or other trans- 
feree of collateral will take free of a security 
interest, and the secured party’s only right will 
be to proceeds. For example, the general rule 
does not apply, and a security interest does not 
continue in collateral, if the secured party au- 
thorized the disposition, in the agreement that 
contains the security agreement or otherwise. 
Subsection (a)(1)(A) adopts the view of PEB 
Commentary No. 3 and makes explicit that the 
authorized disposition to which it refers is an 
authorized disposition “free of’ the security 
interest or agricultural lien. The secured par- 
ty’s right to proceeds under this section or 
under the express terms of an agreement does 
not in itself constitute an authorization of dis- 
position. The change in language from former 
section 9-306(2) is not intended to address the 
frequently litigated situation in which the ef- 
fectiveness of the secured party’s consent to a 
disposition is conditioned upon the secured 
party’s receipt of the proceeds. In that situa- 
tion, subsection (a) leaves the determination of 
authorization to the courts, as under former 
article 9. 

This article contains several provisions un- 
der which a transferee takes free of a security 
interest or agricultural lien. For example, sec- 
tion 9-317 [§ 47-9-317] states when transferees 
take free of unperfected security interests; sec- 
tions 9-320 and 9-321 [§ 47-9-320 and 47-9- 
321] on goods, 9-321 [§ 47-9-321] on general 
intangibles, 9-330 [§ 47-9-330] on chattel pa- 
per and instruments, and 9-331 [§ 47-9-331] on 
negotiable instruments, negotiable documents, 
and securities state when purchasers of such 
collateral take free of a security interest, even 
though perfected and even though the disposi- 
tion was not authorized. Section 9-332 [§ 47-9- 
332] enables most transferees (including non- 
purchasers) of funds from a deposit account and 
most transferees of money to take free of a 
perfected security interest in the deposit ac- 
count or money. 

Likewise, the general rule that a security 
interest survives disposition does not apply if 
the secured party entrusts goods collateral to a 
merchant who deals in goods of that kind and 
the merchant sells the collateral to a buyer in 


ordinary course of business. Section 2-403(2) 
[§ 47-2-403(2)] gives the merchant the power to 
transfer all the secured party’s rights to the 
buyer, even if the sale is wrongful as against 
the secured party. Thus, under subsection 
(a)(1)(A), an entrusting secured party runs the 
same risk as any other entruster. 

3. Secured Party’s Right to Identifiable Pro- 
ceeds. Under subsection (a)(1)(B), which de- 
rives from former section 9-306(2), a security 
interest attaches to any identifiable “proceeds,” 
as defined in section 9-102 [§ 47-9-102]. See 
also section 9-203(f) [§ 47-9-203(f)]. Subsection 
(b) is new. It indicates when proceeds com- 
mingled with other property are identifiable 
proceeds and permits the use of whatever 
methods of tracing other law permits with 
respect to the type of property involved. Among 
the “equitable principles” whose use other law 
may permit is the “lowest intermediate balance 
rule.” See Restatement (2d), Trusts section 202. 

4. Automatic Perfection in Proceeds: Gen- 
eral Rule. Under subsection (c), a security in- 
terest in proceeds is a perfected security inter- 
est if the security interest in the original 
collateral was perfected. This article extends 
the period of automatic perfection in proceeds 
from 10 days to 20 days. Generally, a security 
interest in proceeds becomes unperfected on 
the 21st day after the security interest attaches 
to the proceeds. See subsection (d). The loss of 
perfected status under subsection (d) is pro- 
spective only. Compare, e.g., section 9-515(c) 
[§ 47-9-515(c)] (deeming security interest un- 
perfected retroactively). 

5. Automatic Perfection in Proceeds: Pro- 
ceeds Acquired with Cash Proceeds. Subsection 
(d)(1) derives from former section 9-306(3)(a). It 
carries forward the basic rule that a security 
interest in proceeds remains perfected beyond 
the period of automatic perfection if a filed 
financing statement covers the original collat- 
eral (e.g., inventory) and the proceeds are col- 
lateral in which a security interest may be 
perfected by filing in the office where the fi- 
nancing statement has been filed (e.g., equip- 
ment). A different rule applies if the proceeds 
are acquired with cash proceeds, as is the case 
if the original collateral (inventory) is sold for 
cash (cash proceeds) that is used to purchase 
equipment (proceeds). Under these circum- 
stances, the security interest in the equipment 
proceeds remains perfected only if the descrip- 
tion in the filed financing indicates the type of 
property constituting the proceeds (e.g., 
“equipment”). 

This section reaches the same result but 
takes a different approach. It recognizes that 
the treatment of proceeds acquired with cash 
proceeds under former section 9-306(3)(a) es- 
sentially was superfluous. In the example, had 
the filing covered “equipment” as well as “in- 
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ventory,” the security interest in the proceeds 
would have been perfected under the usual 
rules governing after-acquired equipment (see 
former sections 9-302 and 9-303); paragraph 
(3)(a) added only an exception to the general 
rule. Subsection (d)(1)(C) of this section takes a 
more direct approach. It makes the general rule 
of continued perfection inapplicable to proceeds 
acquired with cash proceeds, leaving perfection 
of a security interest in those proceeds to the 
generally applicable perfection rules under 
subsection (d)(3). 

Example 1: Lender perfects a security inter- 
est in Debtor’s inventory by filing a financing 
statement covering “inventory.” Debtor sells 
the inventory and deposits the buyer’s check 
into a deposit account. Debtor draws a check on 
the deposit account and uses it to pay for 
equipment. Under the “lowest intermediate 
balance rule,” which is a permitted method of 
tracing in the relevant jurisdiction, see com- 
ment 3, the funds used to pay for the equipment 
were identifiable proceeds of the inventory. Be- 
cause the proceeds (equipment) were acquired 
with cash proceeds (deposit account), subsec- 
tion (d)(1) does not extend perfection beyond 
the 20-day automatic period. 

Example 2: Lender perfects a security inter- 
est in Debtor’s inventory by filing a financing 
statement covering “all debtor’s property.” As in 
Example 1, Debtor sells the inventory, deposits 
the buyer’s check into a deposit account, draws 
a check on the deposit account, and uses the 
check to pay for equipment. Under the “lowest 
intermediate balance rule,” which is a permit- 
ted method of tracing in the relevant jurisdic- 
tion, see comment 3, the funds used to pay for 
the equipment were identifiable proceeds of the 
inventory. Because the proceeds (equipment) 
were acquired with cash proceeds (deposit ac- 
count), subsection (d)(1) does not extend perfec- 
tion beyond the 20-day automatic period. How- 
ever, because the financing statement is 
sufficient to perfect a security interest in debt- 
or’s equipment, under subsection (d)(3) the se- 
curity interest in the equipment proceeds re- 
mains perfected beyond the 20-day period. 

6. Automatic Perfection in Proceeds: Lapse 
or Termination of Financing Statement During 
20-Day Period; Perfection Under Other Statute 
or Treaty. Subsection (e) provides that a secu- 
rity interest in proceeds perfected under sub- 
section (d)(1) ceases to be perfected when the 
financing statement covering the original col- 
lateral lapses or is terminated. If the lapse or 
termination occurs before the 21st day after the 
security interest attaches, however, the secu- 
rity interest in the proceeds remains perfected 
until the 21st day. Section 9-311(b) [§ 47-9- 
311(b)] provides that compliance with the per- 
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fection requirements of a statute or treaty de- 
scribed in section 9-311(a) [§ 47-9-311(a)] “is 
equivalent to the filing of a financing state- 
ment.” It follows that collateral subject to a 
security interest perfected by such compliance 
under section 9-311(b) [§ 47-9-311(b)] is cov- 
ered by a “filed financing statement” within the 
meaning of section 9-315(d) and (e) [§ 47-9- 
315(d) and (e)]. 

7. Automatic Perfection in Proceeds: Con- 
tinuation of Perfection in Cash Proceeds. For- 
mer section 9-306(3)(b) provided that if a filed 
financing statement covered original collateral, 
a security interest in identifiable cash proceeds 
of the collateral remained perfected beyond the 
ten-day period of automatic perfection. Former 
section 9-306(3)(c) contained a similar rule with 
respect to identifiable cash proceeds of invest- 
ment property. Subsection (d)(2) extends the 
benefits of former sections 9-306(3)(b) and (3)(c) 
to identifiable cash proceeds of all types of 
original collateral in which a security interest 
is perfected by any method. Under subsection 
(d)(2), if the security interest in the original 
collateral was perfected, a security interest in 
identifiable cash proceeds will remain perfected 
indefinitely, regardless of whether the security 
interest in the original collateral remains per- 
fected. In many cases, however, a purchaser or 
other transferee of the cash proceeds will take 
free of the perfected security interest. See, e.g., 
sections 9-330(d) [§ 47-9-330(d)] (purchaser of 
check), 9-331 [§ 47-9-331] (holder in due course 
of check), and 9-332 [§ 47-9-332] (transferee of 
money or funds from a deposit account). 

8. Insolvency Proceedings; Returned and Re- 
possessed Goods. This article deletes former 
section 9-306(4), which dealt with proceeds in 
insolvency proceedings. Except as otherwise 
provided by the Bankruptcy Code, the debtor’s 
entering into bankruptcy does not affect a se- 
cured party’s right to proceeds. 

This article also deletes former section 
9-306(5), which dealt with returned and repos- 
sessed goods. Section 9-330 [§ 47-9-330], com- 
ments 9 to 11, explain and clarify the applica- 
tion of priority rules to returned and 
repossessed goods as proceeds of chattel paper. 

9. Proceeds of Collateral Subject to Agricul- 
tural Lien. This article does not determine 
whether a lien extends to proceeds of farm 
products encumbered by an agricultural lien. 
If, however, the proceeds are themselves farm 
products on which an “agricultural lien” (de- 
fined in section 9-102 [§ 47-9-102]) arises un- 
der other law, then the agricultural-lien provi- 
sions of this article apply to the agricultural 
lien on the proceeds in the same way in which 
they would apply had the farm products not 
been proceeds. 
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47-9-316. Effect of change in governing law. 


(a) General rule: effect on perfection of change in governing law. A 
security interest perfected pursuant to the law of the jurisdiction designated in 
§ 47-9-301(1) or § 47-9-305(c) remains perfected until the earliest of: 

(1) The time perfection would have ceased under the law of that 
jurisdiction; 

(2) The expiration of four (4) months after a change of the debtor’s location 
to another jurisdiction; or 

(3) The expiration of one (1) year after a transfer of collateral to a person 
that thereby becomes a debtor and is located in another jurisdiction. 

(b) Security interest perfected or unperfected under law of new 
jurisdiction. If a security interest described in subsection (a) becomes 
perfected under the law of the other jurisdiction before the earliest time or 
event described in that subsection (a), it remains perfected thereafter. If the 
security interest does not become perfected under the law of the other 
jurisdiction before the earliest time or event, it becomes unperfected and is 
deemed never to have been perfected as against a purchaser of the collateral 
for value. 

(c) Possessory security interest in collateral moved to new 
jurisdiction. A possessory security interest in collateral, other than goods 
covered by a certificate of title and as-extracted collateral consisting of goods, 
remains continuously perfected if: 

(1) The collateral is located in one (1) jurisdiction and subject to a security 
interest perfected under the law of that jurisdiction; 

(2) Thereafter the collateral is brought into another jurisdiction; and 

(3) Upon entry into the other jurisdiction, the security interest is per- 
fected under the law of the other jurisdiction. 

(d) Goods covered by certificate of title from this state. Except as 
otherwise provided in subsection (e), a security interest in goods covered by a 
certificate of title which is perfected by any method under the law of another 
jurisdiction when the goods become covered by a certificate of title from this 
state remains perfected until the security interest would have become unper- 
fected under the law of the other jurisdiction had the goods not become so 
covered. 

(e) When subsection (d) security interest becomes unperfected 
against purchasers. A security interest described in subsection (d) becomes 
unperfected as against a purchaser of the goods for value and is deemed never 
to have been perfected as against a purchaser of the goods for value if the 
applicable requirements for perfection under § 47-9-311(b) or § 47-9-313 are 
not satisfied before the earlier of: 

(1) The time the security interest would have become unperfected under 

the law of the other jurisdiction had the goods not become covered by a 

certificate of title from this state; or 

(2) The expiration of four (4) months after the goods had become so 
covered. 

(f) Change in jurisdiction of bank, issuer, nominated person, secu- 
rities intermediary, or commodity intermediary. A security interest in 
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deposit accounts, letter-of-credit rights, or investment property which is 
perfected under the law of the bank’s jurisdiction, the issuer’s jurisdiction, a 
nominated person’s jurisdiction, the securities intermediary’s jurisdiction, or 
the commodity intermediary’s jurisdiction, as applicable, remains perfected 
until the earlier of: 

(1) The time the security interest would have become unperfected under 
the law of that jurisdiction; or 

(2) The expiration of four (4) months after a change of the applicable 
jurisdiction to another jurisdiction. 

(g) Subsection (f) security interest perfected or unperfected under 
law of new jurisdiction. If a security interest described in subsection (f) 
becomes perfected under the law of the other jurisdiction before the earlier of 
the time or the end of the period described in that subsection (f), it remains 
perfected thereafter. If the security interest does not become perfected under 
the law of the other jurisdiction before the earlier of that time or the end of that 
period, it becomes unperfected and is deemed never to have been perfected as 
against a purchaser of the collateral for value. 

(h) Effect on filed financing statement of change in governing law. 
The following rules apply to collateral to which a security interest attaches 
within four (4) months after the debtor changes its location to another 
jurisdiction: 

(1) A financing statement filed before the change pursuant to the law of 
the jurisdiction designated in § 47-9-301(1) or § 47-9-305(c) is effective to 
perfect a security interest in the collateral if the financing statement would 
have been effective to perfect a security interest in the collateral had the 
debtor not changed its location. 

(2) If a security interest perfected by a financing statement that is 
effective under subdivision (h)(1) becomes perfected under the law of the 
other jurisdiction before the earlier of the time the financing statement 
would have become ineffective under the law of the jurisdiction designated in 
§ 47-9-301(1) or § 47-9-305(c) or the expiration of the four-month period, it 
remains perfected thereafter. If the security interest does not become 
perfected under the law of the other jurisdiction before the earlier time or 
event, it becomes unperfected and is deemed never to have been perfected as 
against a purchaser of the collateral for value. 

(i) Effect of change in governing law on financing statement filed 
against original debtor. If a financing statement naming an original debtor 
is filed pursuant to the law of the jurisdiction designated in § 47-9-301(1) or 
§ 47-9-305(c) and the new debtor is located in another jurisdiction, the 
following rules apply: 

(1) The financing statement is effective to perfect a security interest in 
collateral acquired by the new debtor before, and within four (4) months 
after, the new debtor becomes bound under § 47-9-203(d), if the financing 
statement would have been effective to perfect a security interest in the 
collateral had the collateral been acquired by the original debtor. 

(2) A security interest perfected by the financing statement and which 
becomes perfected under the law of the other jurisdiction before the earlier 
of the time the financing statement would have become ineffective under the 
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law of the jurisdiction designated in § 47-9-301(1) or § 47-9-305(c) or the 
expiration of the four-month period remains perfected thereafter. A security 
interest that is perfected by the financing statement but which does not 
become perfected under the law of the other jurisdiction before the earlier 
time or event becomes unperfected and is deemed never to have been 
perfected as against a purchaser of the collateral for value. 


History. 
Acts 2000, ch. 846, § 1; 2012, ch. 708, § 7. 


Compiler’s Notes. 

Former part 3, §§ 47-9-301 — 47-9-318 (Acts 
1963, ch. 81, § 1 (9-301 — 9-318); 1965, ch. 86, 
§ 1; 1967, ch. 318, § 1; 1978, ch. 773, §§ 1, 2; 
1979, ch. 283, §§ 1, 2; 1983, ch. 114, §§ 1, 3[2]; 
1985, ch. 404, §§ 13-22; 1986, ch. 737, §§ 48- 
52; 1987, ch. 102, § 1; 1997, ch. 79, §§ 7-14; 
1998, ch. 675, §§ 10-12) was repealed and re- 
placed in the revision of chapter 9 of the Uni- 
form Commercial Code by Acts 2000, ch. 846, 
§ 1, effective July 1, 2001. 


Amendments. 
The 2012 amendment, effective July 1, 2013, 
added (h) and (i). 


Effective Dates. 

Acts 2012, ch. 708, § 22. July 1, 2013; pro- 
vided, that, for the purpose of the secretary of 
state taking necessary actions for the imple- 
mentation of the act, the act shall take effect 
April 11, 2012. 


Section to Section References. 

This section is referred to in §§ 47-9-308, 
47-9-310, 47-9-311, 47-9-313, 47-9-320, 47-9- 
326. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-103(1)(d), (2)(b), 
(3)(e), as modified. 

2. Continued Perfection. Subsections (a) 
through (g) deal with continued perfection of 
security interests that have been perfected un- 
der the law of another jurisdiction. The fact 
that the law of a particular jurisdiction ceases 
to govern perfection under sections 9-301 
through 9-307 [§§ 47-9-301 through 47-9-307] 
does not necessarily mean that a security inter- 
est perfected under that law automatically be- 
comes unperfected. To the contrary: This sec- 
tion generally provides that a security interest 
perfected under the law of one jurisdiction 
remains perfected for a fixed period of time 
(four months or one year, depending on the 
circumstances), even though the jurisdiction 
whose law governs perfection changes. How- 
ever, cessation of perfection under the law of 
the original jurisdiction cuts short the fixed 
period. The four-month and one-year periods 
are long enough for a secured party to discover 
in most cases that the law of a different juris- 
diction governs perfection and to reperfect 
(typically by filing) under the law of that juris- 
diction. If a secured party properly reperfects a 
security interest before it becomes unperfected 
under subsection (a), then the security interest 
remains perfected continuously thereafter. See 
subsection (b). 

Example 1: Debtor is a general partnership 
whose chief executive office is in Pennsylvania. 
Lender perfects a security interest in Debtor’s 
equipment by filing in Pennsylvania on May 15, 
2002. On April 1, 2005, without Lender’s 
knowledge, Debtor moves its chief executive 
office to New Jersey. Lender’s security interest 
remains perfected for four months after the 


move. See subsection (a)(2). 

Example 2: Debtor is a general partnership 
whose chief executive office is in Pennsylvania. 
Lender perfects a security interest in Debtor’s 
equipment by filing in Pennsylvania on May 15, 
2002. On April 1, 2007, without Lender’s 
knowledge, Debtor moves its chief executive 
office to New Jersey. Lender’s security interest 
remains perfected only through May 14, 2007, 
when the effectiveness of the filed financing 
statement lapses. See subsection (a)(1). Al- 
though, under these facts, Lender would have 
only a short period of time to discover that 
Debtor had relocated and to reperfect under 
New Jersey law, Lender could have protected 
itself by filing a continuation statement in 
Pennsylvania before Debtor relocated. By doing 
so, Lender would have prevented lapse and 
allowed itself the full four months to discover 
Debtor’s new location and refile there or, if 
Debtor is in default, to perfect by taking pos- 
session of the equipment. 

Example 3: Under the facts of Example 2, 
Lender files a financing statement in New Jer- 
sey before the effectiveness of the Pennsylvania 
financing statement lapses. Under subsection 
(b), Lender’s security interest is continuously 
perfected beyond May 14, 2007, for a period 
determined by New Jersey’s article 9. 

Subsection (a)(3) allows a one-year period in 
which to reperfect. The longer period is neces- 
sary, because, even with the exercise of due 
diligence, the secured party may be unable to 
discover that the collateral has been trans- 
ferred to a person located in another jurisdic- 
tion. In any event, the period is cut short if the 
financing statement becomes ineffective under 
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the law of the jurisdiction in which it is filed. 

Example 4: Debtor is a Pennsylvania corpo- 
ration. On January 1, Lender perfects a secu- 
rity interest in Debtor’s equipment by filing in 
Pennsylvania. Debtor’s shareholders decide to 
“reincorporate” in Delaware. On March 1, they 
form a Delaware corporation (Newcorp) into 
which they merge Debtor. The merger effectu- 
ates a transfer of the collateral from Debtor to 
Newcorp, which thereby becomes a debtor and 
is located in another jurisdiction. Under sub- 
section (a)(3), the security interest remains 
perfected for one year after the merger. If a 
financing statement is filed in Delaware 
against Newcorp within the year following the 
merger, then the security interest remains per- 
fected thereafter for a period determined by 
Delaware’s article 9. 

Note that although Newcorp is a “new 
debtor” as defined in section 9-102 [§ 47-9- 
102], the application of subsection (a)(3) is not 
limited to transferees who are new debtors. 
Note also that, under section 9-507 [§ 47-9- 
507], the financing statement naming Debtor 
remains effective even though Newcorp has 
become the debtor. 

Subsection (a) addresses security interests 
that are perfected (i.e., that have attached and 
as to which any required perfection step has 
been taken) before the debtor changes its loca- 
tion. Subsection (h) applies to security interests 
that have not attached before the location 
changes. See Comment 7. 

3. Retroactive Unperfection. Subsection (b) 
sets forth the consequences of the failure to 
reperfect before perfection ceases under subsec- 
tion (a): The security interest becomes unper- 
fected prospectively and, as against purchasers 
for value, including buyers and secured parties, 
but not as against donees or lien creditors, 
retroactively. The rule applies to agricultural 
liens, as well. See also section 9-515 [§ 47-9- 
515] (taking the same approach with respect to 
lapse). Although this approach creates the po- 
tential for circular priorities, the alternative — 
retroactive unperfection against lien creditors 
— would create substantial and unjustifiable 
preference risks. 

Example 5: Under the facts of Example 4, six 
months after the merger, Buyer bought from 
Newcorp some equipment formerly owned by 
Debtor. At the time of the purchase, Buyer took 
subject to Lender’s perfected security interest, 
of which Buyer was unaware. See section 
9-315(a)(1)(A) [§ 47-9-315(a)(1)(A)]. However, 
subsection (b) provides that if Lender fails to 
reperfect in Delaware within a year after the 
merger, its security interest becomes unper- 
fected and is deemed never to have been per- 
fected against Buyer. Having given value and 
received delivery of the equipment without 
knowledge of the security interest and before it 
was perfected, Buyer would take free of the 
security interest. See section 9-317(b) 
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[§ 47-9-317(b)]. 

Example 6: Under the facts of Example 4, one 
month before the merger, Debtor created a 
security interest in certain equipment in favor 
of Financer, who perfected by filing in Pennsyl- 
vania. At that time, Financer’s security interest 
is subordinate to Lender’s. See _ section 
9-322(a)(1) [§ 47-9-322(a)(1)]. Financer reper- 
fects by filing in Delaware within a year after 
the merger, but Lender fails to do so. Under 
subsection (b), Lender’s security interest is 
deemed never to have been perfected against 
Financer, a purchaser for value. Consequently, 
under section 9-322(a)(2) [§ 47-9-322(a)(2)], Fi- 
nancer’s security interest is now senior. 

Of course, the expiration of the time period 
specified in subsection (a) does not of itself 
prevent the secured party from later reperfect- 
ing under the law of the new jurisdiction. If the 
secured party does so, however, there will be a 
gap in perfection, and the secured party may 
lose priority as a result. Thus, in Example 6, if 
Lender perfects by filing in Delaware more 
than one year under the merger, it will have a 
new date of filing and perfection for purposes of 
section 9-322(a)(1) [§ 47-9-322(a)(1)]. Financ- 
er’s security interest, whose perfection dates 
back to the filing in Pennsylvania under sub- 
section (b), will remain senior. 

4. Possessory Security Interests. Subsection 
(c) deals with continued perfection of posses- 
sory security interests. It applies not only to 
security interests perfected solely by the se- 
cured party’s having taken possession of the 
collateral. It also applies to security interests 
perfected by a method that includes as an 
element of perfection the secured party’s hav- 
ing taken possession, such as perfection by 
taking delivery of a certificated security in 
registered form, see section 9-313(a) [§ 47-9- 
313(a)], and perfection by obtaining control 
over a certificated security. See section 9-314(a) 
[§ 47-9-314(a)]. 

5. Goods Covered by Certificate of Title. Sub- 
sections (d) and (e) address continued perfec- 
tion of a security interest in goods covered by a 
certificate of title. The following examples ex- 
plain the operation of those subsections. 

Example 7: Debtor’s automobile is covered by 
a certificate of title issued by Illinois. Lender 
perfects a security interest in the automobile by 
complying with Illinois’ certificate-of-title stat- 
ute. Thereafter, Debtor applies for a certificate 
of title in Indiana. Six months thereafter, 
Creditor acquires a judicial lien on the automo- 
bile. Under section 9-303(b) [§ 47-9-303(b)], 
Illinois law ceases to govern perfection; rather, 
once Debtor delivers the application and appli- 
cable fee to the appropriate Indiana authority, 
Indiana law governs. Nevertheless, under Indi- 
ana’s section 9-316(d) [§ 47-9-316(d)], Lender’s 
security interest remains perfected until it 
would become unperfected under Illinois law 
had no certificate of title been issued by Indi- 
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ana. (For example, Illinois’ certificate-of-title 
statute may provide that the surrender of an 
Illinois certificate of title in connection with the 
issuance of a certificate of title by another 
jurisdiction causes a security interest noted 
thereon to become unperfected.) If Lender’s 
security interest remains perfected, it is senior 
to Creditor’s judicial lien. 

Example 8: Under the facts in Example 7, 
five months after Debtor applies for an Indiana 
certificate of title, Debtor sells the automobile 
to Buyer. Under subsection (e)(2), because 
Lender did not reperfect within the four 
months after the goods became covered by the 
Indiana certificate of title, Lender’s security 
interest is deemed never to have been perfected 
against Buyer. Under section 9-317(b) [§ 47-9- 
317(b)], Buyer is likely to take free of the 
security interest. Lender could have protected 
itself by perfecting its security interest either 
under Indiana’s certificate-of-title statute, see 
section 9-311 [§ 47-9-311], or, ifit had a right to 
do so under an agreement or section 9-609 
[§ 47-9-609], by taking possession of the auto- 
mobile. See section 9-313(b) [§ 47-9-313(b)]. 

The results in examples 7 and 8 do not 
depend on the fact that the original perfection 
was achieved by notation on a certificate of 
title. Subsection (d) applies regardless of the 
method by which a security interest is per- 
fected under the law of another jurisdiction 
when the goods became covered by a certificate 
of title from this state. 

Section 9-337 [§ 47-9-337] affords protection 
to a limited class of persons buying or acquiring 
a security interest in the goods while a security 
interest is perfected under the law of another 
jurisdiction but after this state has issued a 
clean certificate of title. 

6. Deposit Accounts, Letter-of-Credit Rights, 
and Investment Property. Subsections (f) and 
(g) address changes in the jurisdiction of a 
bank, issuer of an uncertificated security, is- 
suer of or nominated person under a letter of 
credit, securities intermediary, and commodity 
intermediary. The provisions are analogous to 
those of subsections (a) and (b). 

7. Security Interests that Attach after 
Debtor Changes Location. In contrast to sub- 
sections (a) and (b), which address security 
interests that are perfected (i.e., that have 
attached and as to which any required perfec- 
tion step has been taken) before the debtor 
changes its location, subsection (h) addresses 
security interests that attach within four 
months after the debtor changes its location. 
Under subsection (h), a filed financing state- 
ment that would have been effective to perfect a 
security interest in the collateral if the debtor 
had not changed its location is effective to 
perfect a security interest in collateral acquired 
within four months after the relocation. 

Example 9: Debtor, an individual whose prin- 
cipal residence is in Pennsylvania, grants to 
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Lender a security interest in Debtor’s existing 
and after-acquired inventory. Lender perfects 
the security interest by filing a proper financing 
statement in Pennsylvania on January 2, 2014. 
On March 31, 2014, Debtor’s principal resi- 
dence is relocated to New Jersey. Upon the 
relocation, New Jersey law governs perfection 
of a security interest in Debtor’s inventory. See 
Sections 9-301, 9-307 [§§ 47-9-301, 47-9-307]. 
Under New Jersey’s Section 9-316(a), Lender’s 
security interest in Debtor’s inventory on hand 
at the time of the relocation remains perfected 
for four months thereafter. Had Debtor not 
relocated, the financing statement filed in 
Pennsylvania would have been effective to per- 
fect Lender’s security interest in inventory ac- 
quired by Debtor after March 31, 2014. Accord- 
ingly, under subsection (h), the financing 
statement is effective to perfect Lender’s secu- 
rity interest in inventory that Debtor acquires 
within the four months after Debtor’s location 
changed. 

In Example 9, Lender’s security interest in 
the inventory acquired within the four months 
after Debtor’s relocation will be perfected when 
it attaches. It will remain perfected if, before 
the expiration of the four-month period, the 
security interest is perfected under the law of 
New Jersey. Otherwise, the security interest 
will become unperfected at the end of the four- 
month period and will be deemed never to have 
been perfected as against a purchaser for value. 
See subsection (h)(2). 

8. Collateral Acquired by New Debtor. Sub- 
section (i) is similar to subsection (h). Whereas 
subsection (h) addresses security interests that 
attach within four months after a debtor 
changes its location, subsection (i) addresses 
security interests that attach within four 
months after a new debtor becomes bound as 
debtor by a security agreement entered into by 
another person. Subsection (i) also addresses 
collateral acquired by the new debtor before it 
becomes bound. 

Example 10: Debtor, a Pennsylvania corpora- 
tion, grants to Lender a security interest in 
Debtor’s existing and after-acquired inventory. 
Lender perfects the security interest by filing a 
proper financing statement in Pennsylvania on 
January 2, 2014. On March 31, 2014, Debtor 
merges into Survivor, a Delaware corporation. 
Because Survivor is located in Delaware, Dela- 
ware law governs perfection of a security inter- 
est in Survivor’s inventory. See Sections 9-301, 
9-307 [§§ 47-9-301, 47-9-307]. Under Dela- 
ware’s Section 9-316(a) [§ 47-9-316(a)], Lend- 
er’s security interest in the inventory that Sur- 
vivor acquired from Debtor remains perfected 
for one year after the transfer. See Comment 2. 
By virtue of the merger, Survivor becomes 
bound as debtor by Debtor’s security agree- 
ment. See Section 9-203(d) [§ 47-9-203(d)]. As a 
consequence, Lender’s security interest at- 
taches to all of Survivor’s inventory under Sec- 
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tion 9-203 [§ 47-9-203], and Lender’s collateral 
now includes inventory in which Debtor never 
had an interest. The financing statement filed 
in Pennsylvania against Debtor is effective un- 
der Delaware’s Section 9-316(i) to perfect Lend- 
er’s security interest in inventory that Survivor 
acquired before, and within the four months 
after, becoming bound as debtor by Debtor’s 
security agreement. This is because the financ- 
ing statement filed in Pennsylvania would have 
been effective to perfect Lender’s security inter- 
est in this collateral had Debtor, rather than 
Survivor, acquired it. 

If the financing statement is effective, Lend- 
er’s security interest in the collateral that Sur- 
vivor acquired before, and within four months 
after, Survivor became bound as debtor will be 
perfected upon attachment. It will remain per- 
fected if, before the expiration of the four- 
month period, the security interest is perfected 
under Delaware law. Otherwise, the security 
interest will become unperfected at the end of 
the four-month period and will be deemed 
never to have been perfected as against a 
purchaser for value. 

Section 9-325 [§ 47-9-325] contains special 
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rules governing the priority of competing secu- 
rity interests in collateral that is transferred, 
by merger or otherwise, to a new debtor or 
other person who becomes a debtor with respect 
to the collateral. Section 9-326 [§ 47-9-326] 
contains special rules governing the priority of 
competing security interests in collateral ac- 
quired by a new debtor other than by transfer 
from the original debtor. 

9. Agricultural Liens. This section does not 
apply to agricultural liens. 

Example 11: Supplier holds an agricultural 
lien on corn. The lien arises under an Iowa 
statute. Supplier perfects by filing a financing 
statement in Iowa, where the corn is located. 
See section 9-302 [§ 47-9-302]. Debtor stores 
the corn in Missouri. Assume the Iowa agricul- 
tural lien survives or an agricultural lien arises 
under Missouri law (matters that this article 
does not govern). Once the corn is located in 
Missouri, Missouri becomes the jurisdiction 
whose law governs perfection. See section 9-302 
[§ 47-9-302]. Thus, the agricultural lien will 
not be perfected unless Supplier files a financ- 
ing statement in Missouri. 


PRIORITY 


47-9-317. Interests that take priority over or take free of security 
interest or agricultural lien. 


(a) Conflicting security interests and rights of lien creditors. A 
security interest or agricultural lien is subordinate to the rights of: 
(1) A person entitled to priority under § 47-9-322; and 
(2) Except as otherwise provided in subsection (e), a person that becomes 
a lien creditor before the earlier of the time: 
(A) The security interest or agricultural lien is perfected; or 
(B) One (1) of the conditions specified in § 47-9-203(b)(3) is met and a 
financing statement covering the collateral is filed. 


(b) Buyers that receive delivery. Except as otherwise provided in sub- 
section (e), a buyer, other than a secured party, of tangible chattel paper, 
tangible documents, goods, instruments, or a certificated security takes free of 
a security interest or agricultural lien if the buyer gives value and receives 
delivery of the collateral without knowledge of the security interest or 
agricultural lien and before it is perfected. 

(c) Lessees that receive delivery. Except as otherwise provided in sub- 
section (e), a lessee of goods takes free of a security interest or agricultural lien 
if the lessee gives value and receives delivery of the collateral without 
knowledge of the security interest or agricultural lien and before it is perfected. 

(d) Licensees and buyer of certain collateral. A licensee of a general 
intangible or a buyer, other than a secured party, of collateral other than 
tangible chattel paper, tangible documents, goods, instruments, or a certifi- 


47-9-317 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 142 
cated security takes free of a security interest if the licensee or buyer gives 
value without knowledge of the security interest and before it is perfected. 
(e) Purchase-money security interest. Except as otherwise provided in 
§§ 47-9-320 and 47-9-321, if a person files a financing statement with respect 
to a purchase-money security interest before or within thirty (30) days after 
the debtor receives delivery of the collateral, the security interest takes 


priority over the rights of a buyer, lessee, or lien creditor which arise between 


the time the security interest attaches and the time of filing. 


History. 
Acts 2000, ch. 846, § 1; 2008, ch. 686, § 1; 
2008, ch. 814, §§ 35, 36; 2012, ch. 708, § 8. 


Compiler’s Notes. 

Former part 3, §§ 47-9-301 — 47-9-318 (Acts 
1963, ch. 81, § 1 (9-301 — 9-318); 1965, ch. 86, 
§ «1; 1967, ch. 318.:$) 1; 1978) cho 7/3SSod, 2: 
1979, ch. 283, §§ 1, 2; 1983, ch. 114, §§ 1, 3[2]; 
1985, ch. 404, §§ 13-22; 1986, ch. 737, §§ 48- 
52; 1987, ch. 102, § 1; 1997, ch. 79, °§§ 7-14; 
1998, ch. 675, §§ 10-12) was repealed and re- 
placed in the revision of chapter 9 of the Uni- 
form Commercial Code by Acts 2000, ch. 846, 
§ 1, effective July 1, 2001. 


Amendments. 

The 2012 amendment, effective July 1, 2013, 
substituted “certificated security” for “security 
certificate” in (b); and, in (d), substituted 
“buyer” for “buyers” in the subsection heading, 
and substituted “collateral other than tangible 
chattel paper, tangible documents, goods, in- 
struments, or” for “accounts, electronic chattel 
paper, electronic documents, general intan- 
gibles, or investment property other than”. 


Effective Dates. 
Acts 2012, ch. 708, § 22. July 1, 2013; pro- 
vided, that, for the purpose of the secretary of 


state taking necessary actions for the imple- 
mentation of the act, the act shall take effect 
April 11, 2012. 


Cross-References. 
Transition provisions, title 47, ch. 9, part 7. 


Section to Section References. 
This section is referred to in §§ 47-2A-307, 
47-9-343. 


Textbooks. 

Tennessee Jurisprudence, 3 Tenn. Juris., As- 
signments for the Benefit of Creditors, § 22; 4 
Tenn. Juris., Automobiles, § 29; 4 Tenn. Juris., 
Bankruptcy, §§ 7, 26; 6 Tenn. Juris., Commer- 
cial Law, §§ 98, 102, 103; 12 Tenn. Juris., 
Executions, § 17; 18 Tenn. Juris., Liens, § 9. 


Law Reviews. 

The New Article 9: Its Impact on Tennessee 
Law (Part II), 67 Tenn. L. Rev. 329 (2000). 

Priorities in Accounts: The Crazy Quilt of 
Current Law and a Proposal for Reform (Dan T. 
Coenen), 45 Vand. L. Rev. 1061 (1992). 

The Priority Battle Over Returned and Re- 
possessed Goods: Inventory Financers Versus 
Chattel Paper Financers, 44 Vand. L. Rev. 1101 
(1991). 
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Ree OMONDaUP 


1. Purpose of Perfection. 

The purpose of perfection is to give notice to 
the world that someone besides the debtor may 
have an interest in the collateral. Marlow v. 
Rollins Cotton Co. (In re Julien Co.), 168 B.R. 
647, 1994 Bankr. LEXIS 701 (Bankr. W.D. 
Tenn. 1994), aff'd, Marlow v. Rollins Trust Co. 
(In re Julien Co.), 202 B.R. 89, 1996 U.S. Dist. 
LEXIS 19417 (W.D. Tenn. 1996). 


'2. Priorities in Registration. 


A prior mortgagee who registers his mort- 
gage after a subsequent mortgage is made by 
the mortgagor, but before the latter is regis- 
tered, will, notwithstanding he had notice of 
the latter mortgage at time he registered his, be 
entitled to priority. Copeland v. Bennet, 18 
Tenn. 355, 1837 Tenn. LEXIS 34 (1837). 

Where dealer sold and delivered automobile 
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on a conditional sales contract, and where pur- 
chaser filed for bankruptcy before dealer could 
apply for new certificate of title with notation 
as to his lien, the dealer had only an unper- 
fected security interest, and the trustee’s rights 
in the collateral were superior. In re Russell, 
300 F. Supp. 6, 1969 U.S. Dist. LEXIS 9451 
(E.D. Tenn. 1969). 


3. Effect of Unauthorized Disposition of 
Collateral. 

If the debtor’s disposition of the collateral is 
unauthorized, the security interest continues 
in that collateral as well as in its proceeds, and 
a security interest that does continue will be 
valid against a third party unless he can show 
his priority under this section or § 47-9-307. 
Mammoth Cave Production Credit Asso. v. Old- 
ham, 569 S.W.2d 833, 1977 Tenn. App. LEXIS 
331 (Tenn. Ct. App. 1977). 


4. Financing Statement. 

A security agreement is enforceable between 
the parties without regard to whether a financ- 
ing statement has been filed. In re Ken Gardner 
Ford Sales, Inc., 10 B.R. 632, 1981 Bankr. 
LEXIS 3928 (Bankr. E.D. Tenn. 1981), aff'd, 23 
B.R. 743, 1982 U.S. Dist. LEXIS 16663 (E.D. 
Tenn. 1982). 


5. Filing Tax. 

Financing statement was effective only to 
perfect a security interest for the amount on 
which filing tax was paid, even though larger 
amount was covered by financing statement. In 
re Ken Gardner Ford Sales, Inc., 10 B.R. 632, 
1981 Bankr. LEXIS 3928 (Bankr. E.D. Tenn. 
1981), affd, 23 B.R. 743, 1982 U.S. Dist. LEXIS 
16663 (E.D. Tenn. 1982). 


6. Motor Vehicles. 

Under Tennessee law, a security interest in a 
motor vehicle (other than inventory) is not 
enforceable against the trustee in bankruptcy 
unless the security interest is indicated on the 
outstanding certificate of title. In re Custom 
Caps, Inc., 1 B.R. 99, 1979 Bankr. LEXIS 844 
(Bankr. E.D. Tenn. 1979). 


7. Purchase Money Priority. 

Where a party ordered certain equipment for 
a bakery and the order provided buyer should 
give security before taking title to the property 
and after the order was made and prior to the 
shipment of the goods the buyer gave a chattel 
mortgage on the property and thereafter the 
goods were shipped and the seller took a mort- 
gage to secure the purchase price, it was held 
that the first mortgage was a mortgage of 
after-acquired property and the mortgagee took 
subject to the mortgage for the purchase price. 
Klimes v. Jones, 7 Tenn. App. 583, — S.W.2d —, 
1928 Tenn. App. LEXIS 82 (Tenn. Ct. App. 
1928). 


8. Debtor’s Name Incorrectly Recorded. 
Where financing statements were filed under 
the debtor’s trade name, creditor’s security in- 
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terests were unperfected and subordinate to 
the rights of the trustee in bankruptcy. In re 
Wilhoit, 6 B.R. 574, 1980 Bankr. LEXIS 4322 
(Bankr. E.D. Tenn. 1980). 

Where bank’s financing statement became 
insufficient to give notice after debtor’s name 
change (of which bank was aware), bank’s fail- 
ure to refile a financing statement rendered its 
security interest unperfected. In re DG & Asso- 
ciates, Inc., 9 B.R. 94, 1981 Bankr. LEXIS 4938 
(Bankr. E.D. Tenn. 1981). 


9. Bankruptcy Cases. 

A trustee in bankruptcy has a superior right 
to the debtor’s property subject to a security 
interest unperfected on the date of bankruptcy. 
In re Ken Gardner Ford Sales, Inc., 10 B.R. 632, 
1981 Bankr. LEXIS 3928 (Bankr. E.D. Tenn. 
1981), aff'd, 23 B.R. 743, 1982 U.S. Dist. LEXIS 
16663 (E.D. Tenn. 1982). 

Where the bank perfected its security inter- 
est during the 20-day grace period provided for 
in subsection (1)(b), its security interest was 
perfected from the time it attached, both under 
state law and under the definition of perfection 
in the bankruptcy preference statute, 11 U.S.C. 
§ 547. In re Burnette, 14 B.R. 795, 1981 Bankr. 
LEXIS 2714 (Bankr. E.D. Tenn. 1981). 

Timely perfection under state law does not 
necessarily provide protection from the cre- 
ation of a possible preference under the Bank- 
ruptcy Code. In re Murray, 27 B.R. 445, 1983 
Bankr. LEXIS 6850 (Bankr. M.D. Tenn. 1983), 
affd, 33 B.R. 112, 1983 U.S. Dist. LEXIS 16834 
(M.D. Tenn. 1983). 


10. Execution Liens. 

As long as the statutory requirements gov- 
erning execution liens and writs of execution 
are observed, persons claiming an execution 
lien need not comply with the filing require- 
ments of Article Nine of the Commercial Code 
because execution liens are not consensual se- 
curity interests created by contract, and com- 
pliance with motor vehicle title and registra- 
tion statutes is not required since execution 
liens depend on possession. Keep Fresh Filters 
v. Reguli, 888 S.W.2d 437, 1994 Tenn. App. 
LEXIS 503 (Tenn. Ct. App. 1994). 

A judgment creditor’s execution lien on the 
debtor’s automobile arose on the date the clerk 
and master issued a writ of execution. Keep 
Fresh Filters v. Reguli, 888 S.W.2d 487, 1994 
Tenn. App. LEXIS 503 (Tenn. Ct. App. 1994). 

A lender’s security interest in a debtor’s au- 
tomobile was subordinate to the execution lien 
of a judgment creditor where the security inter- 
est was unperfected on the date of issuance of 
the writ of execution. Keep Fresh Filters v. 
Reguli, 888 S.W.2d 437, 1994 Tenn. App. LEXIS 
503 (Tenn. Ct. App. 1994). 

A payment in return for services performed 
by the debtor pursuant to an oral contract was 
a proceed of the debtor’s contract rights in 
which it held a perfected security interest, and 
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thus was exempt from a federal tax lien. Mos- 
toller v. Aspen Marine Group (In re Dorrough, 
Parks & Co.), 173 B.R. 135, 1994 Bankr. LEXIS 
1646 (Bankr. E.D. Tenn. 1994), affd, 185 B.R. 
46, 1995 U.S. Dist. LEXIS 8207 (E.D. Tenn. 
1995). 


11. Bona Fide Purchase of After-Acquired 
Property. 

The owner of a growing crop of cotton has 
such a property in it as may be conveyed by 
mortgage or deed of trust, and the proper 
registration of such deed is notice to the world, 
and enables the trustee to sue and recover the 
cotton from a party who purchased it in good 
faith after it had been gathered, ginned and 
baled, for a valuable consideration, and without 
any knowledge of fact of the deed of trust. 
Butler v. Hill, 60 Tenn. 375, 1872 Tenn. LEXIS 
515 (1878). 


12. Invalidity of Secret Liens. 

A secret verbal agreement by a tenant work- 
ing on land on shares that has share of the crop 
should stand as security for advances made by 
the landlord would not create a lien on such 
share of the property as against a lien of a 
mortgage executed by the tenant to secure a 
bona fide debt, and duly registered. Jones v. 
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Chamberlin, 52 Tenn. 210, 1871 Tenn. LEXIS 
252 (1871). 


13. Insufficiency of Description. 

Where description in conditional sale con- 
tract does not enable identification of property 
from inquiries which the description itself indi- 
cates, the purported title retained by seller does 
not prevail over the lien of mortgagee who had 
no notice of the original contract of sale. Mary- 
ville Furniture Co. v. Rowen, 1 Tenn. App. 184, 
—S.W. —, 1925 Tenn. App. LEXIS 29 (Tenn. Ct. 
App. 1925). 


14. Conflict of Mortgage and Statutory 
Liens. 

The lien given by statute to the owner of a 
stallion on the offspring is paramount to the 
right of the mortgagee of the mare while in foal, 
although the mortgage is registered before the 
foal is dropped. Sims v. Bradford, 80 Tenn. 434, 
1883 Tenn. LEXIS 192 (1883). 

Lien on a horse, created by registered mort- 
gage, is superior to statutory lien of livery 
stable keeper who subsequently keeps the 
horse, without knowledge of the mortgage, and 
before its maturity, under contract made with 
mortgagor in possession. McGhee v. Edwards, 
87 Tenn. 506, 11 S.W. 316, 1889 Tenn. LEXIS 6, 
3 L.R.A. 654 (1889). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former sections 2A-307(2) and 
9-301. 

2. Scope of This Section. As did former sec- 
tion 9-301, this section lists the classes of 
persons who take priority over, or take free of, 
an unperfected security interest. Section 9-308 
[§ 47-9-308] explains when a security interest 
or agricultural lien is “perfected.” A security 
interest that has attached (see section 9-203 
[$ 47-9-203]) but as to which a required perfec- 
tion step has not been taken is “unperfected.” 
Certain provisions have been moved from for- 
mer section 9-301. The definition of “lien credi- 
tor” now appears in section 9-102 [§ 47-9-102], 
and the rules governing priority in future ad- 
vances are found in section 9-323 [§ 47-9-323]. 

3. Competing Security Interests. Section 
9-322 [§ 47-9-322] states general rules for de- 
termining priority among conflicting security 
interests and refers to other sections that state 
special rules of priority in a variety of situa- 
tions. The security interests given priority un- 
der section 9-322 [§ 47-9-322] and the other 
sections to which it refers take priority in 
general even over a perfected security interest. 
A fortiori they take priority over an unperfected 
security interest. 

4. Filed but Unattached Security Interest vs. 
Lien Creditor. Under  fformer _ section 
9-301(1)(b), a lien creditor’s rights had priority 
over an unperfected security interest. Perfec- 


tion required attachment (former section 
9-303), and attachment required the giving of 
value (former section 9-203). It followed that, if 
a secured party had filed a financing statement, 
but the debtor had not entered into a security 
agreement and value had not yet been given, an 
intervening lien creditor whose lien arose after 
filing but before attachment of the security 
interest acquired rights that are senior to those 
of the secured party who later gives value. This 
result comported with the nemo dat concept: 
When the security interest attached, the collat- 
eral was already subject to the judicial lien. 

On the other hand, this approach treated the 
first secured advance differently from all other 
advances, even in circumstances in which a 
security agreement covering the collateral had 
been entered into before the judicial lien at- 
tached. The special rule for future advances in 
former section 9-301(4) (substantially repro- 
duced in section 9-323(b) [§ 47-9-323(b)]) af- 
forded priority to a discretionary advance made 
by a secured party within 45 days after the lien 
creditor’s rights arose as long as the secured 
party was “perfected” when the lien creditor’s 
lien arose —i.e., as long as the advance was not 
the first one and an earlier advance had been 
made. 

Subsection (a)(2) revises former section 
9-301(1)(b) and, in appropriate cases, treats the 
first advance the same as subsequent advances. 
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More specifically, a judicial lien that arises 
after the security-agreement condition of Sec- 
tion 9-203(b)(3) [§ 47-9-203(b)(3)] is satisfied 
and a financing statement is filed, but before 
the security interest attaches and becomes per- 
fected, is subordinate to all advances secured 
by the security interest, even the first advance, 
except as otherwise provided in section 9-323(b) 
[§ 47-9-323(b)]. However, if the security inter- 
est becomes unperfected (e.g., because the ef- 
fectiveness of the filed financing statement 
lapses) before the judicial lien arises, the secu- 
rity interest is subordinate. If a financing state- 
ment is filed but a security interest does not 
attach, then no priority contest arises. The lien 
creditor has the only enforceable claim to the 
property. 

5. Security Interest of Consignor or Receiv- 
ables Buyer vs. Lien Creditor. Section 
1-201(b)(35) [§ 47-1-201(b)(35)] defines “secu- 
rity interest” to include the interest of most 
true consignors of goods and the interest of 
most buyers of certain receivables (accounts, 
chattel paper, payment intangibles, and prom- 
issory notes). A consignee of goods or a seller of 
accounts or chattel paper each is deemed to 
have rights in the collateral which a lien credi- 
tor may reach, as long as the competing secu- 
rity interest of the consignor or buyer is unper- 
fected. This is so even though, as between the 
consignor and the debtor-consignee, the latter 
has only limited rights, and, as between the 
buyer and debtor-seller, the latter does not 
have any rights in the collateral. See sections 
9-318 [§ 47-9-318] (seller) and 9-319 [§ 47-9- 
319] (consignee). Security interests arising 
from sales of payment intangibles and promis- 
sory notes are automatically perfected. See 
section 9-309 [§ 47-9-309]. Accordingly, a sub- 
sequent judicial lien always would be subordi- 
nate to the rights of a buyer of those types of 
receivables. 

6. Purchasers Other Than Secured Parties. 
Subsections (b), (c), and (d) afford priority over 
an unperfected security interest to certain pur- 
chasers (other than secured parties) of collat- 
eral. They derive from former sections 
9-301(1)(c), 9-301(1)(d), and 9-307(2). Former 
section 9-301(1)(c) and (1)(d) provided that un- 
perfected security interests are “subordinate” 
to the rights of certain purchasers. But, as 
former comment 9 suggested, the practical ef- 
fect of subordination in this context is that the 
purchaser takes free of the security interest. To 
avoid any possible misinterpretation, subsec- 
tions (b) and (d) of this section use the phrase 
“takes free.” 

Subsection (b) governs goods, as well as in- 
tangibles of the type whose transfer is effected 
by physical delivery of the representative piece 
of paper (tangible chattel paper, documents, 
instruments, and security certificates). To ob- 
tain priority, a buyer must both give value and 
receive delivery of the collateral without know]l- 
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edge of the existing security interest and before 
perfection. Even if the buyer gave value with- 
out knowledge and before perfection, the buyer 
would take subject to the security interest if 
perfection occurred before physical delivery of 
the collateral to the buyer. Subsection (c) con- 
tains a similar rule with respect to lessees of 
goods. Note that a lessee of goods in ordinary 
course of business takes free of all security 
interests created by the lessor, even if per- 
fected. See section 9-321 [§ 47-9-321]. 

Normally, there will be no question when a 
buyer of chattel paper, documents, instru- 
ments, or security certificates “receives deliv- 
ery” of the property. See section 1-201 [§ 47-1- 
201] (defining “delivery”). However, sometimes 
a buyer or lessee of goods, such as complex 
machinery, takes delivery of the goods in stages 
and completes assembly at its own location. 
Under those circumstances, the buyer or lessee 
“receives delivery” within the meaning of sub- 
sections (b) and (c) when, after an inspection of 
the portion of the goods remaining with the 
seller or lessor, it would be apparent to a 
potential lender to the seller or lessor that 
another person might have an interest in the 
goods. 

The rule of subsection (b) obviously is not 
appropriate where the collateral consists of 
intangibles and there is no representative piece 
of paper whose physical delivery is the only or 
the customary method of transfer. Therefore, 
with respect to such intangibles (including ac- 
counts, electronic chattel paper, general intan- 
gibles, and investment property other than 
certificated securities), subsection (d) gives pri- 
ority to any buyer who gives value without 
knowledge, and before perfection, of the secu- 
rity interest. A licensee of a general intangible 
takes free of an unperfected security interest in 
the general intangible under the same circum- 
stances. Note that a licensee of a general intan- 
gible in ordinary course of business takes rights 
under a nonexclusive license free of security 
interests created by the licensor, even if per- 
fected. See section 9-321 [§ 47-9-321]. 

Unless section 9-109 [§ 47-9-109] excludes 
the transaction from this article, a buyer of 
accounts, chattel paper, payment intangibles, 
or promissory notes is a “secured party” (de- 
fined in section 9-102 [§ 47-9-102]), and sub- 
sections (b) and (d) do not determine priority of 
the security interest created by the sale. 
Rather, the priority rules generally applicable 
to competing security interests apply. See sec- 
tion 9-322 [§ 47-9-322]. 

7. Agricultural Liens. Subsections (a), (b), 
and (c) subordinate unperfected agricultural 
liens in the same manner in which they subor- 
dinate unperfected security interests. 

8. Purchase-Money Security Interests. Sub- 
section (e) derives from former section 9-301(2). 
It provides that, if a purchase-money security 
interest is perfected by filing no later than 20 
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days after the debtor receives delivery of the 
collateral, the security interest takes priority 
over the rights of buyers, lessees, or lien credi- 
tors which arise between the time the security 
interest attaches and the time of filing. Subsec- 
tion (e) differs from former section 9-301(2) in 
two significant respects. First, subsection (e) 
protects a purchase-money security interest 
against all buyers and lessees, not just against 
transferees in bulk. Second, subsection (e) con- 
ditions this protection on filing within 20, as 
opposed to ten, days after delivery. 
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Section 9-311(b) [§ 47-9-311(b)] provides that 
compliance with the perfection requirements of 
a statute or treaty described in section 9-311(a) 
[§ 47-9-311(a)] “is equivalent to the filing of a 
financing statement.” It follows that a person 
who perfects a security interest in goods cov- 
ered by a certificate of title by complying with 
the perfection requirements of an applicable 
certificate-of-title statute “files a financing 
statement” within the meaning of subsection 


(e). 


47-9-318. No interest retained in right to payment that is sold — 
Rights and title of seller of account or chattel paper with 
respect to creditors and purchasers. 


(a) Seller retains no interest. A debtor that has sold an account, chattel 
paper, payment intangible, or promissory note does not retain a legal or 
equitable interest in the collateral sold. 

(b) Deemed rights of debtor if buyer’s security interest unperfected. 
For purposes of determining the rights of creditors of, and purchasers for value 
of an account or chattel paper from, a debtor that has sold an account or chattel 
paper, while the buyer’s security interest is unperfected, the debtor is deemed 
to have rights and title to the account or chattel paper identical to those the 


debtor sold. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 3, §§ 47-9-301 — 47-9-318 (Acts 
1963, ch. 81, § 1 (9-301 — 9-318); 1965, ch. 86, 
§ 1; 1967, ch. 318, § 1; 1978, ch. 773, §§ 1, 2; 
1979, ch. 283, §§ 1, 2; 1983, ch. 114, §§ 1, 3[2]; 


1985, ch. 404, §§ 13-22; 1986, ch. 737, §§ 48- 
52; 1987, ch. 102, § 1; 1997, ch. 79, §§ 7-14; 
1998, ch. 675, §§ 10-12) was repealed and re- 
placed in the revision of chapter 9 of the Uni- 
form Commercial Code by Acts 2000, ch. 846, 
§ 1, effective July 1, 2001. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. Sellers of Accounts, Chattel Paper, Pay- 
ment Intangibles, and Promissory Notes. Sec- 
tion 1-201(b)(35) [§ 47-1-201(b)(35)] defines 
“security interest” to include the interest of a 
buyer of accounts, chattel paper, payment in- 
tangibles, or promissory notes. See also section 
9-109(a) [§ 47-9-109(a)] and comment 5. Sub- 
section (a) makes explicit what was implicit, 
but perfectly obvious, under former article 9: 
The fact that a sale of an account or chattel 
paper gives rise to a “security interest” does not 
imply that the seller retains an interest in the 
property that has been sold. To the contrary, a 
seller of an account or chattel paper retains no 
interest whatsoever in the property to the ex- 
tent that it has been sold. Subsection (a) also 
applies to sales of payment intangibles and 
promissory notes, transactions that were not 
covered by former article 9. Neither this article 
nor the definition of “security interest” in sec- 


tion 1-201 [§ 47-1-201] provides rules for dis- 
tinguishing sales transactions from those that 
create a security interest securing an 
obligation. 

3. Buyers of Accounts and Chattel Paper. 
Another aspect of sales of accounts and chattel 
paper also was implicit, and equally obvious, 
under former article 9: If the buyer’s security 
interest is unperfected, then for purposes of 
determining the rights of certain third parties, 
the seller (debtor) is deemed to have all rights 
and title that the seller sold. The seller is 
deemed to have these rights even though, as 
between the parties, it has sold all its rights to 
the buyer. Subsection (b) makes this explicit. As 
a consequence of subsection (b), if the buyer’s 
security interest is unperfected, the seller can 
transfer, and the creditors of the seller can 
reach, the account or chattel paper as if it had 
not been sold. 

Example: Debtor sells accounts or chattel 
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paper to Buyer-1 and retains no interest in 
them. Buyer-1 does not file a financing state- 
ment. Debtor then sells the same receivables to 
Buyer-2. Buyer-2 files a proper financing state- 
ment. Having sold the receivables to Buyer-1, 
Debtor would not have any rights in the collat- 
eral so as to permit Buyer-2’s security (owner- 
ship) interest to attach. Nevertheless, under 
this section, for purposes of determining the 
rights of purchasers for value from Debtor, 
Debtor is deemed to have the rights that Debtor 
sold. Accordingly, Buyer-2’s security interest 
attaches, is perfected by the filing, and, under 
section 9-322 [§ 47-9-322], is senior to Buyer- 
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1’s interest. 

4. Effect of Perfection. If the security inter- 
est of a buyer of accounts or chattel paper is 
perfected the usual result would take effect: 
Transferees from and creditors of the seller 
could not acquire an interest in the sold ac- 
counts or chattel paper. The same result would 
occur if payment intangibles or promissory 
notes were sold, inasmuch as the buyer’s secu- 
rity interest is automatically perfected under 
section 9-309 [§ 47-9-309]. 


47-9-319. Rights and title of consignee with respect to creditors and 
purchasers. 


(a) Consignee has consignor’s rights. Except as otherwise provided in 
subsection (b), for purposes of determining the rights of creditors of, and 
purchasers for value of goods from, a consignee, while the goods are in the 
possession of the consignee, the consignee is deemed to have rights and title to 
the goods identical to those the consignor had or had power to transfer. 

(b) Applicability of other law. For purposes of determining the rights of 
a creditor of a consignee, law other than this chapter determines the rights and 
title of a consignee while goods are in the consignee’s possession if, under this 
part, a perfected security interest held by the consignor would have priority 


over the rights of the creditor. 


History. 
Acts 2000, ch. 846, § 1. 


Cited: 
In re Music City RV, LLC, 304 S.W.3d 806, 
2010 Tenn. LEXIS 86 (Tenn. Feb. 12, 2010). 


NOTES TO DECISIONS 


1. Bankruptcy of Consignee. 

In an adversary proceeding in which a Chap- 
ter 7 trustee sought the avoidance and recovery 
of transfers of nine items of jewelry by the 
debtor to a jeweler as preferential or fraudulent 
transfers and the debtor moved for summary 
judgment, arguing that the debtor had no in- 
terest in the items transferred, because the 
jeweler acknowledged that two of the items of 
jewelry were delivered to the debtor for sale 


and because of the conflicting evidence regard- 
ing whether the remaining seven items were 
delivered to the debtor for the purpose of sale, 
there were genuine issues of fact precluding 
summary judgment on the ground that the 
jeweler’s transactions with the debtor consti- 
tuted consignments. Jahn v. Carley Jewels, 
LLC (In re Wfg, LLC), — B.R. —, 2010 Bankr. 
LEXIS 3900 (Bankr. E.D. Tenn. Nov. 2, 2010). 


COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. Consignments. This section takes an ap- 
proach to consignments similar to that taken 
by section 9-318 [§ 47-9-318] with respect to 
buyers of accounts and chattel paper. Revised 
section 1-201(b)(35) [§ 47-1-201(b)(35)] defines 
“security interest” to include the interest of a 
consignor of goods under many true consign- 


ments. Section 9-319(a) [§ 47-9-319(a)] pro- 
vides that, for purposes of determining the 
rights of certain third parties, the consignee is 
deemed to acquire all rights and title that the 
consignor had, if the consignor’s security inter- 
est is unperfected. The consignee acquires 
these rights even though, as between the par- 
ties, it purchases a limited interest in the goods 
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(as would be the case in a true consignment, 
under which the consignee acquires only the 
interest of a bailee). As a consequence of this 
section, creditors of the consignee can acquire 
judicial liens and security interests in the 
goods. 

Insofar as creditors of the consignee are con- 
cerned, this article to a considerable extent 
reformulates the former law, which appeared in 
former sections 2-326 and 9-114, without 
changing the results. However, neither article 2 
nor former article 9 specifically addresses the 
rights of nonordinary course buyers from the 
consignee. Former section 9-114 contained pri- 
ority rules applicable to security interests in 
consigned goods. Under this article, the priority 
rules for purchase-money security interests in 
inventory apply to consignments. See section 
9-103(d) [§ 47-9-103(d)]. Accordingly, a special 
section containing priority rules for consign- 
ments no longer is needed. Section 9-317 [§ 47- 
9-317] determines whether the rights of a judi- 
cial lien creditor are senior to the interest of the 
consignor, sections 9-322 and 9-324 [§§ 47-9- 
322 and 47-9-324] govern competing security 
interests in consigned goods, and sections 
9-315, 9-317, and 9-320 [§§ 47-9-315, 47-9-317, 
and 47-9-320] determine whether a buyer takes 
free of the consignor’s interest. 

The following example explains the operation 
of this section: 

Example 1: SP-1 delivers goods to Debtor in a 
transaction constituting a “consignment” as de- 
fined in section 9-102 [§ 47-9-102]. SP-1 does 
not file a financing statement. Debtor then 
grants a security interest in the goods to SP-2. 
SP-2 files a proper financing statement. Assum- 
ing Debtor is a mere bailee, as in a “true” 
consignment, Debtor would not have any rights 
in the collateral (beyond those of a bailee) so as 
to permit SP-2’s security interest to attach to 
any greater rights. Nevertheless, under this 
section, for purposes of determining the rights 
of Debtor’s creditors, Debtor is deemed to ac- 
quire SP-1’s rights. Accordingly, SP-2’s security 


47-9-320. Buyer of goods. 
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interest attaches, is perfected by the filing, and, 
under section 9-322 [§ 47-9-322], is senior to 
SP-1’s interest. 

3. Effect of Perfection. “Subsection (b) con- 
tains a special rule with respect to consign- 
ments that are perfected. If application of this 
article would result in the consignor having 
priority over a competing creditor, then other 
law determines the rights and title of the 
consignee. 

Example 2: SP-1 delivers goods to Debtor in a 
transaction constituting a “consignment” as de- 
fined in section 9-102 [§ 47-9-102]. SP-1 files a 
proper financing statement. Debtor then grants 
a security interest in the goods to SP-2. Under 
section 9-322 [§ 47-9-322], SP-1’s security in- 
terest is senior to SP-2’s. Subsection (b) indi- 
cates that, for purposes of determining SP-2’s 
rights, other law determines the rights and 
title of the consignee. If, for example, a con- 
signee obtains only the special property of a 
bailee, then SP-2’s security interest would at- 
tach only to that special property. 

Example 3: SP-1 obtains a security interest 
in all Debtor’s existing and after-acquired in- 
ventory. SP-1 perfects its security interest with 
a proper filing. Then SP-2 delivers goods to 
Debtor in a transaction constituting a “consign- 
ment” as defined in section 9-102 [§ 47-9-102]. 
SP-2 files a proper financing statement but 
does not send notification to SP-1 under section 
9-324(b) [§ 47-9-324(b)]. Accordingly, SP-2’s se- 
curity interest is junior to SP-1’s under section 
9-322(a)  [§ 47-9-322(a)]. Under _ section 
9-319(a) [§ 47-9-319(a)], Debtor is deemed to 
have the consignor’s rights and title, so that 
SP-1’s security interest attaches to SP-2’s own- 
ership interest in the goods. Thereafter, Debtor 
grants a security interest in the goods to SP-3, 
and SP-3 perfects by filing. Because SP-2’s 
perfected security interest is senior to SP-3’s 
under section 9-322(a) [§ 47-9-322(a)], section 
9-319(b) [§ 47-9-319(b)] applies: Other law de- 
termines Debtor’s rights and title to the goods 
insofar as SP-3 is concerned, and SP-3’s secu- 
rity interest attaches to those rights. 


(a) Buyer in ordinary course of business. Except as otherwise provided 
in subsection (e), a buyer in ordinary course of business, other than a person 
buying farm products from a person engaged in farming operations, takes free 
of a security interest created by the buyer’s seller, even if the security interest 
is perfected and the buyer knows of its existence. A buyer in ordinary course of 
business buying farm products from a person engaged in farming operations 
would take free of a security interest created by the buyer’s seller as provided 
in Section 1324 of the federal Food Security Act of 1985, 7 U.S.C. § 1631. 

(b) Buyer of consumer goods. Except as otherwise provided in subsection 
(e), a buyer of goods from a person who used or bought the goods for use 
primarily for personal, family, or household purposes takes free of a security 
interest, even if perfected, if the buyer buys: 
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(1) without knowledge of the security interest; 


(2) for value; 


(3) primarily for the buyer’s personal, family, or household purposes; and 
(4) before the filing of a financing statement covering the goods. 

(c) Effectiveness of filing for subsection (b). To the extent that it affects 
the priority of a security interest over a buyer of goods under subsection (b), the 
period of effectiveness of a filing made in the jurisdiction in which the seller is 
located is governed by § 47-9-316(a) and (b). 

(d) Buyer in ordinary course of business at wellhead or minehead. A 
buyer in ordinary course of business buying oil, gas, or other minerals at the 
wellhead or minehead or after extraction takes free of an interest arising out 


of an encumbrance. 


(e) Possessory security interest not affected. Subsections (a) and (b) do 
not affect a security interest in goods in the possession of the secured party 


under § 47-9-313. 


History. 
Acts 2000, ch. 846, § 1. 


Cross-References. 
Transition provisions, title 47, ch. 9, part 7. 


Section to Section References. 
This section is referred to in §§ 47-7-209, 
47-7-503, 47-9-317, 47-9-343. 


Prior Tennessee Law: 
§§ 47-1010, 47-1101 — 47-1104, 64-911, 64- 
1804. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Commercial Law, § 103. 


Law Reviews. 

Revised UCC Article 9: An Overview and 
Comparison to Tennessee Law, 50 Tenn. L. Rev. 
271 (1983). 

1996 Real Estate Legislation: What You 
Don’t Know Can Hurt You (William R. Bruce), 
32 No. 6 Tenn. B.J. 12 (1996). 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Construction with Other Statutes. 

. Federal Recordation Statute. 
Unauthorized Disposition of Collateral. 
Lease Interest. 

Consignee. 

. Effect of Mortgagor Having Power to Sell. 


. Construction with Other Statutes. 
Whatever understandings or agreements car 
dealers had as to when title to “entrusted” cars 
passed to debtor, failure to have written agree- 
ments deprived them of security interests un- 
der article 9 of the U.C.C., thereby making 
§ 47-2-403 control to exclusion of this section; 
and under § 47-2-403, debtor had ability to 
transfer all of dealers’ rights in cars to buyers 
in ordinary course of business. In re Tom Woods 
Used Cars, Inc., 21 B.R. 560, 1982 Bankr. 
LEXIS 3811 (Bankr. E.D. Tenn. 1982). 

Section 47-2-403(2) is not limited by this 
section. In re Woods, 25 B.R. 924, 1982 Bankr. 
LEXIS 5219 (Bankr. E.D. Tenn. 1982). 


2. Federal Recordation Statute. 
Federal statute providing for the recordation 


of aircraft ownership did not preempt and re- 
move airplanes from the provisions of the Uni- 
form Commercial Code favoring purchasers in 
the ordinary course of business over the holder 
of a mortgage on inventory. Bank of Henderson- 
ville v. Red Baron Flying Club, Inc., 571 S.W.2d 
152, 1977 Tenn. App. LEXIS 333 (Tenn. Ct. 
App. 1977), cert. denied, 439 U.S. 1089, 99 S. 
Ct. 872, 59 L. Ed. 2d 56, 1979 U.S. LEXIS 433 
(1979). 


3. Unauthorized Disposition of Collateral. 

If the debtor’s disposition of the collateral is 
unauthorized, the security interest continues 
in that collateral as well as in its proceeds, and 
a security interest that does continue will be 
valid against a third party unless he can show 
his priority under this section or § 47-9-301. 
Mammoth Cave Production Credit Asso. v. Old- 
ham, 569 S.W.2d 833, 1977 Tenn. App. LEXIS 
331 (Tenn. Ct. App. 1977). 


4. Lease Interest. 

This section permits a buyer to take free of a 
lease interest created by his seller. In re Mor- 
ristown Lincoln-Mercury, Inc., 25 B.R. 377, 
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1982 Bankr. LEXIS 2893 (Bankr. E.D. Tenn. 
1982). 


5. Consignee. 

Failure of an attorney to file a financing 
statement for consignor did not cause the con- 
signor’s damages because, even if the filing was 
made, the consignee did not have a cause of 
action against third parties who bought con- 
signed items from the consignee in the ordinary 
course of business. Fournier v. Tichenor, 944 
S.W.2d 398, 1996 Tenn. App. LEXIS 764 (Tenn. 
Ct. App. 1996). 


6. Effect of Mortgagor Having Power to 
Sell. 

A mortgagee who has left property in the 
mortgagor’s hands cannot follow it into the 
hands of innocent vendees. Hurt v. Reeves, 6 
Tenn. 49, 6 Tenn. 50, 1818 Tenn. LEXIS 21 
(1818). 

If a mortgagee give to the mortgagor, in 
possession of the personal property mortgaged, 
a special and limited parol authority to sell the 
property for a particular sum, provided he 
would pay over the money on the debt secured 
by the mortgage, a purchaser from the mort- 
gagor would not acquire a good title as against 
the mortgagee, unless the authority had been 


Collateral References. 
Who is “person in business of selling goods of 
that kind” within provision of U.C.C. § 1- 
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pursued in paying over the money. But if the 
authority by parol from the mortgagee to the 
mortgagor to sell is general, and the payment 
over of the fund to be raised is not made a 
condition, but left to the honesty of the mort- 
gagor, the property being in his possession, the 
title of the purchaser from the mortgagor would 
be good against the mortgagee. W. Hoskins & 
Co. v. Carroll, 15 Tenn. 505, 1835 Tenn. LEXIS 
37 (1835). 

A wholesale firm sold a retail stock of drugs 
and fixtures to a purchaser partly for cash and 
partly on time, reserving the title until the 
price was fully paid, but with the power in the 
vendee to resell and control the proceeds, and 
without any understanding as to whether the 
vendee should sell at wholesale or at retail, 
although the parties may have contemplated 
that the goods would be retailed; the vendee 
proceeded to dispose of the drugs by retail, 
adding to his stock from time to time, until only 
a small remnant of the original purchase re- 
mained, he sold this remnant, together with the 
fixtures and new stock, to a bona fide pur- 
chaser. Held, that the latter acquired a good 
title as against the original vendor. J. B. Wilder 
& Co. v. Wilson, 84 Tenn. 548, 1886 Tenn. 
LEXIS 143 (1886). 


201(9) defining buyer in ordinary course of 
business for purposes of UCC § 9-307(1). 73 
A.L.R.3d 338. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-307. 

2. Scope of This Section. This section states 
when buyers of goods take free of a security 
interest even though perfected. Of course, a 
buyer who takes free of a perfected security 
interest takes free of an unperfected one. Sec- 
tion 9-317 [§ 47-9-317] should be consulted to 
determine what purchasers, in addition to the 
buyers covered in this section, take free of an 
unperfected security interest. Article 2 states 
general rules on purchase of goods from a seller 
with defective or voidable title (section 2-403 
[§ 47-2-403]). 

3. Buyers in Ordinary Course. Subsection (a) 
derives from former section 9-307(1). The defi- 
nition of “buyer in ordinary course of business” 
in section 1-201 [§ 47-1-201] restricts its appli- 
cation to buyers “from a person, other than a 
pawnbroker, in the business of selling goods of 
that kind.” Thus subsection (a) applies primar- 
ily to inventory collateral. The subsection fur- 
ther excludes from its operation buyers of “farm 
products” (defined in section 9-102 [§ 47-9- 
102]) from a person engaged in farming opera- 
tions. The buyer in ordinary course of business 
is defined as one who buys goods “in good faith, 


without knowledge that the sale violates the 
rights of another person and in the ordinary 
course.” Subsection (a) provides that such a 
buyer takes free of a security interest, even 
though perfected, and even though the buyer 
knows the security interest exists. Reading the 
definition together with the rule of law results 
in the buyer’s taking free if the buyer merely 
knows that a security interest covers the goods 
but taking subject if the buyer knows, in addi- 
tion, that the sale violates a term in an agree- 
ment with the secured party. 

As did former section 9-307(1), subsection (a) 
applies only to security interests created by the 
seller of the goods to the buyer in ordinary 
course. However, under certain circumstances 
a buyer in ordinary course who buys goods that 
were encumbered with a security interest cre- 
ated by a person other than the seller may take 
free of the security interest, as Example 2 
explains. See also comment 6, below. 

Example 1: Manufacturer, who is in the busi- 
ness of manufacturing appliances, owns manu- 
facturing equipment subject to a perfected se- 
curity interest in favor of Lender. Manufacturer 
sells the equipment to Dealer, who is in the 
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business of buying and selling used equipment. 
Buyer buys the equipment from Dealer. Even if 
Buyer qualifies as a buyer in the ordinary 
course of business, Buyer does not take free of 
Lender’s security interest under subsection (a), 
because Dealer did not create the security in- 
terest; Manufacturer did. 

Example 2: Manufacturer, who is in the busi- 
ness of manufacturing appliances, owns manu- 
facturing equipment subject to a perfected se- 
curity interest in favor of Lender. Manufacturer 
sells the equipment to Dealer, who is in the 
business of buying and selling used equipment. 
Lender learns of the sale but does nothing to 
assert its security interest. Buyer buys the 
equipment from Dealer. Inasmuch as Lender’s 
acquiescence constitutes an “entrusting” of the 
goods to Dealer within the meaning of section 
2-403(3) [§ 47-2-403(3)] Buyer takes free of 
Lender’s security interest under section 
2-403(2) [§ 47-2-403(2)] if Buyer qualifies as a 
buyer in ordinary course of business. 

4. Buyers of Farm Products. This section 
does not enable a buyer of farm products to take 
free of a security interest created by the seller, 
even if the buyer is a buyer in ordinary course 
of business. However, a buyer of farm products 
may take free of a security interest under 
section 1324 of the Food Security Act of 1985, 7 
U.S.C. section 1631. 

5. Buyers of Consumer Goods. Subsection 
(b), which derives from former section 9-307(2), 
deals with buyers of collateral that the debtor- 
seller holds as “consumer goods” (defined in 
section 9-102 [§ 47-9-102]). Under section 
9-309(1) [§ 47-9-309(1)], a purchase-money in- 
terest in consumer goods, except goods that are 
subject to a statute or treaty described in sec- 
tion 9-311(a) [§ 47-9-311(a)] (such as automo- 
biles that are subject to a certificate-of-title 
statute), is perfected automatically upon at- 
tachment. There is no need to file to perfect. 
Under subsection (b) a buyer of consumer goods 
takes free of a security interest, even though 
perfected, if the buyer buys (1) without knowl- 
edge of the security interest, (2) for value, (3) 
primarily for the buyer’s own personal, family, 
or household purposes, and (4) before a financ- 
ing statement is filed. 

As to purchase money-security interests 
which are perfected without filing under sec- 
tion 9-309(1) [§ 47-9-309(1)]: A secured party 
may file a financing statement, although filing 
is not required for perfection. If the secured 
party does file, all buyers take subject to the 
security interest. If the secured party does not 
file, a buyer who meets the qualifications stated 
in the preceding paragraph takes free of the 
security interest. 

As to security interests for which a perfection 
step is required: This category includes all 
non-purchase-money security interests, and all 
security interests, whether or not purchase- 
money, in goods subject to a statute or treaty 
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described in section 9-311(a) [§ 47-9-311(a)], 
such as automobiles covered by a certificate-of- 
title statute. As long as the required perfection 
step has not been taken and the security inter- 
est remains unperfected, not only the buyers 
described in subsection (b) but also the pur- 
chasers described in section 9-317 [§ 47-9-317] 
will take free of the security interest. After a 
financing statement has been filed or the per- 
fection requirements of the applicable certifi- 
cate-of-title statute have been complied with 
(compliance is the equivalent of filing a financ- 
ing statement; see section 9-311(b) [§ 47-9- 
311(b)]), all subsequent buyers, under the rule 
of subsection (b), are subject to the security 
interest. 

The rights of a buyer under subsection (b) 
turn on whether a financing statement has 
been filed against consumer goods. Occasion- 
ally, a debtor changes his or her location after a 
filing is made. Subsection (c), which derives 
from former section 9-103(1)(d)(Gii), deals with 
the continued effectiveness of the filing under 
those circumstances. It adopts the rules of 
section 9-316(a) and (b) [§ 47-9-316(a) and (b)]. 
These rules are explained in the comments to 
that section. 

6. Authorized Dispositions. The limitations 
that subsections (a) and (b) impose on the 
persons who may take free of a security interest 
apply of course only to unauthorized sales by 
the debtor. If the secured party authorized the 
sale in an express agreement or otherwise, the 
buyer takes free under section 9-315(a)(1) 
[§ 47-9-315(a)(1)] without regard to the limita- 
tions of this section. (That section also states 
the right of a secured party to the proceeds of a 
sale, authorized or unauthorized.) Moreover, 
the buyer also takes free if the secured party 
waived or otherwise is precluded from assert- 
ing its security interest against the buyer. See 
section 1-103 [§ 47-1-103]. 

7. Oil, Gas, and Other Minerals. Under sub- 
section (d), a buyer in ordinary course of busi- 
ness of minerals at the wellhead or minehead 
or after extraction takes free of a security 
interest created by the seller. Specifically, it 
provides that qualified buyers take free not 
only of article 9 security interests but also of 
interests “arising out of an encumbrance.” As 
defined in section 9-102 [§ 47-9-102], the term 
“encumbrance” means “a right, other than an 
ownership interest, in real property.” Thus, to 
the extent that a mortgage encumbers minerals 
not only before but also after extraction, sub- 
section (d) enables a buyer in ordinary course of 
the minerals to take free of the mortgage. This 
subsection does not, however, enable these buy- 
ers to take free of interests arising out of 
ownership interests in the real property. This 
issue is significant only in a minority of states. 
Several of them have adopted special statutes 
and nonuniform amendments to article 9 to 
provide special protections to mineral owners, 
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whose interests often are highly fractionalized 
in the case of oil and gas. See Terry I. Cross, Oil 
and Gas Product Liens — Statutory Security 
Interests for Producers and Royalty Owners 
Under the Statutes of Kansas, New Mexico, 
Oklahoma, Texas and Wyoming, 50 Consumer 
Fin. L. Q. Rep. 418 (1996). Inasmuch as a 
complete resolution of the issue would require 
the addition of complex provisions to this ar- 
ticle, and there are good reasons to believe that 
a uniform solution would not be feasible, this 
article leaves its resolution to other legislation. 

8. Possessory Security Interests. Subsection 
(e) is new. It rejects the holding of Tanbro 
Fabrics Corp. v. Deering Milliken, Inc., 350 
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N.E.2d 590 (N.Y. 1976) and, together with sec- 
tion 9-317(b) [§ 47-9-317(b)], prevents a buyer 
of goods collateral from taking free of a security 
interest if the collateral isin the possession of 
the secured party. “The secured party” referred 
in subsection (e) is the holder of the security 
interest referred to in subsection (a) or (b). 
Section 9-313 [§ 47-9-313] determines whether 
a secured party is in possession for purposes of 
this section. Under some circumstances, section 
9-313 [§ 47-9-313] provides that a secured 
party is in possession of collateral even if the 
collateral is in the physical possession of a third 
party. 


47-9-321. Licensee of general intangible and lessee of goods in ordi- 
nary course of business. 


(a) “Licensee in ordinary course of business.” In this section, “licensee 
in ordinary course of business” means a person that becomes a licensee of a 
general intangible in good faith, without knowledge that the license violates 
the rights of another person in the general intangible, and in the ordinary 
course from a person in the business of licensing general intangibles of that 
kind. A person becomes a licensee in the ordinary course if the license to the 
person comports with the usual or customary practices in the kind of business 
in which the licensor is engaged or with the licensor’s own usual or customary 
practices. 

(b) Rights of licensee in ordinary course of business. A licensee in 
ordinary course of business takes its rights under a nonexclusive license free 
of a security interest in the general intangible created by the licensor, even if 
the security interest is perfected and the licensee knows of its existence. 

(c) Rights of lessee in ordinary course of business. A lessee in ordinary 
course of business takes its leasehold interest free of a security interest in the 
goods created by the lessor, even if the security interest is perfected and the 


lessee knows of its existence. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-2A-307, 
47-7-209, 47-7-503, 47-9-317. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Derived from sections 2A- 
103(1)(0) and 2A-307(3). 

2. Licensee in Ordinary Course. Like the 
analogous rules in section 9-320(a) [§ 47-9- 
320(a)] with respect to buyers in ordinary 
course and subsection (c) with respect to lessees 
in ordinary course, the new rule in subsection 
(b) reflects the expectations of the parties and 
the marketplace: A licensee under a nonexclu- 
sive license takes subject to a security interest 
unless the secured party authorizes the license 


free of the security interest or other, controlling 


law such as that of this section (protecting 
ordinary-course licensees) dictates a contrary 
result. See sections 9-201 and 9-315 [§§ 47-9- 
201 and 47-9-315]. The definition of “licensee in 
ordinary course of business” in subsection (a) is 
modeled upon that of “buyer in ordinary course 
of business.” 

3. Lessee in Ordinary Course. Subsection (c) 
contains the rule formerly found in section 
2A-307(3) [§ 47-2A-307(3)]. The rule works in 
the same way as that of section 9-320(a) [§ 47- 
9-320(a)]. 
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47-9-322. Priorities among conflicting security interests in and agri- 
cultural liens on same collateral. 


(a) General priority rules. Except as otherwise provided in this section, 
priority among conflicting security interests and agricultural liens in the same 
collateral is determined according to the following rules: 

(1) Conflicting perfected security interests and agricultural liens rank 
according to priority in time of filing or perfection. Priority dates from the 
earlier of the time a filing covering the collateral is first made or the security 
interest or agricultural lien is first perfected, if there is no period thereafter 
when there is neither filing nor perfection. 

(2) A perfected security interest or agricultural lien has priority over a 
conflicting unperfected security interest or agricultural lien. 

(3) The first security interest or agricultural lien to attach or become 
effective has priority if conflicting security interests and agricultural liens 
are unperfected. 

(b) Time of perfection: proceeds and supporting obligations. For the 
purposes of subdivision (a)(1): 

(1) the time of filing or perfection as to a security interest in collateral is 
also the time of filing or perfection as to a security interest in proceeds; and 

(2) the time of filing or perfection as to a security interest in collateral 
supported by a supporting obligation is also the time of filing or perfection as 
to a security interest in the supporting obligation. 

(c) Special priority rules: proceeds and supporting obligations. Ex- 
cept as otherwise provided in subsection (f), a security interest in collateral 
which qualifies for priority over a conflicting security interest under § 47-9- 
327, § 47-9-328, § 47-9-329, § 47-9-330, or § 47-9-331 also has priority over a 
conflicting security interest in: 

(1) any supporting obligation for the collateral; and 

(2) proceeds of the collateral if: 

(A) the security interest in proceeds is perfected; 

(B) the proceeds are cash proceeds or of the same type as the collateral; 
and 

(C) in the case of proceeds that are proceeds of proceeds, all intervening 
proceeds are cash proceeds, proceeds of the same type as the collateral, or 
an account relating to the collateral. 

(d) First-to-file priority rule for certain collateral. Subject to subsec- 
tion (e) and except as otherwise provided in subsection (f), if a security interest 
in chattel paper, deposit accounts, negotiable documents, instruments, invest- 
ment property, or letter-of-credit rights is perfected by a method other than 
filing, conflicting perfected security interests in proceeds of the collateral rank 
according to priority in time of filing. 

(e) Applicability of subsection (d). Subsection (d) applies only if the 
proceeds of the collateral are not cash proceeds, chattel paper, negotiable 
documents, instruments, investment property, or letter-of-credit rights. 

(f) Limitations on subsections (a)-(e). Subsections (a)-(e) are subject to: 

(1) subsection (g) and the other provisions of this part; 

(2) Section 47-4-210 with respect to a security interest of a collecting 
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bank; 
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(3) Section 47-5-118 with respect to a security interest of an issuer or 


nominated person; and 


+ 


(4) Section 47-9-110 with respect to a security interest arising under 


chapter 2 or 2A of this title. 


(g) Priority under agricultural lien statute. A perfected agricultural 
lien on collateral has priority over a conflicting security interest in or 
agricultural lien on the same collateral if the statute creating the agricultural 


lien so provides. 


History. 
Acts 2000, ch. 846, § 1. 


Cross-References. 
Agricultural production input security inter- 
ests, title 43, ch. 31. 


Transition provisions, title 47, ch. 9, part 6. ~ 


Section to Section References. 

This section is referred to in §§ 43-31-105, 
47-9-109, 47-9-317, 47-9-323, 47-9-324, 47-9- 
325, 47-9-328, 47-9-330, 47-9-709. 


Prior Tennessee Law: 
§§ 64-904, 64-905, 64-1221, 64-1804. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 464. 


Tennessee Jurisprudence, 1 Tenn. Juris., Ag- 
riculture, § 4; 6 Tenn. Juris., Commercial Law, 
§§ 98, 103. 


Law Reviews. 

Priorities in Accounts: The Crazy Quilt of 
Current Law and a Proposal for Reform (Dan T. 
Coenen), 45 Vand. L. Rev. 1061 (1992). 

The Purchase Money Security Interest in 
Inventory: If It Does Not Float, It Must Be 
Dead!, (D. Benjamin Beard), 57 Tenn. L. Rev. 
437 (1990). 

The New Article 9: Its Impact on Tennessee 
Law (Part I), 66 Tenn. L. Rev. 125 (1999). 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Priority of Liens. 

. Future Advance Clause. 
After-Acquired Property. 

. Conditional Sales Contract. 

. Landlord’s Lien for Rent. 

. Effect of Notice and Registration. 


pr OOhWNe 


. Priority of Liens. 

Where there was no showing that a holder of 
a perfected security interest in furniture deliv- 
ered or entrusted such furniture to a bailor 
with authority to store the furniture in a ware- 
house, or that the holder acquiesced in procure- 
ment of title to the furniture by the bailor, the 
holder’s security interest took priority over a 
warehouseman’s lien for storage. K Furniture 
Co. v. Sanders Transfer & Storage Co., 532 
S.W.2d 910, 1975 Tenn. LEXIS 615 (Tenn. 
1975). 

Creditor who perfected security interest in 
vehicle by possession of the collateral, under 
Oklahoma law, did not take priority over credi- 
tor who subsequently perfected security inter- 
est in same vehicle by notation on certificate of 
title. In re Crosby, 23 B.R. 514, 1982 U.S. Dist. 
LEXIS 14723 (E.D. Tenn. 1982), aff'd without 


opinion, 714 F.2d 139, 1983 U.S. App. LEXIS 
12800 (6th Cir. 1983), affd without opinion, 
Transport Acceptance Corp. v. Interstate Con- 
tract Carriers Corp., 714 F.2d 142 (6th Cir. 
Tenn. 1983). 

Since the adoption of Article 9, a creditor who 
takes a security interest in crops should be able 
to determine and control the priority of the 
security interest against other contractual liens 
and against judgment liens by checking the 
U.C.C. filings and by filing a financing state- 
ment. The creditor should not have to check the 
real estate records. In re Hill, 83 B.R. 522, 1988 
Bankr. LEXIS 269 (Bankr. E.D. Tenn. 1988), 
superseded by statute as stated in, Wilhite 
Pure Oil Truck Stop, Inc. v. McCutchen, 115 
B.R. 126, 1990 Bankr. LEXIS 1216 (Bankr. 
W.D. Tenn. 1990). 


2. Future Advance Clause. 

Where the lender’s security agreement con- 
tains a future advance clause, the lender’s 
priority as to all future advances will date back 
to the time the original security agreement was 
filed. Commerce Union Bank v. Possum Holler, 
Inc., 620 S.W.2d 487, 1981 Tenn. LEXIS 476 
(Tenn. 1981). 

Where at the time the state’s lien for unpaid 
taxes was filed under former § 67-1808 (re- 


155 


pealed) a lender had an existing security agree- 
ment with the taxpayer which contained a 
future advance clause, lender’s priority as to 
any future advance made under the agreement 
but after the filing of the state’s tax lien were 
dated back to the date of the original security 
agreement under § 47-9-204 and subdivision 
(5) of this section and thus had priority over the 
state’s tax lien. Commerce Union Bank v. Pos- 
sum Holler, Inc., 620 S.W.2d 487, 1981 Tenn. 
LEXIS 476 (Tenn. 1981). 


3. After-Acquired Property. 

In all cases where a financing statement was 
filed and the lender had an after-acquired prop- 
erty clause in the financing statement, a pur- 
chase money security interest would not always 
be retained in whatever the borrower pur- 
chases. A security interest would be, but the 
type would depend upon the circumstances. 
Where the funds were delivered by the lender 
for the specific purpose of purchasing specific 
equipment that was specifically covered by the 
prior financing statement of the parties, that 
security interest would be a purchase money 
security interest when the funds were so used. 
John Deere Co. v. Production Credit Asso., 686 
S.W.2d 904, 1984 Tenn. App. LEXIS 3141 
(Tenn. Ct. App. 1984). 


4. Conditional Sales Contract. 

Retention by a vendor of the title to personal 
property to secure the purchase money par- 
takes of the nature of a lien, and when such 
title is retained in a written contract, unregis- 


Collateral References. 

Automobiles: Priorities as between vendor’s 
len and subsequent title or security interest 
obtained in another state to which vehicle has 
been removed. 42 A.L.R.3d 1168. 

Doctrine of marshaling assets where the two 
funds covered by the paramount lien are sub- 
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tered, it is superior to any right acquired by a 
purchaser for value and without notice. Shaw v. 
Webb, 131 Tenn. 173, 174 S.W. 273, 1914 Tenn. 
LEXIS 96, L.R.A. (n.s.) 1915D1141 (1915). 

The title of a vendor retained in a written 
contract although unregistered is in Tennessee 
superior to any right acquired by a purchaser 
for value without notice. Knoxville Outfitting 
Co. v. Knoxville Fireproof Storage Co., 160 
Tenn. 203, 22 S.W.2d 354, 1929 Tenn. LEXIS 92 
(1929). 


5. Landlord’s Lien for Rent. 

The debt for rent is entitled to satisfaction 
out of the crop precedent to all other debts of 
the tenant; and this precedence is preserved by 
bringing suit for the debt, within proper time 
after the rent falls due, and prosecuting it to 
judgment — the lien of which judgment, and 
the execution thereon, takes date from the day 
the rent fell due. Hardeman v. Shumate, 19 
Tenn. 398, 1838 Tenn. LEXIS 68 (1838). 


6. Effect of Notice and Registration. 

A prior mortgagee, who registers his mort- 
gage after a subsequent mortgage is executed, 
but before the latter is registered, will be en- 
titled to priority, though he had notice of the 
subsequent mortgage at the time he had his 
registered. Copeland v. Bennet, 18 Tenn. 355, 
1837 Tenn. LEXIS 34 (1837). 

A mortgage on unplanted crop is valid, as 
against purchasers with notice, though not reg- 
istered. Polk v. Foster, 66 Tenn. 98, 1874 Tenn. 
LEXIS 84 (1874). 


ject respectively to subordinate liens in favor of 
different creditors. 76 A.L.R.3d 326. 

Priorities as between previously perfected 
security interest and repairman’s lien on motor 
vehicle under Uniform Commercial Code. 69 
A.L.R.3d 1162. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-312(5), (6). 

2. Scope of This Section. In a variety of 
situations, two or more people may claim a 
security interest in the same collateral. This 
section states general rules of priority among 
conflicting security interests. As subsection (f) 
provides, the general rules in subsections (a) 
through (e) are subject to the rule in subsection 
(g) governing perfected agricultural liens and to 
the other rules in this part of this article. Rules 
that override this section include those appli- 
cable to purchase-money security interests 
(section 9-324 [§ 47-9-324]) and those qualify- 
ing for special priority in particular types of 
collateral. See, e.g., section 9-327 [§ 47-9-327] 
(deposit accounts); section 9-328 [§ 47-9-328] 


(investment property); section 9-329 [§ 47-9- 
329] (letter-of-credit rights); section 9-330 
[§ 47-9-330] (chattel paper and instruments); 
and section 9-334 [§ 47-9-334] (fixtures). In 
addition, the general rules of sections (a) 
through (e) are subject to priority rules govern- 
ing security interests arising under articles 2, 
2A, 4, and 5. 

3. General Rules. Subsection (a) contains 
three general rules. Subsection (a)(1) governs 
the priority of competing perfected security 
interests. Subsection (a)(2) governs the priority 
of competing security interests if one is per- 
fected and the other is not. Subsection (a)(3) 
governs the priority of competing unperfected 
security interests. The rules may be regarded 
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as adaptations of the idea, deeply rooted at 
common law, of a race of diligence among credi- 
tors. The first two rules are based on prece- 
dence in the time as of which the competing 
secured parties either filed their financing 
statements or obtained perfected security inter- 
ests. Under subsection (a)(1), the first secured 
party who files or perfects has priority. Under 
subsection (a)(2), which is new, a perfected 
security interest has priority over an unper- 
fected one. Under subsection (a)(3), if both 
security interests are unperfected, the first to 
attach has priority. Note that section 9-709(b) 
[§ 47-9-709(b)] may affect the application of 
subsection (a) to a filing that occurred before 
the effective date of this article [July 1, 2001] 
and which would be ineffective to perfect a 
security interest under former article 9 but 
effective under this article. 

4. Competing Perfected Security Interests. 
When there is more than one perfected security 
interest, the security interests rank according 
to priority in time of filing or perfection. “Fil- 
ing,” of course, refers to the filing of an effective 
financing statement. “Perfection” refers to the 
acquisition of a perfected security interest, 1.e., 
one that has attached and as to which any 
required perfection step has been taken. See 
sections 9-308 and 9-309 [§§ 47-9-308 and 
47-9-309]. 

Example 1: On February 1, A files a financing 
statement covering a certain item of Debtor’s 
equipment. On March 1, B files a financing 
statement covering the same equipment. On 
April 1, B makes a loan to Debtor and obtains a 
security interest in the equipment. On May 1,A 
makes a loan to Debtor and obtains a security 
interest in the same collateral. A has priority 
even though B’s loan was made earlier and was 
perfected when made. It makes no difference 
whether A knew of B’s security interest when A 
made its advance. 

The problem stated in Example 1 is peculiar 
to a notice-filing system under which filing may 
occur before the security interest attaches (see 
section 9-502 [§ 47-9-502]). The justification 
for determining priority by order of filing lies in 
the necessity of protecting the filing system — 
that is, of allowing the first secured party who 
has filed to make subsequent advances without 
each time having to check for subsequent fil- 
ings as a condition of protection. Note, however, 
that this first-to-file protection is not absolute. 
For example, section 9-324 [§ 47-9-324] affords 
priority to certain purchase-money security in- 
terests, even if a competing secured party was 
the first to file or perfect. 

Under a notice-filing system, a filed financing 
statement indicates to third parties that a 
person may have a security interest in the 
collateral indicated. With further inquiry, they 
may discover the complete state of affairs. 
When a financing statement that is ineffective 
when filed becomes effective thereafter, the 
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policy underlying the notice-filing system de- 
termines the “time of filing” for purposes of 
subsection (a)(1). For example, the unauthor- 
ized filing of an otherwise sufficient initial 
financing statement becomes authorized, and 
the financing statement becomes effective, 
upon the debtor’s post-filing authorization or 
ratification of the filing. See Section 9-509 
[§ 47-9-509], Comment 3. Because the notice 
value of the financing statement is independent 
of the timing of authorization or ratification, 
the time of the unauthorized filing is the “time 
of filing” for purposes of subsection (a)(1). The 
same policy applies to the other priority rules in 
this part. 

Example 2: A and B make non-purchase- 
money advances secured by the same collateral. 
The collateral is in Debtor’s possession, and 
neither security interest is perfected when the 
second advance is made. Whichever secured 
party first perfects its security interest (by 
taking possession of the collateral or by filing) 
takes priority. It makes no difference whether 
that secured party knows of the other security 
interest at the time it perfects its own. 

The rule of subsection (a)(1), affording prior- 
ity to the first to file or perfect, applies to 
security interests that are perfected by any 
method, including temporarily (section 9-312 
[§ 47-9-312]) or upon attachment (section 
9-309 [§ 47-9-309]), even though there may be 
no notice to creditors or subsequent purchasers 
and notwithstanding any common-law rule to 
the contrary. The form of the claim to priority, 
i.e., filing or perfection, may shift from time to 
time, and the rank will be based on the first 
filing or perfection as long as there is no inter- 
vening period without filing or perfection. See 
section 9-308(c) [§ 47-9-308(c)]. 

Example 3: On October 1, A acquires a tem- 
porarily perfected (20-day) security interest, 
unfiled, in a negotiable document in the debt- 
or’s possession under section 9-312(e) [§ 47-9- 
312(e)]. On October 5, B files and thereby 
perfects a security interest that previously had 
attached to the same document. On October 10, 
A files. A has priority, even after the 20-day 
period expires, regardless of whether A knows 
of B’s security interest when A files. A was the 
first to perfect and maintained continuous per- 
fection or filing since the start of the 20-day 
period. However, the perfection of A’s security 
interest extends only “to the extent it arises for 
new value given.” To the extent A’s security 
interest secures advances made by A beyond 
the 20-day period, its security interest would be 
subordinate to B’s, inasmuch as B was the first 
to file. 

In general, the rule in subsection (a)(1) does 
not distinguish among various advances made 
by a secured party. The priority of every ad- 
vance dates from the earlier of filing or perfec- 
tion. However, in rare instances, the priority of 
an advance dates from the time the advance is 
made. See example 3 and section 9-323 
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[§ 47-9-323]. 

5. Priority in After-Acquired Property. The 
application of the priority rules to after-ac- 
quired property must be considered separately 
for each item of collateral. Priority does not 
depend only on time of perfection but may also 
be based on priority in filing before perfection. 

Example 4: On February 1, A makes ad- 
vances to Debtor under a security agreement 
covering “all Debtor’s machinery, both existing 
and after-acquired.” A promptly files a financ- 
ing statement. On April 1, B takes a security 
interest in all Debtor’s machinery, existing and 
after-acquired, to secure an outstanding loan. 
The following day, B files a financing state- 
ment. On May 1, Debtor acquires a new ma- 
chine. When Debtor acquires rights in the new 
machine, both A and B acquire security inter- 
ests in the machine simultaneously. Both secu- 
rity interests are perfected simultaneously. 
However, A has priority because A filed before 
B. 

When after-acquired collateral is encum- 
bered by more than one security interest, one of 
the security interests often is a purchase- 
money security interest that is entitled to spe- 
cial priority under section 9-324 [§ 47-9-324]. 

6. Priority in Proceeds: General Rule. Sub- 
section (b)(1) follows former section 9-312(6). It 
provides that the baseline rules of subsection 
(a) apply generally to priority conflicts in pro- 
ceeds except where otherwise provided (e.g., as 
in subsections (c) through (e)). Under section 
9-203 [§ 47-9-203], attachment cannot occur 
(and therefore, under section 9-308 [§ 47-9- 
308], perfection cannot occur) as to particular 
collateral until the collateral itself comes into 
existence and the debtor has rights in it. Thus, 
a security interest in proceeds of original col- 
lateral does not attach and is not perfected 
until the proceeds come into existence and the 
debtor acquires rights in them. 

Example 5: On April 1, Debtor authenticates 
a security agreement granting to A a security 
interest in all Debtor’s existing and after-ac- 
quired inventory. The same day, A files a financ- 
ing statement covering inventory. On May 1, 
Debtor authenticates a security agreement 
granting B a security interest in all Debtor’s 
existing and future accounts. On June l, 
Debtor sells inventory to a customer on 30-day 
unsecured credit. When Debtor acquires the 
account, B’s security interest attaches to it and 
is perfected by B’s financing statement. At the 
very same time, A’s security interest attaches 
to the account as proceeds of the inventory and 
is automatically perfected. See section 9-315 
[§ 47-9-315]. Under subsection (b) of this sec- 
tion, for purposes of determining A’s priority in 
the account, the time of filing as to the original 
collateral (April 1, as to inventory) is also the 
time of filing as to proceeds (account). Accord- 
ingly, A’s security interest in the account has 
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priority over B’s. Of course, had B filed its 
financing statement before A filed (e.g., on 
March 1), then B would have priority in the 
accounts. 

Section 9-324 [§ 47-9-324] governs the ex- 
tent to which a special purchase-money priority 
in goods or software carries over into the pro- 
ceeds of the original collateral. 

7. Priority in Proceeds: Special Rules. Sub- 
sections (c), (d), and (e), which are new, provide 
additional priority rules for proceeds of collat- 
eral in situations where the temporal (first-in- 
time) rules of subsection (a)(1) are not appro- 
priate. These new provisions distinguish what 
these comments refer to as “non-filing collat- 
eral” from what they call “filing collateral.” As 
used in these comments, non-filing collateral is 
collateral of a type for which perfection may be 
achieved by a method other than filing (posses- 
sion or control, mainly) and for which secured 
parties who so perfect generally do not expect 
or need to conduct a filing search. More specifi- 
cally, non-filing collateral is chattel paper, de- 
posit accounts, negotiable documents, instru- 
ments, investment property, and _ letter-of- 
credit rights. Other collateral — accounts, 
commercial tort claims, general intangibles, 
goods, nonnegotiable documents, and payment 
intangibles — is filing collateral. 

8. Proceeds of Non-Filing Collateral: Non- 
Temporal Priority. Subsection (c)(2) provides a 
baseline priority rule for proceeds of non-filing 
collateral which applies if the secured party has 
taken the steps required for non-temporal pri- 
ority over a conflicting security interest in non- 
filing collateral (e.g., control, in the case of 
deposit accounts, letter-of-credit rights, and in- 
vestment property). This rule determines pri- 
ority in proceeds of non-filing collateral 
whether or not there exists an actual conflicting 
security interest in the original non-filing col- 
lateral. Under subsection (c)(2), the priority in 
the original collateral continues in proceeds if 
the security interest in proceeds is perfected 
and the proceeds are cash proceeds or non-filing 
proceeds “of the same type” as the original 
collateral. As used in subsection (c)(2), “type” 
means a type of collateral defined in the Uni- 
form Commercial Code and should be read 
broadly. For example, a security is “of the same 
type” as a security entitlement (i.e., investment 
property), and a promissory note is “of the same 
type” as a draft (i.e., an instrument). 

Example 6: SP-1 perfects its security interest 
in investment property by filing. SP-2 perfects 
subsequently by taking control of a certificated 
security. Debtor receives cash proceeds of the 
security (e.g., dividends deposited into Debtor’s 
deposit account). If the first-to-file-or-perfect 
rule of subsection (a)(1) were applied, SP-1’s 
security interest in the cash proceeds would be 
senior, although SP-2’s security interest contin- 
ues perfected under section 9-315 [§ 47-9-315] 
beyond the 20-day period of automatic perfec- 
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tion. This was the result under former article 9. 
Under subsection (c), however, SP-2’s security 
interest is senior. 

Note that a different result would obtain in 
Example 6 (i.e., SP-1’s security interest would 
be senior) if SP-1 were to obtain control of the 
deposit-account proceeds. This is so because 
subsection (c) is subject to subsection (f), which 
in turn provides that the priority rules under 
subsections (a) through (e) are subject to “the 
other provisions of this part.” One of those 
“other provisions” is section 9-327 [§ 47-9-327], 
which affords priority to a security interest 
perfected by control. See section 9-327(1) 
[§ 47-9-327(1)]. 

Example 7: SP-1 perfects its security interest 
in investment property by filing. SP-2 perfects 
subsequently by taking control of a certificated 
security. Debtor receives proceeds of the secu- 
rity consisting of a new certificated security 
issued as a stock dividend on the original col- 
lateral. Although the new security is of the 
same type as the original collateral (i.e., invest- 
ment property), once the 20-day period of auto- 
matic perfection expires (see section 9-315(d) 
[§ 47-9-315(d)]), SP-2’s security interest is un- 
perfected. (SP-2 has not filed or taken delivery 
or control, and no temporary-perfection rule 
applies.) Consequently, once the 20-day period 
expires, subsection (c) does not confer priority, 
and, under subsection (a)(2), SP-1’s security 
interest in the security is senior. This was the 
result under former article 9. 

Example 8: SP-1 perfects its security interest 
in investment property by filing. SP-2 perfects 
subsequently by taking control of a certificated 
security and also by filing against investment 
property. Debtor receives proceeds of the secu- 
rity consisting of a new certificated security 
issued as a stock dividend of the collateral. 
Because the new security is of the same type as 
the original collateral (i.e., investment prop- 
erty) and (unlike example 7) SP-2’s security 
interest is perfected by filing, SP-2’s security 
interest is senior under subsection (c). If the 
new security were redeemed by the issuer upon 
surrender and yet another security were re- 
ceived by Debtor, SP-2’s security interest would 
continue to enjoy priority under subsection (c). 
The new security would be proceeds of 
proceeds. 

Example 9: SP-1 perfects its security interest 
in investment property by filing. SP-2 subse- 
quently perfects its security interest in invest- 
ment property by taking control of a certificated 
security and also by filing against investment 
property. Debtor receives proceeds of the secu- 
rity consisting of a dividend check that it de- 
posits to a deposit account. Because the check 
and the deposit account are cash proceeds, 
SP-1’s and SP-2’s security interests in the cash 
proceeds are perfected under section 9-315 
[$ 47-9-315] beyond the 20-day period of auto- 
matic perfection. However, SP-2’s security in- 
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terest is senior under subsection (c). 

Example 10: SP-1 perfects its security inter- 
est in investment property by filing. SP-2 per- 
fects subsequently by taking control of a certifi- 
cated security and also by filing against 
investment property. Debtor receives an instru- 
ment as proceeds of the security. (Assume that 
the instrument is not cash proceeds.) Because 
the instrument is not of the same type as the 
original collateral (i.e., investment property), 
SP-2’s security interest, although perfected by 
filing, does not achieve priority under subsec- 
tion (c). Under the first-to-file-or-perfect rule of 
subsection (a)(1), SP-1’s security interest in the 
proceeds is senior. 

The proceeds of proceeds are themselves pro- 
ceeds. See section 9-102 [§ 47-9-102] (defining 
“proceeds” and “collateral”). Sometimes com- 
peting security interests arise in proceeds that 
are several generations removed from the origi- 
nal collateral. As the following example ex- 
plains, the applicability of subsection (c) may 
turn on the nature of the intervening proceeds. 

Example 11: SP-1 perfects its security inter- 
est in Debtor’s deposit account by obtaining 
control. Thereafter, SP-2 files against inven- 
tory, (presumably) searches, finds no indication 
of a conflicting security interest, and advances 
against Debtor’s existing and after-acquired 
inventory. Debtor uses funds from the deposit 
account to purchase inventory, which SP-1 can 
trace as identifiable proceeds of its security 
interest in Debtor’s deposit account, and which 
SP-2 claims as original collateral. The inven- 
tory is sold and the proceeds deposited into 
another deposit account, as to which SP-1 has 
not obtained control. Subsection (c) does not 
govern priority in this other deposit account. 
This deposit account is cash proceeds and is 
also the same type of collateral as SP-1’s origi- 
nal collateral, as required by subsections 
(c)(2)(A) and (B). However, SP-1’s security in- 
terest does not satisfy subsection (c)(2)(C) be- 
cause the inventory proceeds, which intervened 
between the original deposit account and the 
deposit account constituting the proceeds at 
issue, are not cash proceeds, proceeds of the 
same type as the collateral (original deposit 
account), or an account relating to the collat- 
eral. Stated otherwise, once proceeds other 
than cash proceeds, proceeds of the same type 
as the original collateral, or an account relating 
to the original collateral intervene in the chain 
of proceeds, priority under subsection (c) is 
thereafter unavailable. The special priority 
rule in subsection (d) also is inapplicable to this 
case. See comment 9, example 13, below. In- 
stead, the general first-to-file-or-perfect rule of 
subsections (a) and (b) apply. Under that rule, 
SP-1 has priority unless its security interest in 
the inventory proceeds became unperfected un- 
der section 9-315(d) [§ 47-9-315(d)]. Had SP-2 
filed against inventory before SP-1 obtained 
control of the original deposit account, then 
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SP-2 would have had priority even if SP-1’s 
security interest in the inventory proceeds re- 
mained perfected. 

If two security interests in the same original 
collateral are entitled to priority in an item of 
proceeds under subsection (c)(2), the security 
interest having priority in the original collat- 
eral has priority in the proceeds. 

9. Proceeds of Nonfiling Collateral: Special 
Temporal Priority. Under subsections (d) and 
(e), if a security interest in nonfiling collateral 
is perfected by a method other than filing (e.g., 
control or possession), it does not retain its 
priority over a conflicting security interest in 
proceeds that are filing collateral. Moreover, it 
is not entitled to priority in proceeds under the 
first-to-file-or-perfect rule of subsections (a)(1) 
and (b). Instead, under subsection (d), priority 
is determined by a new first-to-file rule. 

Example 12: SP-1 perfects its security inter- 
est in Debtor’s deposit account by obtaining 
control. Thereafter, SP-2 files against equip- 
ment, (presumably) searches, finds no indica- 
tion of a conflicting security interest, and ad- 
vances against Debtor’s equipment. SP-1 then 
files against Debtor’s equipment. Debtor uses 
funds from the deposit account to purchase 
equipment, which SP-1 can trace as proceeds of 
its security interest in Debtor’s deposit account. 
If the first-to-file-or-perfect rule were applied, 
SP-1’s security interest would be senior under 
subsections (a)(1) and (b), because it was the 
first to perfect in the original collateral and 
there was no period during which its security 
interest was unperfected. Under subsection (d), 
however, SP-2’s security interest would be se- 
nior because it filed first. This corresponds with 
the likely expectations of the parties. 

Note that under subsection (e), the first-to- 
file rule of subsection (d) applies only if the 
proceeds in question are other than nonfiling 
collateral (i.e., if the proceeds are filing collat- 
eral). If the proceeds are nonfiling collateral, 
either the first-to-file-or-perfect rule under sub- 
sections (a) and (b) or the nontemporal priority 
rule in subsection (c) would apply, depending on 
the facts. 

Example 13: SP-1 perfects its security inter- 
est in Debtor’s deposit account by obtaining 
control. Thereafter, SP-2 files against inven- 
tory, (presumably) searches, finds no indication 
of a conflicting security interest, and advances 
against Debtor’s existing and after-acquired 
inventory. Debtor uses funds from the deposit 
account to purchase inventory, which SP-1 can 
trace as identifiable proceeds of its security 
interest in Debtor’s deposit account, and which 
SP-2 claims as original collateral. The inven- 
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tory is sold and the proceeds deposited into 
another deposit account, as to which SP-1 has 
not obtained control. As discussed above in 
comment 8, example 11, subsection (c) does not 
govern priority in this deposit account. Subsec- 
tion (d) also does not govern, because the pro- 
ceeds at issue (the deposit account) are cash 
proceeds. See subsection (e). Rather, the gen- 
eral rules of subsections (a) and (b) govern. 

10. Priority in Supporting Obligations. Un- 
der subsections (b)(2) and (c)(1), a security 
interest having priority in collateral also has 
priority in a supporting obligation for that 
collateral. However, the rules in these subsec- 
tions are subject to the special rule in section 
9-329 [§ 47-9-329] governing the priority of 
security interests in a letter-of-credit right. See 
subsection (f). Under section 9-329 [§ 47-9- 
329], a secured party’s failure to obtain control 
(section 9-107 [§ 47-9-107]) of a letter-of-credit 
right that serves as supporting collateral leaves 
its security interest exposed to a priming inter- 
est of a party who does take control. 

11. Unperfected Security Interests. Under 
subsection (a)(3), if conflicting security inter- 
ests are unperfected, the first to attach has 
priority. This rule may be of merely theoretical 
interest, inasmuch as it is hard to imagine a 
situation where the case would come into liti- 
gation without either secured party’s having 
perfected its security interest. If neither secu- 
rity interest had been perfected at the time of 
the filing of a petition in bankruptcy, ordinarily 
neither would be good against the trustee in 
bankruptcy under the Bankruptcy Code. 

12. Agricultural Liens. Statutes other than 
this article may purport to grant priority to an 
agricultural lien as against a conflicting secu- 
rity interest or agricultural lien. Under subsec- 
tion (g), if another statute grants priority to an 
agricultural lien, the agricultural lien has pri- 
ority only if the same statute creates the agri- 
cultural lien and the agricultural lien is per- 
fected. Otherwise, subsection (a) applies the 
same priority rules to an agricultural lien as to 
a security interest, regardless of whether the 
agricultural lien conflicts with another agricul- 
tural lien or with a security interest. 

Inasmuch as no agricultural lien on proceeds 
arises under this article, subsections (b) 
through (e) do not apply to proceeds of agricul- 
tural liens. However, if an agricultural lien has 
priority under subsection (g) and the statute 
creating the agricultural lien gives the secured 
party a lien on proceeds of the collateral subject 
to the lien, a court should apply the principle of 
subsection (g) and award priority in the pro- 
ceeds to the holder of the perfected agricultural 
lien. 


(a) When priority based on time of advance. Except as otherwise 
provided in subsection (c), for purposes of determining the priority of a 
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perfected security interest under § 47-9-322(a)(1), perfection of the security 
interest dates from the time an advance is made to the extent that the security 
interest secures an advance that: ’ 
(1) is made while the security interest is perfected only: 
(A) under § 47-9-309 when it attaches; or 
(B) temporarily under § 47-9-312(e), (f), or (g); and 
(2) is not made pursuant to a commitment entered into before or while the 
security interest is perfected by a method other than under § 47-9-309 or 

§ 47-9-312(e), (f), or (g). 

(b) Lien creditor. Except as otherwise provided in subsection (c), a security 
interest is subordinate to the rights of a person that becomes a lien creditor to 
the extent that the security interest secures an advance made more than 45 
days after the person becomes a lien creditor unless the advance is made: 

(1) without knowledge of the lien; or 
(2) pursuant to a commitment entered into without knowledge of the lien. 

(c) Buyer of receivables. Subsections (a) and (b) do not apply to a security 
interest held by a secured party that is a buyer of accounts, chattel paper, 
payment intangibles, or promissory notes or a consignor. 

(d) Buyer of goods. Except as otherwise provided in subsection (e), a buyer 
of goods other than a buyer in ordinary course of business takes free of a 
security interest to the extent that it secures advances made after the earlier 
of: 

(1) the time the secured party acquires knowledge of the buyer’s pur- 
chase; or 
(2) 45 days after the purchase. 

(e) Advances made pursuant to commitment: priority of buyer of 
goods. Subsection (d) does not apply if the advance is made pursuant to a 
commitment entered into without knowledge of the buyer’s purchase and 
before the expiration of the 45-day period. 

(f) Lessee of goods. Except as otherwise provided in subsection (g), a lessee 
of goods, other than a lessee in ordinary course of business, takes the leasehold 
interest free of a security interest to the extent that it secures advances made 
after the earlier of: 

(1) the time the secured party acquires knowledge of the lease; or 
(2) 45 days after the lease contract becomes enforceable. 

(g) Advances made pursuant to commitment: priority of lessee of 
goods. Subsection (f) does not apply if the advance is made pursuant to a 
commitment entered into without knowledge of the lease and before the 
expiration of the 45-day period. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-2A-307, 
47-9-328. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former sections 2A-307(4), 2. Scope of This Section. A security agree- 
9-301(4), 9-307(3), and 9-312(7). ment may provide that collateral secures future 
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advances. See section 9-204(c) [§ 47-9-204(c)]. 
This section collects all of the special rules 
dealing with the priority of advances made by a 
secured party after a third party acquires an 
interest in the collateral. Subsection (a) applies 
when the third party is a competing secured 
party. It replaces and clarifies former section 
9-312(7). Subsection (b) deals with lien credi- 
tors and replaces former section 9-301(4). Sub- 
sections (d) and (e) deal with buyers and re- 
place former section 9-307(3). Subsections (f) 
and (g) deal with lessees and replace former 
section 2A-307(4). 

3. Competing Security Interests. Under a 
proper reading of the first-to-file-or-perfect rule 
of section 9-322(a)(1) [§ 47-9-322(a)(1)] (and 
former section 9-312(5)), it is abundantly clear 
that the time when an advance is made plays 
no role in determining priorities among con- 
flicting security interests except when a financ- 
ing statement was not filed and the advance is 
the giving of value as the last step for attach- 
ment and perfection. Thus, a secured party 
takes subject to all advances secured by a 
competing security interest having priority un- 
der section 9-322(a)(1) [§ 47-9-322(a)(1)]. This 
result generally obtains regardless of how the 
competing security interest is perfected and 
regardless of whether the advances are made 
“pursuant to commitment” (section 9-102 
[§ 47-9-102]). Subsection (a) of this section 
states the only other instance when the time of 
an advance figures in the priority scheme in 
section 9-322 [§ 47-9-322]: When the security 
interest is perfected only automatically under 
section 9-309 [§ 47-9-309] or temporarily under 
section 9-312(e), (f), or (g) [§ 47-9-312(e), (f), or 
(g)], and the advance is not made pursuant to a 
commitment entered into while the security 
interest was perfected by another method. 
Thus, an advance has priority from the date it 
is made only in the rare case in which it is made 
without commitment and while the security 
interest is perfected only temporarily under 
section 9-312 [§ 47-9-312]. 

The new formulation in subsection (a) clari- 
fies the result when the initial advance is paid 
and a new (“future”) advance is made subse- 
quently. Under former section 9-312(7), the 
priority of the new advance turned on whether 
it was “made while a security interest is per- 
fected.” This section resolves any ambiguity by 
omitting the quoted phrase. 

Example 1: On February 1, A makes an 
advance secured by machinery in the debtor’s 
possession and files a financing statement. On 
March 1, B makes an advance secured by the 
same machinery and files a financing state- 
ment. On April 1, A makes a further advance, 
under the original security agreement, against 
the same machinery. A was the first to file and 
so, under the first-to-file-or-perfect rule of sec- 
tion 9-322(a)(1) [§ 47-9-322(a)(1)], A’s security 
interest has priority over B’s, both as to the 
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February 1 and as to the April 1 advance. It 
makes no difference whether A knows of B’s 
intervening advance when A makes the second 
advance. Note that, as long as A was the first to 
file or perfect, A would have priority with re- 
spect to both advances if either A or B had 
perfected by taking possession of the collateral. 
Likewise, A would have priority if A’s April 1 
advance was not made under the original 
agreement with the debtor, but was under a 
new agreement. 

Example 2: On October 1, A acquires a tem- 
porarily perfected (20-day) security interest, 
unfiled, in a negotiable document in the debt- 
or’s possession under section 9-312(e) or (f) 
[§ 47-9-312(e) or (f)]. The security interest se- 
cures an advance made on that day as well as 
future advances. On October 5, B files and 
thereby perfects a security interest that previ- 
ously had attached to the same document. On 
October 8, A makes an additional advance. On 
October 10, A files. Under section 9-322(a)(1) 
[§ 47-9-322(a)(1)], because A was the first to 
perfect and maintained continuous perfection 
or filing since the start of the 20-day period, A 
has priority, even after the 20-day period ex- 
pires. See section 9-322 [§ 47-9-322], comment 
4, example 3. However, under this section, for 
purposes of section 9-322(a)(1) [§ 47-9- 
322(a)(1)], to the extent A’s security interest 
secures the October 8 advance, the security 
interest was perfected on October 8. Inasmuch 
as B perfected on October 5, B has priority over 
the October 8 advance. 

The rule in subsection (a) is more liberal 
toward the priority of future advances than the 
corresponding rules applicable to intervening 
lien creditors (subsection (b)), buyers (subsec- 
tions (d) and (e), and lessees (subsections (f) 
and (g)). 

4. Competing Lien Creditors. Subsection (b) 
replaces former section 9-301(4) and addresses 
the rights of a “lien creditor,” as defined in 
Section 9-102 [§ 47-9-102]. Under Section 
9-317(a)(2) [§ 47-9-317(a)(2)], a security inter- 
est is senior to the rights of a person who 
becomes a lien creditor, unless the person be- 
comes a lien creditor before the security inter- 
est is perfected and before a financing state- 
ment covering the collateral is filed and Section 
9-203(b)(3) [§ 47-9-203(b)(3)] is satisfied. Sub- 
section (b) of this section provides that a secu- 
rity interest is subordinate to those rights to 
the extent that the specified circumstances oc- 
cur. Subsection (b) does not elevate the priority 
of a security interest that is subordinate to the 
rights of a lien creditor under Section 
9-317(a)(2) [§ 47-9-317(a)(2)]; it only 
subordinates. 

As under former section 9-301(4), a secured 
party’s knowledge does not cut short the 45-day 
period during which future advances can 
achieve priority over an intervening lien credi- 
tor’s interest. Rather, because of the impact of 
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the rule in subsection (b) on the question 
whether the security interest for future ad- 
vances is “protected” under section 6323(c)(2) 
and (d) of the Internal Revenue Code as 
amended by the Federal Tax Lien Act of 1966, 
the priority of the security interest for future 
advances over a lien creditor is made absolute 
for 45 days regardless of knowledge of the 
secured party concerning the lien. If, however, 
the advance is made after the 45 days, the 
advance will not have priority unless it was 
made or committed without knowledge of the 
lien. 

5. Sales of Receivables; Consignments. Sub- 
sections (a) and (b) do not apply to outright 
sales of accounts, chattel paper, payment intan- 
gibles, or promissory notes, nor do they apply to 
consignments. 

6. Competing Buyers and Lessees. Under 
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subsections (d) and (e), a buyer will not take 
subject to a security interest to the extent it 
secures advances made after the secured party 
has knowledge that the buyer has purchased 
the collateral or more than 45 days after the 
purchase unless the advances were made pur- 
suant to a commitment entered into before the 
expiration of the 45-day period and without 
knowledge of the purchase. Subsections (f) and 
(g) provide an analogous rule for lessees. Of 
course, a buyer in ordinary course who takes 
free of the security interest under section 9-320 
[§ 47-9-320] and a lessee in ordinary course 
who takes free under section 9-321 [§ 47-9-321] 
are not subject to any future advances. Subsec- 
tions (d) and (e) replace former section 9-307(3) 
[§ 47-9-307(3)], and subsections (f) and (g) re- 
place former section 2A-307(4). No change in 
meaning is intended. 


47-9-324. Priority of purchase-money security interests. 


(a) General rule: purchase-money priority. Except as otherwise pro- 
vided in subsection (g), a perfected purchase-money security interest in goods 
other than inventory or livestock has priority over a conflicting security 
interest in the same goods, and, except as otherwise provided in § 47-9-327, a 
perfected security interest in its identifiable proceeds also has priority, if the 
purchase-money security interest is perfected when the debtor receives pos- 
session of the collateral or within thirty (30) days thereafter. 

(b) Inventory purchase-money priority. Subject to subsection (c) and 
except as otherwise provided in subsection (g), a perfected purchase-money 
security interest in inventory has priority over a conflicting security interest in 
the same inventory, has priority over a conflicting security interest in chattel 
paper or an instrument constituting proceeds of the inventory and in proceeds 
of the chattel paper, if so provided in § 47-9-330, and, except as otherwise 
provided in § 47-9-327, also has priority in identifiable cash proceeds of the 
inventory to the extent the identifiable cash proceeds are received on or before 
the delivery of the inventory to a buyer, if: 

(1) the purchase-money security interest is perfected when the debtor 
receives possession of the inventory; 

(2) the purchase-money secured party sends an authenticated notification 
to the holder of the conflicting security interest; 

(3) the holder of the conflicting security interest receives the notification 
within five (5) years before the debtor receives possession of the inventory; 
and 

(4) the notification states that the person sending the notification has or 
expects to acquire a purchase-money security interest in inventory of the 
debtor and describes the inventory. 

(c) Holders of conflicting inventory security interests to be notified. 
Subsections (b)(2) through (4) apply only if the holder of the conflicting security 
interest had filed a financing statement covering the same types of inventory: 

(1) if the purchase-money security interest is perfected by filing, before 
the date of the filing; or 

(2) if the purchase-money security interest is temporarily perfected with- 
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out filing or possession under § 47-9-312(f), before the beginning of the 20- 

day period thereunder. 

(d) Livestock purchase-money priority. Subject to subsection (e) and 
except as otherwise provided in subsection (g), a perfected purchase-money 
security interest in livestock that are farm products has priority over a 
conflicting security interest in the same livestock, and, except as otherwise 
provided in § 47-9-327, a perfected security interest in their identifiable 
proceeds and identifiable products in their unmanufactured states also has 
priority, if: 

(1) the purchase-money security interest is perfected when the debtor 
receives possession of the livestock; 

(2) the purchase-money secured party sends an authenticated notification 
to the holder of the conflicting security interest; 

(3) the holder of the conflicting security interest receives the notification 
within six (6) months before the debtor receives possession of the livestock; 
and 

(4) the notification states that the person sending the notification has or 
expects to acquire a purchase-money security interest in livestock of the 
debtor and describes the livestock. 

(e) Holders of conflicting livestock security interests to be notified. 
Subsections (d)(2) through (4) apply only if the holder of the conflicting security 
interest had filed a financing statement covering the same types of livestock: 

(1) if the purchase-money security interest is perfected by filing, before 
the date of the filing; or 

(2) if the purchase-money security interest is temporarily perfected with- 
out filing or possession under § 47-9-312(f), before the beginning of the 
20-day period thereunder. 

(f) Software purchase-money priority. Except as otherwise provided in 
subsection (g), a perfected purchase-money security interest in software has 
priority over a conflicting security interest in the same collateral, and, except 
as otherwise provided in § 47-9-327, a perfected security interest in its 
identifiable proceeds also has priority, to the extent that the purchase-money 
security interest in the goods in which the software was acquired for use has 
priority in the goods and proceeds of the goods under this section. 

(g) Conflicting purchase-money security interests. If more than one (1) 
security interest qualifies for priority in the same collateral under subsection 
(a), (b), (d), or (f): | 

(1) a security interest securing an obligation incurred as all or part of the 
price of the collateral has priority over a security interest securing an 
obligation incurred for value given to enable the debtor to acquire rights in 
or the use of collateral; and 

(2) in all other cases, § 47-9-322(a) applies to the qualifying security 
interests. 


History. 
Acts 2000, ch. 846, § 1; 2007, ch. 10, § 1. 


Section to Section References. 
This section is referred to in §§ 43-31-1083, 
47-9-325, 47-9-343. 
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NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. After-Acquired Property. 

In all cases where a financing statement was 
filed and the lender had an after-acquired prop- 
erty clause in the financing statement, a pur- 
chase money security interest would not always 
be retained in whatever the borrower pur- 
chases. A security interest would be, but the 
type would depend upon the circumstances. 
Where the funds were delivered by the lender 


for the specific purpose of purchasing specific 
equipment that was specifically covered by the 
prior financing statement of the parties, that 
security interest would be a purchase money 
security interest when the funds were so used. 
John Deere Co. v. Production Credit Asso., 686 
S.W.2d 904, 1984 Tenn. App. LEXIS 3141 
(Tenn. Ct. App. 1984). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-312(3) and (4). 

2. Priority of Purchase-Money Security In- 
terests. This section contains the priority rules 
applicable to purchase-money security inter- 
ests, as defined in section 9-103 [§ 47-9-103]. It 
affords a special, nontemporal priority to those 
purchase-money security interests that satisfy 
the statutory conditions. In most cases, priority 
will be over a security interest asserted under 
an after-acquired property clause. See section 
9-204 [§ 47-9-204] on the extent to which secu- 
rity interests in after-acquired property are 
validated. 

A purchase-money security interest can be 
created only in goods and software. See section 
9-103 [§ 47-9-103]. Section 9-324(a) [§ 47-9- 
324], which follows former section 9-312(4), 
contains the general rule for purchase-money 
security interests in goods. It is subject to 
subsections (b) and (c), which derive from for- 
mer section 9-312(3) and apply to purchase- 
money security interests in inventory, and sub- 
sections (d) and (e), which apply to purchase- 
money security interests in livestock that are 
farm products. Subsection (f) applies to pur- 
chase-money security interests in software. 
Subsection (g) deals with the relatively unusual 
case in which a debtor creates two purchase- 
money security interests in the same collateral 
and both security interests qualify for special 
priority under one of the other subsections. 

Former section 9-312(2) contained a rule af- 
fording special priority to those who provided 
secured credit that enabled a debtor to produce 
crops. This rule proved unworkable and has 
been eliminated from this article. Instead, 
model section 9-324A contains a revised pro- 
duction-money priority rule. That section is a 
model, not uniform, provision. The sponsors of 
the UCC have taken no position as to whether 
it should be enacted, instead leaving the matter 
for state legislatures to consider if they are so 
inclined. 

3. Purchase-Money Priority in Goods Other 
Than Inventory and Livestock. Subsection (a) 
states a general rule applicable to all types of 
goods except inventory and farm-products live- 


stock: The purchase-money interest takes pri- 
ority if it is perfected when the debtor receives 
possession of the collateral or within 20 days 
thereafter. (As to the 20-day “grace period,” 
compare section 9-317(e) [§ 47-9-317(e)]. For- 
mer sections 9-301(2) and 9-312(4) contained a 
10-day grace period.) The perfection require- 
ment means that the purchase-money secured 
party either has filed a financing statement 
before that time or has a temporarily perfected 
security interest in goods covered by documents 
under section 9-312(e) and (f) [§ 47-9-312(e) 
and (f)] which is continued in a perfected status 
by filing before the expiration of the 20-day 
period specified in that section. A purchase- 
money security interest qualifies for priority 
under subsection (a), even if the purchase- 
money secured party knows that a conflicting 
security interest has been created and/or that 
the holder of the conflicting interest has filed a 
financing statement covering the collateral. 

Normally, there will be no question when “the 
debtor receives possession of the collateral” for 
purposes of subsection (a). However, sometimes 
a debtor buys goods and takes possession of 
them in stages, and then assembly and testing 
are completed (by the seller or debtor-buyer) at 
the debtor’s location. Under those circum- 
stances, the buyer “takes possession” within 
the meaning of subsection (a) when, after an 
inspection of the portion of the goods in the 
debtor’s possession, it would be apparent to a 
potential lender to the debtor that the debtor 
has acquired an interest in the goods taken as a 
whole. 

A similar issue concerning the time when 
“the debtor receives possession” arises when a 
person acquires possession of goods under a 
transaction that is not governed by this article 
and then later agrees to buy the goods on 
secured credit. For example, a person may take 
possession of goods as lessee under a lease 
contract and then exercise an option to pur- 
chase the goods from the lessor on secured 
credit. Under section 2A-307(1) [§ 47-2A- 
307(1)], creditors of the lessee generally take 
subject to the lease contract; filing a financing 


165 SECURED TRANSACTIONS 


statement against the lessee is unnecessary to 
protect the lessor’s leasehold or residual inter- 
est. Once the lease is converted to a security 
interest, filing a financing statement is neces- 
sary to protect the seller’s (former lessor’s) 
security interest. Accordingly, the 20-day pe- 
riod in subsection (a) does not commence until 
the goods become “collateral” (defined in section 
9-102 [§ 47-9-102]), i.e., until they are subject 
to a security interest. 

4. Purchase-Money Security Interests in In- 
ventory. Subsections (b) and (c) afford a means 
by which a purchase-money security interest in 
inventory can achieve priority over an earlier- 
filed security interest in the same collateral. To 
achieve priority, the purchase-money security 
interest must be perfected when the debtor 
receives possession of the inventory. For a dis- 
cussion of when “the debtor receives posses- 
sion,” see comment 3, above. The 20-day grace 
period of subsection (a) does not apply. 

The arrangement between an inventory se- 
cured party and its debtor typically requires 
the secured party to make periodic advances 
against incoming inventory or periodic releases 
of old inventory as new inventory is received. A 
fraudulent debtor may apply to the secured 
party for advances even though it has already 
given a purchase-money security interest in the 
inventory to another secured party. For this 
reason, subsections (b)(2) through (4) and (c) 
impose a second condition for the purchase- 
money security interest’s achieving priority: 
The purchase-money secured party must give 
notification to the holder of a conflicting secu- 
rity interest who filed against the same item or 
type of inventory before the purchase-money 
secured party filed or its security interest be- 
came perfected temporarily under section 
9-312(e) or (f) [§ 47-9-312(e)]. The notification 
requirement protects the non-purchase-money 
inventory secured party in such a situation: If 
the inventory secured party has received noti- 
fication, it presumably will not make an ad- 
vance; if it has not received notification (or if 
the other security interest does not qualify as 
purchase-money), any advance the inventory 
secured party may make ordinarily will have 
priority under section 9-322 [§ 47-9-322]. Inas- 
much as an arrangement for periodic advances 
against incoming goods is unusual outside the 
inventory field, subsection (a) does not contain 
a notification requirement. 

5. Notification to Conflicting Inventory Se- 
cured Party: Timing. Under subsection (b)(3), 
the perfected purchase-money security interest 
achieves priority over a conflicting security 
interest only if the holder of the conflicting 
security interest receives a notification within 
five years before the debtor receives possession 
of the purchase-money collateral. If the debtor 
never receives possession, the five-year period 
never begins, and the purchase-money security 
interest has priority, even if notification is not 
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given. However, where the purchase-money in- 
ventory financing began by the purchase- 
money secured party’s possession of a nego- 
tiable document of title, to retain priority the 
secured party must give the notification re- 
quired by subsection (b) at or before the usual 
time, i.e., when the debtor gets possession of 
the inventory, even though the security interest 
remains perfected for 20 days under section 
9-312(e) or (f) [§ 47-9-312(e) or (f)]. 

Some people have mistakenly read former 
section 9-312(3)(b) to require, as a condition of 
purchase-money priority in inventory, that the 
purchase-money secured party give the notifi- 
cation before it files a financing statement. 
Read correctly, the “before” clauses compare (i) 
the time when the holder of the conflicting 
security interest filed a financing statement 
with (ii) the time when the purchase-money 
security interest becomes perfected by filing or 
automatically perfected temporarily. Only if (i) 
occurs before (ii) must notification be given to 
the holder of the conflicting security interest. 
Subsection (c) has been rewritten to clarify this 
point. 

6. Notification to Conflicting Inventory Se- 
cured Party: Address. Inasmuch as the address 
provided as that of the secured party on a filed 
financing statement is an “address that is rea- 
sonable under the circumstances,” the holder of 
a purchase-money security interest may satisfy 
the requirement to “send” notification to the 
holder of a conflicting security interest in in- 
ventory by sending a notification to that ad- 
dress, even if the address is or becomes incor- 
rect. See section 9-102 [§ 47-9-102] (definition 
of “send”). Similarly, because the address is 
“held out by (the holder of the conflicting secu- 
rity interest) as the place for receipt of such 
communications (i.e., communications relating 
to security interests),” the holder is deemed to 
have “received” a notification delivered to that 
address. See section 1-202(e) [§ 47-1-202(e)]. 

7. Consignments. Subsections (b) and (c) 
also determine the priority of a consignor’s 
interest in consigned goods as against a secu- 
rity interest in the goods created by the con- 
signee. Inasmuch as a consignment subject to 
this article is defined to be a purchase-money 
security interest, see section 9-103(d) [§ 47-9- 
103(d)], no inference concerning the nature of 
the transaction should be drawn from the fact 
that a consignor uses the term “security inter- 
est” in its notice under subsection (b)(4). Simi- 
larly, a notice stating that the consignor has 
delivered or expects to deliver goods, properly 
described, “on consignment” meets the require- 
ments of subsection (b)(4), even if it does not 
contain the term “security interest,” and even if 
the transaction subsequently is determined to 
be a security interest. Cf. section 9-505 [§ 47- 
9-505] (use of “consignor” and “consignee” in 
financing statement). 
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8. Priority in Proceeds: General. When the 
purchase-money secured party has priority 
over another secured party, the question arises 
whether this priority extends to the proceeds of 
the original collateral. Subsections (a), (d), and 
(f) give an affirmative answer, but only as to 
proceeds in which the security interest is per- 
fected (see section 9-315 [§ 47-9-315]). Al- 
though this qualification did not appear in 
former section 9-312(4), it was implicit in that 
provision. 

In the case of inventory collateral under 
subsection (b), where financing frequently is 
based on the resulting accounts, chattel paper, 
or other proceeds, the special priority of the 
purchase-money secured interest carries over 
into only certain types of proceeds. As under 
former section 9-312(3), the purchase-money 
priority in inventory under subsection (b) car- 
ries over into identifiable cash proceeds (de- 
fined in section 9-102) received on or before the 
delivery of the inventory to a buyer. 

As a general matter, also like former section 
9-312(3), the purchase-money priority in inven- 
tory does not carry over into proceeds consist- 
ing of accounts or chattel paper. Many parties 
financing inventory are quite content to protect 
their first-priority security interest in the in- 
ventory itself. They realize that when the in- 
ventory is sold, someone else will be financing 
the resulting receivables (accounts or chattel 
paper), and the priority for inventory will not 
run forward to the receivables constituting the 
proceeds. Indeed, the cash supplied by the 
receivables financer often will be used to pay 
the inventory financing. In some situations, the 
party financing the inventory on a purchase- 
money basis makes contractual arrangements 
that the proceeds of receivables financing by 
another be devoted to paying off the inventory 
security interest. 

However, the purchase-money priority in in- 
ventory does carry over to proceeds consisting 
of chattel paper and its proceeds (and also to 
instruments) to the extent provided in section 
9-330 [§ 47-9-330]. Under section 9-330(e) 
[§ 47-9-330(e)], the holder of a purchase-money 
security interest in inventory is deemed to give 
new value for proceeds consisting of chattel 
paper. Taken together, sections 9-324(b) and 
9-330(e) [§§ 47-9-324(b) and 47-9-330(e)] en- 
able a purchase-money inventory secured party 
to obtain priority in chattel paper constituting 
proceeds of the inventory, even if the secured 
party does not actually give new value for the 
chattel paper, provided the purchase-money 
secured party satisfies the other conditions for 
achieving priority. 

When the proceeds of original collateral 
(goods or software) consist of a deposit account, 
section 9-327 [§ 47-9-327] governs priority to 
the extent it conflicts with the priority rules of 
this section. 
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9. Priority in Accounts Constituting Pro- 
ceeds of Inventory. The application of the prior- 
ity rules in subsection (b),is shown by the 
following examples: 

Example 1: Debtor creates a security interest 
in its existing and after-acquired inventory in 
favor of SP-1, who files a financing statement 
covering inventory. SP-2 subsequently takes a 
purchase-money security interest in certain in- 
ventory and, under subsection (b), achieves 
priority in this inventory over SP-1. This inven- 
tory is then sold, producing accounts. Accounts 
are not cash proceeds, and so the special pur- 
chase-money priority in the inventory does not 
control the priority in the accounts. Rather, the 
first-to-file-or-perfect rule of section 9-322(a)(1) 
[§ 47-9-322(a)(1)] applies. The time of SP-1’s 
filing as to the inventory is also the time of 
filing as to the accounts under section 9-322(b) 
[§ 47-9-322(b)]. Assuming that each security 
interest in the accounts proceeds remains per- 
fected under section 9-315 [§ 47-9-315], SP-1 
has priority as to the accounts. 

Example 2: In Example 1, if SP-2 had filed 
directly against accounts, the date of that filing 
as to accounts would be compared with the date 
of SP-1’s filing as to the inventory. The first filed 
would prevail under section 9-322(a)(1) 
[§ 47-9-322(a)(1)]. 

Example 3: If SP-3 had filed against accounts 
in Example 1 before either SP-1 or SP-2 filed 
against inventory, SP-3’s filing against ac- 
counts would have priority over the filings of 
SP-1 and SP-2. This result obtains even though 
the filings against inventory are effective to 
continue the perfected status of SP-1’s and 
SP-2’s security interest in the accounts beyond 
the 20-day period of automatic perfection. See 
section 9-315 [§ 47-9-315]. SP-1’s and SP-2’s 
position as to the inventory does not give them 
a claim to accounts (as proceeds of the inven- 
tory) which is senior to someone who has filed 
earlier against accounts. If, on the other hand, 
either SP-1’s or SP-2’s filing against the inven- 
tory preceded SP-3’s filing against accounts, 
SP-1 or SP-2 would outrank SP-3 as to the 
accounts. 

10. Purchase-Money Security Interests in 
Livestock. New subsections (d) and (e) provide 
a purchase-money priority rule for farm-prod- 
ucts livestock. They are patterned on the pur- 
chase-money priority rule for inventory found 
in subsections (b) and (c) and include a require- 
ment that the purchase-money secured party 
notify earlier-filed parties. Two differences be- 
tween subsections (b) and (d) are noteworthy. 
First, unlike the purchase-money inventory 
lender, the purchase-money livestock lender 
enjoys priority in all proceeds of the collateral. 
Thus, under subsection (d), the purchase- 
money secured party takes priority in accounts 
over an earlier-filed accounts financer. Second, 
subsection (d) affords priority in certain prod- 
ucts of the collateral as well as proceeds. 


———— 
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11. Purchase-Money Security Interests in 
Aquatic Farm Products. Aquatic goods pro- 
duced in aquacultural operations (e.g., catfish 
raised on a catfish farm) are farm products. See 
section 9-102 [§ 47-9-102] (definition of “farm 
products”). The definition does not indicate 
whether aquatic goods are “crops,” as to which 
the model production money security interest 
priority in section 9-324A applies, or “live- 
stock,” as to which the purchase-money priority 
in subsection (d) of this section applies. This 
article leaves courts free to determine the clas- 
sification of particular aquatic goods on a case- 
by-case basis, applying whichever priority rule 
makes more sense in the overall context of the 
debtor’s business. 

12. Purchase-Money Security Interests in 
Software. Subsection (f) governs the priority of 
purchase-money security interests in software. 
Under section 9-103(c) [§ 47-9-103(c)], a pur- 
chase-money security interest arises in soft- 
ware only if the debtor acquires its interest in 
the software for the principal purpose of using 
the software in goods subject to a purchase- 
money security interest. Under subsection (f), a 
purchase-money security interest in software 
has the same priority as the purchase-money 
security interest in the goods in which the 
software was acquired for use. This priority is 
determined under subsections (b) and (c) (for 
inventory) or (a) (for other goods). 
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13. Multiple Purchase-Money Security In- 
terests. New subsection (g) governs priority 
among multiple purchase-money security inter- 
ests in the same collateral. It grants priority to 
purchase-money security interests securing the 
price of collateral (i.e., created in favor of the 
seller) over purchase-money security interests 
that secure enabling loans. Section 7.2(c) of the 
Restatement (3d) of the Law of Property (Mort- 
gages) (1997) adopts this rule with respect to 
real property mortgages. As comment d to that 
section explains: 

the equities favor the vendor. Not only does 
the vendor part with specific real estate rather 
than money, but the vendor would never relin- 
quish it at all except on the understanding that 
the vendor will be able to use it to satisfy the 
obligation to pay the price. This is the case even 
though the vendor may know that the mort- 
gagor is going to finance the transaction in part 
by borrowing from a third party and giving a 
mortgage to secure that obligation. In the final 
analysis, the law is more sympathetic to the 
vendor’s hazard of losing real estate previously 
owned than to the third party lender’s risk of 
being unable to collect from an interest in real 
estate that never previously belonged to it. 

The first-to-file-or-perfect rule of section 
9-322 [§ 47-9-322] applies to multiple pur- 
chase-money security interests securing en- 
abling loans. 


47-9-325. Priority of security interests in transferred collateral. 


(a) Subordination of security interest in transferred collateral. 
Except as otherwise provided in subsection (b), a security interest created by 
a debtor is subordinate to a security interest in the same collateral created by 


another person if: 


(1) the debtor acquired the collateral subject to the security interest 


created by the other person; 


(2) the security interest created by the other person was perfected when 
the debtor acquired the collateral; and 
(3) there is no period thereafter when the security interest is unperfected. 
(b) Limitation of subsection (a) subordination. Subsection (a) subordi- 
nates a security interest only if the security interest: 
(1) otherwise would have priority solely under § 47-9-322(a) or § 47-9- 


324; or 


(2) arose solely under § 47-2-711(3) or § 47-2A-508(5). 


History. 
Acts 2000, ch. 846, § 1. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New. 
2. “Double Debtor” Problem. This section ad- 
dresses the “double debtor” problem, which 


arises when a debtor acquires property that is 
subject to a security interest created by another 
debtor. 
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3. Taking Subject to Perfected Security In- 
terest. Consider the following scenario: 

Example 1: A owns an item of equipment 
subject to a perfected security interest in favor 
of SP-A. A sells the equipment to B, not in the 
ordinary course of business. B acquires its 
interest subject to SP-A’s security interest. See 
sections 9-201 and 9-315(a)(1)(A) [§§ 47-9-201 
and 47-9-315(a)(1)(A)]. Under this section, if B 
creates a security interest in the equipment in 
favor of SP-B, SP-B’s security interest is subor- 
dinate to SP-A’s security interest, even if SP-B 
filed against B before SP-A filed against A, and 
even if SP-B took a purchase-money security 
interest. Normally, SP-B could have investi- 
gated the source of the equipment and discov- 
ered SP-A’s filing before making an advance 
against the equipment, whereas SP-A had no 
reason to search the filings against someone 
other than its debtor, A. 

4. Taking Subject to Unperfected Security 
Interest. This section applies only if the secu- 
rity interest in the transferred collateral was 
perfected when the transferee acquired the 
collateral. See subsection (a)(2). If this condi- 
tion is not met, then the normal priority rules 
apply. 

Example 2: A owns an item of equipment 
subject to an unperfected security interest in 
favor of SP-A. A sells the equipment to B, who 
gives value and takes delivery of the equipment 
without knowledge of the security interest. B 
takes free of the security interest. See section 
9-317(b) [§ 47-9-317(b)]. If B then creates a 
security interest in favor of SP-B, no priority 
issue arises; SP-B has the only security interest 
in the equipment. 

Example 3: The facts are as in Example 2, 
except that B knows of SP-A’s security interest 
and therefore takes the equipment subject to it. 
If B creates a security interest in the equipment 
in favor of SP-B, this section does not deter- 
mine the relative priority of the security inter- 
ests. Rather, the normal priority rules govern. 
If SP-B perfects its security interest, then, 
under section 9-322(a)(2) [§ 47-9-322(a)(2)], 
SP-A’s unperfected security interest will be 
junior to SP-B’s perfected security interest. The 
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award of priority to SP-B is premised on the 
belief that SP-A’s failure to file could have 
misled SP-B. 

5. Taking Subject to Perfected Security In- 
terest that Becomes Unperfected. This section 
applies only if the security interest in the 
transferred collateral did not become unper- 
fected at any time after the transferee acquired 
the collateral. See subsection (a)(3). If this 
condition is not met, then the normal priority 
rules apply. 

Example 4: As in Example 1, A owns an item 
of equipment subject to a perfected security 
interest in favor of SP-A. A sells the equipment 
to B, not in the ordinary course of business. B 
acquires its interest subject to SP-A’s security 
interest. See sections 9-201 and 9-315(a)(1)(A) 
[$§ 47-9-201 and 47-9-315(a)(1)(A)]. B creates a 
security interest in favor of SP-B, and SP-B 
perfects its security interest. This section pro- 
vides that SP-A’s security interest is senior to 
SP-B’s. However, if SP-A’s financing statement 
lapses while SP-B’s security interest is per- 
fected, then the normal priority rules would 
apply, and SP-B’s security interest would be- 
come senior to SP-A’s security interest. See 
sections 9-322(a)(2) and 9-515(c) [§§ 47-9- 
322(a)(2) and 47-9-515(c)]. 

6. Unusual Situations. The appropriateness 
of the rule of subsection (a) is most apparent 
when it works to subordinate security interests 
having priority under the basic priority rules of 
section 9-322(a) [§ 47-9-322(a)] or the pur- 
chase-money priority rules of section 9-324 
[§ 47-9-324]. The rule also works properly 
when applied to the security interest of a buyer 
under section 2-711(3) [§ 47-2-711(3)] or a les- 
see under section 2A-508(5) [§ 47-2A-508(5)]. 
However, subsection (a) may provide an inap- 
propriate resolution of the “double debtor” 
problem in some of the wide variety of other 
contexts in which the problem may arise. Al- 
though subsection (b) limits the application of 
subsection (a) to those cases in which subordi- 
nation is known to be appropriate, courts 
should apply the rule in other settings, if nec- 
essary to promote the underlying purposes and 
policies of the Uniform Commercial Code. See 
section 1-102(1) [§ 47-1-102(1)]. 


47-9-326. Priority of security interests created by new debtor. 


(a) Subordination of security interest created by new debtor. 
Subject to subsection (b), a security interest that is created by a new debtor 
in collateral in which the new debtor has or acquires rights and is perfected 
solely by a filed financing statement that would be ineffective to perfect the 
security interest but for the application of § 47-9-316(i)(1) or § 47-9-508 is 
subordinate to a security interest in the same collateral which is perfected 
other than by such a filed financing statement. 
(b) Priority under other provisions; multiple original debtors. The 
other provisions of this part determine the priority among conflicting security 
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interests in the same collateral perfected by filed financing statements 
described in subsection (a). However, if the security agreements to which a new 
debtor became bound as debtor were not entered into by the same original 
debtor, the conflicting security interests rank according to priority in time of 


the new debtor’s having become bound. 


History. 
Acts 2000, ch. 846, § 1; 2012, ch. 708, § 9. 


Amendments. 

The 2012 amendment, effective July 1, 2013, 
rewrote (a) which read: “Subject to subsection 
(b), a security interest created by a new debtor 
which is perfected by a filed financing state- 
ment that is effective solely under § 47-9-508 
in collateral in which a new debtor has or 
acquires rights is subordinate to a security 
interest in the same collateral which is per- 


fected other than by a filed financing statement 
that is effective solely under § 47-9-508.”; and 
substituted “described in subsection (a)” for 
“that are effective solely under § 47-9-508” at 
the end of the first sentence of (b). 


Effective Dates. 

Acts 2012, ch. 708, § 22. July 1, 2013; pro- 
vided, that, for the purpose of the secretary of 
state taking necessary actions for the imple- 
mentation of the act, the act shall take effect 
April 11, 2012. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. Subordination of Security Interests Cre- 
ated by New Debtor. This section addresses the 
priority contests that may arise when a new 
debtor becomes bound by the security agree- 
ment of an original debtor and each debtor has 
a secured creditor. 

Subsection (a) subordinates the original 
debtor’s secured party’s security interest per- 
fected against the new debtor by a filed financ- 
ing statement that would be ineffective to per- 
fect the security interest but for Section 9-508 
[§ 47-9-508] or, if the original debtor and new 
debtor are located in different jurisdictions, 
Section 9-316(i)(1) [§ 47-9-316(i)(1)]. The secu- 
rity interest is subordinated to security inter- 
ests in the same collateral perfected by another 
method, e.g., by filing against the new debtor. 
This section does not subordinate a security 
interest perfected by a new initial financing 
statement providing the name of the new 
debtor, even if the initial financing statement is 
filed to maintain the effectiveness of a financing 
statement under the circumstances described 
in section 9-508(b) [§ 47-9-508(b)]. Nor does it 
subordinate a security interest perfected by a 
financing statement filed against the original 
debtor which remains effective against collat- 
eral transferred by the original debtor to the 
new debtor. See section 9-508(c) [§ 47-9- 
508(c)]. Concerning priority contests involving 
transferred collateral, see sections 9-325 and 
9-507 [§§ 47-9-325 and 47-9-507]. 

Example 1: SP-X holds a perfected-by-filing 
security interest in X Corp’s existing and after- 
acquired inventory, and SP-Z holds a perfected- 
by-possession security interest in an item of Z 
Corp’s inventory. Both X Corp and Z Corp are 
located in the same jurisdiction under Section 
9-307 [§ 47-9-307]. Z Corp becomes bound as 
debtor by X Corp’s security agreement (e.g., Z 


Corp buys X Corp’s assets and assumes its 
security agreement). See section 9-203(d) 
[§ 47-9-203(d)]. But for section 9-508 [§ 47-9- 
508], SP-X’s financing statement would be in- 
effective to perfect a security interest in the 
item of inventory in which Z Corp has rights. 
However, subsection (a) provides that SP-X’s 
perfected security interest is subordinate to 
SP-Z’s, regardless of whether SP-X’s financing 
statement was filed before SP-Z perfected its 
security interest. 

Example 2: SP-X holds a perfected-by-filing 
security interest in X Corp’s existing and after- 
acquired inventory, and SP-Z holds a perfected- 
by-filing security interest in Z Corp’s existing 
and after-acquired inventory. Both X Corp and 
Z Corp are located in the same jurisdiction 
under Section 9-307 [§ 47-9-307]. Z Corp be- 
comes bound as debtor by X Corp’s security 
agreement. Immediately thereafter, and before 
the effectiveness of SP-X’s financing statement 
lapses, Z Corp acquires a new item of inventory. 
But for section 9-508 [§ 47-9-508], SP-X’s fi- 
nancing statement would be ineffective to per- 
fect a security interest in the new item of 
inventory in which Z Corp has rights. However, 
because SP-Z’s security interest was perfected 
by a filing whose effectiveness does not depend 
on Section 9-316(i)(1) or 9-508 [§ 47-9-316(i)(1) 
or § 47-9-508], subsection (a) subordinates SP- 
X’s perfected security interest to SP-Z’s. This 
would be the case even if SP-Z filed after Z Corp 
became bound by X Corp’s security agreement, 
and regardless of which financing statement 
was filed first. 

The same result would obtain if X Corp and Z 
Corp were located in different jurisdictions. 
SP-X’s security interest would be perfected by a 
financing statement that would be ineffective 
but for Section 9-316(i)(1) [§ 47-9-316(i)(1)], 
whereas the effectiveness of SP-Z’s filing does 
not depend on Section 9-316(i)(1) or 9-508 


47-9-327 


[§ 47-9-316()(1) or § 47-9-508]. 

3. Other Priority Rules. Subsection (b) ad- 
dresses the priority among security interests 
created by the original debtor (X Corp). By 
invoking the other priority rules of this sub- 
part, as applicable, subsection (b) preserves the 
relative priority of security interests created by 
the original debtor. 

Example 3: Under the facts of Example 2, 
SP-Y also holds a perfected-by-filing security 
interest in X Corp’s existing and after-acquired 
inventory. SP-Y filed after SP-X. Inasmuch as 
both SP-X’s and SP-Y’s security interests in 
inventory acquired by Z Corp after it became 
bound would be unperfected but for the appli- 
cation of section 9-508 [§ 47-9-508], the normal 
priority rules determine their relative priori- 
ties. Under the “first-to-file-or-perfect” rule of 
section 9-322(a)(1) [§ 47-9-322(a)(1)], SP-X has 
priority over SP-Y. 

Example 4: Under the facts of Example 3, 
after Z Corp became bound by X Corp’s security 
agreement, SP-Y promptly filed a new initial 
financing statement against Z Corp. SP-X’s 
security interest remains perfected only by vir- 
tue of its original filing against X Corp which 
“would be ineffective to perfect the security 
interest but for the application of Section 9-508 
[$§ 47-9-508].” Because SP-Y’s security interest 
is perfected by the filing of a financing state- 
ment whose effectiveness does not depend on 
Section 9-508 or 9-316(i)(1) [§ 47-9-508 or 
§ 47-9-316(i)(1)], subsection (a) subordinates 
SP-X’s security interest to SP-Y’s. If both SP-X 
and SP-Y file a new initial financing statement 
against Z Corp, then the “first-to-file-or-perfect” 
rule of Section 9-322(a)(1) [§ 47-9-322(a)(1)] 
governs their priority inter se as well as their 
priority against SP-Z. 

The second sentence of subsection (b) effec- 
tively limits the applicability of the first sen- 
tence to situations in which a new debtor has 
become bound by more than one security agree- 
ment entered into by the same original debtor. 
When the new debtor has become bound by 
security agreements entered into by different 
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original debtors, the second sentence provides 
that priority is based on priority in time of the 
new debtor’s becoming bound. 

Example 5: Under the facts of Example 2, 
SP-W holds a perfected-by-filing security inter- 
est in W Corp’s existing and after-acquired 
inventory. After Z Corp became bound by X 
Corp’s security agreement in favor of SP-X, Z 
Corp became bound by W Corp’s security agree- 
ment. Under subsection (b), SP-W’s security 
interest in inventory acquired by Z Corp is 
subordinate to that of SP-X, because Z Corp 
became bound under SP-X’s security agree- 
ment before it became bound under SP-W’s 
security agreement. This is the result regard- 
less of which financing statement (SP-X’s or 
SP-W’s) was filed first. 

The second sentence of subsection (b) reflects 
the generally accepted view that priority based 
on the first-to-file rule is inappropriate for 
resolving priority disputes when the filings 
were made against different debtors. Like sub- 
section (a) and the first sentence of subsection 
(b), however, the second sentence of subsection 
(b) relates only to priority conflicts among se- 
curity interests that would be unperfected but 
for the application of Section 9-316(i)(1) or 
9-508 [§ 47-9-316(i)(1) or § 47-9-508]. 

Example 6: Under the facts of Example 5, 
after Z Corp became bound by W Corp’s secu- 
rity agreement, SP-W promptly filed a new 
initial financing statement against Z Corp. At 
that time, SP-X’s security interest was per- 
fected only pursuant to its original filing 
against X Corp which “would be ineffective to 
perfect the security interest but for the appli- 
cation of Section 9-508 [§ 47-9-508].” Because 
SP-W’s security interest is perfected by the 
filing of a financing statement whose effective- 
ness does not depend on Section 9-316(i)(1) or 
9-508 [§ 47-9-316()(1) or § 47-9-508], subsec- 
tion (a) subordinates SP-X’s security interest to 
SP-W’s. If both SP-X and SP-W file a new initial 
financing statement against Z Corp, then the 
“first-to-file-or-perfect” rule of Section 
9-322(a)(1) [§ 47-9-322(a)(1)] governs their pri- 
ority inter se as well as their priority against 
SP-Z. 


47-9-327. Priority of security interests in deposit account. 


The following rules govern priority among conflicting security interests in 


the same deposit account: 


(1) A security interest held by a secured party having control of the 
deposit account under § 47-9-104 has priority over a conflicting security 
interest held by a secured party that does not have control. 

(2) Except as otherwise provided in paragraphs (3) and (4), security 
interests perfected by control under § 47-9-314 rank according to priority in 


time of obtaining control. 


(3) Except as otherwise provided in paragraph (4), a security interest held 
by the bank with which the deposit account is maintained has priority over 


get 
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a conflicting security interest held by another secured party. 
(4) A security interest perfected by control under § 47-9-104(a)(3) has 
priority over a security interest held by the bank with which the deposit 


account is maintained. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-322, 
47-9-324, 47-9-330. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New; derived from former section 
9-115(5). 

2. Scope of This Section. This section con- 
tains the rules governing the priority of con- 
flicting security interests in deposit accounts. It 
overrides conflicting priority rules. See sections 
9-322(f)(1) and 9-324(a), (b), (d), and (f) [§§ 47- 
9-322(f)(1) and 47-9-324(a), (b), (d), and (f)J. 
This section does not apply to accounts evi- 
denced by an instrument (e.g., certain certifi- 
cates of deposit), which by definition are not 
“deposit accounts.” 

3. Control. Under paragraph (1), security 
interests perfected by control (sections 9-104 
and 9-314 [§ 47-9-103(c)]) take priority over 
those perfected otherwise, e.g., as identifiable 
cash proceeds under section 9-315 [§ 47-9-315]. 
Secured parties for whom the deposit account is 
an integral part of the credit decision will, at a 
minimum, insist upon the right to immediate 
access to the deposit account upon the debtor’s 
default (i.e., control). Those secured parties for 
whom the deposit account is less essential will 
not take control, thereby running the risk that 
the debtor will dispose of funds on deposit 
(either outright or for collateral purposes) after 
default but before the account can be frozen by 
court order or the secured party can obtain 
control. 

Paragraph (2) governs the case (expected to 
be very rare) in which a bank enters into a 
section 9-104(a)(2) [§ 47-9-104(a)(2)] control 
agreement with more than one secured party. It 
provides that the security interests rank ac- 
cording to time of obtaining control. If the bank 
is solvent and the control agreements are well 
drafted, the bank will be liable to each secured 
party, and the priority rule will have no practi- 
cal effect. 

4. Priority of Bank. Under paragraph (3), the 
security interest of the bank with which the 
deposit account is maintained normally takes 


priority over all other conflicting security inter- 
ests in the deposit account, regardless of 
whether the deposit account constitutes the 
competing secured party’s original collateral or 
its proceeds. A rule of this kind enables banks 
to extend credit to their depositors without the 
need to examine either the public record or 
their own records to determine whether an- 
other party might have a security interest in 
the deposit account. 

A secured party who takes a security interest 
in the deposit account as original collateral can 
protect itself against the results of this rule in 
one of two ways. It can take control of the 
deposit account by becoming the bank’s cus- 
tomer. Under paragraph (4), this arrangement 
operates to subordinate the bank’s security 
interest. Alternatively, the secured party can 
obtain a subordination agreement from the 
bank. See section 9-339 [§ 47-9-339]. 

A secured party who ciaims the deposit ac- 
count as proceeds of other collateral can reduce 
the risk of becoming junior by obtaining the 
debtor’s agreement to deposit proceeds into a 
specific cash-collateral account and obtaining 
the agreement of that bank to subordinate all 
its claims to those of the secured party. But if 
the debtor violates its agreement and deposits 
funds into a deposit account other than the 
cash-collateral account, the secured party risks 
being subordinated. 

5. Priority in Proceeds of, and Funds Trans- 
ferred from, Deposit Account. The priority af- 
forded by this section does not extend to pro- 
ceeds of a deposit account. Rather, section 
9-322(c) through (e) [§ 47-9-322(c) through (e)] 
and the provisions referred to in section 
9-322(f) govern priorities in proceeds of a de- 
posit account. Section 9-315(d) [§ 47-9-315(d)] 
addresses continuation of perfection in pro- 
ceeds of deposit accounts. As to funds trans- 
ferred from a deposit account that serves as 
collateral, see section 9-332 [§ 47-9-332]. 


47-9-328. Priority of security interests in investment property. 


The following rules govern priority among conflicting security interests in 


the same investment property: 
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(1) A security interest held by a secured party having control of invest- 
ment property under § 47-9-106 has priority over a security interest held by 
a secured party that does not have control of the investment property. 

(2) Except as otherwise provided in paragraphs (3) and (4), conflicting 
security interests held by secured parties each of which has control under 
§ 47-9-106 rank according to priority in time of: 

(A) if the collateral is a security, obtaining control; 
(B) if the collateral is a security entitlement carried in a securities 
account and: 

(i) if the secured party obtained control under § 47-8-106(d)(1), the 
secured party’s becoming the person for which the securities account is 
maintained; 

(ii) if the secured party obtained control under § 47-8-106(d)(2), the 
securities intermediary’s agreement to comply with the secured party’s 
entitlement orders with respect to security entitlements carried or to be 
carried in the securities account; or 

(iii) if the secured party obtained control through another person 
under § 47-8-106(d)(3), the time on which priority would be based under 
this paragraph if the other person were the secured party; or 
(C) if the collateral is a commodity contract carried with a commodity 

intermediary, the satisfaction of the requirement for control specified in 

§ 47-9-106(b)(2) with respect to commodity contracts carried or to be 

carried with the commodity intermediary. 

(3) A security interest held by a securities intermediary in a security 
entitlement or a securities account maintained with the securities interme- 
diary has priority over a conflicting security interest held by another secured 
party. 

(4) Asecurity interest held by a commodity intermediary in a commodity 
contract or a commodity account maintained with the commodity interme- 
diary has priority over a conflicting security interest held by another secured 
party. 

(5) Asecurity interest in a certificated security in registered form which is 
perfected by taking delivery under § 47-9-313(a) and not by control under 
§ 47-9-314 has priority over a conflicting security interest perfected by a 
method other than control. 

(6) Conflicting security interests created by a broker, securities interme- 
diary, or commodity intermediary which are perfected without control under 
§ 47-9-106 rank equally. 

(7) In all other cases, priority among conflicting security interests in 
investment property is governed by 8§ 47-9-322 and 47-9-323. 


History. Section to Section References. 
Acts 2000, ch. 846, § 1. This section is referred to in § 47-9-322. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-115(5). erty. Paragraph (1) states the most important 
2. Scope of This Section. This section con- general rule — that a secured party who ob- 
tains the rules governing the priority of con- tains control has priority over a secured party 
flicting security interests in investment prop- who does not obtain control. Paragraphs (2) 
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through (4) deal with conflicting security inter- 
ests each of which is perfected by control. 
Paragraph (5) addresses the priority of a secu- 
rity interest in a certificated security which is 
perfected by delivery but not control. Para- 
graph (6) deals with the relatively unusual 
circumstance in which a broker, securities in- 
termediary, or commodity intermediary has 
created conflicting security interests none of 
which is perfected by control. Paragraph (7) 
provides that the general priority rules of sec- 
tions 9-322 and 9-323 [§§ 47-9-322 and 47-9- 
323] apply to cases not covered by the specific 
rules in this section. The principal application 
of this residual rule is that the usual first in 
time of filing rule applies to conflicting security 
interests that are perfected only by filing. Be- 
cause the control priority rule of paragraph (1) 
provides for the ordinary cases in which per- 
sons purchase securities on margin credit from 
their brokers, there is no need for special rules 
for purchase-money security interests. See also 
section 9-103 [§ 47-9-103] (limiting purchase- 
money collateral to goods and software). 

3. General Rule: Priority of Security Interest 
Perfected by Control. Under paragraph (1), a 
secured party who obtains control has priority 
over a secured party who does not obtain con- 
trol. The control priority rule does not turn on 
either temporal sequence or awareness of con- 
flicting security interests. Rather, it is a struc- 
tural rule, based on the principle that a lender 
should be able to rely on the collateral without 
question if the lender has taken the necessary 
steps to assure itself that it is in a position 
where it can foreclose on the collateral without 
further action by the debtor. The control prior- 
ity rule is necessary because the perfection 
rules provide considerable flexibility in struc- 
turing secured financing arrangements. For 
example, at the “retail” level, a secured lender 
to an investor who wants the full measure of 
protection can obtain control, but the creditor 
may be willing to accept the greater measure of 
risk that follows from perfection by filing. Simi- 
larly, at the “wholesale” level, a lender to secu- 
rities firms can leave the collateral with the 
debtor and obtain a perfected security interest 
under the automatic perfection rule of section 
9-309(10) [§ 47-9-309(10)], but a lender who 
wants to be entirely sure of its position will 
want to obtain control. The control priority rule 
of paragraph (1) is an essential part of this 
system of flexibility. It is feasible to provide 
more than one method of perfecting security 
interests only if the rules ensure that those who 
take the necessary steps to obtain the full 
measure of protection do not run the risk of 
subordination to those who have not taken such 
steps. A secured party who is unwilling to run 
the risk that the debtor has granted or will 
grant a conflicting control security interest 
should not make a loan without obtaining con- 
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trol of the collateral. 

As applied to the retail level, the control 
priority rule means that a secured party who 
obtains control has priority over a conflicting 
security interest perfected by filing without 
regard to inquiry into whether the control se- 
cured party was aware of the filed security 
interest. Prior to the 1994 revisions to articles 8 
and 9, article 9 did not permit perfection of 
security interests in securities by filing. Accord- 
ingly, parties who deal in securities never de- 
veloped a practice of searching the UCC files 
before conducting securities transactions. Al- 
though filing is now a permissible method of 
perfection, in order to avoid disruption of exist- 
ing practices in this business it is necessary to 
give perfection by filing a different and more 
limited effect for securities than for some other 
forms of collateral. The priority rules are not 
based on the assumption that parties who per- 
fect by the usual method of obtaining control 
will search the files. Quite the contrary, the 
control priority rule is intended to ensure that, 
with respect to investment property, secured 
parties who do obtain control are entirely un- 
affected by filings. To state the point another 
way, perfection by filing is intended to affect 
only general creditors or other secured credi- 
tors who rely on filing. The rule that a security 
interest perfected by filing can be primed by a 
control security interest, without regard to 
awareness, is a consequence of the system of 
perfection and priority rules for investment 
property. These rules are designed to take ac- 
count of the circumstances of the securities 
markets, where filing is not given the same 
effect as for some other forms of property. No 
implication is made about the effect of filing 
with respect to security interests in other forms 
of property, nor about other article 9 rules, e.g., 
section 9-330 [§ 47-9-330], which govern the 
circumstances in which security interests in 
other forms of property perfected by filing can 
be primed by subsequent perfected security 
interests. 

The following examples illustrate the appli- 
cation of the priority rule in paragraph (1): 

Example 1: Debtor borrows from Alpha and 
grants Alpha a security interest in a variety of 
collateral, including all of Debtor’s investment 
property. At that time Debtor owns 1000 shares 
of XYZ Co. stock for which Debtor has a certifi- 
cate. Alpha perfects by filing. Later, Debtor 
borrows from Beta and grants Beta a security 
interest in the 1000 shares of XYZ Co. stock. 
Debtor delivers the certificate, properly in- 
dorsed, to Beta. Alpha and Beta both have 
perfected security interests in the XYZ Co. 
stock. Beta has control, see section 8-106(b)(1) 
[§ 47-8-106(b)(1)], and hence has priority over 
Alpha. 

Example 2: Debtor borrows from Alpha and 
grants Alpha a security interest in a variety of 
collateral, including all of Debtor’s investment 
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property. At that time Debtor owns 1000 shares 
of XYZ Co. stock, held through a securities 
account with Able & Co. Alpha perfects by 
filing. Later, Debtor borrows from Beta and 
grants Beta a security interest in the 1000 
shares of XYZ Co. stock. Debtor instructs Able 
to have the 1000 shares transferred through 
the clearing corporation to Custodian Bank, to 
be credited to Beta’s account with Custodian 
Bank. Alpha and Beta both have perfected 
security interests in the XYZ Co. stock. Beta 
has control, see section 8-106(d)(1) [§ 47-8- 
106(d)(1)], and hence has priority over Alpha. 

Example 3: Debtor borrows from Alpha and 
grants Alpha a security interest in a variety of 
collateral, including all of Debtor’s investment 
property. At that time Debtor owns 1000 shares 
of XYZ Co. stock, which is held through a 
securities account with Able & Co. Alpha per- 
fects by filing. Later, Debtor borrows from Beta 
and grants Beta a security interest in the 1000 
shares of XYZ Co. stock. Debtor, Able, and Beta 
enter into an agreement under which Debtor 
will continue to receive dividends and distribu- 
tions, and will continue to have the right to 
direct dispositions, but Beta will also have the 
right to direct dispositions and receive the 
proceeds. Alpha and Beta both have perfected 
security interests in the XYZ Co. stock (more 
precisely, in the Debtor’s security entitlement 
to the financial asset consisting of the XYZ Co. 
stock). Beta has control, see section 8-106(d)(2) 
[§ 47-8-106(d)(2)], and hence has priority over 
Alpha. 

Example 4: Debtor borrows from Alpha and 
grants Alpha a security interest in a variety of 
collateral, including all of Debtor’s investment 
property. At that time Debtor owns 1000 shares 
of XYZ Co. stock, held through a securities 
account with Able & Co. Alpha perfects by 
filing. Debtor’s agreement with Able & Co. 
provides that Able has a security interest in all 
securities carried in the account as security for 
any obligations of Debtor to Able. Debtor incurs 
obligations to Able and later defaults on the 
obligations to Alpha and Able. Able has control 
by virtue of the rule of section 8-106(e) [§ 47- 
8-106(e)] that if a customer grants a security 
interest to its own intermediary, the intermedi- 
ary has control. Since Alpha does not have 
control, Able has priority over Alpha under the 
general control priority rule of paragraph (1). 

4. Conflicting Security Interests Perfected 
by Control: Priority of Securities Intermediary 
or Commodity Intermediary. Paragraphs (2) 
through (4) govern the priority of conflicting 
security interests each of which is perfected by 
control. The following example explains the 
application of the rules in paragraphs (3) and 
(4): 

Example 5: Debtor holds securities through a 
securities account with Able & Co. Debtor’s 
agreement with Able & Co. provides that Able 
has a security interest in all securities carried 
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in the account as security for any obligations of 
Debtor to Able. Debtor borrows from Beta and 
grants Beta a security interest in 1000 shares 
of XYZ Co. stock carried in the account. Debtor, 
Able, and Beta enter into an agreement under 
which Debtor will continue to receive dividends 
and distributions and will continue to have the 
right to direct dispositions, but Beta will also 
have the right to direct dispositions and receive 
the proceeds. Debtor incurs obligations to Able 
and later defaults on the obligations to Beta 
and Able. Both Beta and Able have control, so 
the general control priority rule of paragraph 
(1) does not apply. Compare Example 4. Para- 
graph (3) provides that a security interest held 
by a securities intermediary in positions of its 
own customer has priority over a conflicting 
security interest of an external lender, so Able 
has priority over Beta. (Paragraph (4) contains 
a parallel rule for commodity intermediaries.) 
The agreement among Able, Beta, and Debtor 
could, of course, determine the relative priority 
of the security interests of Able and Beta, see 
section 9-339 [§ 47-9-339], but the fact that the 
intermediary has agreed to act on the instruc- 
tions of a secured party such as Beta does not 
itself imply any agreement by the intermediary 
to subordinate. 

5. Conflicting Security Interests Perfected 
by Control: Temporal Priority. Former section 
9-115 introduced into article 9 the concept of 
conflicting security interests that rank equally. 
Paragraph (2) of this section governs priority in 
those circumstances in which more than one 
secured party (other than a broker, securities 
intermediary, or commodity intermediary) has 
control. It replaces the equal-priority rule for 
conflicting security interests in investment 
property with a temporal rule. For securities, 
both certificated and uncertificated, under 
paragraph (2)(A) priority is based on the time 
that control is obtained. For security entitle- 
ments carried in securities accounts, the treat- 
ment is more complex. Paragraph (2)(B) bases 
priority on the timing of the steps taken to 
achieve control. The following example illus- 
trates the application of paragraph (2). 

Example 6: Debtor borrows from Alpha and 
grants Alpha a security interest in a variety of 
collateral, including all of Debtor’s investment 
property. At that time Debtor owns a security 
entitlement that includes 1000 shares of XYZ 
Co. stock that Debtor holds through a securities 
account with Able & Co. Debtor, Able, and 
Alpha enter into an agreement under which 
Debtor will continue to receive dividends and 
distributions, and will continue to have the 
right to direct dispositions, but Alpha will also 
have the right to direct dispositions and receive 
the proceeds. Later, Debtor borrows from Beta 
and grants Beta a security interest in all its 
investment property, existing and after-ac- 
quired. Debtor, Able, and Beta enter into an 
agreement under which Debtor will continue to 
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receive dividends and distributions, and will 
continue to have the right to direct dispositions, 
but Beta will also have the right to direct 
dispositions and receive the proceeds. Alpha 
and Beta both have perfected-by-control secu- 
rity interests in the security entitlement to the 
XYZ Co. stock by virtue of their agreements 
with Able. See sections 8-106(d)(2), 9-106(a), 
and 9-314(a) [§§ 47-8-106(d)(2), 47-9-106(a), 
and 47-9-314(a)]. Under paragraph (2)(B)(ii), 
the priority of each security interest dates from 
the time of the secured party’s agreement with 
Able. Because Alpha’s agreement was first in 
time, Alpha has priority. This priority applies 
equally to security entitlements to financial 
assets credited to the account after the agree- 
ment was entered into. 

The priority rule is analogous to “first-to-file” 
priority under section 9-322 [§ 47-9-322] with 
respect to after-acquired collateral. Paragraphs 
(2)(B)G) and (2)(B)(Gii) provide similar rules for 
security entitlements as to which control is 
obtained by other methods, and paragraph 
(2)(C) provides a similar rule for commodity 
contracts carried in a commodity account. Sec- 
tion 8-510 [§ 47-8-510] also has been revised to 
provide a temporal priority conforming to para- 
graph (2)(B). 

6. Certificated Securities. A long-standing 
practice has developed whereby secured parties 
whose collateral consists of a security evi- 
denced by a security certificate take possession 
of the security certificate. If the security certifi- 
cate is in bearer form, the secured party’s 
acquisition of possession constitutes “delivery” 
under section 8-301(a)(1) [§ 47-8-301(a)(1)], 
and the delivery constitutes “control” under 
section 8-106(a) [§ 47-8-106(a)]. Comment 5 
discusses the priority of security interests per- 
fected by control of investment property. 

If the security certificate is in registered 
form, the secured party will not achieve control 
over the security unless the security certificate 
contains an appropriate indorsement or is (re- 
)registered in the secured party’s name. See 
section 8-106(b) [§ 47-8-106(b)]. However, the 
secured party’s acquisition of possession consti- 
tutes “delivery” of the security certificate under 
section 8-301 [§ 47-8-301]and serves to perfect 
the security interest under section 9-313(a) 
[§ 47-9-313(a)], even if the security certificate 
has not been appropriately indorsed and has 
not been (re)registered in the secured party’s 
name. A security interest perfected by this 
method has priority over a security interest 
perfected other than by control (e.g., by filing). 
See paragraph (5). 

The priority rule stated in paragraph (5) may 
seem anomalous, in that it can afford less 
favorable treatment to purchasers who buy 
collateral outright than to those who take a 
security interest in it. For example, a buyer of a 
security certificate would cut off a security 
interest perfected by filing only if the buyer 
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achieves the status of a protected purchaser 
under section 8-303 [§ 47-8-303]. The buyer 
would not be a protected purchaser, for ex- 
ample, if it does not obtain “control” under 
section 8-106 [§ 47-8-106] (e.g., if it fails to 
obtain a proper indorsement of the certificate) 


‘or if it had notice of an adverse claim under 


section 8-105 [§ 47-8-105]. The apparent 
anomaly disappears, however, when one under- 
stands the priority rule not as one intended to 
protect careless or guilty parties, but as one 
that eliminates the need to conduct a search of 
the public records only insofar as necessary to 
serve the needs of the securities markets. 

7. Secured Financing of Securities Firms. 
Priority questions concerning security interests 
granted by brokers and securities intermediar- 
ies are governed by the general control-beats- 
non-control priority rule of paragraph (1), as 
supplemented by the special rules set out in 
paragraphs (2) (temporal priority — first to 
control), (3) (special priority for securities inter- 
mediary), and (6) (equal priority for noncon- 
trol). The following examples illustrate the pri- 
ority rules as applied to this setting. (In all 
cases it is assumed that the debtor retains 
sufficient other securities to satisfy all custom- 
ers’ claims. This section deals with the relative 
rights of secured lenders to a securities firm. 
Disputes between a secured lender and the 
firm’s own customers are governed by section 
8-511 [§ 47-8-511].) 

Example 7: Able & Co., a securities dealer, 
enters into financing arrangements with two 
lenders, Alpha Bank and Beta Bank. In each 
case the agreements provide that the lender 
will have a security interest in the securities 
identified on lists provided to the lender on a 
daily basis, that the debtor will deliver the 
securities to the lender on demand, and that 
the debtor will not list as collateral any securi- 
ties which the debtor has pledged to any other 
lender. Upon Able’s insolvency it is discovered 
that Able has listed the same securities on the 
collateral lists provided to both Alpha and Beta. 
Alpha and Beta both have perfected security 
interests under the automatic-perfection rule of 
section 9-309(10) [§ 47-9-309 (10)]. Neither Al- 
pha nor Beta has control. Paragraph (6) pro- 
vides that the security interests of Alpha and 
Beta rank equally, because each of them has a 
noncontrol security interest granted by a secu- 
rities firm. They share pro-rata. 

Example 8: Able enters into financing ar- 
rangements, with Alpha Bank and Beta Bank 
as in Example 7. At some point, however, Beta 
decides that it is unwilling to continue to pro- 
vide financing on a noncontrol basis. Able di- 
rects the clearing corporation where it holds its 
principal inventory of securities to move speci- 
fied securities into Beta’s account. Upon Able’s 
insolvency it is discovered that a list of collat- 
eral provided to Alpha includes securities that 
had been moved to Beta’s account. Both Alpha 
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and Beta have perfected security interests; Al- 
pha under the automatic-perfection rule of sec- 
tion 9-309(10) [§ 47-9-309(10)], and Beta under 
that rule and also the perfection-by-control rule 
in section 9-314(a) [§ 47-9-314(a)]. Beta has 
control but Alpha does not. Beta has priority 
over Alpha under paragraph (1). 

Example 9: Able & Co. carries its principal 
inventory of securities through Clearing Corpo- 
ration, which offers a “shared control” facility 
whereby a participant securities firm can enter 
into an arrangement with a lender under which 
the securities firm will retain the power to 
trade and otherwise direct dispositions of secu- 
rities carried in its account, but Clearing Cor- 
poration agrees that, at any time the lender so 
directs, Clearing Corporation will transfer any 
securities from the firm’s account to the lend- 
er’s account or otherwise dispose of them as 
directed by the lender. Able enters into financ- 
ing arrangements with two lenders, Alpha and 
Beta, each of which obtains such a control 
agreement from Clearing Corporation. The 
agreement with each lender provides that Able 
will designate specific securities as collateral on 
lists provided to the lender on a daily or other 
periodic basis, and that it will not pledge the 
same securities to different lenders. Upon 
Able’s insolvency, it is discovered that Able has 
listed the same securities on the collateral lists 
provided to both Alpha and Beta. Both Alpha 
and Beta have control over the disputed secu- 
rities. Paragraph (2) awards priority to which- 
ever secured party first entered into the agree- 
ment with Clearing Corporation. 

8. Relation to Other Law. Section 1-103 
[§ 47-9-103] provides that “unless displaced by 
particular provisions of the Uniform Commer- 
cial Code, the principles of law and equity ... 
shall supplement its provisions.” There may be 
circumstances in which a secured party’s action 
in acquiring a security interest that has prior- 
ity under this section constitutes conduct that 
is wrongful under other law. Though the possi- 
bility of such resort to other law may provide an 
appropriate “escape valve” for cases of egre- 
gious conduct, care must be taken to ensure 
that this does not impair the certainty and 
predictability of the priority rules. Whether a 
court may appropriately look to other law to 
impose liability upon or estop a secured party 
from asserting its article 9 priority depends on 
an assessment of the secured party’s conduct 
under the standards established by such other 
law as well as a determination of whether the 
particular application of such other law is dis- 
placed by the UCC. 

Some circumstances in which other law is 
clearly displaced by the UCC rules are readily 
identifiable. Common law “first in time, first in 
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right” principles, or correlative tort liability 
rules such as common law conversion prin- 
ciples under which a purchaser may incur li- 
ability to a person with a prior property inter- 
est without regard to awareness of that claim, 
are necessarily displaced by the priority rules 
set out in this section since these rules deter- 
mine the relative ranking of security interests 
in investment property. So too, article 8 pro- 
vides protections against adverse claims to cer- 
tain purchasers of interests in investment 
property. In circumstances where a secured 
party not only has priority under section 9-328 
[§ 47-9-328], but also qualifies for protection 
against adverse claims under section 8-303, 
8-502, or 8-510 [§ 47-8-303, 47-8-502, or 47-8- 
510], resort to other law would be precluded. 

In determining whether it is appropriate in a 
particular case to look to other law, account 
must also be taken of the policies that underlie 
the commercial law rules on securities markets 
and security interests in securities. A principal 
objective of the 1994 revision of article 8 and 
the provisions of article 9 governing investment 
property was to ensure that secured financing 
transactions can be implemented on a simple, 
timely, and certain basis. One of the circum- 
stances that led to the revision was the concern 
that uncertainty in the application of the rules 
on secured transactions involving securities 
and other financial assets could contribute to 
systemic risk by impairing the ability of finan- 
cial institutions to provide liquidity to the mar- 
kets in times of stress. The control priority rule 
is designed to provide a clear and certain rule to 
ensure that lenders who have taken the neces- 
sary steps to establish control do not face a risk 
of subordination to other lenders who have not 
done so. 

The control priority rule does not turn on an 
inquiry into the state of a secured party’s 
awareness of potential conflicting claims be- 
cause a rule under which a person’s rights 
depended on that sort of after-the-fact inquiry 
could introduce an unacceptable measure of 
uncertainty. If an inquiry into awareness could 
provide a complete and satisfactory resolution 
of the problem in all cases, the priority rules of 
this section would have incorporated that test. 
The fact that they do not necessarily means 
that resort to other law based solely on that 
factor is precluded, though the question 
whether a control secured party induced or 
encouraged its financing arrangement with ac- 
tual knowledge that the debtor would be violat- 
ing the rights of another secured party may, in 
some circumstances, appropriately be treated 
as a factor in determining whether the control 
party’s action is the kind of egregious conduct 
for which resort to other law is appropriate. 
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47-9-329. Priority of security interests in letter-of-credit right. 


The following rules govern priority among conflicting security interests in 


the same letter-of-credit right: 


(1) A security interest held by a secured party having control of the 
letter-of-credit right under § 47-9-107 has priority to the extent of its control 
over a conflicting security interest held by a secured party that does not have 


control. 


(2) Security interests perfected by control under § 47-9-314 rank accord- 
ing to priority in time of obtaining control. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in § 47-9-322. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New; loosely modeled after former 
section 9-115(5). 

2. General Rule. Paragraph (1) awards pri- 
ority to a secured party who perfects a security 
interest directly in letter-of-credit rights (i.e., 
one that takes an assignment of proceeds and 
obtains consent of the issuer or any nominated 
person under section 5-114(c) [§ 47-5-114(c)]) 
over another conflicting security interest (i.e., 
one that is perfected automatically in the let- 
ter-of-credit rights as supporting obligations 
under section 9-308(d) [§ 47-9-308(d)]). This is 
consistent with international letter-of-credit 
practice and provides finality to payments 
made to recognized assignees of letter-of-credit 
proceeds. If an issuer or nominated person 
recognizes multiple security interests in a let- 
ter-of-credit right, resulting in multiple parties 
having control (section 9-107 [§ 47-9-107]), un- 
der paragraph (2) the security interests rank 
according to the time of obtaining control. 

3. Drawing Rights; Transferee Beneficiaries. 
Drawing under a letter of credit is personal to 
the beneficiary and requires the beneficiary to 
perform the conditions for drawing under the 
letter of credit. Accordingly, a beneficiary’s 
grant of a security interest in a letter of credit 
includes the beneficiary’s “letter-of-credit right” 
as defined in section 9-102 [§ 47-9-102] and the 
right to “proceeds of (the) letter of credit” as 
defined in section 5-114(a) [§ 47-5-114(a)], but 
does not include the right to demand payment 
under the letter of credit. 

Section 5-114(e) [§ 47-5-114(e)] provides that 
the “(r)ights of a transferee beneficiary or nomi- 
nated person are independent of the beneficia- 
ry’s assignment of the proceeds of a letter of 
credit and are superior to the assignee’s right to 
the proceeds.” To the extent the rights of a 
transferee beneficiary or nominated person are 
independent and superior, this article does not 
apply. See section 9-109(c) [§ 47-9-109(c)]. 

Under article 5, there is in effect a novation 
upon the transfer with the issuer becoming 
bound on a new, independent obligation to the 


transferee. The rights of nominated persons 
and transferee beneficiaries under a letter of 
credit include the right to demand payment 
from the issuer. Under section 5-114(e) [§ 47- 
5-114(e)], their rights to payment are indepen- 
dent of their obligations to the beneficiary (or 
original beneficiary) and superior to the rights 
of assignees of letter-of-credit proceeds (section 
5-114(c) [§ 47-5-114(c)]) and others claiming a 
security interest in the beneficiary’s (or original 
beneficiary’s) letter-of-credit rights. 

A transfer of drawing rights under a trans- 
ferable letter of credit establishes independent 
article 5 rights in the transferee and does not 
create or perfect an article 9 security interest in 
the transferred drawing rights. The definition 
of “letter-of-credit right” in section 9-102 [§ 47- 
9-102] excludes a beneficiary’s drawing rights. 
The exercise of drawing rights by a transferee 
beneficiary may breach a contractual obligation 
of the transferee to the original beneficiary 
concerning when and how much the transferee 
may draw or how it may use the funds received 
under the letter of credit. If, for example, draw- 
ing rights are transferred to support a sale or 
loan from the transferee to the original benefi- 
ciary, then the transferee would be obligated to 
the original beneficiary under the sale or loan 
agreement to account for any drawing and for 
the use of any funds received. The transferee’s 
obligation would be governed by the applicable 
law of contracts or restitution. 

4. Secured Party-Transferee Beneficiaries. 
As described in comment 3, drawing rights 
under letters of credit are transferred in many 
commercial contexts in which the transferee is 
not a secured party claiming a security interest 
in an underlying receivable supported by the 
letter of credit. Consequently, a transfer of a 
letter of credit is not a method of “perfection” of 
a security interest. The transferee’s indepen- 
dent right to draw under the letter of credit and 
to receive and retain the value thereunder (in 
effect, priority) is not based on article 9 but on 
letter-of-credit law and the terms of the letter of 
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credit. Assume, however, that a secured party 
does hold a security interest in a receivable that 
is owned by a beneficiary-debtor and supported 
by a transferable letter of credit. Assume fur- 
ther that the beneficiary-debtor causes the let- 
ter of credit to be transferred to the secured 
party, the secured party draws under the letter 
of credit, and, upon the issuer’s payment to the 
secured party-transferee, the underlying ac- 
count debtor’s obligation to the original benefi- 
ciary-debtor is satisfied. In this situation, the 
payment to the secured party-transferee is pro- 
ceeds of the receivable collected by the secured 
party-transferee. Consequently, the secured 
party-transferee would have certain duties to 
the debtor and third parties under article 9. For 
example, it would be obliged to collect under 
the letter of credit in a commercially reasonable 
manner and to remit any surplus pursuant to 
sections 9-607 and 9-608 [§§ 47-9-607 and 
47-9-608]. 

This scenario is problematic under letter-of- 
credit law and practice, inasmuch as a trans- 
feree beneficiary collects in its own right aris- 
ing from its own performance. Accordingly, 
under section 5-114 [§ 47-5-114], the indepen- 
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dent and superior rights of a transferee control 
over any inconsistent duties under article 9. A 
transferee beneficiary may take a transfer of 
drawing rights to avoid reliance on the original 
beneficiary’s credit and collateral, and it may 
consider any article 9 rights superseded by its 
article 5 rights. Moreover, it will not always be 
clear (i) whether a transferee beneficiary has a 
security interest in the underlying collateral, 
(ii) whether any security interest is senior to 
the rights of others, or (iii) whether the trans- 
feree beneficiary is aware that it holds a secu- 
rity interest. There will be clear cases in which 
the role of a transferee beneficiary as such is 
merely incidental to a conventional secured 
financing. There also will be cases in which the 
existence of a security interest may have little 
to do with the position of a transferee benefi- 
ciary as such. In dealing with these cases and 
less clear cases involving the possible applica- 
tion of article 9 to a nominated person or a 
transferee beneficiary, the right to demand pay- 
ment under a letter of credit should be distin- 
guished from letter-of-credit rights. The courts 
also should give appropriate consideration to 
the policies and provisions of article 5 and 
letter-of-credit practice as well as article 9. 


47-9-330. Priority of purchaser of chattel paper or instrument. 


(a) Purchaser’s priority: 


security 


interest claimed merely as 


proceeds. A purchaser of chattel paper has priority over a security interest in 
the chattel paper which is claimed merely as proceeds of inventory subject to 


a security interest if: 


(1) in good faith and in the ordinary course of the purchaser’s business, 
the purchaser gives new value and takes possession of the chattel paper or 
obtains control of the chattel paper under § 47-9-105; and 

(2) the chattel paper does not indicate that it has been assigned to an 
identified assignee other than the purchaser. 


(b) Purchaser’s priority: other security interests. A purchaser of chat- 
tel paper has priority over a security interest in the chattel paper which is 
claimed other than merely as proceeds of inventory subject to a security 
interest if the purchaser gives new value and takes possession of the chattel 
paper or obtains control of the chattel paper under § 47-9-105 in good faith, in 
the ordinary course of the purchaser’s business, and without knowledge that 
the purchase violates the rights of the secured party. 

(c) Chattel paper purchaser’s priority in proceeds. Except as other- 
wise provided in § 47-9-327, a purchaser having priority in chattel paper 
under subsection (a) or (b) also has priority in proceeds of the chattel paper to 
the extent that: 

(1) § 47-9-322 provides for priority in the proceeds; or 

(2) the proceeds consist of the specific goods covered by the chattel paper 
or cash proceeds of the specific goods, even if the purchaser’s security 
interest in the proceeds is unperfected. 

(d) Instrument purchaser’s priority. Except as otherwise provided in 
§ 47-9-331(a), a purchaser of an instrument has priority over a security 
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interest in the instrument perfected by a method other than possession if the 
purchaser gives value and takes possession of the instrument in good faith and 
without knowledge that the purchase violates the rights of the secured party. 

(e) Holder of purchase-money security interest gives new value. For 
purposes of subsections (a) and (b), the holder of a purchase-money security 
interest in inventory gives new value for chattel paper constituting proceeds of 
the inventory. 

(f) Indication of assignment gives knowledge. For purposes of subsec- 
tions (b) and (d), if chattel paper or an instrument indicates that it has been 
assigned to an identified secured party other than the purchaser, a purchaser 
of the chattel paper or instrument has knowledge that the purchase violates 


the rights of the secured party. 


History. 
Acts 2000, ch. 846, § 1. 


Cross-References. 
Transition provisions, title 47, ch. 9, part 7. 
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47-9-324. 
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§§ 47-1010, 47-1011. 
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Commercial Law, §§ 98, 103. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Unpaid Transferee. 
2. Rights of Assignee of Notes and Conditional 
Sales Contract. 


1. Unpaid Transferee. 

Where an unpaid transferee of chattel paper 
meets the requirements of subsection (b), the 
code gives the transferee priority over an inven- 
tory financer when the goods are returned to 
the dealer after the sale. General Motors Accep- 
tance Corp. v. Third Nat'l Bank, 812 S.W.2d 
593, 1991 Tenn. App. LEXIS 121 (Tenn. Ct. 
App. 1991). 


2. Rights of Assignee of Notes and Condi- 
tional Sales Contract. 
Where the retention of title by the seller in a 


conditional sale of goods is a mere security for 
the payment of the price, the assignment of 
notes executed by the purchaser for the price 
vests in the assignee all the right, title and 
interest of the vendor in the property, together 
with all the remedies conferred by law on the 
vendor; however, an assignment of a contract of 
sale of personal property, which contract re- 
tains title to the property but does not contain 
an obligation to pay, does not give the assignee 
a title to or interest in the property superior to 
the title and interest of an assignee of notes for 
the purchase price. Taylor v. Goodrich Tire & 
Rubber Co., 20 Tenn. App. 352, 98 S.W.2d 1094, 
1935 Tenn. App. LEXIS 15 (Tenn. Ct. App. 
1935). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-308. 

2. Nontemporal Priority. This article permits 
a security interest in chattel paper or instru- 
ments to be perfected either by filing or by the 
secured party’s taking possession. This section 
enables secured parties and other purchasers of 
chattel paper (both electronic and tangible) and 
instruments to obtain priority over earlier-per- 
fected security interests, thereby promoting the 
negotiability of these types of receivables. 

3. Chattel Paper. Subsections (a) and (b) 
follow former section 9-308 in distinguishing 


between earlier-perfected security interests in 
chattel paper that is claimed merely as pro- 
ceeds of inventory subject to a security interest 
and chattel paper that is claimed other than 
merely as proceeds. Like former section 9-308, 
this section does not elaborate upon the phrase 
“merely as proceeds.” For an elaboration, see 
PEB Commentary No. 8. 

This section makes explicit the “good faith” 
requirement and retains the requirements of 
“the ordinary course of the purchaser’s busi- 
ness” and the giving of “new value” as condi- 
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tions for priority. Concerning the last, this 
article deletes former section 9-108 and adds to 
section 9-102 [§ 47-9-102] a completely differ- 
ent definition of the term “new value.” Under 
subsection (e), the holder of a purchase-money 
security interest in inventory is deemed to give 
“new value” for chattel paper constituting the 
proceeds of the inventory. Accordingly, the pur- 
chase-money secured party may qualify for 
priority in the chattel paper under subsection 
(a) or (b), whichever is applicable, even if it does 
not make an additional advance against the 
chattel paper. 

If a possessory security interest in tangible 
chattel paper or a perfected-by-control security 
interest in electronic chattel paper does not 
qualify for priority under this section, it may be 
subordinate to a perfected-by-filing security in- 
terest under section 9-322(a)(1) 
[§ 47-9-322(a)(1)]. 

4. Possession and Control. To qualify for pri- 
ority under subsection (a) or (b), a purchaser 
must “take[ ] possession of the chattel paper or 
obtain[ ] control of the chattel paper under 
Section 9-105 [§ 47-9-105].” When chattel pa- 
per comprises one or more tangible records and 
one or more electronic records, a purchaser may 
satisfy the possession-or-control requirement 
by taking possession of the tangible records 
under Section 9-313 [§ 47-9-313] and having 
control of the electronic records under Section 
9-105 [§ 47-9-105]. In determining which of 
several related records constitutes chattel pa- 
per and thus is relevant to possession or con- 
trol, the form of the records is irrelevant. 
Rather, the touchstone is whether possession or 
control of the record would afford the public 
notice contemplated by the possession and con- 
trol requirements. For example, because pos- 
session or control of an amendment extending 
the term of a lease would not afford the contem- 
plated public notice, the amendment would not 
constitute chattel paper regardless of whether 
the amendment is in tangible form and the 
lease is in electronic form, the amendment is 
electronic and the lease is tangible, the amend- 
ment and lease are both tangible, or the amend- 
ment and lease are both electronic. 

Two common practices have raised particular 
concerns with respect to the possession require- 
ment. First, in some cases the parties create 
more than one copy or counterpart of chattel 
paper evidencing a single secured obligation or 
lease. This practice raises questions as to which 
counterpart is the “original” and whether it is 
necessary for a purchaser to take possession of 
all counterparts in order to “take possession” of 
the chattel paper. Second, parties sometimes 
enter into a single “master” agreement. The 
master agreement contemplates that the par- 
ties will enter into separate “schedules” from 
time to time, each evidencing chattel paper. 
Must a purchaser of an obligation or lease 
evidenced by a single schedule also take pos- 
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session of the master agreement as well as the 
schedule in order to “take possession” of the 
chattel paper? ¥ 

The problem raised by the first practice is 
easily solved. The parties may in the terms of 
their agreement and by designation on the 
chattel paper identify only one counterpart as 
the original chattel paper for purposes of taking 
possession of the chattel paper. Concerns about 
the second practice also are easily solved by 
careful drafting. Each schedule should provide 
that it incorporates the terms of the master 
agreement, not the other way around. This will 
make it clear that each schedule is a “stand 
alone” document. . 

A secured party may wish to convert tangible 
chattel paper to electronic chattel paper and 
vice versa. The priority of a security interest in 
chattel paper under subsection (a) or (b) may be 
preserved, even if the form of the chattel paper 
changes. The principle implied in the preceding 
paragraph, i.e., that not every copy of chattel 
paper is relevant, applies to “control” as well as 
to “possession.” When there are multiple copies 
of chattel paper, a secured party may take 
“possession” or obtain “control” of the chattel 
paper if it acts with respect to the copy or copies 
that are reliably identified as the copy or copies 
that are relevant for purposes of possession or 
control. This principle applies as well to chattel 
paper that has been converted from one form to 
another, even if the relevant copies are not the 
“original” chattel paper. 

5. Chattel Paper Claimed Merely as Pro- 
ceeds. Subsection (a) revises the rule in former 
section 9-308(b) [§ 47-9-308(b)] to eliminate 
reference to what the purchaser knows. In- 
stead, a purchaser who meets the possession or 
control, ordinary course, and new value re- 
quirements takes priority over a competing 
security interest unless the chattel paper itself 
indicates that it has been assigned to an iden- 
tified assignee other than the purchaser. Thus 
subsection (a) recognizes the common practice 
of placing a “legend” on chattel paper to indi- 
cate that it has been assigned. This approach, 
under which the chattel paper purchaser who 
gives new value in ordinary course can rely on 
possession of unlegended, tangible chattel pa- 
per without any concern for other facts that it 
may know, comports with the expectations of 
both inventory and chattel paper financers. 

6. Chattel Paper Claimed Other Than 
Merely as Proceeds. Subsection (b) eliminates 
the requirement that the purchaser take with- 
out knowledge that the “specific paper” is sub- 
ject to the security interest and substitutes for 
it the requirement that the purchaser take 
“without knowledge that the purchase violates 
the rights of the secured party.” This standard 
derives from the definition of “buyer in ordinary 
course of business” in section 1-201(b)(9) [§ 47- 
1-201(b)(9)]. The source of the purchaser’s 
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knowledge is irrelevant. Note, however, that 
“knowledge” means “actual knowledge.” Sec- 
tion 1-202(b) [§ 47-1-202(b)]. 

In contrast to a junior secured party in ac- 
counts, who may be required in some special 
circumstances to undertake a search under the 
“good faith” requirement, see comment 5 to 
section 9-331 [§ 47-9-331], a purchaser of chat- 
tel paper under this section is not required as a 
matter of good faith to make a search in order 
to determine the existence of prior security 
interests. There may be circumstances where 
the purchaser undertakes a search neverthe- 
less, either on its own volition or because other 
considerations make it advisable to do so, e.g., 
where the purchaser also is purchasing ac- 
counts. Without more, a purchaser of chattel 
paper who has seen a financing statement 
covering the chattel paper or who knows that 
the chattel paper is encumbered with a security 
interest, does not have knowledge that its pur- 
chase violates the secured party’s rights. How- 
ever, if a purchaser sees a statement in a 
financing statement to the effect that a pur- 
chase of chattel paper from the debtor would 
violate the rights of the filed secured party, the 
purchaser would have such knowledge. Like- 
wise, under new subsection (f), if the chattel 
paper itself indicates that it had been assigned 
to an identified secured party other than the 
purchaser, the purchaser would have wrongful 
knowledge for purposes of subsection (b), 
thereby preventing the purchaser from qualify- 
ing for priority under that subsection, even if 
the purchaser did not have actual knowledge. 
In the case of tangible chattel paper, the indi- 
cation normally would consist of a written leg- 
end on the chattel paper. In the case of elec- 
tronic chattel paper, this article leaves to 
developing market and technological practices 
the manner in which the chattel paper would 
indicate an assignment. 

7. Instruments. Subsection (d) contains a 
special priority rule for instruments. Under 
this subsection, a purchaser of an instrument 
has priority over a security interest perfected 
by a method other than possession (e.g., by 
filing, temporarily under section 9-312(e) or (g) 
[§ 47-9-312(e) or (g)], as proceeds under section 
9-315(d) [§ 47-9-315(d)], or automatically upon 
attachment under section 9-309(4) [§ 47-9- 
309(4)] if the security interest arises out of a 
sale of the instrument) if the purchaser gives 
value and takes possession of the instrument in 
good faith and without knowledge that the 
purchase violates the rights of the secured 
party. Generally, to the extent subsection (d) 
conflicts with section 3-306 [§ 47-3-306], sub- 
section (d) governs. See section 3-102(b) [§ 47- 
3-102(b)]. For example, notice of a conflicting 
security interest precludes a purchaser from 
becoming a holder in due course under section 
3-302 [§ 47-3-302] and thereby taking free of 
all claims to the instrument under section 
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3-306 [§ 47-3-306]. However, a purchaser who 
takes even with knowledge of the security in- 
terest qualifies for priority under subsection (d) 
if it takes without knowledge that the purchase 
violates the rights of the holder of the security 
interest. Likewise, a purchaser qualifies for 
priority under subsection (d) if it takes for 
“value” as defined in section 1-201 [§ 47-1-201], 
even if it does not take for “value” as defined in 
section 3-303 [§ 47-3-303]. 

Subsection (d) is subject to section 9-331(a) 
[§ 47-9-331(a)], which provides that article 9 
does not limit the rights of a holder in due 
course under article 3. Thus, in the rare case in 
which the purchaser of an instrument qualifies 
for priority under subsection (d), but another 
person has the rights of a holder in due course 
of the instrument, the other person takes free of 
the purchaser’s claim. See section 3-306 
[§ 47-3-306]. 

The rule in subsection (d) is similar to the 
rules in subsections (a) and (b), which govern 
priority in chattel paper. The observations in 
comment 6 concerning the requirement of good 
faith and the phrase “without knowledge that 
the purchase violates the rights of the secured 
party” apply equally to purchasers of instru- 
ments. However, unlike a purchaser of chattel 
paper, to qualify for priority under this section 
a purchaser of an instrument need only give 
“value” as defined in section 1-201 [§ 47-1-201]; 
it need not give “new value.” Also, the pur- 
chaser need not purchase the instrument in the 
ordinary course of its business. 

Subsection (d) applies to checks as well as 
notes. For example, to collect and retain checks 
that are proceeds (collections) of accounts free 
of a senior secured party’s claim to the same 
checks, a junior secured party must satisfy the 
good-faith requirement (honesty in fact and the 
observance of reasonable commercial standards 
of fair dealing) of this subsection. This is the 
same good-faith requirement applicable to 
holders in due course. See section 9-331 [§ 47- 
9-331], comment 5. 

8. Priority in Proceeds of Chattel Paper. Sub- 
section (c) sets forth the two circumstances 
under which the priority afforded to a pur- 
chaser of chattel paper under subsection (a) or 
(b) extends also to proceeds of the chattel paper. 
The first is if the purchaser would have priority 
under the normal priority rules applicable to 
proceeds. The second, which the following com- 
ments discuss in greater detail, is if the pro- 
ceeds consist of the specific goods covered by 
the chattel paper. Former article 9 generally 
was silent as to the priority of a security inter- 
est in proceeds when a purchaser qualifies for 
priority under section 9-308 [§ 47-9-308] (but 
see former section 9-306(5)(b), concerning re- 
turned and repossessed goods). 

9. Priority in Returned and Repossessed 
Goods. Returned and repossessed goods may 
constitute proceeds of chattel paper. The follow- 
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ing comments explain the treatment of re- 
turned and repossessed goods as proceeds of 
chattel paper. The analysis is consistent with 
that of PEB Commentary No. 5, which these 
comments replace, and is based upon the fol- 
lowing example: 

Example: SP-1 has a security interest in all 
the inventory of a dealer in goods (Dealer); 
SP-1’s security interest is perfected by filing. 
Dealer sells some of its inventory to a buyer in 
the ordinary course of business (BIOCOB) pur- 
suant to a conditional sales contract (chattel 
paper) that does not indicate that it has been 
assigned to SP-1. SP-2 purchases the chattel 
paper from Dealer and takes possession of the 
paper in good faith, in the ordinary course of 
business, and without knowledge that the pur- 
chase violates the rights of SP-1. Subsequently, 
BIOCOB returns the goods to Dealer because 
they are defective. Alternatively, Dealer ac- 
quires possession of the goods following BIO- 
COB’s default. 

10. Assignment of Nonlease Chattel Paper. 

a. Loan by SP-2 to Dealer Secured by Chat- 
tel Paper (or Functional Equivalent Pursuant 
to Recourse Arrangement). 

(1) Returned Goods. If BIOCOB returns 
the goods to Dealer for repairs, Dealer is merely 
a bailee and acquires thereby no meaningful 
rights in the goods to which SP-I’s security 
interest could attach. (Although SP-1’s security 
interest could attach to Dealer’s interest as a 
bailee, that interest is not likely to be of any 
particular value to SP-1.) Dealer is the owner of 
the chattel paper (i.e., the owner of a right to 
payment secured by a security interest in the 
goods); SP-2 has a security interest in the 
chattel paper, as does SP-1 (as proceeds of the 
goods under section 9-315 [§ 47-9-315]). Under 
section 9-330 [§ 47-9-330], SP-2’s security in- 
terest in the chattel paper is senior to that of 
SP-1. SP-2 enjoys this priority regardless of 
whether, or when, SP-2 filed a financing state- 
ment covering the chattel paper. Because chat- 
tel paper and goods represent different types of 
collateral, Dealer does not have any meaningful 
interest in goods to which either SP-1’s or 
SP-2’s security interest could attach in order to 
secure Dealer’s obligations to either creditor. 
See section 9-102 [§ 47-9-102] (defining “chat- 
tel paper” and “goods”). 

Now assume that BIOCOB returns the goods 
to Dealer under circumstances whereby Dealer 
once again becomes the owner of the goods. 
This would be the case, for example, if the goods 
were defective and BIOCOB was entitled to 
reject or revoke acceptance of the goods. See 
sections 2-602 [§ 47-2-602] (rejection), and 
2-608 [§ 47-2-608] (revocation of acceptance). 
Unless BIOCOB has waived its defenses as 
against assignees of the chattel paper, SP-1’s 
and SP-2’s rights against BIOCOB would be 
subject to BIOCOB’s claims and defenses. See 
sections 9-403 and 9-404 [§§ 47-9-403 and 47- 
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9-404]. SP-1’s security interest would attach 
again because the returned goods would be 
proceeds of the chattel paper, Dealer’s acquisi- 
tion of the goods easily can be characterized as 
“proceeds” consisting of an “in kind” collection 
on or distribution on account of the chattel 
paper. See section 9-102 [§ 47-9-102] (defini- 
tion of “proceeds”). Assuming that SP-1’s secu- 
rity interest is perfected by filing against the 
goods and that the filing is made in the same 
office where a filing would be made against the 
chattel paper, SP-1’s security interest in the 
goods would remain perfected beyond the 20- 
day period of automatic perfection. See section 
9-315(d) [§ 47-9-315(d)}. 

Because Dealer’s newly reacquired interest 
in the goods is proceeds of the chattel paper, 
SP-2’s security interest also would attach in the 
goods as proceeds. If SP-2 had perfected its 
security interest in the chattel paper by filing 
(again, assuming that filing against the chattel 
paper was made in the same office where a 
filing would be made against the goods), SP-2’s 
security interest in the reacquired goods would 
be perfected beyond 20 days. See section 
9-315(d) [§ 47-9-315(d)]. However, if SP-2 had 
relied only on its possession of the chattel paper 
for perfection and had not filed against the 
chattel paper or the goods, SP-2’s security in- 
terest would be unperfected after the 20-day 
period. See section 9-315(d) [§ 47-9-315(d)]. 
Nevertheless, SP-2’s unperfected security in- 
terest in the goods would be senior to SP-1’s 
security interest under section 9-330(c) [§ 47- 
9-330(c)]. The result in this priority contest is 
not affected by SP-2’s acquiescence or non- 
acquiescence in the return of the goods to 
Dealer. 

(2) Repossessed Goods. As_ explained 
above, Dealer owns the chattel paper covering 
the goods, subject to security interests in favor 
of SP-1 and SP-2. In article 9 parlance, Dealer 
has an interest in chattel paper, not goods. If 
Dealer, SP-1, or SP-2 repossesses the goods 
upon BIOCOB’s default, whether the reposses- 
sion is rightful or wrongful as among Dealer, 
SP-1, or SP-2, Dealer’s interest will not change. 
The location of goods and the party who pos- 
sesses them does not affect the fact that Deal- 
er’s interest is in chattel paper, not goods. The 
goods continue to be owned by BIOCOB. SP-1’s 
security interest in the goods does not attach 
until such time as Dealer reacquires an interest 
(other than a bare possessory interest) in the 
goods. For example, Dealer might buy the 
goods at a foreclosure sale from SP-2 (whose 
security interest in the chattel paper is senior 
to that of SP-1); that disposition would cut off 
BIOCOB’s rights in the goods. Section 9-617 
[§ 47-9-617]. 

In many cases the matter would end upon 
sale of the goods to Dealer at a foreclosure sale 
and there would be no priority contest between 
SP-1 and SP-2; Dealer would be unlikely to buy 
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the goods under circumstances whereby SP-2 
would retain its security interest. There can be 
exceptions, however. For example, Dealer may 
be obliged to purchase the goods from SP-2 and 
SP-2 may be obliged to convey the goods to 
Dealer, but Dealer may fail to pay SP-2. Or, one 
could imagine that SP-2, like SP-1, has a gen- 
eral security interest in the inventory of Dealer. 
In the latter case, SP-2 should not receive the 
benefit of any special priority rule, since its 
interest in no way derives from priority under 
section 9-330. In the former case, SP-2’s secu- 
rity interest in the goods reacquired by Dealer 
is senior to SP-1’s security interest under sec- 
tion 9-330 [§ 47-9-330]. 

b. Dealer’s Outright Sale of Chattel Paper to 
SP-2. Article 9 also applies to a transaction 
whereby SP-2 buys the chattel paper in an 
outright sale transaction without recourse 
against Dealer. Sections 1-201(37) and 9-109(a) 
[§§ 47-1-201(37) and 47-9-109(a)]. Although 
Dealer does not, in such a transaction, retain 
any residual ownership interest in the chattel 
paper, the chattel paper constitutes proceeds of 
the goods to which SP-1’s security interest will 
attach and continue following the sale of the 
goods. Section 9-315(a)(1) [§ 47-9-315(a)(1)]. 
Even though Dealer has not retained any inter- 
est in the chattel paper, as discussed above 
BIOCOB subsequently may return the goods to 
Dealer under circumstances whereby Dealer 
reacquires an interest in the goods. The priority 
contest between SP-1 and SP-2 will be resolved 
as discussed above; section 9-330 [§ 47-9-330] 
makes no distinction among purchasers of chat- 
tel paper on the basis of whether the purchaser 
is an outright buyer of chattel paper or one 
whose security interest secures an obligation of 
Dealer. 

11. Assignment of Lease Chattel Paper. As 
defined in section 9-102 [§ 47-9-102], “chattel 
paper” includes not only writings that evidence 
security interests in specific goods but also 
those that evidence true leases of goods. 

The analysis with respect to lease chattel 
paper is similar to that set forth above with 
respect to nonlease chattel paper. It is compli- 
cated, however, by the fact that, unlike the case 
of chattel paper arising out of a sale, Dealer 
retains a residual interest in the goods. See 
section 2A-103(1)(q) [§ 47-2A-103(1)(q)] (defin- 
ing “lessor’s residual interest”); In re Leasing 
Consultants, Inc., 486 F.2d 367 (2d Cir. 1973) 
(lessor’s residual interest under true lease is an 
interest in goods and is a separate type of 
collateral from lessor’s interest in the lease). If 
Dealer leases goods to a “lessee in ordinary 


SECURED TRANSACTIONS 


47-9-330 


course of business” (LIOCOB), then LIOCOB 
takes its interest under the lease (i.e., its 
“leasehold interest”) free of the security inter- 
est of SP-1. See section 2A-103(1)(m) [§ 47-2A- 
103(1)(m)] (defining “leasehold interest”) and 
(1)(o) [§ 47-2A-103(1)(0)] (defining “lessee in 
ordinary course of business”) and section 2A- 
307(3) [§ 47-2A-307(3)]. SP-1 would, however, 
retain its security interest in the residual in- 
terest. In addition, SP-1 would acquire an in- 
terest in the lease chattel paper as proceeds. If 
Dealer then assigns the lease chattel paper to 
SP-2, section 9-330 [§ 47-9-330] gives SP-2 
priority over SP-1 with respect to the chattel 
paper, but not with respect to the residual 
interest in the goods. Consequently, assignees 
of lease chattel paper typically take a security 
interest in and file against the lessor’s residual 
interest in goods, expecting their priority in the 
goods to be governed by the first-to-file-or- 
perfect rule of section 9-322 [§ 47-9-322]. 

If the goods are returned to Dealer, other 
than upon expiration of the lease term, then the 
security interests of both SP-1 and SP-2 nor- 
mally would attach to the goods as proceeds of 
the chattel paper. (If the goods are returned to 
Dealer at the expiration of the lease term and 
the lessee has made all payments due under 
the lease, however, then Dealer no longer has 
any rights under the chattel paper. Dealer’s 
interest in the goods consists solely of its re- 
sidual interest, as to which SP-2 has no claim.) 
This would be the case, for example, when the 
lessee rescinds the lease or when the lessor 
recovers possession in the exercise of its rem- 
edies under article 2A. See, e.g., section 2A-525 
[§ 47-2A-525]. If SP-2 enjoyed priority in the 
chattel paper under section 9-330 [§ 47-9-330], 
then SP-2 likewise would enjoy priority in the 
returned goods as proceeds. This does not mean 
that SP-2 necessarily is entitled to the entire 
value of the returned goods. The value of the 
goods represents the sum of the present value 
of (i) the value of their use for the term of the 
lease and (ii) the value of the residual interest. 
SP-2 has priority in the former, but SP-1 ordi- 
narily would have priority in the latter. Thus, 
an allocation of a portion of the value of the 
goods to each component may be necessary. 
Where, as here, one secured party has a secu- 
rity interest in the lessor’s residual interest and 
another has a priority security interest in the 
chattel paper, it may be advisable for the con- 
flicting secured parties to establish a method 
for making such an allocation and otherwise to 
determine their relative rights in returned 
goods by agreement. 
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47-9-331. Priority of rights of purchasers of instruments, documents, 
and securities under other chapters — Priority of inter- 
ests in financial assets and security entitlements under 


Chapter 8. 


(a) Rights under Chapters 3, 7, and 8 not limited. This chapter does 
not limit the rights of a holder in due course of a negotiable instrument, a 
holder to which a negotiable document of title has been duly negotiated, or a 
protected purchaser of a security. These holders or purchasers take priority 
over an earlier security interest, even if perfected, to the extent provided in 


Chapters 3, 7, and 8. 


(b) Protection under Chapter 8. This chapter does not limit the rights of 
or impose liability on a person to the extent that the person is protected against 
the assertion of a claim under Chapter 8. 

(c) Filing not notice. Filing under this chapter does not constitute notice of 
a claim or defense to the holders, or purchasers, or persons described in 


subsections (a) and (b). 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-322, 
47-9-330. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Commercial Law, § 103. 


Law Reviews. 
The New Article 9: Its Impact on Tennessee 
Law (Part I), 66 Tenn. L. Rev. 125 (1999). 


Collateral References. 

Transferee of bill or note as subject to de- 
fenses of chattel mortgagor or conditional 
vendee against seller. 44 A.L.R.2d 8, 39 
A.L.R.3d 518. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-309. 

2. “Priority.” In some provisions, this article 
distinguishes between claimants that take col- 
lateral free of a security interest (in the sense 
that the security interest no longer encumbers 
the collateral) and those that take an interest 
in the collateral that is senior to a surviving 
security interest. See, e.g., section 9-317 [§ 47- 
9-317]. Whether a holder or purchaser referred 
to in this section takes free or is senior to a 
security interest depends on whether the pur- 
chaser is a buyer of the collateral or takes a 
security interest in it. The term “priority” is 
meant to encompass both scenarios, as it does 
in section 9-330 [§ 47-9-330]. 

3. Rights Acquired by Purchasers. The rights 
to which this section refers are set forth in 
sections 3-305 and 3-306 [§ 47-3-305 and 47-3- 
306] (holder in due course), 7-502 [§ 47-7-502] 
(holder to whom a negotiable document of title 
has been duly negotiated), and 8-303 [§ 47-8- 
303] (protected purchaser). The holders and 
purchasers referred to in this section do not 
always take priority over a security interest. 
See, e.g., section 7-503 [§ 47-7-503] (affording 
paramount rights to certain owners and se- 
cured parties as against holder to whom a 
negotiable document of title has been duly 


negotiated). Accordingly, this section adds the 
clause, “to the extent provided in articles 3, 7, 
and 8” to former section 9-309. 

4. Financial Assets and Security Entitle- 
ments. New subsection (b) provides explicit 
protection for those who deal with financial 
assets and security entitlements and who are 
immunized from liability under article 8. See, 
e.g., sections 8-502, 8-503(e), 8-510, and 8-511 
[$§ 47-8-502, 47-8-503(e), 47-8-510, and 47-8- 
511]. The new subsection makes explicit in 
article 9 what is implicit in former article 9 and 
explicit in several provisions of article 8. It does 
not change the law. 

5. Collections by Junior Secured Party. Un- 
der this section, a secured party with a junior 
security interest in receivables (accounts, chat- 
tel paper, promissory notes, or payment intan- 
gibles) may collect and retain the proceeds of 
those receivables free of the claim of a senior 
secured party to the same receivables, if the 
junior secured party is a holder in due course of 
the proceeds. In order to qualify as a holder in 
due course, the junior must satisfy the require- 
ments of section 3-302 [§ 47-3-302], which in- 
clude taking in “good faith.” This means that 
the junior not only must act “honestly” but also 
must observe “reasonable commercial stan- 
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dards of fair dealing” under the particular 
circumstances. See section 9-102(a) [§ 47-9- 
102(a)]. Although “good faith” does not impose a 
general duty of inquiry, e.g., a search of the 
records in filing offices, there may be circum- 
stances in which “reasonable commercial stan- 
dards of fair dealing” would require such a 
search. 

Consider, for example, a junior secured party 
in the business of financing or buying accounts 
who fails to undertake a search to determine 
the existence of prior security interests. Be- 
cause a search, under the usages of trade of 
that business, would enable it to know or learn 
upon reasonable inquiry that collecting the 
accounts violated the rights of a senior secured 
party, the junior may fail to meet the good-faith 
standard. See Utility Contractors Financial 
Services, Inc. v. Amsouth Bank, NA, 985 F.2d 
1554 (11th Cir. 1993). Likewise, a junior se- 
cured party who collects accounts when it 
knows or should know under the particular 
circumstances that doing so would violate the 
rights of a senior secured party, because the 
debtor had agreed not to grant a junior security 
interest in, or sell, the accounts, may not meet 
the good-faith test. Thus, if a junior secured 
party conducted or should have conducted a 
search and a financing statement filed on be- 
half of the senior secured party states such a 
restriction, the junior’s collection would not 
meet the good-faith standard. On the other 
hand, if there was a course of performance 
between the senior secured party and the 
debtor which placed no such restrictions on the 
debtor and allowed the debtor to collect and use 
the proceeds without any restrictions, the ju- 
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nior secured party may then satisfy the re- 
quirements for being a holder in due course. 
This would be more likely in those circum- 
stances where the junior secured party was 
providing additional financing to the debtor on 
an on-going basis by lending against or buying 
the accounts and had no notice of any restric- 
tions against doing so. Generally, the senior 
secured party would not be prejudiced because 
the practical effect of such payment to the 
junior secured party is little different than if 
the debtor itself had made the collections and 
subsequently paid the secured party from the 
debtor’s general funds. Absent collusion, the 
junior secured party would take the funds free 
of the senior security interests. See section 
9-332 [§ 47-9-332]. In contrast, the senior se- 
cured party is likely to be prejudiced if the 
debtor is going out of business and the junior 
secured party collects the accounts by notifying 
the account debtors to make payments directly 
to the junior. Those collections may not be 
consistent with “reasonable commercial stan- 
dards of fair dealing.” 

Whether the junior secured party qualifies as 
a holder in due course is fact-sensitive and 
should be decided on a case-by-case basis in the 
light of those circumstances. Decisions such as 
Financial Management Services Inc. v. Famil- 
ian, 905 P.2d 506 (Ariz. App. Div. 1995) (finding 
holder in due course status) could be deter- 
mined differently under this application of the 
good-faith requirement. 

The concepts addressed in this comment are 
also applicable to junior secured parties as 
purchasers of instruments under section 
9-330(d) [§ 47-9-330(d)]. See section 9-330 
[§ 47-9-330], comment 7. 


47-9-332. Transfer of money; transfer of funds from deposit account. 


(a) Transferee of money. A transferee of money takes the money free of a 
security interest unless the transferee acts in collusion with the debtor in 
violating the rights of the secured party. 

(b) Transferee of funds from deposit account. A transferee of funds 
from a deposit account takes the funds free of a security interest in the deposit 
account unless the transferee acts in collusion with the debtor in violating the 


rights of the secured party. 


History. 
Acts 2000, ch. 846, § 1. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. Scope of This Section. This section affords 
broad protection to transferees who take funds 
from a deposit account and to those who take 
money. The term “transferee” is not defined; 
however, the debtor itself is not a transferee. 


Thus this section does not cover the case in 
which a debtor withdraws money (currency) 
from its deposit account or the case in which a 
bank debits an encumbered account and credits 
another account it maintains for the debtor. 

A transfer of funds from a deposit account, to 
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which subsection (b) applies, normally will be 
made by check, by funds transfer, or by debiting 
the debtor’s deposit account and crediting an- 
other depositor’s account. 

Example 1: Debtor maintains a deposit ac- 
count with Bank A. The deposit account is 
subject to a perfected security interest in favor 
of Lender. Debtor draws a check on the account, 
payable to Payee. Inasmuch as the check is not 
the proceeds of the deposit account (it is an 
order to pay funds from the deposit account), 
Lender’s security interest in the deposit ac- 
count does not give rise to a security interest in 
the check. Payee deposits the check into its own 
deposit account, and Bank A pays it. Unless 
Payee acted in collusion with Debtor in violat- 
ing Lender’s rights, Payee takes the funds (the 
credits running in favor of Payee) free of Lend- 
er’s security interest. This is true regardless of 
whether Payee is a holder in due course of the 
check and even if Payee gave no value for the 
check. 

Example 2: Debtor maintains a deposit ac- 
count with Bank A. The deposit account is 
subject to a perfected security interest in favor 
of Lender. At Bank B’s suggestion, Debtor 
moves the funds from the account at Bank A to 
Debtor’s deposit account with Bank B. Unless 
Bank B acted in collusion with Debtor in vio- 
lating Lender’s rights, Bank B takes the funds 
(the credits running in favor of Bank B) free 
from Lender’s security interest. See subsection 
(b). However, inasmuch as the deposit account 
maintained with Bank B constitutes the pro- 
ceeds of the deposit account at Bank A, Lend- 
er’s security interest would attach to that ac- 
count as_ proceeds. See section 9-315 
[§ 47-9-315]. 

Subsection (b) also would apply if, in the 
example, Bank A debited Debtor’s deposit ac- 
count in exchange for the issuance of Bank A’s 
cashier’s check. Lender’s security interest 
would attach to the cashier’s check as proceeds 
of the deposit account, and the rules applicable 
to instruments would govern any competing 
claims to the cashier’s check. See, e.g., sections 
3-306, 9-322, 9-330, and 9-331 [§§ 47-3-306, 
47-9-322, 47-9-330, and 47-9-331]. 

If Debtor withdraws money (currency) from 
an encumbered deposit account and transfers 
the money to a third party, then subsection (a), 
to the extent not displaced by federal law relat- 
ing to money, applies. It contains the same rule 
as subsection (b). 

Subsection (b) applies to transfers of funds 
from a deposit account; it does not apply to 
transfers of the deposit account itself or of an 
interest therein. For example, this section does 
not apply to the creation of a security interest 
in a deposit account. Competing claims to the 
deposit account itself are dealt with by other 
article 9 priority rules. See sections 9-317(a), 
9-327, 9-340, and 9-341 [§§ 47-9-317(a), 47-9- 
327, 47-9-340, and 47-9-341]. Similarly, a cor- 
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porate merger normally would not result in a 
transfer of funds from a deposit account. 
Rather, it might result in a transfer of the 
deposit account itself. If so, the normal rules 
applicable to transferred collateral would ap- 
ply; this section would not. 

3. Policy. Broad protection for transferees 
helps to ensure that security interests in de- 
posit accounts do not impair the free flow of 
funds. It also minimizes the likelihood that a 
secured party will enjoy a claim to whatever the 
transferee purchases with the funds. Rules 
concerning recovery of payments traditionally 
have placed a high value on finality. The oppor- 
tunity to upset a completed transaction, or even 
to place a completed transaction in jeopardy by 
bringing suit against the transferee of funds, 
should be severely limited. Although the giving 
of value usually is a prerequisite for receiving 
the ability to take free from third-party claims, 
where payments are concerned the law is even 
more protective. Thus, section 3-418(c) [§ 47-3- 
418(c)] provides that, even where the law of 
restitution otherwise would permit recovery of 
funds paid by mistake, no recovery may be had 
from a person “who in good faith changed 
position in reliance on the payment.” Rather 
than adopt this standard, this section elimi- 
nates all reliance requirements whatsoever. 
Payments made by mistake are relatively rare, 
but payments of funds from encumbered de- 
posit accounts (e.g., deposit accounts contain- 
ing collections from accounts receivable) occur 
with great regularity. In most cases, unlike 
payment by mistake, no one would object to 
these payments. In the vast proportion of cases, 
the transferee probably would be able to show a 
change of position in reliance on the payment. 
This section does not put the transferee to the 
burden of having to make this proof. 

4. .“Bad Actors.” To deal with the question of 
the “bad actor,” this section borrows “collusion” 
language from article 8. See, e.g., sections 8-115 
and 8-503(e) [§§ 47-8-115 and 47-8-503(e)]. 
This is the most protective (i.e., least stringent) 
of the various standards now found in the UCC. 
Compare, e.g., 1-201(b)(9) [§ 47-1-201(b)(9)] 
(“without knowledge that the sale violates the 
rights of another person”); section 1-201(b)(20) 
[§ 47-1-201(b)(20)] (“honesty in fact and the 
observance of reasonable commercial standards 
of fair dealing”); and section 3-302(a)(2)(v) 
[§ 47-3-302(a)(2)(v)] (“without notice of any 
claim”). 

5. Transferee Who Does Not Take Free. This 
section sets forth the circumstances under 
which certain transferees of money or funds 
take free of security interests. It does not de- 
termine the rights of a transferee who does not 
take free of a security interest. 

Example 3: The facts are as in example 2, 
but, in wrongfully moving the funds from the 
deposit account at Bank A to Debtor’s deposit 
account with Bank B, Debtor acts in collusion 
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with Bank B. Bank B does not take the funds 
free of Lender’s security interest under this 
section. If Debtor grants a security interest to 
Bank B, section 9-327 [§ 47-9-327] governs the 
relative priorities of Lender and Bank B. Under 
section 9-327(3) [§ 47-9-327(3)], Bank B’s secu- 
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rity interest in the Bank B deposit account is 
senior to Lender’s security interest in the de- 
posit account as proceeds. However, Bank B’s 
senior security interest does not protect Bank B 
against any liability to Lender that might arise 
from Bank B’s wrongful conduct. 


47-9-333. Priority of certain liens arising by operation of law. 


(a) “Possessory lien”. In this section, “possessory lien” means an interest, 
other than a security interest or an agricultural lien: 

(1) which secures payment or performance of an obligation for services or 

materials furnished with respect to goods by a person in the ordinary course 


of the person’s business; 


(2) which is created by statute or rule of law in favor of the person; and 

(3) whose effectiveness depends on the person’s possession of the goods. 

(b) Priority of possessory lien. A possessory lien on goods has priority 
over a security interest in the goods unless the lien is created by a statute that 


expressly provides otherwise. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-109, 
47-9-343. 


Prior Tennessee Law: 
§ 47-1012. 


Textbooks. 
Tennessee Jurisprudence, 4 Tenn. Juris., Au- 
tomobiles, § 24. 


Law Reviews. 

Revised UCC Article 9: An Overview and 
Comparison to Tennessee Law, 50 Tenn. L. Rev. 
271 (1983). 


NOTES TO DECISIONS 


1. Full Faith and Credit. 

Enrollment of the Mississippi judgment that 
the lien held by the bank had priority over the 
business’ possessory lien in the vehicle was 
affirmed because the appellate court disagreed 
with the business’ assertion that Tennessee law 
concerning priority should apply and its Ten- 
nessee common law possessory lien should re- 
tain superiority against the bank’s Mississippi 
judgment, when Tennessee law concerning the 
priority of possessory liens did not constitute an 


age old rule that had seldom been questioned, 
but rather, Tennessee case law showed that this 
area of the law had undergone many changes 
over the course of the last several decades and 
had, at times, granted prior lien holders prior- 
ity over holders of liens of possession. Trust- 
mark Nat'l Bank v. Miller, 209 S.W.3d 54, 2006 
Tenn. App. LEXIS 223 (Tenn. Ct. App. 2006), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
981 (Tenn. Oct. 9, 2006). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Artisan’s Liens. 

. Warehouseman’s Lien. 

. Repairman’s Lien. 

. Secured Creditor’s Rights Against Other 
Lienholders. 


1. Artisan’s Liens. 

Lien of registered mortgage upon personalty 
is superior to common law-lien of an artisan for 
repairs thereon. Owen v. George Cole Motor 
Co., 155 Tenn. 250, 292 S.W. 1, 1926 Tenn. 
LEXIS 48 (1927). 


wD 


Statutory lien given by ch. 150 of Acts 1909 
(former §§ 64-1901, 64-1902) did not supplant 
lien of conditional vendor where vendor had no 
knowledge of transaction between conditional 
vendee and defendant service station and de- 
rived no particular benefit therefrom. Diamond 
Service Station v. Broadway Motor Co., 158 
Tenn. 258, 12 S.W.2d 705, 1928 Tenn. LEXIS 
148 (1929). 

Lien of garage, where car was stored by 
deputy sheriff who had taken it from purchaser 
under execution or attachment, was superior to 
retention of title lien of conditional vendor. 
McJunkin v. Chattanooga Garage, 166 Tenn. 
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457, 63 S.W.2d 517, 1933 Tenn. LEXIS 99 
(1933). 

Common-law lien of an artisan for repairs 
upon a damaged automobile, made at the re- 
quest of the conditional vendee is, so long as the 
artisan retains possession, superior to the un- 
recorded retention of title by a conditional ven- 
dor, where the artisan was, at the time the 
work was done, without knowledge or notice, 
either actual or constructive, of the vendor’s 
retained title. Gem Motor Co. v. Securities Inv. 
Co., 16 Tenn. App. 608, 65 S.W.2d 590, 1933 
Tenn. App. LEXIS 35 (Tenn. Ct. App. 1933). 

Prior recorded conditional sales contract 
properly executed and recorded in the state of 
Georgia on automobile purchased in Georgia 
was superior to artisan’s lien for repairs on 
automobile subsequently acquired in Tennes- 
see. Nelson-Collins-Nash, Inc. v. Associates 
Discount Corp., 193 Tenn. 696, 249 S.W.2d 902, 
1952 Tenn. LEXIS 344 (1952). 

An artisan’s lien has priority (1) when based 
upon the common law and (2) when based upon 
a statute which does not expressly provide for 
subordination, and a subsequent artisan’s lien 
is subordinate only when it is created by stat- 
ute and the statute expressly declares it to be 
subordinate. Manufacturers Acceptance Corp. 
v. Gibson, 220 Tenn. 654, 422 S.W.2d 435, 1967 
Tenn. LEXIS 448 (1967). 

Common law possessory lien of artisan who 
performed repair work on automobile transmis- 
sion took priority over perfected security inter- 
est of finance company wherein finance com- 
pany had complied with provisions of Motor 
Vehicle Title and Registration Law. Manufac- 
turers Acceptance Corp. v. Gibson, 220 Tenn. 
654, 422 S.W.2d 435, 1967 Tenn. LEXIS 448 
(1967). 

In order to maintain priority over a perfected 
security interest a repairman with a lien 
granted under § 64-1901 (now § 66-19-101) 
must retain possession of the property. Forrest 
Cate Ford, Inc. v. Fryar, 62 Tenn. App. 572, 465 
S.W.2d 882, 1970 Tenn. App. LEXIS 285 (Tenn. 
Ct. App. 1970). 


2. Warehouseman’s Lien. 
Where there was no showing that a holder of 


Collateral References. 
Priorities as between previously perfected 
security interest and repairman’s lien on motor 
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a perfected security interest in furniture deliv- 
ered or entrusted such furniture to a bailor 
with authority to store the furniture in a ware- 
house, or that the holder acquiesced in procure- 
ment of title to the furniture by the bailor, the 
holder’s security interest took priority over a 
warehouseman’s lien for storage. K Furniture 
Co. v. Sanders Transfer & Storage Co., 532 
S.W.2d 910, 1975 Tenn. LEXIS 615 (Tenn. 
1975). 


3. Repairman’s Lien. 

Repairman’s lien expires when possession is 
relinquished; regaining possession does not re- 
instate the lien with its priority, though it may 
give a new lien. In re Glenn, 20 B.R. 98, 1982 
Bankr. LEXIS 4163 (Bankr. E.D. Tenn. 1982). 


4. Secured Creditor’s Rights Against 
Other Lienholders. 

The lien given by statute to the owner of a 
stallion on the offspring is paramount to the 
right of a mortgagee of the mare while in foal, 
although the mortgage is registered before the 
foal has dropped. Sims v. Bradford, 80 Tenn. 
434, 1883 Tenn. LEXIS 192 (1883). 

Lien on a horse, created by registered mort- 
gage, is superior to statutory lien of livery 
stable keeper, who subsequently keeps the 
horse, without knowledge of the mortgage, and 
before its maturity, under contract made with 
mortgagor in possession. McGhee v. Edwards, 
87 Tenn. 506, 11 S.W. 316, 1889 Tenn. LEXIS 6, 
3 L.R.A. 654 (1889). 

One who takes a horse to pasture, feed and 
train, having it in possession has a lien thereon, 
for the sum due him, at common law. This lien 
is superior to that of a mortgagee who knows 
that the owner has so placed the horse. Farney 
v. Kerr, 48 S.W. 103, 1897 Tenn. Ch. App. 
LEXIS 148 (1897). 

Livery stable keepers have a special lien 
upon a horse superior to that of mortgagee for 
keep on the horse after notifying mortgagee 
that the horse was in their stable and they 
would claim a lien. Adams v. Stone Bros., 6 
Tenn. Civ. App. (6 Higgins) 224 (1915). 


vehicle under Uniform Commercial Code. 69 
A.L.R.3d 1162. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-310. 

2. “Possessory Liens.” This section governs 
the relative priority of security interests arising 
under this article and “possessory liens,” i.e., 
common-law and statutory liens whose effec- 
tiveness depends on the lienor’s possession of 


goods with respect to which the lienor provided 
services or furnished materials in the ordinary 
course of its business. As under former section 
9-310, the possessory lien has priority over a 
security interest unless the possessory lien is 
created by a statute that expressly provides 
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otherwise. If the statute creating the posses- priority, even if the statute has been construed 
sory lien is silent as to its priority relative toa judicially to make the possessory lien subordi- 
security interest, this section provides arule of nate. 

interpretation that the possessory lien takes 


47-9-334. Priority of security interests in fixtures and crops. 


(a) Security interest in fixtures under this chapter. A security interest 
under this chapter may be created in goods that are fixtures or may continue 
in goods that become fixtures. A security interest does not exist under this 
chapter in ordinary building materials incorporated into an improvement on 
land. 

(b) Security interest in fixtures under real property law. This chapter 
does not prevent creation of an encumbrance upon fixtures under real property 
law. 

(c) General rule: subordination of security interest in fixtures. In 
cases not governed by subsections (d) through (h), a security interest in 
fixtures is subordinate to a conflicting interest of an encumbrancer or owner of 
the related real property other than the debtor. 

(d) Fixtures purchase-money priority. Except as otherwise provided in 
subsection (h), a perfected security interest in fixtures has priority over a 
conflicting interest of an encumbrancer or owner of the real property if the 
debtor has an interest of record in or is in possession of the real property and: 

(1) the security interest is a purchase-money security interest; 

(2) the interest of the encumbrancer or owner arises before the goods 
become fixtures; and 

(3) the security interest is perfected by a fixture filing before the goods 
become fixtures or within twenty (20) days thereafter. 

(e) Priority of security interest in fixtures over interests in real 
property. A perfected security interest in fixtures has priority over a conflict- 
ing interest of an encumbrancer or owner of the real property if: 

(1) the debtor has an interest of record in the real property or is in 
possession of the real property and the security interest: 

(A) is perfected by a fixture filing before the interest of the encum- 
brancer or owner is of record; and 

(B) has priority over any conflicting interest of a predecessor in title of 
the encumbrancer or owner; 

(2) before the goods become fixtures, the security interest is perfected by 
any method permitted by this chapter and the fixtures are readily 
removable: 

(A) factory or office machines; 

(B) equipment that is not primarily used or leased for use in the 
operation of the real property; or 

(C) replacements of domestic appliances that are consumer goods; 

(3) the conflicting interest is a lien on the real property obtained by legal 
or equitable proceedings after the security interest was perfected by any 
method permitted by this chapter; or 

(4) the security interest is: 

(A) created in a manufactured home in a manufactured-home transac- 
tion; and 
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(B) perfected pursuant to a statute described in § 47-9-311(a)(2). 

(f) Priority based on consent, disclaimer, or right to remove. A 
security interest in fixtures, whether or not perfected, has priority over a 
conflicting interest of an encumbrancer or owner of the real property if: 

(1) the encumbrancer or owner has, in an authenticated record, consented 
to the security interest or disclaimed an interest in the goods as fixtures; or 

(2) the debtor has a right to remove the goods as against the encum- 
brancer or owner. 

(g) Continuation of paragraph (f)(2) priority. The priority of the secu- 
rity interest under paragraph (f)(2) continues for a reasonable time if the 
debtor’s right to remove the goods as against the encumbrancer or owner 
terminates. 

(h) Priority of construction mortgage. A mortgage is a construction 
mortgage to the extent that it secures an obligation incurred for the construc- 
tion of an improvement on land, including the acquisition cost of the land, if a 
recorded record of the mortgage so indicates. Except as otherwise provided in 
subsections (e) and (f), a security interest in fixtures is subordinate to a 
construction mortgage if a record of the mortgage is recorded before the goods 
become fixtures and the goods become fixtures before the completion of the 
construction. A mortgage has this priority to the same extent as a construction 
mortgage to the extent that it is given to refinance a construction mortgage. 

(i) Priority of security interest in crops. Except for the liens granted to 
landlords and laborers by title 66, a perfected security interest in crops 
growing on real property has priority over a conflicting interest of an 
encumbrancer or owner of the real property if the debtor has an interest of 
record in or is in possession of the real property. 


History. 
Acts 2000, ch. 846, § 1. 


Cross-References. 
Transition provisions, title 47, ch. 9, part 7. 


Section to Section References. 
This section is referred to in § 47-9-109. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Commercial Law, §§ 98, 103. 


Law Reviews. 

Revised UCC Article 9: An Overview and 
Comparison to Tennessee Law, 50 Tenn. L. Rev. 
271 (1983). 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Bona Fide Purchasers of Realty. 
. Effect of Installation or Annexation. 
. Fixture. 


m whore 


- Bona Fide Purchasers of Realty. 

Where plaintiff sold gas stoves under condi- 
tional sales contract with knowledge that the 
stoves were to be installed in apartments and 
such mortgage contract was not recorded, 
plaintiff could not recover stoves from pur- 


chaser of apartments who had no notice of such 
mortgage. Knoxville Gas Co. v. W. I. Kirby & 
Sons, 161 Tenn. 490, 32 S.W.2d 1054, 1930 
Tenn. LEXIS 34 (1930). 


2. Effect of Installation or Annexation. 
Where an automatic sprinkler system was 
installed in building of knitting mill, under 
contract that permitted installer to enter and 
remove the system upon failure of knitting mill 
to make payments, lien of contract was good 
without registration against creditors of bank- 


me 
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rupt knitting mill. In re Robinson-McGill Mfg. 
Co., 70 F.2d 100, 1934 U.S. App. LEXIS 4068 
(6th Cir. Tenn. 1934). 

Distinction is made between holders of liens 
created before and holders of those created 
after installation of fixtures, prior encum- 
brances being regarded as having relied upon 
security as it existed when they became holders 
of their liens, in absence of provision that liens 
should cover after-acquired property and of any 
injury to freehold upon removal. McLean v. 
McLean Stone Co., 19 Tenn. App. 249, 84 
S.W.2d 1046, 1935 Tenn. App. LEXIS 35 (Tenn. 
Ct. App. 1935). 

Where articles are sold on the condition that 
the title shall not pass until they are paid for, or 
until some other condition is fulfilled, their 
annexation to the realty of the purchaser does 
not render them a part of the realty and irre- 
movable, but an agreement preserving the 
character of the articles as personalty or reserv- 
ing the right of removal thereof is implied. 
Julian Engineering Co. v. R. J. & C. W. Fletcher, 
Inc., 194 Tenn. 542, 253 S.W.2d 743, 1952 Tenn. 
LEXIS 418 (1952). 


3. Fixture. 
Silos and unloaders were farm equipment 
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rather than fixtures, and the proper place for 
filing the financing statement to perfect the 
security interest was the county where the 
debtor resided, rather than the county where 
the silos and unloaders were located. In re 
Hammond, 38 B.R. 548, 1984 Bankr. LEXIS 
6022 (Bankr. E.D. Tenn. 1984). 

Potted, easily movable plants are personal 
property rather than fixtures. In re Chatta- 
nooga Choo-Choo Co., 98 B.R. 792, 1989 Bankr. 
LEXIS 2137 (Bankr. E.D. Tenn. 1989). 

Where trolleys were not attached to the real 
property in any way other than being set upon 
the track, the trolleys are purely personal prop- 
erty and not fixtures. In re Chattanooga Choo- 
Choo Co., 98 B.R. 792, 1989 Bankr. LEXIS 2137 
(Bankr. E.D. Tenn. 1989). 

Buildings to be used as branch banks, an- 
nexed to the property only by utility hookups 
and constructed to be portable so they could be 
moved or sold as market conditions or need 
changed, were personalty, not fixtures, and 
bank had properly perfected security interest 
with priority over erroneously claimed lien lis 
pendens. Hubbard v. Hardeman County Bank, 
868 S.W.2d 656, 1993 Tenn. App. LEXIS 564 
(Tenn. Ct. App. 1993). 


COMMENTS TO OFFICIAL TEXT 


Source. Former section 9-313. 

Scope of this Section. This section contains 
rules governing the priority of security inter- 
ests in fixtures and crops as against persons 
who claim an interest in real property. Priority 
contests with other article 9 security interests 
are governed by the other priority rules of this 
article. The provisions with respect to fixtures 
follow those of former section 9-313. However, 
they have been rewritten to conform to section 
2A-309 [§ 47-2A-309] and to prevailing style 
conventions. Subsections (i) and (j), which ap- 
ply to crops, are new. 

Security Interests in Fixtures. Certain 
goods that are the subject of personal-property 
(chattel) financing become so affixed or other- 
wise so related to real property that they be- 
come part of the real property. These goods are 
called “fixtures.” See section 9-102 [§ 47-9-102] 
(definition of “fixtures”). Some fixtures retain 
their personal property nature: A security in- 
terest under this article may be created in 
fixtures and may continue in goods that become 
fixtures. See subsection (a). However, if the 
goods are ordinary building materials incorpo- 
rated into an improvement on land, no security 
interest in them exists. Rather, the priority of 
claims to the building materials are determined 
by the law governing claims to real property. 
(Of course, the fact that no security interest 
exists in ordinary building materials incorpo- 
rated into an improvement on land does not 
prejudice any rights the secured party may 


have against the debtor or any other person 
who violated the secured partys rights by 
wrongfully incorporating the goods into real 
property. ) 

Thus, this section recognizes three categories 
of goods: (1) Those that retain their chattel 
character entirely and are not part of the real 
property; (2) ordinary building materials that 
have become an integral part of the real prop- 
erty and cannot retain their chattel character 
for purposes of finance; and (3) an intermediate 
class that has become real property for certain 
purposes, but as to which chattel financing may 
be preserved. 

To achieve priority under certain provisions 
of this section, a security interest must be 
perfected by making a “fixture filing” (defined 
in section 9-102 [§ 47-9-102]) in the real prop- 
erty records. Because the question whether 
goods have become fixtures often is a difficult 
one under applicable real property law, a se- 
cured party may make a fixture filing as a 
precaution. Courts should not infer from a 
fixture filing that the secured party concedes 
that the goods are or will become fixtures. 

Priority in Fixtures: General. In consider- 
ing priority problems under this section, one 
must first determine whether real property 
claimants per se have an interest in the crops 
or fixtures as part of real property. If not, it is 
immaterial, so far as concerns real property 
parties as such, whether a security interest 
arising under this article is perfected or unper- 
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fected. In no event does a real property claim- 
ant (e.g., owner or mortgagee) acquire an inter- 
est in a “pure” chattel just because a security 
interest therein is unperfected. If on the other 
hand real property law gives real property 
parties an interest in the goods, a conflict arises 
and this section states the priorities. 

Priority in Fixtures: Residual Rule. Sub- 
section (c) states the residual priority rule, 
which applies only if one of the other rules does 
not: A security interest in fixtures is subordi- 
nate to a conflicting interest of an encum- 
brancer or owner of the related real property 
other than the debtor. 

Priority in Fixtures: First to File or Re- 
cord. Subsection (e)(1), which follows former 
section 9-313(4)(b) contains the usual priority 
rule of conveyancing, that is, the first to file or 
record prevails. In order to achieve priority 
under this rule, however, the security interest 
must be perfected by a “fixture filing” (defined 
in section 9-102 [§ 47-9-102]), i.e., a filing for 
record in the real property records and indexed 
therein, so that it will be found in a real 
property search. The condition in subsection 
(e)(1)(B), that the security interest must have 
had priority over any conflicting interest of a 
predecessor in title of the conflicting encum- 
brancer or owner, appears to limit to the first- 
in-time principle. However, this apparent limi- 
tation is nothing other than an expression of 
the usual rule that a person must be entitled to 
transfer what he or she has. Thus, if the fixture 
security interest is subordinate to a mortgage, 
it is subordinate to an interest of an assignee of 
the mortgage, even though the assignment is a 
later recorded instrument. Similarly if the fix- 
ture security interest is subordinate to the 
rights of an owner, it is subordinate to a subse- 
quent grantee of the owner and likewise subor- 
dinate to a subsequent mortgagee of the owner. 

Priority in Fixtures: Purchase-Money 
Security Interests. Subsection (d), which fol- 
lows former section 9-313(4)(a), contains the 
principal exception to the first-to-file-or-record 
rule of subsection (e)(1). It affords priority to 
purchase-money security interests in fixtures 
as against prior recorded real property inter- 
ests, provided that the purchase-money secu- 
rity interest is filed as a fixture filing in the real 
property records before the goods become fix- 
tures or within 20 days thereafter. This priority 
corresponds to the purchase-money priority un- 
der section 9-324(a) [§ 47-9-324(a)]. (Like other 
10-day periods in former article 9, the 10-day 
period in this section has been changed to 20 
days [now 30 days]). 

It should be emphasized that this purchase- 
money priority with the 20-day grace period for 
filing is limited to rights against real property 
interests that arise before the goods become 
fixtures. There is no such priority with the 
20-day grace period as against real property 
interests that arise subsequently. The fixture 
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security interest can defeat subsequent real 
property interests only if it is filed first and 
prevails under the usual conveyancing rule in 
subsection (e)(1) or one of the other rules in this 
section. 

Priority in Fixtures: Readily Removable 
Goods. Subsection (e)(2), which derives from 
section 2A-309 [§ 47-2A-309] and former sec- 
tion 9-313(4)(d), contains another exception to 
the usual first-to-file-or-perfect rule. It affords 
priority to the holders of security interests in 
certain types of readily removable goods — 
factory and office machines, equipment that is 
not primarily used or leased for use in the 
operation of the real property, and (as discussed 
below) certain replacements of domestic appli- 
ances. This rule is made necessary by the 
confusion in the law as to whether certain 
machinery, equipment, and appliances become 
fixtures. It protects a secured party who, per- 
haps in the mistaken belief that the readily 
removable goods will not become fixtures, 
makes a UCC filing (or otherwise perfects un- 
der this article) rather than making a fixture 
filing. 

Frequently, under applicable law, goods of 
the type described in subsection (e)(2) will not 
be considered to have become part of the real 
property. In those cases, the fixture security 
interest does not conflict with a real property 
interest, and resort to this section is unneces- 
sary. However, if the goods have become part of 
the real property, subsection (e)(2) enables a 
fixture secured party to take priority over a 
conflicting real-property interest if the fixture 
security interest is perfected by a fixture filing 
or by any other method permitted by this ar- 
ticle. If perfection is by fixture filing, the fixture 
security interest would have priority over sub- 
sequently recorded real property interests un- 
der subsection (e)(1) and, if the fixture security 
interest is a purchase-money security interest 
(a likely scenario), it would also have priority 
over most real property interests under the 
purchase-money priority of subsection (d). 
Note, however, that unlike the purchase-money 
priority rule in subsection (d), the priority rules 
in subsection (e) override the priority given to a 
construction mortgage under subsection (h). 

The rule in subsection (e)(2) is limited to 
readily removable replacements of domestic 
appliances. It does not apply to original instal- 
lations. Moreover, it is limited to appliances 
that are “consumer goods” (defined in section 
9-102 [§ 47-9-102]) in the hands of the debtor. 
The principal effect of the rule is to make clear 
that a secured party financing occasional re- 
placements of domestic appliances in noncom- 
mercial, owner-occupied contexts need not con- 
cern itself with real-property descriptions or 
records; indeed, for a purchase-money replace- 
ment of consumer goods, perfection without 
any filing will be possible. See section 9-309(1) 
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[§ 47-9-309(1)]. 

Priority in Fixtures: Judicial Liens. Sub- 
section (e)(3), which follows former section 
9-313(4)(d) [§ 47-9-313(4)(d)], adopts a first-in- 
time rule applicable to conflicts between a fix- 
ture security interest and a lien on the real 
property obtained by legal or equitable proceed- 
ings. Such a lien is subordinate to an earlier- 
perfected security interest, regardless of the 
method by which the security interest was 
perfected. Judgment creditors generally are not 
reliance creditors who search real property 
records. Accordingly, a perfected fixture secu- 
rity interest takes priority over a subsequent 
judgment lien or other lien obtained by legal or 
equitable proceedings, even if no evidence of 
the security interest appears in the relevant 
real property records. Subsection (e)(3) thus 
protects a perfected fixture security interest 
from avoidance by a trustee in bankruptcy 
under Bankruptcy Code section 544(a), regard- 
less of the method of perfection. 

Priority in Fixtures: Manufactured 
Homes. A manufactured home may become a 
fixture. New subsection (e)(4) contains a special 
rule granting priority to certain security inter- 
ests created in a “manufactured home” as part 
of a “manufactured-home transaction” (both 
defined in section 9-102 [§ 47-9-102]). Under 
this rule, a security interest in a manufactured 
home that becomes a fixture has priority over a 
conflicting interest of an encumbrancer or 
owner of the real property if the security inter- 
est is perfected under a certificate of title stat- 
ute (see section 9-311 [§ 47-9-311]). Subsection 
(e)(4) is only one of the priority rules applicable 
to security interests in a manufactured home 
that becomes a fixture. Thus, a security inter- 
est in a manufactured home which does not 
qualify for priority under this subsection may 
qualify under another. 

Priority in Fixtures: Construction Mort- 
gages. The purchase-money priority presents a 
difficult problem in relation to construction 
mortgages. The latter ordinarily will have been 
recorded even before the commencement of 
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delivery of materials to the job, and therefore 
would take priority over fixture security inter- 
ests were it not for the purchase-money prior- 
ity. However, having recorded first, the holder 
of a construction mortgage reasonably expects 
to have first priority in the improvement built 
using the mortgagee’s advances. Subsection (g) 
expressly gives priority to the construction 
mortgage recorded before the filing of the pur- 
chase-money security interest in fixtures. A 
refinancing of a construction mortgage has the 
same priority as the construction mortgage 
itself. The phrase “an obligation incurred for 
the construction of an improvement” covers 
both optional advances and advances pursuant 
to commitment. Both types of advances have 
the same priority under subsection (g). 

The priority under this subsection applies 
only to goods that become fixtures during the 
construction period leading to the completion of 
the improvement. The construction priority 
will not apply to additions to the building made 
long after completion of the improvement, even 
if the additions are financed by the real prop- 
erty mortgagee under an open-end clause of the 
construction mortgage. In such case, subsec- 
tions (d), (e), and (f) govern. 

Although this subsection affords a construc- 
tion mortgage priority over a purchase-money 
security interest that otherwise would have 
priority under subsection (d), the subsection is 
subject to the priority rules in subsections (e) 
and (f). Thus, a construction mortgage may be 
junior to a fixture security interest perfected by 
a fixture filing before the construction mort- 
gage was recorded. See subsection (e)(1). 

Crops. Growing crops are “goods” in which a 
security interest may be created and perfected 
under this article. In some jurisdictions, a 
mortgage of real property may cover crops, as 
well. In the event that crops are encumbered by 
both a mortgage and an article 9 security inter- 
est, subsection (i) provides that the security 
interest has priority. States whose real prop- 
erty law provides otherwise should either 
amend that law directly or override it by enact- 
ing subsection (j). 


(a) Creation of security interest in accession. A security interest may 
be created in an accession and continues in collateral that becomes an 


accession. 


(b) Perfection of security interest. If a security interest is perfected 
when the collateral becomes an accession, the security interest remains 


perfected in the collateral. 


(c) Priority of security interest. Except as otherwise provided in subsec- 
tion (d), the other provisions of this part determine the priority of a security 


interest in an accession. 


(d) Compliance with certificate-of-title statute. A security interest in 
an accession is subordinate to a security interest in the whole which is 
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perfected by compliance with the requirements of a certificate-of-title statute 
under § 47-9-311(b). ; 

(e) Removal of accession after default. After default, subject to Part 6, a 
secured party may remove an accession from other goods if the security 
interest in the accession has priority over the claims of every person having an 
interest in the whole. 

(f) Reimbursement following removal. A secured party that removes an 
accession from other goods under subsection (e) shall promptly reimburse any 
holder of a security interest or other lien on, or owner of, the whole or of the 
other goods, other than the debtor, for the cost of repair of any physical injury 
to the whole or the other goods. The secured party need not reimburse the 
holder or owner for any diminution in value of the whole or the other goods 
caused by the absence of the accession removed or by any necessity for 
replacing it. A person entitled to reimbursement may refuse permission to 
remove until the secured party gives adequate assurance for the performance 


of the obligation to reimburse. 


History. 
Acts 2000, ch. 846, § 1. 


Textbooks. 

Tennessee Jurisprudence, 1 Tenn. Juris., Ac- 
cession and Accretion, § 1; 6 Tenn. Juris., Com- 
mercial Law, § 103. 


Law Reviews. 
Disclosures of Security Interests in After- 


Acquired Consumer Goods, 43 Tenn. L. Rev. 
697. 


Cited: 

Rent-n-roll v. Highway 64 Car & Truck Sales, 
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NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Priority. 
2. Determination as Accession. 
3. Rights of Conditional Seller. 


1. Priority. 

Where truck owner contracted with automo- 
tive company for installation of wrecker bed on 
truck chassis and automotive company re- 
corded financial statement evidencing security 
interest with secretary of state, wrecker bed did 
not become accession to or integral part of truck 
and automotive company’s security interest 
had priority over title of subsequent purchaser 
of truck even though no lien notation was made 
with title division of department of revenue and 
purchaser had no actual knowledge of security 
interest. Mills-Morris Automotive v. Baskin, 
224 Tenn. 697, 462 S.W.2d 486, 1971 Tenn. 
LEXIS 333 (1971). 

Wrecker assembly was accession where prop- 
erty owner attempted to perfect security inter- 
est in the truck and wrecker assembly as a 
whole, the whole later disassembled in a sale of 
a part to a subsequent purchaser. This was 
distinguished from Mills-Morris Automotive v. 


Baskin, 224 Tenn. 697, 462 S.W.2d 486, 1971 
Tenn. LEXIS 333 (1971) where there was a 
prior perfected security interest in a part 
(wrecker assembly) which later became in- 
stalled in the whole. Mack’s Used Cars & Parts, 
Inc. v. Tennessee Truck & Equipment Co., 694 
S.W.2d 323, 1985 Tenn. App. LEXIS 2737 
(Tenn. Ct. App. 1985). 


2. Determination as Accession. 

The factors in determining whether or not a 
chattel has become an accession of the property 
to which it is attached are: (1) Whether or not 
the party affixing the chattel intended for it to 
be a permanent attachment; (2) the relative 
ease/difficulty in detaching the affixed prop- 
erty; (3) whether or not the very act of detach- 
ing the affixed property would result in damage 
to the vehicle; (4) the manner and extent to 
which the property is affixed; (5) the relation- 
ship the affixed property bears to the property 
to which it is affixed; and (6) where there has 
been a holding that the property is not an 
accession, the standardization of the part, en- 
abling it to be interchangeable with other 
parts. Mack’s Used Cars & Parts, Inc. v. Ten- 
nessee Truck & Equipment Co., 694 S.W.2d 
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323, 1985 Tenn. App. LEXIS 2737 (Tenn. Ct. 
App. 1985). 

Wrecker assembly was an accession to truck, 
and the security interest in the property was 
properly perfected by a notation on the vehicle’s 
title where the wrecker assembly was sold 
already bolted to the truck, the entire unit had 
been painted as one, indicating a “joint prod- 
uct” that was intended to remain as such in- 
definitely, and the component and the chassis 
unit clearly were “united in the prosecution of a 
common enterprise,” a wrecker. Mack’s Used 
Cars & Parts, Inc. v. Tennessee Truck & Equip- 
ment Co., 694 S.W.2d 323, 1985 Tenn. App. 
LEXIS 2737 (Tenn. Ct. App. 1985). 


47-9-335 


3. Rights of Conditional Seller. 

The seller of an automobile who retained title 
may reclaim tire casings bought from plaintiff, 
and placed on the machine by the buyer, having 
retaken it on the buyer’s default. Blackwood 
Tire & Vulcanizing Co. v. Auto Storage Co., 133 
Tenn. 515, 182 S.W. 576, 1915 Tenn. LEXIS 
115, L.R.A. (n.s.) 1916E254 (1916). 

Tires sold and placed on automobile without 
reserving title became part of automobile by 
accession. Diamond Service Station v. Broad- 
way Motor Co., 158 Tenn. 258, 12 S.W.2d 705, 
1928 Tenn. LEXIS 148 (1929). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-314. 

2. “Accession.” This section applies to an 
“accession,” as defined in section 9-102 [§ 47-9- 
102], regardless of the cost or difficulty of re- 
moving the accession from the other goods, and 
regardless of whether the original goods have 
come to form an integral part of the other 
goods. This section does not apply to goods 
whose identity has been lost. Goods of that kind 
are “commingled goods” governed by section 
9-336 [§ 47-9-336]. Neither this section nor the 
following one addresses the case of collateral 
that changes form without the addition of other 
goods. 

3. “Accession” vs. “Other Goods.” This sec- 
tion distinguishes among the “accession,” the 
“other goods,” and the “whole.” The last term 
refers to the combination of the “accession” and 
the “other goods.” If one person’s collateral 
becomes physically united with another per- 
son’s collateral, each is an “accession.” 

Example 1: SP-1 holds a security interest in 
the debtor’s tractors (which are not subject to a 
certificate of title statute), and SP-2 holds a 
security interest in a particular tractor engine. 
The engine is installed in a tractor. From the 
perspective of SP-1, the tractor becomes an 
“accession” and the engine is the “other goods.” 
From the perspective of SP-2, the engine is the 
“accession” and the tractor is the “other goods.” 
The completed tractor — tractor cum engine — 
constitutes the “whole.” 

4. Scope. This section governs only a few 
issues concerning accessions. Subsection (a) 
contains rules governing continuation of a se- 
curity interest in an accession. Subsection (b) 
contains a rule governing continued perfection 
of a security interest in goods that become an 
accession. Subsection (d) contains a special 
priority rule governing accessions that become 
part of a whole covered by a certificate of title. 
Subsections (e) and (f) govern enforcement of a 
security interest in an accession. 

5. Matters Left to Other Provisions of This 
Article: Attachment and Perfection. Other pro- 
visions of this article often govern accession- 


related issues. For example, this section does 
not address whether a secured party acquires a 
security interest in the whole if its collateral 
becomes an accession. Normally this will turn 
on the description of the collateral in the secu- 
rity agreement. 

Example 2: Debtor owns a computer subject 
to a perfected security interest in favor of SP-1. 
Debtor acquires memory and installs it in the 
computer. Whether SP-1’s security interest at- 
taches to the memory depends on whether the 
security agreement covers it. 

Similarly, this section does not determine 
whether perfection against collateral that be- 
comes an accession is effective to perfect a 
security interest in the whole. Other provisions 
of this article, including the requirements for 
indicating the collateral covered by a financing 
statement, resolve that question. 

6. Matters Left to Other Provisions of This 
Article: Priority. With one exception, concern- 
ing goods covered by a certificate of title (see 
subsection (d)), the other provisions of this part, 
including the rules governing purchase-money 
security interests, determine the priority of 
most security interests in an accession, includ- 
ing the relative priority of a security interest in 
an accession and a security interest in the 
whole. See subsection (c). 

Example 3: Debtor owns an office computer 
subject to a security interest in favor of SP-1. 
Debtor acquires memory and grants a perfected 
security interest in the memory to SP-2. Debtor 
installs the memory in the computer, at which 
time (one assumes) SP-1’s security interest 
attaches to the memory. The first-to-file-or- 
perfect rule of section 9-322 [§ 47-9-322] gov- 
erns priority in the memory. If, however, SP-2’s 
security interest is a purchase-money security 
interest, section 9-324(a) [§ 47-9-324(a)] would 
afford priority in the memory to SP-2, regard- 
less of which security interest was perfected 
first. 

7. Goods Covered by Certificate of Title. This 
section does govern the priority of a security 
interest in an accession that is or becomes part 
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of a whole that is subject to a security interest 
perfected by compliance with a certificate of 
title statute. Subsection (d) provides that a 
security interest in the whole, perfected by 
compliance with a certificate of title statute, 
takes priority over a security interest in the 
accession. It enables a secured party to rely 
upon a certificate of title without having to 
check the UCC files to determine whether any 
components of the collateral may be encum- 
bered. The subsection imposes a corresponding 
risk upon those who finance goods that may 
become part of goods covered by a certificate of 
title. In doing so, it reverses the priority that 
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appeared reasonable to most pre-UCC courts. 
Example 4: Debtor owns an automobile sub- 
ject to a security interest inf favor of SP-1. The 
security interest is perfected by notation on the 
certificate of title. Debtor buys tires subject to a 
perfected-by-filing purchase-money security in- 
terest in favor of SP-2 and mounts the tires on 
the automobile’s wheels. If the security interest 
in the automobile attaches to the tires, then 
SP-1 acquires priority over SP-2. The same 
result would obtain if SP-1’s security interest 
attached to the automobile and was perfected 
after the tires had been mounted on the wheels. 


(a) “Commingled goods”. In this section, “commingled goods” means 
goods that are physically united with other goods in such a manner that their 


identity is lost in a product or mass. 


(b) No security interest in commingled goods as such. A security 
interest does not exist in commingled goods as such. However, a security 
interest may attach to a product or mass that results when goods become 


commingled goods. 


(c) Attachment of security interest to product or mass. If collateral 
becomes commingled goods, a security interest attaches to the product or mass. 

(d) Perfection of security interest. If a security interest in collateral is 
perfected before the collateral becomes commingled goods, the security interest 
that attaches to the product or mass under subsection (c) is perfected. 

(e) Priority of security interest. Except as otherwise provided in subsec- 
tion (f), the other provisions of this part determine the priority of a security 
interest that attaches to the product or mass under subsection (c). 

(f) Conflicting security interests in product or mass. If more than one 
(1) security interest attaches to the product or mass under subsection (c), the 


following rules determine priority: 


(1) A security interest that is perfected under subsection (d) has priority 
over a security interest that is unperfected at the time the collateral becomes 


commingled goods. 


(2) If more than one (1) security interest is perfected under subsection (d), 
the security interests rank equally in proportion to the value of the collateral 
at the time it became commingled goods. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-315, 
47-9-343. 


Textbooks. 

Tennessee Jurisprudence, 6 Tenn. Juris., 
Commercial Law, § 103; 6 Tenn. Juris., Confu- 
sion of Goods, § 1. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Effect of Commingling. 
In action to recover the value of stock alleged 


to have. been wrongfully seized where plaintiff 
purchased goods and put debtor in charge as 
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his agent and debtor then commingled defen- 
dant’s stock with that of plaintiff, charge to jury 
that if the goods claimed to have been inter- 
mingled were not of equal but were of less value 
than those of plaintiff, defendant had no right 
to attach the goods and thus defendant would 
be liable for the seizure, was error as loss of 
goods resulting from indistinguishable inter- 
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mingling is made to depend on the comparative 
value of the portions belonging to the respective 
owners, instead of enforcing the forfeiture 
against the one who was responsible for the 
wrongful confusion. Brooks v. Lowenstein, 95 
Tenn. 262, 35 S.W. 89, 1895 Tenn. LEXIS 82 
(1895). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-315. 

2. “Commingled Goods.” Subsection (a) de- 
fines “commingled goods.” It is meant to include 
not only goods whose identity is lost through 
manufacturing or production (e.g., flour that 
has become part of baked goods) but also goods 
whose identity is lost by commingling with 
other goods from which they cannot be distin- 
guished (e.g., ball bearings). 

3. Consequences of Becoming “Commingled 
Goods.” By definition, the identity of the origi- 
nal collateral cannot be determined once the 
original collateral becomes commingled goods. 
Consequently, the security interest in the spe- 
cific original collateral alone is lost once the 
collateral becomes commingled goods, and no 
security interest in the original collateral can 
be created thereafter except as a part of the 
resulting product or mass. See subsection (b). 

Once collateral becomes commingled goods, 
the secured party’s security interest is trans- 
ferred from the original collateral to the prod- 
uct or mass. See subsection (c). If the security 
interest in the original collateral was perfected, 
the security interest in the product or mass is a 
perfected security interest. See subsection (d). 
This perfection continues until lapse. 

4. Priority of Perfected Security Interests 
That Attach Under This Section. This section 
governs the priority of competing security in- 
terests in a product or mass only when both 
security interests arise under this section. In 
that case, if both security interests are per- 
fected by operation of this section (see subsec- 
tions (c) and (d)), then the security interests 
rank equally, in proportion to the value of the 
collateral at the time it became commingled 
goods. See subsection (f)(2). 

Example 1: SP-1 has a perfected security 
interest in Debtor’s eggs, which have a value of 
$300 and secure a debt of $400, and SP-2 has a 
perfected security interest in Debtor’s flour, 
which has a value of $500 and secures a debt of 
$600. Debtor uses the flour and eggs to make 
cakes, which have a value of $1000. The two 
security interests rank equally and share in the 
ratio of 3:5. Applying this ratio to the entire 
value of the product, SP-1 would be entitled to 
$375 (i.e., ¥% x $1000), and SP-2 would be 
entitled to $625 (i.e., % x $1000). 

Example 2: Assume the facts of Example 1, 
except that SP-1’s collateral, worth $300, se- 


cures a debt of $200. Recall that, if the cake is 
worth $1000, then applying the ratio of 3:5 
would entitle SP-1 to $375 and SP-2 to $625. 
However, SP-1 is not entitled to collect from the 
product more than it is owed. Accordingly, SP- 
1’s share would be only $200, SP-2 would re- 
ceive the remaining value, up to the amount it 
is owed ($600). 

Example 3: Assume that the cakes in the 
previous examples have a value of only $600. 
Again, the parties share in the ratio of 3:5. If, as 
in Example 1, SP-1 is owed $400, then SP-1 is 
entitled to $225 (i.e., % x $600), and SP-2 is 
entitled to $375 (i.e., %s x $600). Debtor receives 
nothing. If, however, as in Example 2, SP-1 is 
owed only $200, then SP-2 receives $400. 

The results in the foregoing examples remain 
the same, regardless of whether SP-1 or SP-2 
(or each) has a purchase-money security 
interest. 

5. Perfection: Unperfected Security Inter- 
ests. The rule explained in the preceding com- 
ment applies only when both security interests 
in original collateral are perfected when the 
goods become commingled goods. If a security 
interest in original collateral is unperfected at 
the time the collateral becomes commingled 
goods, subsection (f)(1) applies. 

Example 4: SP-1 has a perfected security 
interest in the debtor’s eggs, and SP-2 has an 
unperfected security interest in the debtor’s 
flour. Debtor uses the flour and eggs to make 
cakes. Under subsection (c), both security inter- 
ests attach to the cakes. But since SP-1’s secu- 
rity interest was perfected at the time of com- 
mingling and SP-2’s was not, only SP-1’s 
security interest in the cakes is perfected. See 
subsection (d). Under subsection (f)(1) and sec- 
tion 9-322(a)(2) [§ 47-9-322(a)(2)], SP-1’s per- 
fected security interest has priority over SP-2’s 
unperfected security interest. 

If both security interests are unperfected, the 
rule of section 9-322(a)(3) [§ 47-9-322(a)(3)] 
would apply. 

6. Multiple Security Interests. On occasion, 
a single input may be encumbered by more 
than one security interest. In those cases, the 
multiple secured parties should be treated like 
a single secured party for purposes of determin- 
ing their collective share under subsection 
(f)(2). The normal priority rules would deter- 
mine how that share would be allocated be- 
tween them. Consider the following example, 
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which is a variation on Example 1 above: 

Example 5: SP-1A has a perfected, first- 
priority security interest in Debtor’s eggs. 
SP-1B has a perfected, second-priority security 
interest in the same collateral. The eggs have a 
value of $300. Debtor owes $200 to SP-1A and 
$200 to SP-1B. SP-2 has a perfected security 
interest in Debtor’s flour, which has a value of 
$500 and secures a debt of $600. Debtor uses 
the flour and eggs to make cakes, which have a 
value of $1000. 

For purposes of subsection (f)(2), SP-1A and 
SP-1B should be treated like a single secured 
party. The collective security interest would 
rank equally with that of SP-2. Thus, the se- 
cured parties would share in the ratio of 3 (for 
SP-1A and SP-1B combined) to 5 (for SP-2). 
Applying this ratio to the entire value of the 
product, SP-1A and SP-1B in the aggregate 
would be entitled to $375 (i.e., ¥% x $1000), and 
SP-2 would be entitled to $625 (i.e., % x $1000). 

SP-1A and SP-1B would share the $375 in 
accordance with their priority, as established 
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under other rules. Inasmuch as SP-1A has first 
priority, it would receive $200, and SP-1B 
would receive $175. : 

7. Priority of Security Interests That Attach 
Other Than by Operation of This Section. Un- 
der subsection (e), the normal priority rules 
determine the priority of a security interest 
that attaches to the product or mass other than 
by operation of this section. For example, as- 
sume that SP-1 has a perfected security inter- 
est in Debtor’s existing and after-acquired 
baked goods, and SP-2 has a perfected security 
interest in Debtor’s flour. When the flour is 
processed into cakes, subsections (c) and (d) 
provide that SP-2 acquires a perfected security 
interest in the cakes. If SP-1 filed against the 
baked goods before SP-2 filed against the flour, 
then SP-1 will enjoy priority in the cakes. See 
section 9-322 [§ 47-9-322] (first-to-file-or-per- 
fect). But if SP-2 filed against the flour before 
SP-1 filed against the baked goods, then SP-2 
will enjoy priority in the cakes to the extent of 
its security interest. 


47-9-337. Priority of security interests in goods covered by certificate 


of title. 


If, while a security interest in goods is perfected by any method under the 
law of another jurisdiction, this state issues a certificate of title that does not 
show that the goods are subject to the security interest or contain a statement 
that they may be subject to security interests not shown on the certificate: 

(1) a buyer of the goods, other than a person in the business of selling 
goods of that kind, takes free of the security interest if the buyer gives value 
and receives delivery of the goods after issuance of the certificate and 
without knowledge of the security interest; and 

(2) the security interest is subordinate to a conflicting security interest in 
the goods that attaches, and is perfected under § 47-9-311(b), after issuance 
of the certificate and without the conflicting secured party’s knowledge of the 


security interest. 


History. 
Acts 2000, ch. 846, § 1. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Derived from former section 
9-103(2)(d). 

2. Protection for Buyers and Secured Par- 
ties. This section affords protection to certain 
good-faith purchasers for value who are likely 
to have relied on a “clean” certificate of title, 
i.e., one that neither shows that the goods are 
subject to a particular security interest nor 
contains a statement that they may be subject 
to security interests not shown on the certifi- 


cate. Under this section, a buyer can take free 
of, and the holder of a conflicting security 
interest can acquire priority over, a security 
interest that is perfected by any method under 
the law of another jurisdiction. The fact that 
the security interest has been reperfected by 
possession under section 9-313 [§ 47-9-313] 
does not of itself disqualify the holder of a 
conflicting security interest from protection un- 
der paragraph (2). 
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47-9-338. Priority of security interest or agricultural lien perfected by 
filed financing statement providing certain incorrect in- 


formation. 


If a security interest or agricultural lien is perfected by a filed financing 
statement providing information described in § 47-9-516(b)(5) which is incor- 
rect at the time the financing statement is filed: 

(1) the security interest or agricultural lien is subordinate to a conflicting 
perfected security interest in the collateral to the extent that the holder of 
the conflicting security interest gives value in reasonable reliance upon the 


incorrect information; and 


(2) a purchaser, other than a secured party, of the collateral takes free of 
the security interest or agricultural lien to the extent that, in reasonable 
reliance upon the incorrect information, the purchaser gives value and, in 
the case of tangible chattel paper, documents, goods, instruments, or a 
security certificate, receives delivery of the collateral. 


History. 
Acts 2000, ch. 846, § 1; 2008, ch. 814, § 37. 


Section to Section References. 
This section is referred to in § 47-9-520. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. Effect of Incorrect Information in Financ- 
ing Statement. Section 9-520(a) [§ 47-9-520(a)] 
requires the filing office to reject financing 
statements that do not contain information 
concerning the debtor as specified in section 
9-516(b)(5) [§ 47-9-516(b)(5)]. An error in this 
information does not render the financing 
statement ineffective. On rare occasions, a sub- 
sequent purchaser of the collateral (i.e., a buyer 
or secured party) may rely on the misinforma- 
tion to its detriment. This section subordinates 
a security interest or agricultural lien perfected 
by an effective, but flawed, financing statement 
to the rights of a buyer or holder of a perfected 
security interest to the extent that, in reason- 
able reliance on the incorrect information, the 
purchaser gives value and, in the case of tan- 
gible collateral, receives delivery of the collat- 


eral. A purchaser who has not made itself 
aware of the information in the filing office with 
respect to the debtor cannot act in “reasonable 
reliance” upon incorrect information. 

3. Relationship to Section 9-507 [§ 47-9- 
507]. This section applies to financing state- 
ments that contain information that is incor- 
rect at the time of filing and imposes a small 
risk of subordination on the filer. In contrast, 
section 9-507 [§ 47-9-507] deals with financing 
statements containing information that is cor- 
rect at the time of filing but which becomes 
incorrect later. Except as provided in section 
9-507 [§ 47-9-507] with respect to changes in 
the name, that is sufficient as the name of the 
debtor under Section 9-503(a) [§ 47-9-503(a)], 
an otherwise effective financing statement does 
not become ineffective if the information con- 
tained in it becomes inaccurate. 


47-9-339. Priority subject to subordination. 


This chapter does not preclude subordination by agreement by a person 


entitled to priority. 


History. 
Acts 2000, ch. 846, § 1. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-316. 

2. Subordination by Agreement. The preced- 
ing sections deal elaborately with questions of 
priority. This section makes it entirely clear 
that a person entitled to priority may effec- 


tively agree to subordinate its claim. Only the 
person entitled to priority may make such an 
agreement: A person’s rights cannot be ad- 
versely affected by an agreement to which the 
person is not a party. 
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RIGHTS OF BANK : 


47-9-340. Effectiveness of right of recoupment or set-off against de- 
posit account. 


(a) Exercise of recoupment or set-off. Except as otherwise provided in 
subsection (c), a bank with which a deposit account is maintained may exercise 
any right of recoupment or set-off against a secured party that holds a security 
interest in the deposit account. 

(b) Recoupment or set-off not affected by security interest. Except as 
otherwise provided in subsection (c), the application of this chapter to a 
security interest in a deposit account does not affect a right of recoupment or 
set-off of the secured party as to a deposit account maintained with the secured 
party. 

(c) When set-off ineffective. The exercise by a bank of a set-off against a 
deposit account is ineffective against a secured party that holds a security 
interest in the deposit account which is perfected by control under § 47-9- 


104(a)(3), if the set-off is based on a claim against the debtor. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-109, 
47-9-341. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New; subsection (b) is based on a 
nonuniform Illinois amendment. 

2. Set-off vs. Security Interest. This section 
resolves the conflict between a security interest 
in a deposit account and the bank’s rights of 
recoupment and set-off. 

Subsection (a) states the general rule and 
provides that the bank may effectively exercise 
rights of recoupment and set-off against the 
secured party. Subsection (c) contains an excep- 
tion: If the secured party has control under 
section 9-104(a)(3) [§ 47-9-104(a)(3)] (i.e., if it 
has become the bank’s customer), then any 
set-off exercised by the bank against a debt 
owed by the debtor (as opposed to a debt owed 
to the bank by the secured party) is ineffective. 
The bank may, however, exercise its recoup- 
ment rights effectively. This result is consistent 
with the priority rule in section 9-327(4) [§ 47- 
9-327(4)], under which the security interest of a 


bank in a deposit account is subordinate to that 
of a secured party who has control under sec- 
tion 9-104(a)(3) [§ 47-9-104(a)(3)]. 

This section deals with rights of set-off and 
recoupment that a bank may have under other 
law. It does not create a right of set-off or 
recoupment, nor is it intended to override any 
limitations or restrictions that other law im- 
poses on the exercise of those rights. 

3. Preservation of Set-Off Right. Subsection 
(b) makes clear that a bank may hold both a 
right of set-off against, and an article 9 security 
interest in, the same deposit account. By hold- 
ing a security interest in a deposit account, a 
bank does not impair any right of set-off it 
would otherwise enjoy. This subsection does not 
pertain to accounts evidenced by an instrument 
(e.g., certain certificates of deposit), which are 
excluded from the definition of “deposit ac- 
counts.” 


47-9-341. Bank’s rights and duties with respect to deposit account. 


Except as otherwise provided in § 47-9-340(c), and unless the bank other- 
wise agrees in an authenticated record, a bank’s rights and duties with respect 
to a deposit account maintained with the bank are not terminated, suspended, 
or modified by: 
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(1) the creation, attachment, or perfection of a security interest in the 


deposit account; 


(2) the bank’s knowledge of the security interest; or 
(3) the bank’s receipt of instructions from the secured party. 


History. 
Acts 2000, ch. 846, § 1. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. Free Flow of Funds. This section is de- 
signed to prevent security interests in deposit 
accounts from impeding the free flow of funds 
through the payment system. Subject to two 
exceptions, it leaves the bank’s rights and du- 
ties with respect to the deposit account and the 
funds on deposit unaffected by the creation or 
perfection of a security interest or by the bank’s 
knowledge of the security interest. In addition, 
the section permits the bank to ignore the 
instructions of the secured party unless it had 
agreed to honor them or unless other law pro- 
vides to the contrary. A secured party who 
wishes to deprive the debtor of access to funds 
on deposit or to appropriate those funds for 
itself needs to obtain the agreement of the 
bank, utilize the judicial process, or comply 
with procedures set forth in other law. Section 
4-303(a) [§ 47-4-303(a)], concerning the effect 
of notice on a bank’s right and duty to pay 
items, is not to the contrary. That section ad- 
dresses only whether an otherwise effective 
notice comes too late; it does not determine 
whether a timely notice is otherwise effective. 

3. Operation of Rule. The general rule of this 
section is subject to section 9-340(c) [§ 47-9- 
340(c)], under which a bank’s right of set-off 
may not be exercised against a deposit account 


in the secured party’s name if the right is based 
on a claim against the debtor. This result re- 
flects current law in many jurisdictions and 
does not appear to have unduly disrupted bank- 
ing practices or the payments system. The more 
important function of this section, which is not 
impaired by section 9-340 [§ 47-9-340], is the 
bank’s right to follow the debtor’s (customer’s) 
instructions (e.g., by honoring checks, permit- 
ting withdrawals, etc.) until such time as the 
depository institution is served with judicial 
process or receives instructions with respect to 
the funds on deposit from a secured party who 
has control over the deposit account. 

4. Liability of Bank. This article does not 
determine whether a bank that pays out funds 
from an encumbered deposit is liable to the 
holder of a security interest. Although the fact 
that a secured party has control over the de- 
posit account and the manner by which control 
was achieved may be relevant to the imposition 
of liability, whatever rule applies generally 
when a bank pays out funds in which a third 
party has an interest would determine liability 
to a secured party. Often, this rule is found in a 
non-UCC adverse claim statute. 

5. Certificates of Deposit. This section does 
not address the obligations of banks that issue 
instruments evidencing deposits (e.g., certain 
certificates of deposit). 


47-9-342. Bank’s right to refuse to enter into or disclose existence of 
control agreement. 


This chapter does not require a bank to enter into an agreement of the kind 
described in § 47-9-104(a)(2), even if its customer so requests or directs. A 
bank that has entered into such an agreement is not required to confirm the 
existence of the agreement to another person unless requested to do so by its 
customer. 


History. 
Acts 2000, ch. 846, § 1. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New; derived from section against their will and from the need to respond 


8-106(g). 
2. Protection for Bank. This section protects 
banks from the need to enter into agreements 


to inquiries from persons other than their cus- 
tomers. 
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47-9-343. Security interest in favor of interest owners to secure obli- 
gations of the first purchaser of oil and gas production to 
pay the purchase price. 


(a) As used in this section, unless the context otherwise requires: 

(1) “First purchaser” means the first person who purchases oil or gas 
production from an operator or interest owner after the production is 
severed, or an operator that receives production proceeds from a third-party 
purchaser who acts in good faith under a division order or other agreement 
authenticated by the operator under which the operator collects proceeds of 
production on behalf of other interest owners. To the extent the operator 
receives proceeds attributable to the interest of other interest owners from a 
third-party purchaser who acts in good faith under a division order or other 
agreement authenticated by such operator, the operator is considered to be 
the first purchaser of the production for all purposes under this section, 
notwithstanding the characterization of other persons as first purchasers 
under other laws or regulations. To the extent the operator has not received 
from the third-party purchaser proceeds attributable to the operator’s 
interest and the interest of other interest owners, the operator is not 
considered the first purchaser for the purposes of this section and is entitled 
to all rights and benefits under this section. Nothing in this section impairs 
or affects any rights otherwise held by a royalty owner to take its share of oil 
in kind or to receive payment directly from a third-party purchaser for the 
royalty owner’s share of oil production, with or without a previously made 
agreement; 

(2) “Interest owner” means a person owning an entire or fractional 
interest, of any kind or nature, in oil or gas production at the time of 
severance, or a person who has an express, implied, or constructive right to 
receive a monetary payment determined by the value of oil or gas production 
or by the amount of production; 

(3) “Oil and gas production” means any oil, natural gas, condensate of 
either, natural gas liquids, other gaseous, liquid, or dissolved hydrocarbons, 
sulfur, or helium, or other substance produced as a by-product or adjunct to 
their production, or any combination of these, that is severed, extracted, or 
produced from the ground within the jurisdiction of this state. Any such 
substance, including recoverable or recovered natural gas liquids, that is 
transported to or in a natural gas pipeline or natural gas gathering system, 
or otherwise transported or sold for use as natural gas, or is transported or 
sold for the extraction of helium or natural gas liquids, is “gas production.” 
Any such substance that is transported or sold to persons and for purposes 
not included in the natural gas definition is “oil production;” and 

(4) “Operator” means a person engaged in the business of severing oil or 
gas production from the ground, whether for the person alone, only for other 
persons, or for the person and others. 

(b) This section provides a security interest in favor of interest owners, as 
secured parties, to secure the obligations of the first purchaser of oil and gas 
production, as debtor, to pay the purchase price. An authenticated record 
giving the interest owner a right operates as a security agreement created 
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under this chapter. The act of the first purchaser in signing an agreement to 
purchase oil or gas production, in issuing a division order, or in making any 
other voluntary communication to the interest owner or any governmental 
agency recognizing the interest owner’s right operates as an authentication of 
a security agreement in accordance with § 47-9-203(b) for purposes of this 
chapter. 

(c) The security interest provided by this section is perfected automatically 
without the filing of a financing statement. If the interest of the secured party 
is evidenced by a deed, mineral deed, reservation in either, oil or gas lease, 
assignment, or any other such record recorded in the real property records of 
a register of deeds, that record is effective as a filed financing statement for 
purposes of this chapter, but no fee is required, except a fee that is otherwise 
required by the register of deeds, and there is no requirement of refiling every 
five (5) years to maintain effectiveness of the filing. 

(d) The security interest exists in oil and gas production, and also in the 
identifiable proceeds of that production owned by, received by, or due to the 
first purchaser: 

(1) For an unlimited time, if: 

(A) The proceeds are oil or gas production, inventory of raw, refined, or 
manufactured oil or gas production, or rights to or products of any of those, 
although the sale of those proceeds by a first purchaser to a buyer in the 
ordinary course of business, as provided in subsection (f), cuts off the 
security interest in those proceeds; 

(B) The proceeds are accounts, chattel paper, instruments, documents, 
or payment intangibles; or 

(C) The proceeds are cash proceeds, as defined in § 47-9-102; and 
(2) For the length of time provided in § 47-9-315 for all other proceeds. 

(e) This section creates a lien that secures the payment of all taxes that are 
or should be withheld or paid by the first purchaser, and a lien that secures the 
rights of any person who would be entitled to a security interest under 
subsection (b), except for lack of any adoption of a security agreement by the 
first purchaser, or for a lack of possession or record required by § 47-9-203 for 
the security interest to be enforceable. 

(f) The security interests and liens created by this section have priority over 
any purchaser who is not a buyer in the ordinary course of the first purchaser’s 
_ business, but are cut off by the sale to a buyer from the first purchaser who is 
in the ordinary course of the first purchaser’s business under § 47-9-320(a). In 
either case, whether or not the buyer from the first purchaser is in ordinary 
course, a security interest will continue in the proceeds of the sale by the first 
purchaser, as provided in subsection (d). 

(g) The security interests and all liens created by this section have the 
following priorities over other security interests created by this chapter: 

(1) A security interest created by this section is treated as a purchase- 
money security interest for purposes of determining its relative priority 
under § 47-9-324 over other security interests not provided for by this 
section. A holder of a security interest created under this section is not 
required to give the written notice every five (5) years as provided in 
§ 47-9-324(b)(3) to have purchase-money priority over a security interest 
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with a prior financing statement covering inventory; and 

(2) Astatutory lien is subordinate to all other perfected security interests 
created by this chapter, and has priority over unperfected sécurity interests 
created by this chapter and the lien creditors, buyers, and transferees 
mentioned in § 47-9-317. 

(h) The security interests and liens created by this section have the 
following priorities among themselves: 

(1) Ifa record effective as a filed financing statement under subsection (c) 
exists, the security interests perfected by that record have priority over a 
security interest automatically perfected without filing under subsection (c). 
If several security interests perfected by records exist, they have the same 
priority among themselves as established by law for interests in oil and gas 
in place. If property law establishes no priority among them, they share 
priority pro rata; 

(2) A security interest perfected automatically without filing under sub- 
section (c) has priority over a lien created under subsection (e); and 

(3) A nontax lien under subsection (e) has priority over a lien created 
under subsection (e) that secures the payment of taxes. 

(i) The priorities for statutory liens mentioned in § 47-9-333 do not apply to 
any security interest or statutory lien created by this section, but if a pipeline 
common carrier has a statutory or tariff lien that is effective and enforceable 
against a trustee in bankruptcy and not invalidated by the federal Tax Lien 
Act, that lien has priority over the security interests and statutory liens 
created by this section. 

(j) If oil or gas production in which there are security interests or statutory 
liens created by this section is commingled with inventory or other production, 
the rules of § 47-9-336 apply. 

(k) A security interest or statutory lien created by this section remains 
effective against the debtor and perfected against the debtor’s creditors, even 
if assigned, regardless of whether the assignment is perfected against the 
assignor’s creditors. If a deed, mineral deed, assignment of oil and gas lease, or 
other such record evidencing the assignment is filed in the real property 
records of the county, the filing will have the same effect as filing an amended 
financing statement under § 47-9-514. 

(1) This section does not impair an operator’s right to set off or withhold 
funds from other interest owners as security for, or in satisfaction of, any debt 
or security interest. In case of a dispute between an operator and another 
interest owner, a good faith tender of funds by anyone to the person whom the 
operator and other interest owner agree on, to a person who otherwise shows 
that person to be the one entitled to the funds, or to a court of competent 
jurisdiction in the event of litigation or bankruptcy, operates as a tender of the 
funds to both. 

(m) A first purchaser who acts in good faith may terminate an interest 
owner's security interest or statutory lien under this section by paying, or by 
making and keeping open a tender of, the amount the first purchaser believes 
to be due to the interest owner: 

(1) If the interest owner’s rights are to oil or gas production or its 
proceeds, either to the operator alone, in. which event the operator is 
considered the first purchaser, or to some combination of the interest owner 
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and the operator, as the first purchaser chooses; 

(2) Whatever the nature of the production to which the interest owner has 
rights, to the person whom the interest owner agreed to or acquiesced in; or 

(3) To a court of competent jurisdiction in the event of litigation or 
bankruptcy. 

(n) A person who buys from a first purchaser can ensure that the person 
buys free and clear of an interest owner’s security interest or statutory lien 
under this section: 

(1) By buying in the ordinary course of the first purchaser’s business from 
the first purchaser under § 47-9-320(a); 

(2) By obtaining the interest owner’s consent to the sale under 
§ 47-9-315(a)(1); 

(3) By ensuring that the first purchaser has paid the interest owner, or, 
provided that gas production is involved, the interest owner has so agreed or 
acquiesced, by ensuring that the first purchaser has paid the interest 
owner's operator; or 

(4) By ensuring that the person or the first purchaser or some other 
person has withheld funds sufficient to pay amounts in dispute and has 
maintained a tender of those funds to whoever shows that person to be the 
person entitled. 

(o) If a tender under subdivision (n)(4) that is valid thereafter fails, the 
security interest and liens governed by this section remain effective. 

(p) In addition to the usual remedy of sequestration available to secured 
parties, the holders of security interests and liens created by this section have 
available to them, to the extent constitutionally permitted, the remedies of 
replevin, attachment, and garnishment to assist them in realizing upon their 
rights. 

(q) The rights of any person claiming under a security interest or lien 
created by this section are governed by the other provisions of this chapter, 
except to the extent that this section necessarily displaces those provisions. 
This section does not invalidate or otherwise affect the interests of any person 
in any real property before severance of any oil or gas production. 


History. section, is compiled generally in 26 U.S.C. 
Acts 2005, ch. 266, § 1. § 6321 et seq. 
Compiler’s Notes. 
The federal Tax Lien Act, referred to in this 
PART 4 


RIGHTS OF THIRD PARTIES 


47-9-401. Alienability of debtor’s rights. 


(a) Other law governs alienability; exceptions. Except as otherwise 
provided in subsection (b) and § 47-9-406, § 47-9-407, § 47-9-408, and § 47- 
9-409, whether a debtor’s rights in collateral may be voluntarily or involun- 
tarily transferred is governed by law other than this chapter. 

(b) Agreement does not prevent transfer. An agreement between the 
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debtor and secured party which prohibits a transfer of the debtor’s rights in 
collateral or makes the transfer a default does not prevent the transfer from 


taking effect. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 4, §§ 47-9-401 — 47-9-410 (Acts 
1963, ch. 81, § 1 (Acts 1963, ch. 81, § 1 (9-401 
— 9-407 ); 1965, ch. 139, § 1; T.C.A. § 47-9- 
408; 1965, ch. 361, § 1; 1967, ch. 190, §§ 1,2; 
1971, ch. 124, §§ 1-6; 1981, ch. 221, §§ 1-4; 
1983, ch. 111, §§ 1-4; 1984, ch. 849, §§ 1, 2; 
1985, ch. 404, §§ 23-30; 1986, ch. 655, § 1; 
1987, ch. 387, §§ 1-6; 1988, ch. 493, §§ 1-3; 
1989, ch. 167, § 1; 1990, ch. 896, §§ 1, 2; 1992, 
ch. 798, §§ 1, 2; 1994, ch. 915, §§ 1-3; 1996, ch. 
592, § 1; 1996, ch. 619, §§ 1, 2; 1996, ch. 1073, 
§§ 1, 2; 1997, ch. 220, §§ 1-3; 1998, ch. 642, 


§ 1; 1998, ch. 725, §§ 2, 3; 1998, ch. 870, §§ 2, 
3), concerning filing, was repealed and replaced 
in the revision of chapter 9 of the Uniform 
Commercial Code by Acts 2000, ch. 846, § 1, 
effective July 1, 2001. 


Prior Tennessee Law. 
§ 47-1802. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Commercial Law, § 103. 


Law Reviews. 

The Undersecured Creditor in Reorganiza- 
tions and the Nature of Security (Theodore 
Eisenberg), 38 Vand. L. Rev. 931 (1985). 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Right of Mortgagor to Sell. 

2. Effect of Mortgagor Having Power to Sell. 

3. Conditional Seller and Bona Fide Purchas- 
ers. 


1. Right of Mortgagor to Sell. 

By common law mortgagor had equity in 
property which he could dispose of and protect 
purchaser by payment of mortgage debt, how- 
ever, the mortgagee had no such protection. 
McClure v. State, 172 Tenn. 424, 113 S.W.2d 63, 
1937 Tenn. LEXIS 91 (1938). 


2. Effect of Mortgagor Having Power to 
Sell. 

If a mortgagee give a general and unlimited 
parol authority to the mortgagor to sell the 
property mortgaged, and deliver him posses- 
sion, or suffer him to retain possession, a sale of 
the property by the mortgagor to a third person 
will vest the title in such third person. But if 
the authority was special and limited to a 
particular price, and conditioned that the mort- 
gagor pay over the money to the mortgagee, 
and the authority was not pursued by the 
mortgagor, and the condition was not per- 
formed, a sale of the property would not be good 
as against the mortgagee. W. Hoskins & Co. v. 
Carroll, 15 Tenn. 505, 1835 Tenn. LEXIS 37 
(1835). 

The chancery court has no jurisdiction to 
declare void a conveyance of personal property 
pledged and in possession of pledgee, on the 
ground that the registered subsequent convey- 
ance is a cloud upon the title of pledgee. The 
conveyance of legal title of owner to purchaser 


is not in conflict, but subject to the lien of the 
pledgee. Crisp v. Miller, 52 Tenn. 697, 1871 
Tenn. LEXIS 299 (1871). 

Where mortgagor consented to mortgagee’s 
sale of property subject to mortgage requiring 
only an accounting of the proceeds, when sale 
occurred there was a release of the lien even 
though the mortgagor failed to account as re- 
quired by the covenant in the mortgage, and it 
was immaterial whether the purchaser had 
actual or constructive knowledge of the exis- 
tence of the mortgage or the mortgagee’s con- 
sent to the sale, for the mortgagee is regarded 
as having made the mortgagor his agent in the 
sale and in effect accepted his promise to ac- 
count in place of the security of the mortgage. 
Cunningham v. G. F. C. Corp., 35 Tenn. App. 
237, 244 S.W.2d 181, 1951 Tenn. App. LEXIS 67 
(Tenn. Ct. App. 1951). 

Covenant in chattel mortgage that mortgagor 
would account to mortgagee for the proceeds of 
the transfer of any interest in the mortgaged 
property considered in the circumstances and 
course of dealings between the parties, implies 
mortgagee’s consent to sale of mortgaged prop- 
erty and receipt of the proceeds by the mort- 
gagor. Cunningham v. G. F. C. Corp., 35 Tenn. 
App. 237, 244 S.W.2d 181, 1951 Tenn. App. 
LEXIS 67 (Tenn. Ct. App. 1951). 


3. Conditional Seller and Bona Fide Pur- 
chasers. 

A conditional sale of a retail stock of goods, 
with an unlimited power in vendee to resell, 
enables the latter to give a bona fide subvendee 
a good title as against the original vendor. J. B. 
Wilder & Co. v. Wilson, 84 Tenn. 548, 1886 
Tenn. LEXIS 143 (1886). 
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Retention by vendor of the title to personal 
property to secure purchase money partakes of 
the nature of a lien, and when such title is 
retained in written contract, unregistered, it is 
superior to any right acquired by purchaser for 
value and without notice. Shaw v. Webb, 131 
Tenn. 173, 174 S.W. 273, 1914 Tenn. LEXIS 96, 
L.R.A. (n.s.) 1915D1141 (1915). 
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The title of a vendor retained in a written 
contract, although unregistered, is in Tennes- 
see superior to any right acquired by a pur- 
chase for value and without notice. Knoxville 
Outfitting Co. v. Knoxville Fireproof Storage 
Co., 160 Tenn. 203, 22 S.W.2d 354, 1929 Tenn. 
LEXIS 92 (1929). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-311. 

2. Scope of This Part. This part deals with 
several issues affecting third parties (i.e., par- 
ties other than the debtor and the secured 
party). These issues are not addressed in part 
3, subpart 3, which deals with priorities. This 
part primarily addresses the rights and duties 
of account debtors and other persons obligated 
on collateral who are not, themselves, parties to 
a secured transaction. 

3. Governing Law. There was some uncer- 
tainty under former article 9 as to which juris- 
diction’s law (usually, which jurisdiction’s ver- 
sion of article 9) applied to the matters that this 
part addresses. Part 3, subpart 1, does not 
determine the law governing these matters 
because they do not relate to perfection, the 
effect of perfection or nonperfection, or priority. 
However, it might be inappropriate for a desig- 
nation of applicable law by a debtor and se- 
cured party under section 1-301 [§ 47-1-301] to 
control the law applicable to an independent 
transaction or relationship between the debtor 
and an account debtor. 

Consider an example under section 9-408 
[§ 47-9-408]: 

Example 1: State X has adopted this article; 
former article 9 is the law of State Y. A general 
intangible (e.g., a franchise agreement) be- 
tween a debtor-franchisee, D, and an account 
debtor-franchisor, AD, is governed by the law of 
State Y. D grants to SP a security interest in its 
rights under the franchise agreement. The 
franchise agreement contains a term prohibit- 
ing D’s assignment of its rights under the 
agreement. D and SP agree that their secured 
transaction is governed by the law of State X. 
Under State X’s section 9-408 [§ 47-9-408], the 
restriction on D’s assignment is ineffective to 
prevent the creation, attachment, or perfection 
of SP’s security interest. State Y’s former sec- 
tion 9-318(4), however, does not address restric- 
tions on the creation of security interests in 
general intangibles other than general intan- 
gibles for money due or to become due. Accord- 
ingly, it does not address restrictions on the 
assignment to SP of D’s rights under the fran- 
chise agreement. The non-article-9 law of State 
Y, which does address restrictions, provides 
that the prohibition on assignment is effective. 

This article does not provide a specific an- 
swer to the question of which State’s law ap- 


plies to the restriction on assignment in the 
example. However, assuming that under non- 
UCC choice-of-law principles the effectiveness 
of the restriction would be governed by the law 
of State Y, which governs the franchise agree- 
ment, the fact that State X’s article 9 governs 
the secured transaction between SP and D 
would not override the otherwise applicable 
law governing the agreement. Of course, to the 
extent that jurisdictions eventually adopt iden- 
tical versions of this article and courts interpret 
it consistently, the inability to identify the 
applicable law in circumstances such as those 
in the example may be inconsequential. 

4. Inalienability Under Other Law. Subsec- 
tion (a) addresses the question whether prop- 
erty necessarily is transferable by virtue of its 
inclusion (i.e., its eligibility as collateral) 
within the scope of article 9. It gives a negative 
answer, subject to the identified exceptions. 
The substance of subsection (a) was implicit 
under former article 9. 

5. Negative Pledge Covenant. Subsection (b) 
is an exception to the general rule in subsection 
(a). It makes clear that in secured transactions 
under this article the debtor has rights in 
collateral (whether legal title or equitable) 
which it can transfer and which its creditors 
can reach. It is best explained with an example: 

Example 2: A debtor, D, grants to SP a 
security interest to secure a debt in excess of 
the value of the collateral. D agrees with SP 
that it will not create a subsequent security 
interest in the collateral and that any security 
interest purportedly granted in violation of the 
agreement will be void. Subsequently, in viola- 
tion of its agreement with SP, D purports to 
grant a security interest in the same collateral 
to another secured party. 

Subsection (b) validates D’s creation of the 
subsequent (prohibited) security interest, 
which might even achieve priority over the 
earlier security interest. See comment 7. How- 
ever, unlike some other provisions of this part, 
such as section 9-406 [§ 47-9-406], subsection 
(b) does not provide that the agreement re- 
stricting assignment itself is “ineffective.” Con- 
sequently, the debtor’s breach may create a 
default. 

6. Rights of Lien Creditors. Difficult prob- 
lems may arise with respect to attachment, 
levy, and other judicial procedures under which 
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a debtor’s creditors may reach collateral subject 
to a security interest. For example, an obliga- 
tion may be secured by collateral worth many 
times the amount of the obligation. If a lien 
creditor has caused all or a portion of the 
collateral to be seized under judicial process, it 
may be difficult to determine the amount of the 
debtor’s “equity” in the collateral that has been 
seized. The section leaves resolution of this 
problem to the courts. The doctrine of marshal- 
ing may be appropriate. 

7. Sale of Receivables. If a debtor sells an 
account, chattel paper, payment intangible, or 
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promissory note outright, as against the buyer 
the debtor has no remaining rights to transfer. 
If, however, the buyer fails to perfect its inter- 
est, then solely insofar as the rights of certain 
third parties are concerned, the debtor is 
deemed to retain its rights and title. See section 
9-318 [§ 47-9-318]. The debtor has the power to 
convey these rights to a subsequent purchaser. 
If the subsequent purchaser (buyer or secured 
lender) perfects its interest, it will achieve 
priority over the earlier, unperfected purchaser. 
See section 9-322(a)(1) [§ 47-9-322(a)(1)]. 


47-9-402. Secured party not obligated on contract of debtor or in tort. 


The existence of a security interest, agricultural lien, or authority given toa 
debtor to dispose of or use collateral, without more, does not subject a secured 
party to liability in contract or tort for the debtor’s acts or omissions. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 4, §§ 47-9-401 — 47-9-410 (Acts 
1963, ch. 81, § 1 (Acts 1963, ch. 81, § 1 (9-401 
— 9-407 ); 1965, ch. 139, § 1; T.C.A. § 47-9- 
408; 1965, ch. 361, § 1; 1967, ch. 190, §§ 1,2; 
1971, ch. 124, §§ 1-6; 1981, ch. 221, §§ 1-4; 
1983, ch. 111, §§ 1-4; 1984, ch. 849, §§ 1, 2; 
1985, ch. 404, §§ 23-30; 1986, ch. 655, § 1; 
1987, ch. 387, §§ 1-6; 1988, ch. 493, §§ 1-3; 


1989, ch. 167, § 1; 1990, ch. 896, §§ 1, 2; 1992, 
ch. 798, §§ 1, 2; 1994, ch. 915, §§ 1-3; 1996, ch. 
592, § 1; 1996, ch. 619, §§ 1, 2; 1996, ch. 1078, 
§§ 1, 2; 1997, ch. 220, §§ 1-3; 1998, ch. 642, 
§ 1; 1998, ch. 725, §§ 2, 3; 1998, ch. 870, §§ 2, 
3), concerning filing, was repealed and replaced 
in the revision of chapter 9 of the Uniform 
Commercial Code by Acts 2000, ch. 846, § 1, 
effective July 1, 2001. 


Prior Tennessee Law: 
§ 47-1013. 


NOTES TO DECISIONS 


1. Agency. 

Where a creditor had power of attorney to 
sign and file a financial statement for debtors 
who had leased equipment from the creditor, 
but when signing the form, the creditor’s em- 
ployee failed to state the source of the employ- 
ee’s authority to sign the statement for the 
debtors, the bankruptcy court properly held 


that the signature did not satisfy the require- 
ments of T.C.A. § 47-9-402(1) and that the 
error was too serious for T.C.A. § 47-9-402(8) to 
save the financial statement. C & J Leasing 
Corp. v. Waldschmidt (In re Goolsby), 284 B.R. 
638, 2002 U.S. Dist. LEXIS 20257 (M.D. Tenn. 
2002). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-317. 

2. Nonliability of Secured Party. This sec- 
tion, like former section 9-317, rejects theories 
on which a secured party might be held liable 
on a debtor’s contracts or in tort merely because 


a security interest exists or because the debtor 
is entitled to dispose of or use collateral. This 
section expands former section 9-317 to cover 
agricultural liens. 


47-9-403. Agreement not to assert defenses against assignee. 


(a) “Value”. In this section, “value” has the meaning provided in § 47-3- 
303(a). 

(b) Agreement not to assert claim or defense. Except as otherwise 
provided in this section, an agreement between an account debtor and an 
assignor not to assert against an assignee any claim or defense that the 
account debtor may have against the assignor is enforceable by an assignee 
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that takes an assignment: 

(1) for value; 

(2) in good faith; 

(3) without notice of a claim of a property or possessory right to the 
property assigned; and 

(4) without notice of a defense or claim in recoupment of the type that may 
be asserted against a person entitled to enforce a negotiable instrument 
under § 47-3-305(a). 

(c) When subsection (b) not applicable. Subsection (b) does not apply to 
defenses of a type that may be asserted against a holder in due course of a 
negotiable instrument under § 47-3-305(b). 

(d) Omission of required statement in consumer transaction. In a 
consumer transaction, if a record evidences the account debtor’s obligation, law 
other than this chapter requires that the record include a statement to the 
effect that the rights of an assignee are subject to claims or defenses that the 
account debtor could assert against the original obligee, and the record does 
not include such a statement: 

(1) the record has the same effect as if the record included such a 
statement; and } 

(2) the account debtor may assert against an assignee those claims and 
defenses that would have been available if the record included such a 
statement. 

(e) Rule for individual under other law. This section is subject to law 
other than this chapter which establishes a different rule for an account debtor 
who is an individual and who incurred the obligation primarily for personal, 
family, or household purposes. 

(f) Other law not displaced. Except as otherwise provided in subsection 
(d), this section does not displace law other than this chapter which gives effect 
to an agreement by an account debtor not to assert a claim or defense against 
an assignee. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 4, §§ 47-9-401 — 47-9-410 (Acts 
19638, ch. 81, § 1 (Acts 1963, ch. 81, § 1 (9-401 
— 9-407 ); 1965, ch. 189, § 1; T.C.A. § 47-9- 
408; 1965, ch. 361, § 1; 1967, ch. 190, §§ 1,2; 
1971, ch. 124, §§ 1-6; 1981, ch. 221, 8§ 1-4; 
19838, ch. 111, §§ 1-4; 1984, ch. 849, §§ 1, 2; 
1985, ch. 404, §§ 23-30; 1986, ch. 655, § 1; 
1987, ch. 387, §§ 1-6; 1988, ch. 493, §§ 1-3; 
1989, ch. 167, § 1; 1990, ch. 896, §§ 1, 2; 1992, 
ch. 798, §§ 1, 2; 1994, ch. 915, §§ 1-3; 1996, ch. 
592, § 1; 1996, ch. 619, §§ 1, 2; 1996, ch. 1073, 
§§ 1, 2; 1997, ch. 220, §§ 1-3; 1998, ch. 642, 
§ 1; 1998, ch. 725, §§ 2, 3; 1998, ch. 870, §§ 2, 


3), concerning filing, was repealed and replaced 
in the revision of chapter 9 of the Uniform 
Commercial Code by Acts 2000, ch. 846, § 1, 
effective July 1, 2001. 


Section to Section References. 
This section is referred to in § 47-9-706. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Commercial Law, § 3. 


Law Reviews. 

Creation, Perfection, and Enforcement of Se- 
curity Interest Under the “Tennessee” Commer- 
cial Code (John A. Walker, Jr.), 48 Tenn. L. Rev. 
819 (1981). 
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NOTES TO DECISIONS 
DECISIONS UNDER PRIOR LAW : 
Analysis that waiver of defenses clause was enforceable 

: in accordance with the provisions of this sec- 
1. Waiver of Defenses Clause. tion. International Harvester Credit Corp. v. 
2. —Enforceability. Hill, 496 F. Supp. 329, 1979 U.S. Dist. LEXIS 
3. Consumer Credit Contracts. 9181 (M.D. Tenn. 1979). 
4. Maker’s Defenses Against Assignees. 
5. Assignee’s Rights Against Security. 3. Consumer Credit Contracts. 

3 Under the FTC’s rule pertaining to the pres- 
1, Waiver of Defenses Clause. ervation of consumers’ claims and defenses, 16 
2. —Enforceability. CFR 433.2 (1991), notice must be included in 


Court declined to invalidate waiver of de- 
fenses clause in the absence of participation 
therein by the assignee and based on a close 
relationship alone. International Harvester 
Credit Corp. v. Hill, 496 F. Supp. 329, 1979 U.S. 
Dist. LEXIS 9181 (M.D. Tenn. 1979). 

Where fraud arose by virtue of the assignor’s 
conduct and facts showed that there was par- 
ticipation in the formation of the contract by 
the assignee and a close relationship with the 
assignor, a waiver of defenses would not apply, 
and the assignee would stand in the same shoes 
as the assignor. International Harvester Credit 
Corp. v. Hill, 496 F. Supp. 329, 1979 U.S. Dist. 
LEXIS 9181 (M.D. Tenn. 1979). 

Where ultimate purchasers of farm equip- 
ment paid first purchaser with full knowledge 
of their contract with the seller, its assignment 
and the waiver of defenses clause, and had 
avenues available to them other than flying in 
the face of their contractual terms and prema- 
turely making payment voluntarily to first pur- 
chaser, the court declined to alter through the 
powers of equity its decision at law in favor of 
the assignee against the second purchasers. 
International Harvester Credit Corp. v. Hill, 
496 F. Supp. 329, 1979 U.S. Dist. LEXIS 9181 
(M.D. Tenn. 1979). 

The fact that a dealer/assignor was found to 
be out-of-trust on a prior occasion did not pro- 
vide any notice to the floor plan financier, who 
also became the assignee on subsequent sale, 
that certain equipment was being sold for the 
second time. International Harvester Credit 
Corp. v. Hill, 496 F. Supp. 329, 1979 U.S. Dist. 
LEXIS 9181 (M.D. Tenn. 1979). 

Purchase of farm tractor and disc was a 
commercial and not a consumer transaction, so 


Collateral References. 
Transferee of bill or note as subject to de- 
fenses of chattel mortgagor or conditional 


all consumer credit contracts which renders the 
retail installment sales contracts nonnego- 
tiable, placing them beyond this section. Patton 
v. McHone, 822 S.W.2d 608, 1991 Tenn. App. 
LEXIS 564 (Tenn. Ct. App. 1991). 


4, Maker’s Defenses Against Assignees. 

Where assignee of notes brought suit to re- 
cover from maker money judgment on notes, 
such notes were not negotiable as they did not 
contain words of negotiability and the fact that 
the notes were acquired for valuable consider- 
ation, before maturity and without notice, did 
not make them negotiable since the essential 
element of good faith was omitted and therefore 
any defenses that would have been good 
against the assignor were good against the 
assignee. Third Nat'l Bank v. Keathley, 35 
Tenn. App. 82, 242 S.W.2d 760, 1951 Tenn. App. 
LEXIS 117 (Tenn. Ct. App, 1951). 


5. Assignee’s Rights Against Security. 

Where retention of title by the seller in a 
conditional sale of goods is a mere security for 
the payment of the price, the assignment of 
notes executed by the purchaser for the price 
vests in the assignee all the right, title and 
interest of the vendor in the property together 
with all the remedies conferred by law on the 
vendor; however, an assignment of a contract of 
sale of personal property, which contract re- 
tains title to the property but does not contain 
an obligation to pay, does not give the assignee 
a title to or interest in the property superior to 
the title and interest of an assignee of notes for 
the purchase price. Taylor v. Goodrich Tire & 
Rubber Co., 20 Tenn. App. 352, 98 S.W.2d 1094, 
1935 Tenn. App. LEXIS 15 (Tenn. Ct. App. 
1935). 


vendee against seller. 44 A.L.R.2d 8, 39 
A.L.R.3d 518. 
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COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-206. 

2. Scope and Purpose. Subsection (b), like 
former section 9-206, generally validates an 
agreement between an account debtor and an 
assignor that the account debtor will not assert 
against an assignee claims and defenses that it 
may have against the assignor. These agree- 
ments are typical in installment sale agree- 
ments and leases. However, this section ex- 
pands former section 9-206 to apply to all 
account debtors; it is not limited to account 
debtors that have bought or leased goods. This 
section applies only to the obligations of an 
“account debtor,” as defined in section 9-102 
[§ 47-9-102]. Thus, it does not determine the 
circumstances under which and the extent to 
which a person who is obligated on a negotiable 
instrument is disabled from asserting claims 
and defenses. Rather, article 3 must be con- 
sulted. See, e.g., sections 3-305 and 3-306 
[§§ 47-3-305 and 47-3-306]. Article 3 governs 
even when the negotiable instrument consti- 
tutes part of chattel paper. See section 9-102 
[§ 47-9-102] (an obligor on a negotiable instru- 
ment constituting part of chattel paper is not 
an “account debtor”). 

3. Conditions of Validation; Relationship to 
Article 3. Subsection (b) validates an account 
debtor’s agreement only if the assignee takes 
an assignment for value, in good faith, and 
without notice of conflicting claims to the prop- 
erty assigned or of certain claims or defenses of 
the account debtor. Like former section 9-206, 
this section is designed to put the assignee in a 
position that is no better and no worse than 
that of a holder in due course of a negotiable 
instrument under article 3. However, former 
section 9-206 left open certain issues, e.g., 
whether the section incorporated the special 
article 3 definition of “value” in section 3-303 
[§ 47-3-303] or the generally applicable defini- 
tion in section 1-201(44) [§ 47-1-201]. Subsec- 
tion (a) addresses this question; it provides that 
“value” has the meaning specified in section 
3-303(a) [§ 47-3-303(a)]. Similarly, subsection 
(c) provides that subsection (b) does not vali- 
date an agreement with respect to defenses 
that could be asserted against a holder in due 
course under section 3-305(b) [§ 47-3-305(b)] 
(the so-called “real” defenses). In 1990, the 
definition of “holder in due course” (section 
3-302) and the articulation of the rights of a 
holder in due course (sections 3-305 and 3-306 
[§§ 47-3-305 and 47-3-306]) were revised sub- 
stantially. This section tracks more closely the 
rules of sections 3-302, 3-305, and 3-306 [§§ 47- 
3-302, 47-3-305, and 47-3-306]. 

4. Relationship to Terms of Assigned Prop- 
erty. Former section 9-206(2), concerning war- 
ranties accompanying the sale of goods, has 
been deleted as unnecessary. This article does 
not regulate the terms of the account, chattel 


paper, or general intangible that is assigned, 
except insofar as the account, chattel paper, or 
general intangible itself creates a security in- 
terest (as often is the case with chattel paper). 
Thus, article 2, and not this article, determines 
whether a seller of goods makes or effectively 
disclaims warranties, even if the sale is se- 
cured. Similarly, other law, and not this article, 
determines the effectiveness of an account 
debtor’s undertaking to pay notwithstanding, 
and not to assert, any defenses or claims 
against an assignor — e.g., a “hell-or-high- 
water” provision in the underlying agreement 
that is assigned. If other law gives effect to this 
undertaking, then, under principles of nemo 
dat, the undertaking would be enforceable by 
the assignee (secured party). If other law pre- 
vents the assignor from enforcing the under- 
taking, this section nevertheless might permit 
the assignee to do so. The right of the assignee 
to enforce would depend upon whether, under 
the particular facts, the account debtor’s under- 
taking fairly could be construed as an agree- 
ment that falls within the scope of this section 
and whether the assignee meets the require- 
ments of this section. 

5. Relationship to Federal Trade Commis- 
sion Rule. Subsection (d) is new. It applies to 
rights evidenced by a record that is required to 
contain, but does not contain, the notice set 
forth in Federal Trade Commission Rule 433, 
16 CFR part 433 (the “Holder-in-Due-Course 
Regulations”). Under this subsection, an as- 
signee of such a record takes subject to the 
consumer account debtor’s claims and defenses 
to the same extent as it would have if the 
writing had contained the required notice. 
Thus, subsection (d) effectively renders waiver- 
of-defense clauses ineffective in the transac- 
tions with consumers to which it applies. 

6. Relationship to Other Law. Like former 
section 9-206(1), this section takes no position 
on the enforceability of waivers of claims and 
defenses by consumer account debtors, leaving 
that question to other law. However, the refer- 
ence to “law other than this article” in subsec- 
tion (e) encompasses administrative rules and 
regulations; the reference in former section 
9-206(1) that it replaces (“statute or decision”) 
arguably did not. 

This section does not displace other law that 
gives effect to a nonconsumer account debtor’s 
agreement not to assert defenses against an 
assignee, even if the agreement would not 
qualify under subsection (b). See subsection (f). 
It validates, but does not invalidate, agree- 
ments made by a nonconsumer account debtor. 
This section also does not displace other law to 
the extent that the other law permits an as- 
signee, who takes an assignment with notice of 
a claim of a property or possessory right, a 
defense, or a claim in recoupment, to enforce an 
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account debtor’s agreement not to assert claims 
and defenses against the assignor (e.g., a “hell- 
or-high-water” agreement). See comment 4. It 
also does not displace an assignee’s right to 
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ers of potential future claims and defenses that 
are the subject of an agreement between the 
account debtor and the assignee. Finally, it does 
not displace section 1-107 [§ 47-1-107], con- 


assert that an account debtor is estopped from 
asserting a claim or defense. Nor does this 
section displace other law with respect to waiv- 


cerning waiver of a breach that allegedly al- 
ready has occurred. 


47-9-404. Rights acquired by assignee — Claims and defenses against 
assignee. 


(a) Assignee’s rights subject to terms, claims, and defenses; 
exceptions. Unless an account debtor has made an enforceable agreement 
not to assert defenses or claims, and subject to subsections (b) through (e), the 
rights of an assignee are subject to: 

(1) all terms of the agreement between the account debtor and assignor 
and any defense or claim in recoupment arising from the transaction that 
gave rise to the contract; and 

(2) any other defense or claim of the account debtor against the assignor 
which accrues before the account debtor receives a notification of the 
assignment authenticated by the assignor or the assignee. 

(b) Account debtor’s claim reduces amount owed to assignee. Subject 
to subsection (c) and except as otherwise provided in subsection (d), the claim 
of an account debtor against an assignor may be asserted against an assignee 
under subsection (a) only to reduce the amount the account debtor owes. 

(c) Rule for individual under other law. This section is subject to law 
other than this chapter which establishes a different rule for an account debtor 
who is an individual and who incurred the obligation primarily for personal, 
family, or household purposes. 

(d) Omission of required statement in consumer transaction. In a 
consumer transaction, if a record evidences the account debtor’s obligation, law 
other than this chapter requires that the record include a statement to the 
effect that the account debtor’s recovery against an assignee with respect to 
claims and defenses against the assignor may not exceed amounts paid by the 
account debtor under the record, and the record does not include such a 
statement, the extent to which a claim of an account debtor against the 
assignor may be asserted against an assignee is determined as if the record 
included such a statement. 

(e) Inapplicability to health-care-insurance receivable. This section 
does not apply to an assignment of a health-care-insurance receivable. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 4, §§ 47-9-401 — 47-9-410 (Acts 
1963, ch. 81, § 1 (Acts 1963, ch. 81, § 1 (9-401 
— 9-407 ); 1965, ch. 189, § 1; T.C.A. § 47-9- 
408; 1965, ch. 361, § 1; 1967, ch. 190, §§ 1,2 ; 
1971, ch. 124, §§ 1-6; 1981, ch. 221, §§ 1-4; 
1983, ch. 111, §§ 1-4; 1984, ch. 849, §§ 1, 2; 
1985, ch. 404, §§ 23-30; 1986, ch. 655, § 1; 
1987, ch. 387, §§ 1-6; 1988, ch. 493, §§ 1-3; 


1989, ch. 167, § 1; 1990, ch. 896, §§ 1, 2; 1992, 
ch. 798, §§ 1, 2; 1994, ch. 915, §§ 1-3; 1996, ch. 
592, § 1; 1996, ch. 619, §§ 1, 2; 1996, ch. 1073, 
§§ 1, 2; 1997, ch. 220, §§ 1-3; 1998, ch. 642, 
§ 1; 1998, ch. 725, §§ 2, 3; 1998, ch. 870, §§ 2, 
3), concerning filing, was repealed and replaced 
in the revision of chapter 9 of the Uniform 
Commercial Code by Acts 2000, ch. 846, § 1, 
effective July 1, 2001. 


Cross-References. 
Transition provisions, title 47, ch. 9, part 7. 
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Section to Section References. 
This section is referred to in § 47-9-109. 


Prior Tennessee Law: 
§§ 47-1010, 47-1802. 


Textbooks. 
Tennessee Jurisprudence, 3 Tenn. Juris., As- 
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signments, §§ 41, 57; 6 Tenn. Juris., Commer- 
cial Law, § 103. 


Law Reviews. 

Priorities in Accounts: The Crazy Quilt of 
Current Law and a Proposal for Reform (Dan T. 
Coenen), 45 Vand. L. Rev. 1061 (1992). 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


. In General. 

. Construction. 

. Application. 

. Defenses of Maker Against Assignee. 


= POON 


. In General. 

This section is intended only to permit an 
account debtor to assert against an assignee 
the same defensive claims it could assert 
against the assignor. It does not empower an 
account debtor to recover from the assignee 
because of the assignor’s nonperformance. Pat- 
ton v. McHone, 822 S.W.2d 608, 1991 Tenn. 
App. LEXIS 564 (Tenn. Ct. App. 1991). 


2. Construction. 

“Assignee” under this section includes a se- 
cured party with a security interest in accounts 
or general intangibles. USBI Co. v. Otha C. 
Jean & Assocs., Inc., 152 B.R. 219, 1993 Bankr. 
LEXIS 508 (Bankr. E.D. Tenn. 1993). 


3. Application. 
This section is inapplicable to an assignment 
of a deposit in a savings and loan association. 


Collateral References. 
Transferee of bill or note as subject to de- 
fenses of chattel mortgagor or conditional 


Rowland v. American Federal Sav. & Loan 
Asso., 523 S.W.2d 207, 1975 Tenn. App. LEXIS 
179 (Tenn. Ct. App. 1975). 


4. Defenses of Maker Against Assignee. 

The assignee of an obligation which is not 
negotiable can acquire no greater rights than 
his assignor had, and any legal defenses which 
can be set up against the latter are available 
against the former. Kennedy v. Woolfolk, 4 
Tenn. 195,—S.W.3d—, 1817 Tenn. LEXIS 6 
(1817). 

An assignee of a chose in action or debt takes 
the same subject to all defenses against it in the 
hands of the assignor at the time of the assign- 
ment. Breedlove v. Stump, 11 Tenn. 257, 1832 
Tenn. LEXIS 40 (1832). 

In a suit to recover money judgment on 
conditional sale paper, where notes were non- 
negotiable on their face stipulation to the effect 
that they were issued for valuable consider- 
ation before maturity and without notice was 
immaterial and any defenses available against 
assignor were available against assignee. Third 
Nat Bank v. Keathley, 35 Tenn. App. 82, 242 
S.W.2d 760, 1951 Tenn. App. LEXIS 117 (Tenn. 
Ct. App. 1951). 


vendee against seller. 44 A.L.R.2d 8, 39 
A.L.R.3d 518. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-318(1). 

2. Purpose; Rights of Assignee in General. 
Subsection (a), like former section 9-318(1), 
provides that an assignee generally takes an 
assignment subject to defenses and claims of an 
account debtor. Under subsection (a)(1), if the 
account debtor’s defenses on an assigned claim 
arise from the transaction that gave rise to the 
contract with the assignor, it makes no differ- 
ence whether the defense or claim accrues 
before or after the account debtor is notified of 
the assignment. Under subsection (a)(2), the 
assignee takes subject to other defenses or 
claims only if they accrue before the account 
debtor has been notified of the assignment. Of 


course, an account debtor may waive its right to 
assert defenses or claims against an assignee 
under section 9-403 [§ 47-9-403] or other appli- 
cable law. Subsection (a) tracks section 
3-305(a)(3) [§ 47-3-305(a)(3)] more closely than 
its predecessor. 

3. Limitation on Affirmative Claims. Subsec- 
tion (b) is new. It limits the claim that the 
account debtor may assert against an assignee. 
Borrowing from section 3-305(a)(3) [§ 47-3- 
305(a)(3)] and cases construing former section 
9-318, subsection (b) generally does not afford 
the account debtor the right to an affirmative 
recovery from an assignee. 

4. Consumer Account Debtors; Relationship 


47-9-405 


to Federal Trade Commission Rule. Subsec- 
tions (c) and (d) also are new. Subsection (c) 
makes clear that the rules of this section are 
subject to other law establishing special rules 
for consumer account debtors. An “account 
debtor who is an individual” as used in subsec- 
tion (c) includes individuals who are jointly or 
jointly and severally obligated. Subsection (d) 
applies to rights evidenced by a record that is 
required to contain, but does not contain, the 
notice set forth in Federal Trade Commission 
Rule 433, 16 CFR part 433 (the “Holder-in-Due- 
Course Regulations”). Under subsection (d), a 
consumer account debtor has the same right to 
an affirmative recovery from an assignee of 
such a record as the consumer would have had 
against the assignee had the record contained 
the required notice. 

5. Scope; Application to “Account Debtor.” 
This section deals only with the rights and 
duties of “account debtors” — and for the most 
part only with account debtors on accounts, 
chattel paper, and payment intangibles. Sub- 
section (e) provides that the obligation of an 
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insurer with respect to a health care insurance 
receivable is governed by other law. References 
in this section to an “account debtor” include 
account debtors on collateral that is proceeds. 
Neither this section nor any other provision of 
this article, including sections 9-408 and 9-409 
[$§ 47-9-408 and 47-9-409], provides analogous 
regulation of the rights and duties of other 
obligors on collateral, such as the maker of a 
negotiable instrument (governed by article 3), 
the issuer of or nominated person under a letter 
of credit (governed by article 5), or the issuer of 
a security (governed by article 8). Article 9 
leaves those rights and duties untouched; how- 
ever, section 9-409 [§ 47-9-409] deals with the 
special case of letters of credit. When chattel 
paper is composed in part of a negotiable in- 
strument, the obligor on the instrument is not 
an “account debtor,” and article 3 governs the 
rights of the assignee of the chattel paper with 
respect to the issues that this section ad- 
dresses. See, e.g., section 3-601 [§ 47-3-601] 
(dealing with discharge of an obligation to pay 
a negotiable instrument). 


47-9-405. Modification of assigned contract. 


(a) Effect of modification on assignee. A modification of or substitution 
for an assigned contract is effective against an assignee if made in good faith. 
The assignee acquires corresponding rights under the modified or substituted 
contract. The assignment may provide that the modification or substitution is 
a breach of contract by the assignor. This subsection (a) is subject to 
subsections (b)-(d). 

(b) Applicability of subsection (a). Subsection (a) applies to the extent 


that: 


(1) the right to payment or a part thereof under an assigned contract has 
not been fully earned by performance; or 

(2) the right to payment or a part thereof has been fully earned by 
performance and the account debtor has not received notification of the 


assignment under § 47-9-406(a). 


(c) Rule for individual under other law. This section is subject to law 
other than this chapter which establishes a different rule for an account debtor 
who is an individual and who incurred the obligation primarily for personal, 


family, or household purposes. 


(d) Inapplicability to health-care-insurance receivable. This section 
does not apply to an assignment of a health-care-insurance receivable. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 4, §§ 47-9-401 — 47-9-410 (Acts 
1963, ch. 81, § 1 (Acts 19638, ch. 81, § 1 (9-401 
— 9-407 ); 1965, ch. 189, § 1; T.C.A. § 47-9- 
408; 1965, ch. 361, § 1; 1967, ch. 190, §§ 1,2; 
1971, ch. 124, §§ 1-6; 1981, ch. 221, §§ 1-4; 
1983, ch. 111, §§ 1-4; 1984, ch. 849, §§ 1, 2; 


1985, ch. 404, §§ 23-30; 1986, ch. 655, § 1; 
1987, ch. 387, §§ 1-6; 1988, ch. 493, §§ 1-3; 
1989, ch. 167, § 1; 1990, ch. 896, §§ 1, 2; 1992, 
ch. 798, §§ 1, 2; 1994, ch. 915, §§ 1-3; 1996, ch. 
592, § 1; 1996, ch. 619, §§ 1, 2; 1996, ch. 10738, 
§§ 1, 2; 1997, ch. 220, §§ 1-3; 1998, ch. 642, 
§ 1; 1998, ch. 725, §§ 2, 3; 1998, ch. 870, §§ 2, 
3), concerning filing, was repealed and replaced 
in the revision of chapter 9 of the Uniform 


215 


Commercial Code by Acts 2000, ch. 846, § 1, 
effective July 1, 2001. 
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Cross-References. 
Transition provisions, title 47, ch. 9, part 7. 


NOTES TO DECISIONS 


1. Commercially Reasonable Modification 
of Contract. 

Where supplier-assignor was unable to fur- 
nish required materials to account debtor and 
the contract was modified so as to permit ac- 
count debtor to purchase its supplies elsewhere 
and credit such purchase to the account, this 
was a commercially reasonable modification of 
the contract and such credits were therefore 
binding on the assignee. Madden Engineering 
Corp. v. Major Tube Corp., 568 S.W.2d 614, 
1977 Tenn. App. LEXIS 329 (Tenn. Ct. App. 
1977). 


Where account debtor had paid certain sums 
into court in satisfaction of debts which did not 
arise out of the contract between the account 
debtor and the assignor, the payment of such 
debts was not a proper modification of the 
contract under subsection (2) and hence was 
not binding on the assignee. Madden Engineer- 
ing Corp. v. Major Tube Corp., 568 S.W.2d 614, 
1977 Tenn. App. LEXIS 329 (Tenn. Ct. App. 
1977). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-318(2). 

2. Modification of Assigned Contract. The 
ability of account debtors and assignors to 
modify assigned contracts can be important, 
especially in the case of government contracts 
and complex contractual arrangements (e.g., 
construction contracts) with respect to which 
modifications are customary. Subsections (a) 
and (b) provide that good-faith modifications of 
assigned contracts are binding against an as- 
signee to the extent that (i) the right to pay- 
ment has not been fully earned or (11) the right 
to payment has been earned and notification of 
the assignment has not been given to the ac- 
count debtor. Former section 9-318(2) did not 
validate modifications of fully-performed con- 
tracts under any circumstances, whether or not 
notification of the assignment had been given to 
the account debtor. Subsection (a) protects the 


interests of assignees by (i) limiting the effec- 
tiveness of modifications to those made in good 
faith, (ii) affording the assignee with corre- 
sponding rights under the contract as modified, 
and (ii1) recognizing that the modification may 
be a breach of the assignor’s agreement with 
the assignee. 

3. Consumer Account Debtors. Subsection (c) 
is new. It makes clear that the rules of this 
section are subject to other law establishing 
special rules for consumer account debtors. 

4. Account Debtors on Health-Care-Insur- 
ance Receivables. Subsection (d) also is new. It 
provides that this section does not apply to an 
assignment of a health-care-insurance receiv- 
able. The obligation of an insurer with respect 
to a health-care-insurance receivable is gov- 
erned by other law. 


47-9-406. Discharge of account debtor — Notification of assignment — 
Identification and proof of assignment — Restrictions on 
assignment of accounts, chattel paper, payment intan- 
gibles, and promissory notes ineffective. 


(a) Discharge of account debtor; effect of notification. Subject to 
subsections (b) through (i), an account debtor on an account, chattel paper, or 
a payment intangible may discharge its obligation by paying the assignor 
until, but not after, the account debtor receives a notification, authenticated by 
the assignor or the assignee, that the amount due or to become due has been 
assigned and that payment is to be made to the assignee. After receipt of the 
notification, the account debtor may discharge its obligation by paying the 
assignee and may not discharge the obligation by paying the assignor. 

(b) When notification ineffective. Subject to subsection (h), notification is 
ineffective under subsection (a): 

(1) If it does not reasonably identify the rights assigned; 
(2) To the extent that an agreement between an account debtor and a 
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seller of a payment intangible limits the account debtor’s duty to pay a 
person other than the seller and the limitation is effective under law other 
than this chapter; or ? 

(3) At the option of an account debtor, if the notification notifies the 
account debtor to make less than the full amount of any installment or other 
periodic payment to the assignee, even if: 

(A) Only a portion of the account, chattel paper, or payment intangible 
has been assigned to that assignee; 

(B) A portion has been assigned to another assignee; or 

(C) The account debtor knows that the assignment to that assignee is 
limited. 

(c) Proof of assignment. Subject to subsection (h), if requested by the 
account debtor, an assignee shall seasonably furnish reasonable proof that the 
assignment has been made. Unless the assignee complies, the account debtor 
may discharge its obligation by paying the assignor, even if the account debtor 
has received a notification under subsection (a). 

(d) Term restricting assignment generally ineffective. Except as oth- 
erwise provided in subsection (e) and §§ 47-2A-303 and 47-9-407, and subject 
to subsection (h), a term in an agreement between an account debtor and an 
assignor or in a promissory note is ineffective to the extent that it: 

(1) Prohibits, restricts, or requires the consent of the account debtor or 
person obligated on the promissory note to the assignment or transfer of, or 
the creation, attachment, perfection, or enforcement of a security interest in, 
the account, chattel paper, payment intangible, or promissory note; or 

(2) Provides that the assignment or transfer or the creation, attachment, 
perfection, or enforcement of the security interest may give rise to a default, 
breach, right of recoupment, claim, defense, termination, right of termina- 
tion, or remedy under the account, chattel paper, payment intangible, or 
promissory note. 

(e) Inapplicability of subsection (d) to certain sales. Subsection (d) 
does not apply to the sale of a payment intangible or promissory note, other 
than a sale pursuant to a disposition under § 47-9-610 or an acceptance of 
collateral under § 47-9-620. 

(f) Legal restrictions on assignment generally ineffective. Except as 
otherwise provided in §§ 47-2A-303 and 47-9-407 and subject to subsections 
(h) and (i), a rule of law, statute, or regulation that prohibits, restricts, or 
requires the consent of a government, governmental body or official, or account 
debtor to the assignment or transfer of, or creation of a security interest in, an 
account or chattel paper is ineffective to the extent that the rule of law, statute, 
or regulation: 

(1) Prohibits, restricts, or requires the consent of the government, gov- 
ernmental body or official, or account debtor to the assignment or transfer of, 
or the creation, attachment, perfection, or enforcement of a security interest 
in the account or chattel paper; or 

(2) Provides that the assignment or transfer or the creation, attachment, 
perfection, or enforcement of the security interest may give rise to a default, 
breach, right of recoupment, claim, defense, termination, right of termina- 
tion, or remedy under the account or chattel paper. 
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(g) Subdivision (b)(3) not waivable. Subject to subsection (h), an account 
debtor may not waive or vary its option under subdivision (b)(3). 

(h) Rule for individual under other law. This section is subject to law 
other than this chapter which establishes a different rule for an account debtor 
who is an individual and who incurred the obligation primarily for personal, 
family, or household purposes. 

(i) Inapplicability to health-care-insurance receivable. This section 
does not apply to an assignment of a health-care-insurance receivable. 

(j) Section prevails over specified inconsistent law. This section pre- 
vails over any inconsistent provisions of an existing or future statute, rule, or 
regulation of this state unless the provision is contained in a statute of this 
state, refers expressly to this section and states that the provision prevails over 


this section. 


History. 
Acts 2000, ch. 846, § 1; 2012, ch. 708, § 10. 


Compiler’s Notes. 

Former part 4, §§ 47-9-401 — 47-9-410 (Acts 
1963, ch. 81, § 1 (Acts 1963, ch. 81, § 1 (9-401 
— 9-407 ); 1965, ch. 139, § 1; T.C.A. § 47-9- 
408; 1965, ch. 361, § 1; 1967, ch. 190, §§ 1,2 ; 
1971, ch. 124, §§ 1-6; 1981, ch. 221, §§ 1-4; 
1983, ch. 111, §§ 1-4; 1984, ch. 849, §§ 1, 2; 
1985, ch. 404, §§ 23-30; 1986, ch. 655, § 1; 
1987, ch. 387, §§ 1-6; 1988, ch. 493, §§ 1-3; 
1989, ch. 167, § 1; 1990, ch. 896, §§ 1, 2; 1992, 
ch. 798, §§ 1, 2; 1994, ch. 915, §§ 1-3; 1996, ch. 
592, § 1; 1996, ch. 619, §§ 1, 2; 1996, ch. 1073, 
§§ 1, 2; 1997, ch. 220, §§ 1-3; 1998, ch. 642, 
§ 1; 1998, ch. 725, §§ 2, 3; 1998, ch. 870, §§ 2, 
3), concerning filing, was repealed and replaced 
in the revision of chapter 9 of the Uniform 
Commercial Code by Acts 2000, ch. 846, § 1, 
effective July 1, 2001. 


Amendments. 

The 2012 amendment, effective July 1, 2013, 
added “, other than a sale pursuant to a dispo- 
sition under § 47-9-610 or an acceptance of 
collateral under § 47-9-620” to the end of (e); 


and, in (j), inserted “specified” in the subsection 
heading, and substituted “inconsistent provi- 
sions” for “inconsistent provision”. 


Effective Dates. 

Acts 2012, ch. 708, § 22. July 1, 2013; pro- 
vided, that, for the purpose of the secretary of 
state taking necessary actions for the imple- 
mentation of the act, the act shall take effect 
April 11, 2012. 


Cross-References. 
Transition provisions, title 47, ch. 9, part 7. 


Section to Section References. 
This section is referred to in §§ 4-51-1238, 
47-2-210, 47-9-209, 47-9-401, 47-9-405. 


Collateral References. 

Construction and application of U.C.C. § 9- 
406 and former U.C.C. § 9-318(3) providing 
that account debtor is authorized to pay as- 
signor until receipt of notification to pay as- 
signee. 35 A.L.R.6th 437. 

Construction and operation of UCC § 9- 
318(3) providing that account debtor is autho- 
rized to pay assignor until he receives notifica- 
tion to pay assignee. 100 A.L.R.3d 1218. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-318(3), (4). 

2. Account Debtor’s Right to Pay Assignor 
Until Notification. Subsection (a) provides the 
general rule concerning an account debtor’s 
right to pay the assignor until the account 
debtor receives appropriate notification. The 
revision makes clear that once the account 
debtor receives the notification, the account 
debtor cannot discharge its obligation by pay- 
ing the assignor. It also makes explicit that 
payment to the assignor before notification, or 
payment to the assignee after notification, dis- 
charges the obligation. No change in meaning 
from former section 9-318 is intended. Nothing 
in this section conditions the effectiveness of a 
notification on the identity of the person who 


gives it. An account debtor that doubts whether 
the right to payment has been assigned may 
avail itself of the procedures in subsection (c). 
See comment 4. 

An effective notification under subsection (a) 
must be authenticated. This requirement nor- 
mally could be satisfied by sending notification 
on the notifying person’s letterhead or on a 
form on which the notifying person’s name 
appears. In each case the printed name would 
be a symbol adopted by the notifying person for 
the purpose of identifying the person and 
adopting the notification. See section 9-102 
[§ 47-9-102] (defining “authenticate”). 

Subsection (a) applies only to account debtors 
on accounts, chattel paper, and payment intan- 
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gibles. (Section 9-102 [§ 47-9-102] defines the 
term “account debtor” more broadly, to include 
those obligated on all general intangibles.) Al- 
though subsection (a) is more precise than its 
predecessor, it probably does not change the 
rule that applied under former article 9. For- 
mer section 9-318(3) referred to the account 
debtor’s obligation to “pay,” indicating that the 
subsection was limited to account debtors on 
accounts, chattel paper, and other payment 
obligations. 

3. Limitations on Effectiveness of Notifica- 
tion. Subsection (b) contains some special rules 
concerning the effectiveness of a notification 
under subsection (a). 

Subsection (b)(1) tracks former section 
9-318(3) by making ineffective a notification 
that does not reasonably identify the rights 
assigned. A reasonable identification need not 
identify the right to payment with specificity, 
but what is reasonable also is not left to the 
arbitrary decision of the account debtor. If an 
account debtor has doubt as to the adequacy of 
a notification, it may not be safe in disregarding 
the notification unless it notifies the assignee 
with reasonable promptness as to the respects 
in which the account debtor considers the noti- 
fication defective. 

Subsection (b)(2), which is new, applies only 
to sales of payment intangibles. It makes a 
notification ineffective to the extent that other 
law gives effect to an agreement between an 
account debtor and a seller of a payment intan- 
gible that limits the account debtor’s duty to 
pay a person other than the seller. Payment 
intangibles are substantially less fungible than 
accounts and chattel paper. In some (e.g., com- 
mercial bank loans), account debtors customar- 
ily and legitimately expect that they will not be 
required to pay any person other than the 
financial institution that has advanced funds. 

It has become common in financing transac- 
tions to assign interests in a single obligation to 
more than one assignee. Requiring an account 
debtor that owes a single obligation to make 
multiple payments to multiple assignees would 
be unnecessarily burdensome. Thus, under 
subsection (b)(3), an account debtor that is 
notified to pay an assignee less than the full 
amount of any installment or other periodic 
payment has the option to treat the notification 
as ineffective, ignore the notice, and discharge 
the assigned obligation by paying the assignor. 
Some account debtors may not realize that the 
law affords them the right to ignore certain 
notices of assignment with impunity. By mak- 
ing the notification ineffective at the account 
debtor’s option, subsection (b)(3) permits an 
account debtor to pay the assignee in accor- 
dance with the notice and thereby to satisfy its 
obligation pro tanto. Under subsection (g), the 
rights and duties created by subsection (b)(3) 
cannot be waived or varied. 
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4. Proof of Assignment. Subsection (c) links 
payment with discharge, as in subsection (a). It 
follows former section 9-318(3) in referring to 
the right of the account debtor to pay the 
assignor if the requested proof of assignment is 
not seasonably forthcoming. Even if the proof is 
not forthcoming, the notification of assignment 
would remain effective, so that, in the absence 
of reasonable proof of the assignment, the ac- 
count debtor could discharge the obligation by 
paying either the assignee or the assignor. Of 
course, if the assignee did not in fact receive an 
assignment, the account debtor cannot dis- 
charge its obligation by paying a putative as- 
signee who is a stranger. The observations in 
comment 3 concerning the reasonableness of an 
identification of a right to payment also apply 
here. An account debtor that questions the 
adequacy of proof submitted by an assignor 
would be well advised to promptly inform the 
assignor of the defects. 

An account debtor may face another problem 
if its obligation becomes due while the account 
debtor is awaiting reasonable proof of the as- 
signment that it has requested from the as- 
signee. This section does not excuse the account 
debtor from timely compliance with its obliga- 
tions. Consequently, an account debtor that has 
received a notification of assignment and who 
has requested reasonable proof of the assign- 
ment may discharge its obligation by paying 
the assignor at the time (or even earlier if 
reasonably necessary to avoid risk of default) 
when a payment is due, even if the account 
debtor has not yet received a response to its 
request for proof. On the other hand, after 
requesting reasonable proof of the assignment, 
an account debtor may not discharge its obliga- 
tion by paying the assignor substantially in 
advance of the time that the payment is due 
unless the assignee has failed to provide the 
proof seasonably. 

5. Contractual Restrictions on Assignment. 
Former section 9-318(4) rendered ineffective an 
agreement between an account debtor and an 
assignor which prohibited assignment of an 
account (whether outright or to secure an obli- 
gation) or prohibited a security assignment of a 
general intangible for the payment of money 
due or to become due. Subsection (d) essentially 
follows former section 9-318(4), but expands 
the rule of free assignability to chattel paper 
(subject to sections 2A-303 and 9-407 [§§ 47- 
2A-303 and 47-9-407]) and promissory notes 
and explicitly overrides both restrictions and 
prohibitions of assignment. The policies under- 
lying the ineffectiveness of contractual restric- 
tions under this section build on common-law 
developments that essentially have eliminated 
legal restrictions on assignments of rights to 
payment as security and other assignments of 
rights to payment such as accounts and chattel 
paper. Any that might linger for accounts and 
chattel paper are addressed by new subsection 


219 


(f). See comment 6. 

Former section 9-318(4) did not apply to a 
sale of a payment intangible (as described in 
the former provision, “a general intangible for 
money due or to become due”) but did apply to 
an assignment of a payment intangible for 
security. Subsection (e) continues this approach 
and also makes subsection (d) inapplicable to 
sales of promissory notes. Section 9-408 [§ 47- 
9-408] addresses anti-assignment clauses with 
respect to sales of payment intangibles and 
promissory notes. 

Like former section 9-318(4), subsection (d) 
provides that anti-assignment clauses are “in- 
effective.” The quoted term means that the 
clause is of no effect whatsoever; the clause 
does not prevent the assignment from taking 
effect between the parties and the prohibited 
assignment does not constitute a default under 
the agreement between the account debtor and 
assignor. However, subsection (d) does not over- 
ride terms that do not directly prohibit, restrict, 
or require consent to an assignment but which 
might, nonetheless, present a practical impair- 
ment of the assignment. Properly read, how- 
ever, subsection (d) reaches only covenants that 
prohibit, restrict, or require consents to assign- 
ments; it does not override all terms that might 
“impair” an assignment in fact. 

Example: Buyer enters into an agreement 
with Seller to buy equipment that Seller is to 
manufacture according to Buyer’s specifica- 
tions. Buyer agrees to make a series of prepay- 
ments during the construction process. In re- 
turn, Seller agrees to set aside the prepaid 
funds in a special account and to use the funds 
solely for the manufacture of the designated 
equipment. Seller also agrees that it will not 
assign any of its rights under the sale agree- 
ment with Buyer. Nevertheless, Seller grants to 
Secured Party a security interest in its ac- 
counts. Seller’s anti-assignment agreement is 
ineffective under subsection (d); its agreement 
concerning the use of prepaid funds, which is 
not a restriction or prohibition on assignment, 
is not. However, if Secured Party notifies Buyer 
to make all future payments directly to Secured 
Party, Buyer will be obliged to do so under 
subsection (a) if it wishes the payments to 
discharge its obligation. Unless Secured Party 
releases the funds to Seller so that Seller can 
comply with its use-of-funds covenant, Seller 
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will be in breach of that covenant. 

In the example, there appears to be a plau- 
sible business purpose for the use-of-funds cov- 
enant. However, a court may conclude that a 
covenant with no business purpose other than 
imposing an impediment to an assignment ac- 
tually is a direct restriction that is rendered 
ineffective by subsection (d). 

6. Legal Restrictions on Assignment. Former 
section 9-318(4), like subsection (d) of this sec- 
tion, addressed only contractual restrictions on 
assignment. The former section was grounded 
on the reality that legal, as opposed to contrac- 
tual, restrictions on assignments of rights to 
payment had largely disappeared. New subsec- 
tion (f) codifies this principle of free assignabil- 
ity for accounts and chattel paper. For the most 
part the discussion of contractual restrictions 
in comment 5 applies as well to legal restric- 
tions rendered ineffective under subsection (f). 

7. Multiple Assignments. This section, like 
former section 9-318, is not a complete codifica- 
tion of the law of assignments of rights to 
payment. In particular, it is silent concerning 
many of the ramifications for an account debtor 
in cases of multiple assignments of the same 
right. For example, an assignor might assign 
the same receivable to multiple assignees 
(which assignments could be either inadvertent 
or wrongful). Or, the assignor could assign the 
receivable to assignee-1, which then might re- 
assign it to assignee-2, and so forth. The rights 
and duties of an account debtor in the face of 
multiple assignments and in other circum- 
stances not resolved in the statutory text are 
left to the common-law rules. See, e.g., Restate- 
ment (2d), Contracts sections 338(3) and 339. 
The failure of former article 9 to codify these 
rules does not appear to have caused problems. 

8. Consumer Account Debtors. Subsection 
(h) is new. It makes clear that the rules of this 
section are subject to other law establishing 
special rules for consumer account debtors. 

9. Account Debtors on Health-Care-Insur- 
ance Receivables. Subsection (i) also is new. 
The obligation of an insurer with respect to a 
health-care-insurance receivable is governed 
by other law. Section 9-408 [§ 47-9-408] ad- 
dresses contractual and legal restrictions on 
the assignment of a health-care-insurance re- 
ceivable. 


47-9-407. Restrictions on creation or enforcement of security interest 
in leasehold interest or in lessor’s residual interest. 


(a) Term restricting assignment generally ineffective. Except as oth- 
erwise provided in subsection (b), a term in a lease agreement is ineffective to 


the extent that it: 


(1) prohibits, restricts, or requires the consent of a party to the lease to the 
assignment or transfer of, or the creation, attachment, perfection, or 
enforcement of a security interest in, an interest of a party under the lease 
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contract or in the lessor’s residual interest in the goods; or 
(2) provides that the assignment or transfer or the creation, attachment, 
perfection, or enforcement of the security interest may give rise to a default, 
breach, right of recoupment, claim, defense, termination, right of termina- 
tion, or remedy under the lease. 

(b) Effectiveness of certain terms. Except as otherwise provided in 
§ 47-2A-303(7), a term described in subdivision (a)(2) is effective to the extent 
that there is: 

(1) a transfer by the lessee of the lessee’s right of possession or use of the 
goods in violation of the term; or 

(2) a delegation of a material performance of either party to the lease 
contract in violation of the term. 

(c) Security interest not material impairment. The creation, attach- 
ment, perfection, or enforcement of a security interest in the lessor’s interest 
under the lease contract or the lessor’s residual interest in the goods is not a 
transfer that materially impairs the lessee’s prospect of obtaining return 
performance or materially changes the duty of or materially increases the 
burden or risk imposed on the lessee within the purview of § 47-2A-303(4) 
unless, and then only to the extent that, enforcement actually results in a 


delegation of material performance of the lessor. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 4, §§ 47-9-401 — 47-9-410 (Acts 
1963, ch. 81, § 1 (Acts 1963, ch. 81, § 1 (9-401 
— 9-407 ); 1965, ch. 139, § 1; T.C.A. § 47-9- 
408; 1965, ch. 361, § 1; 1967, ch. 190, §§ 1,2 ; 
1971, ch. 124, §§ 1-6; 1981, ch. 221, §§ 1-4; 
1983, ch. 111, §§ 1-4; 1984, ch. 849, §§ 1, 2; 
1985, ch. 404, §§ 23-30; 1986, ch. 655, § 1; 
1987, ch. 387, §§ 1-6; 1988, ch. 493, §§ 1-3; 
1989, ch. 167, § 1; 1990, ch. 896, §§ 1, 2; 1992, 


ch. 798, §§ 1, 2; 1994, ch. 915, §§ 1-3; 1996, ch. 
592, § 1; 1996, ch. 619, §§ 1, 2; 1996, ch. 1073, 
8§ 1, 2; 1997, ch. 220, §§ 1-3; 1998, ch. 642, 
§ 1; 1998, ch. 725, §§ 2, 3; 1998, ch. 870, §§ 2, 
3), concerning filing, was repealed and replaced 
in the revision of chapter 9 of the Uniform 
Commercial Code by Acts 2000, ch. 846, § 1, 
effective July 1, 2001. 


Section to Section References. 
This section is referred to in §§ 47-2A-303, 
47-9-401, 47-9-406. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Section 2A-303. 

2. Restrictions on Assignment Generally In- 
effective. Under subsection (a), as under former 
section 2A-303(3) [§ 47-2A-303(3)], a term in a 
lease agreement which prohibits or restricts 
the creation of a security interest generally is 
ineffective. This reflects the general policy of 
section 9-406(d) [§ 47-9-406(d)] and former sec- 
tion 9-318(4). This section has been conformed 
in several respects to analogous provisions in 
sections 9-406, 9-408, and 9-409 [§§ 47-9-406, 
47-9-408, 47-9-409], including the substitution 
of “ineffective” for “not enforceable” and the 
substitution of “assignment or transfer of, or 
the creation, attachment, perfection, or enforce- 
ment of a security interest” for “creation or 
enforcement of a security interest.” 

3. Exceptions for Certain Transfers and Del- 
egations. Subsection (b) provides exceptions to 
the general ineffectiveness of restrictions under 


subsection (a). A term that otherwise is ineffec- 
tive under subsection (a)(2) is effective to the 
extent that a lessee transfers its right to pos- 
session and use of goods or if either party 
delegates material performance of the lease 
contract in violation of the term. However, 
under subsection (c), as under former section 
2A-303(3), a lessor’s creation of a security in- 
terest in its interest in a lease contract or its 
residual interest in the leased goods is not a 
material impairment under section 2A-303(4) 
[§ 47-2A-303(4)] (former section 2A-303(5)), 
absent an actual delegation of the lessor’s ma- 
terial performance. The terms of the lease con- 
tract determine whether the lessor, in fact, has 
any remaining obligations to perform. If it does, 
it is then necessary to determine whether there 
has been an actual delegation of “material 
performance.” See section 2A-303 [§ 47-2A- 
303], comments 3 and 4. 
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47-9-408. Restrictions on assignment of promissory notes, health-care- 
insurance receivables, and certain general intangibles 
ineffective. 


(a) Term restricting assignment generally ineffective. Except as oth- 
erwise provided in subsection (b), a term in a promissory note or in an 
agreement between an account debtor and a debtor which relates to a 
health-care-insurance receivable or a general intangible, including a contract, 
permit, license, or franchise, and which term prohibits, restricts, or requires 
the consent of the person obligated on the promissory note or the account 
debtor to, the assignment or transfer of, or creation, attachment, or perfection 
of a security interest in, the promissory note, health-care-insurance receivable, 
or general intangible, is ineffective to the extent that the term: 

(1) Would impair the creation, attachment, or perfection of a security 
interest; or 

(2) Provides that the assignment or transfer or the creation, attachment, 
or perfection of the security interest may give rise to a default, breach, right 
of recoupment, claim, defense, termination, right of termination, or remedy 
under the promissory note, health-care-insurance receivable, or general 
intangible. 

(b) Applicability of subsection (a) to sales of certain rights to 
payment. Subsection (a) applies to a security interest in a payment intangible 
or promissory note only if the security interest arises out of a sale of the 
payment intangible or promissory note, other than a sale pursuant to a 
disposition under § 47-9-610 or an acceptance of collateral under § 47-9-620. 

(c) Legal restrictions on assignment generally ineffective. A rule of 
law, statute, or regulation that prohibits, restricts, or requires the consent of a 
government, governmental body or official, person obligated on a promissory 
note, or account debtor to the assignment or transfer of, or creation of a 
security interest in, a promissory note, health-care-insurance receivable, or 
general intangible, including a contract, permit, license, or franchise between 
an account debtor and a debtor, is ineffective to the extent that the rule of law, 
statute, or regulation: 

(1) Would impair the creation, attachment, or perfection of a security 
interest; or 

(2) Provides that the assignment or transfer or the creation, attachment, 
or perfection of the security interest may give rise to a default, breach, right 
of recoupment, claim, defense, termination, right of termination, or remedy 
under the promissory note, health-care-insurance receivable, or general 
intangible. 

(d) Limitation on ineffectiveness under subsections (a) and (c). To 
the extent that a term in a promissory note or in an agreement between an 
account debtor and a debtor which relates to a health-care-insurance receiv- 
able or general intangible or a rule of law, statute, or regulation described in 
subsection (c) would be effective under law other than this chapter but is 
ineffective under subsection (a) or (c), the creation, attachment, or perfection of 
a security interest in the promissory note, health-care-insurance receivable, or 
general intangible: 
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(1) Is not enforceable against the person obligated on the promissory note 
or the account debtor; £ 

(2) Does not impose a duty or obligation on the person obligated on the 
promissory note or the account debtor; 

(3) Does not require the person obligated on the promissory note or the 
account debtor to recognize the security interest, pay or render performance 
to the secured party, or accept payment or performance from the secured 
party; 

(4) Does not entitle the secured party to use or assign the debtor’s rights 
under the promissory note, health-care-insurance receivable, or general 
intangible, including any related information or materials furnished to the 
debtor in the transaction giving rise to the promissory note, health-care- 


insurance receivable, or general intangible; 

(5) Does not entitle the secured party to use, assign, possess, or have 
access to any trade secrets or confidential information of the person 
obligated on the promissory note or the account debtor; and 

(6) Does not entitle the secured party to enforce the security interest in 
the promissory note, health-care-insurance receivable, or general intangible. 
(e) Section prevails over specified inconsistent law. This section 

prevails over any inconsistent provisions of an existing or future statute, rule 
or regulation of this state unless the provision is contained in a statute of this 
state, refers expressly to this section and states that the provision prevails over 


this section. 


History. 
Acts 2000, ch. 846, § 1; 2012, ch. 708, § 11. 


Compiler’s Notes. 

Former part 4, §§ 47-9-401 — 47-9-410 (Acts 
1963, ch. 81, § 1 (Acts 1963, ch. 81, § 1 (9-401 
— 9-407 ); 1965, ch. 189, § 1; T.C.A. § 47-9- 
408; 1965, ch. 361, § 1; 1967, ch. 190, 8§ 1,2; 
1971, ch. 124, §§ 1-6; 1981, ch. 221, §§ 1-4; 
1983, ch. 111, §§ 1-4; 1984, ch. 849, §§ 1, 2; 
1985, ch. 404, §§ 23-30; 1986, ch. 655, § 1; 
1987, ch. 387, §§ 1-6; 1988, ch. 493, §§ 1-3; 
1989, ch. 167, § 1; 1990, ch. 896, §§ 1, 2; 1992, 
ch. 798, §§ 1, 2; 1994, ch. 915, §§ 1-3; 1996, ch. 
592, § 1; 1996, ch. 619, §§ 1, 2; 1996, ch. 1073, 
§§ 1, 2; 1997, ch. 220, §§ 1-3; 1998, ch. 642, 
§ 1; 1998, ch. 725, §§ 2, 3; 1998, ch. 870, §§ 2, 
3), concerning filing, was repealed and replaced 
in the revision of chapter 9 of the Uniform 
Commercial Code by Acts 2000, ch. 846, § 1, 
effective July 1, 2001. 


Amendments. 

The 2012 amendment, effective July 1, 2013, 
added “, other than a sale pursuant to a dispo- 
sition under § 47-9-610 or an acceptance of 
collateral under § 47-9-620” to the end of (b); 
substituted “subsection (a) or (c)” for “subsec- 
tions (a) or (c)” in the introductory paragraph of 
(d); and inserted “specified” in the subsection 
heading for (e). 


Effective Dates. 

Acts 2012, ch. 708, § 22. July 1, 2013; pro- 
vided, that, for the purpose of the secretary of 
state taking necessary actions for the imple- 
mentation of the act, the act shall take effect 
April 11, 2012. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


Section to Section References. 
This section is referred to in § 47-9-401. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. Free Assignability. This section makes in- 
effective any attempt to restrict the assignment 
of a general intangible, health-care-insurance 
receivable, or promissory note, whether the 
restriction appears in the terms of a promissory 
note or the agreement between an account 
debtor and a debtor (subsection (a)) or in a rule 


of law, including a statute or governmental rule 
or regulation (subsection (c)). This result allows 
the creation, attachment, and perfection of a 
security interest in a general intangible, such 
as an agreement for the nonexclusive license of 
software, as well as sales of certain receivables, 
such as a _ health-care-insurance receivable 
(which is an “account”), payment intangible, or 
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promissory note, without giving rise to a de- 
fault or breach by the assignor or from trigger- 
ing a remedy of the account debtor or person 
obligated on a promissory note. This enhances 
the ability of certain debtors to obtain credit. 
On the other hand, subsection (d) protects the 
other party — the “account debtor” on a general 
intangible or the person obligated on a promis- 
sory note — from adverse effects arising from 
the security interest. It leaves the account 
debtor’s or obligated person’s rights and obliga- 
tions unaffected in all material respects if a 
restriction rendered ineffective by subsection 
(a) or (c) would be effective under law other 
than article 9. 

Example 1: A term of an agreement for the 
nonexclusive license of computer software pro- 
hibits the licensee from assigning any of its 
rights as licensee with respect to the software. 
The agreement also provides that an attempt to 
assign rights in violation of the restriction is a 
default entitling the licensor to terminate the 
license agreement. The licensee, as debtor, 
grants to a secured party a security interest in 
its rights under the license and in the comput- 
ers in which it is installed. Under this section, 
the term prohibiting assignment and providing 
for a default upon an attempted assignment is 
ineffective to prevent the creation, attachment, 
or perfection of the security interest or entitle 
the licensor to terminate the license agreement. 
However, under subsection (d), the secured 
party (absent the licensor’s agreement) is not 
entitled to enforce the license or to use, assign, 
or otherwise enjoy the benefits of the licensed 
software, and the licensor need not recognize 
(or pay any attention to) the secured party. 
Even if the secured party takes possession of 
the computers on the debtor’s default, the 
debtor would remain free to remove the soft- 
ware from the computer, load it on another 
computer, and continue to use it, if the license 
so permits. If the debtor does not remove the 
software, other law may require the secured 
party to remove it before disposing of the com- 
puter. Disposition of the software with the 
computer could violate an effective prohibition 
on enforcement of the security interest. See 
subsection (d). 

3. Nature of Debtor’s Interest. Neither this 
section nor any other provision of this article 
determines whether a debtor has a property 
interest. The definition of the term “security 
interest” provides that it is an “interest in 
personal property.” See section 1-201(b)(35) 
[§ 47-1-201(b)(35)]. Ordinarily, a debtor can 
create a security interest in collateral only if it 
has “rights in the collateral.” See section 
9-203(b) [§ 47-9-203(b)]. Other law determines 
whether a debtor has a property interest 
(“rights in the collateral”) and the nature of 
that interest. For example, the nonexclusive 
license addressed in Example 1 may not create 
any property interest whatsoever in the intel- 
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lectual property (e.g., copyright) that underlies 
the license and that effectively enables the 
licensor to grant the license. The debtor’s prop- 
erty interest may be confined solely to its inter- 
est in the promises made by the licensor in the 
license agreement (e.g., a promise not to sue the 
debtor for its use of the software). 

4. Scope: Sales of Payment Intangibles and 
Other General Intangibles; Assignments Unaf- 
fected by this Section. Subsections (a) and (c) 
render ineffective restrictions on assignments 
only “to the extent” that the assignments re- 
strict the “creation, attachment, or perfection of 
a security interest,” including sales of payment 
intangibles and promissory notes. This section 
does not render ineffective a restriction on an 
assignment that does not create a security 
interest. For example, if the debtor in comment 
2, Example 1, purported to assign the license to 
another entity that would use the computer 
software itself, other law would govern the 
effectiveness of the anti-assignment provisions. 

Subsection (a) applies to a security interest 
in payment intangibles only if the security 
interest arises out of sale of the payment intan- 
gibles. Contractual restrictions directed to se- 
curity interests in payment intangibles which 
secure an obligation are subject to section 
9-406(d) [§ 47-9-406(d)]. Subsection (a) also 
deals with sales of promissory notes which also 
create security interests. See section 9-109(a) 
[§ 47-9-109(a)]. Subsection (c) deals with all 
security interests in payment intangibles or 
promissory notes, whether or not arising out of 
a sale. 

Subsection (a) does not render ineffective any 
term, and subsection (c) does not render inef- 
fective any law, statute, or regulation, that 
restricts outright sales of general intangibles 
other than payment intangibles. They deal only 
with restrictions on security interests. The only 
sales of general intangibles that create security 
interests are sales of payment intangibles. 

5. Terminology: “Account Debtor”; “Person 
Obligated on a Promissory Note.” This section 
uses the term “account debtor” as it is defined 
in section 9-102 [§ 47-9-102]. The term refers 
to the party, other than the debtor, to a general 
intangible, including a permit, license, fran- 
chise, or the like, and the person obligated on a 
health-care-insurance receivable, which is a 
type of account. The definition of “account 
debtor” does not limit the term to persons who 
are obligated to pay under a general intangible. 
Rather, the term includes all persons who are 
obligated on a general intangible, including 
those who are obligated to render performance 
in exchange for payment. In some cases, e.g., 
the creation of a security interest in a franchi- 
see’s rights under a franchise agreement, the 
principal payment obligation may be owed by 
the debtor (franchisee) to the account debtor 
(franchisor). This section also refers to a “per- 
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son obligated on a promissory note,” inasmuch 
as those persons do not fall within the defini- 
tion of “account debtor.” 

Example 2: A licensor and licensee enter into 
an agreement for the nonexclusive license of 
computer software. The licensee’s interest in 
the license agreement is a general intangible. If 
the licensee grants to a secured party a security 
interest in its rights under the license agree- 
ment, the licensee is the debtor and the licensor 
is the account debtor. On the other hand, if the 
licensor grants to a secured party a security 
interest in its right to payment (an account) 
under the license agreement, the licensor is the 
debtor and the licensee is the account debtor. 
(This section applies to the security interest in 
the general intangible but not to the security 
interest in the account, which is not a health- 
care-insurance receivable.) 

6. Effects on Account Debtors and Persons 
Obligated on Promissory Notes. Subsections (a) 
and (c) affect two classes of persons. These 
subsections affect account debtors on general 
intangibles and health-care-insurance receiv- 
ables and persons obligated on promissory 
notes. Subsection (c) also affects governmental 
entities that enact or determine rules of law. 
However, subsection (d) ensures that these af- 
fected persons are not affected adversely. That 
provision removes any burdens or adverse ef- 
fects on these persons for which any rational 
basis could exist to restrict the effectiveness of 
an assignment or to exercise any remedies. For 
this reason, the effects of subsections (a) and (c) 
are immaterial insofar as those persons are 
concerned. 

Subsection (a) does not override terms that 
do not directly prohibit, restrict, or require 
consent to an assignment but which might, 
nonetheless, present a practical impairment of 
the assignment. Properly read, however, this 
section, like section 9-406(d) [§ 47-9-406(d)], 
reaches only covenants that prohibit, restrict, 
or require consents to assignments; it does not 
override all terms that might “impair” an as- 
signment in fact. 

Example 3: A licensor and licensee enter into 
an agreement for the nonexclusive license of 
valuable business software. The license agree- 
ment includes terms (i) prohibiting the licensee 
from assigning its rights under the license, (ii) 
prohibiting the licensee from disclosing to any- 
one certain information relating to the software 
and the licensor, and (iii) deeming prohibited 
assignments and prohibited disclosures to be 
defaults. The licensee wishes to obtain financ- 
ing and, in exchange, is willing to grant a 
security interest in its rights under the license 
agreement. The secured party, reasonably, re- 
fuses to extend credit unless the licensee dis- 
closes the information that it is prohibited from 
disclosing under the license agreement. The 
secured party cannot determine the value of 
the proposed collateral in the absence of this 
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information. Under this section, the terms of 
the license prohibiting the assignment (grant of 
the security interest) and making the assign- 
ment a default are ineffective. However, the 
nondisclosure covenant is not a term that pro- 
hibits the assignment or creation of a security 
interest in the license. Consequently, the non- 
disclosure term is enforceable even though the 
practical effect is to restrict the licensee’s abil- 
ity to use its rights under the license agreement 
as collateral. 

The nondisclosure term also would be effec- 
tive in the factual setting of comment 2, Ex- 
ample 1. If the secured party’s possession of the 
computers loaded with software would put it in 
a position to discover confidential information 
that the debtor was prohibited from disclosing, 
the licensor should be entitled to enforce its 
rights against the secured party. Moreover, the 
licensor could have required the debtor to ob- 
tain the secured party’s agreement that (i) it 
would immediately return all copies of software 
loaded on the computers and that (ii) it would 
not examine or otherwise acquire any informa- 
tion contained in the software. This section 
does not prevent an account debtor from pro- 
tecting by agreement its independent interests 
that are unrelated to the “creation, attachment, 
or perfection” of a security interest. In Example 
1, moreover, the secured party is not in posses- 
sion of copies of software by virtue of its secu- 
rity interest or in connection with enforcing its 
security interest in the debtor’s license of the 
software. Its possession is incidental to its 
possession of the computers, in which it has a 
security interest. Enforcing against the secured 
party a restriction relating to the software in no 
way interferes with its security interest in the 
computers. 

7. Effect in Assignor’s Bankruptcy. This sec- 
tion could have a substantial effect if the as- 
signor enters bankruptcy. Roughly speaking, 
Bankruptcy Code section 552 invalidates secu- 
rity interests in property acquired after a bank- 
ruptcy petition is filed, except to the extent that 
the postpetition property constitutes proceeds 
of prepetition collateral. 

Example 4: A debtor is the owner of a cable 
television franchise that, under applicable law, 
cannot be assigned without the consent of the 
municipal franchisor. A lender wishes to extend 
credit to the debtor, provided that the credit is 
secured by the debtor’s “going business” value. 
To secure the loan, the debtor grants a security 
interest in all its existing and after-acquired 
property. The franchise represents the princi- 
pal value of the business. The municipality 
refuses to consent to any assignment for collat- 
eral purposes. If other law were given effect, 
the security interest in the franchise would not 
attach; and if the debtor were to enter bank- 
ruptcy and sell the business, the secured party 
would receive but a fraction of the business’s 
value. Under this section, however, the security 
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interest would attach to the franchise. As a 
result, the security interest would attach to the 
proceeds of any sale of the franchise while a 
bankruptcy is pending. However, this section 
would protect the interests of the municipality 
by preventing the secured party from enforcing 
its security interest to the detriment of the 
municipality. 

8. Effect Outside of Bankruptcy. The princi- 
pal effects of this section will take place outside 
of bankruptcy. Compared to the relatively few 
debtors that enter bankruptcy, there are many 
more that do not. By making available previ- 
ously unavailable property as collateral, this 
section should enable debtors to obtain addi- 
tional credit. For purposes of determining 
whether to extend credit, under some circum- 
stances a secured party may ascribe value to 
the collateral to which its security interest has 
attached, even if this section precludes the 
secured party from enforcing the security inter- 
est without the agreement of the account 
debtor or person obligated on the promissory 
note. This may be the case where the secured 
party sees a likelihood of obtaining that agree- 
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ment in the future. This may also be the case 
where the secured party anticipates that the 
collateral will give rise to a type of proceeds as 
to which this section would not apply. 

Example 5: Under the facts of Example 4, the 
debtor does not enter bankruptcy. Perhaps in 
exchange for a fee, the municipality agrees that 
the debtor may transfer the franchise to a 
buyer. As consideration for the transfer, the 
debtor receives from the buyer its check for part 
of the purchase price and its promissory note 
for the balance. The security interest attaches 
to the check and promissory note as proceeds. 
See section 9-315(a)(1)(B) [§ 47-9-315(a)(1)(B)]. 
This section does not apply to the security 
interest in the check, which is not a promissory 
note, health-care-insurance receivable, or gen- 
eral intangible. Nor does it apply to the security 
interest in the promissory note, inasmuch as it 
was not sold to the secured party. 

9. Contrary Federal Law. This section does 
not override federal law to the contrary. How- 
ever, it does reflect an important policy judg- 
ment that should provide a template for future 
federal law reforms. 


47-9-409. Restrictions on assignment of letter-of-credit rights ineffec- 
tive. 


(a) Term or law restricting assignment generally ineffective. A term 
in a letter of credit or a rule of law, statute, regulation, custom, or practice 
applicable to the letter of credit which prohibits, restricts, or requires the 
consent of an applicant, issuer, or nominated person to a beneficiary’s assign- 
ment of or creation of a security interest in a letter-of-credit right is ineffective 
to the extent that the term or rule of law, statute, regulation, custom, or 
practice: 

(1) would impair the creation, attachment, or perfection of a security 
interest in the letter-of-credit right; or 

(2) provides that the assignment or the creation, attachment, or perfec- 
tion of the security interest may give rise to a default, breach, right of 
recoupment, claim, defense, termination, right of termination, or remedy 
under the letter-of-credit right. 

(b) Limitation on ineffectiveness under subsection (a). To the extent 
that a term in a letter of credit is ineffective under subsection (a) but would be 
effective under law other than this chapter or a custom or practice applicable 
to the letter of credit, to the transfer of a right to draw or otherwise demand 
performance under the letter-of-credit, or to the assignment of a right to 
proceeds of the letter-of-credit, the creation, attachment, or perfection of a 
security interest in the letter-of-credit right: 

(1) is not enforceable against the applicant, issuer, nominated person, or 
transferee beneficiary; 

(2) imposes no duties or obligations on the applicant, issuer, nominated 
person, or transferee beneficiary; and 

(3) does not require the applicant, issuer, nominated person, or transferee 
beneficiary to recognize the security interest, pay or render performance to 
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the secured party, or accept payment or other performance from the secured 


party. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 4, §§ 47-9-401 — 47-9-410 (Acts 
1963, ch. 81, § 1 (Acts 1963, ch. 81, § 1 (9-401 
— 9-407 ); 1965, ch. 139, § 1; T.C.A. § 47-9- 
408; 1965, ch. 361, § 1; 1967, ch. 190, §§ 1,2 ; 
1971, ch. 124, §§ 1-6; 1981, ch. 221, §§ 1-4; 
1983, ch. 111, §§ 1-4; 1984, ch. 849, §§ 1, 2; 
1985, ch. 404, §§ 23-30; 1986, ch. 655, § 1; 
1987, ch. 387, §§ 1-6; 1988, ch. 493, §§ 1-3; 
1989, ch. 167, § 1; 1990, ch. 896, §§ 1, 2; 1992, 


* 


ch. 798, §§ 1, 2; 1994, ch. 915, §§ 1-3; 1996, ch. 
592, § 1; 1996, ch. 619, §§ 1, 2; 1996, ch. 1073, 
§§ 1, 2; 1997, ch. 220, §§ 1-3; 1998, ch. 642, 
§ 1; 1998, ch. 725, §§ 2, 3; 1998, ch. 870, §§ 2, 
3), concerning filing, was repealed and replaced 
in the revision of chapter 9 of the Uniform 
Commercial Code by Acts 2000, ch. 846, § 1, 
effective July 1, 2001. 


Section to Section References. 
This section is referred to in §§ 47-9-401, 
66-24-115. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. Purpose and Relevance. This section, pat- 
terned on section 9-408 [§ 47-9-408], limits the 
effectiveness of attempts to restrict the cre- 
ation, attachment, or perfection of a security 
interest in letter-of-credit rights, whether the 
restriction appears in the letter of credit or a 
rule of law, custom, or practice applicable to the 
letter of credit. It protects the creation, attach- 
ment, and perfection of a security interest 
while preventing these events from giving rise 
to a default or breach by the assignor or from 
triggering a remedy or defense of the issuer or 
other person obligated on a letter of credit. 
Letter-of-credit rights are a type of supporting 
obligation. See section 9-102 [§ 47-9-102]. Un- 
der sections 9-203 and 9-308 [§§ 47-9-203 and 
47-9-308], a security interest in a supporting 
obligation attaches and is perfected automati- 
cally if the security interest in the supported 
obligation attaches and is perfected. See section 
9-107 [§ 47-9-107], comment 5. The automatic 
attachment and perfection under article 9 
would be anomalous or misleading if, under 
other law (e.g., article 5), a restriction on trans- 
fer or assignment were effective to block attach- 


ment and perfection. 

3. Relationship to Letter-of-Credit Law. Al- 
though restrictions on an assignment of a letter 
of credit are ineffective to prevent creation, 
attachment, and perfection of a security inter- 
est, subsection (b) protects the issuer and other 
parties from any adverse effects of the security 
interest by preserving letter-of-credit law and 
practice that limits the right of a beneficiary to 
transfer its right to draw or otherwise demand 
performance (section 5-112 [§ 47-5-112]) and 
limits the obligation of an issuer or nominated 
person to recognize a beneficiary’s assignment 
of letter-of-credit proceeds (section 5-114 [§ 47- 
5-114]). Thus, this section’s treatment of letter- 
of-credit rights differs from this article’s treat- 
ment of instruments and investment property. 
Moreover, under section 9-109(c)(4) [§ 47-9- 
109(c)(4)], this article does not apply to the 
extent that the rights of a transferee benefi- 
ciary or nominated person are independent and 
superior under section 5-114 [§ 47-5-114], 
thereby preserving the “independence prin- 
ciple” of letter-of-credit law. 


PART 5 
FILING 


FILING OFFICE; CONTENTS AND EFFECTIVENESS OF 
FINANCING STATEMENT 


47-9-501. Filing office. 


(a) Filing offices. Except as otherwise provided in subsection (b), if the 
local law of this state governs perfection of a security interest or agricultural 
lien, the office in which to file a financing statement to perfect the security 
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interest or agricultural lien is: 
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(1) the office designated for the filing or recording of a record of a 
mortgage on the related real property, if: 
(A) the collateral is as-extracted collateral or timber to be cut; or 
(B) the financing statement is filed as a fixture filing and the collateral 
is goods that are or are to become fixtures; or 
(2) the office of the secretary of state, in all other cases, including a case 
in which the collateral is goods that are or are to become fixtures and the 
financing statement is not filed as a fixture filing. 

(b) Filing office for transmitting utilities. The office in which to file a 
financing statement to perfect a security interest in collateral, including 
fixtures, of a transmitting utility is the office of the secretary of state. The 
financing statement also constitutes a fixture filing as to the collateral 
indicated in the financing statement which is or is to become fixtures. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 5, §§ 47-9-501 — 47-9-507 (Acts 
1963, ch. 81, § 1 (9-501 — 9-507 ); 1985, ch. 
404, §§ 31-34), concerning default, was re- 
pealed and replaced in the revision of chapter 9 
of the Uniform Commercial Code by Acts 2000, 
ch. 846, § 1, effective July 1, 2001. 


Cross-References. 

Agricultural production input, title 43, ch. 
al. 

Tennessee State Revenue Sharing Act, fund 
for county technical assistance service in the 
institute for public service, § 67-9-102. 

Transition provisions, title 47, ch. 9, part 7. 


Section to Section References. 
This part is referred to in §§ 8-21-1001, 47- 
9-705, 47-9-706, 47-9-805, 47-9-806, 66-18-102. 
This section is referred to in §§ 43-31-105, 
47-9-102, 47-9-109, 47-9-502, 47-9-512, 47-9- 


516, 47-9-519, 47-9-520, 47-9-523, 47-9-706, 47- 
9-707, 47-9-806, 47-9-807. 


Prior Tennessee Law: 
§§ 47-1005, 64-908, 64-1803. 


Textbooks. 

Tennessee Jurisprudence, 1 Tenn. Juris., Ag- 
riculture, § 4; 4 Tenn. Juris., Automobiles, 
§ 24; 4 Tenn. Juris., Bankruptcy, § 6; 6 Tenn. 
Juris., Commercial Law, § 102. 


Law Reviews. 

The 1972 Amendments to Article Nine of the 
Uniform Commercial Code: Attachment and 
Enforceability, Future Advance, and Proceeds 
(George L. Dawson), 16 Mem. St. U.L. Rev. 65 
(1985). 


Cited: 

D.T. McCall & Sons v. Martelle (In re Mar- 
telle), — B.R. —, 2012 Bankr. LEXIS 2230 
(Bankr. E.D. Tenn. May 18, 2012). 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Construction. 

Bankruptcy. 

. Financing Statements. 

. Mobile Homes. 

. Equipment Owned for Leasing Purposes. 
. Fixtures. 

Non-Farm Equipment. 

. Farm Equipment. 
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. Construction. 

The filing requirement exception in former 
§ 47-9-401 does not mean that the code drafts- 
men intended all beneficial interests in trusts 
to be subject to article nine. If state law classi- 
fies an interest as a real estate interest article 


nine does not apply. In re Preston, 52 B.R. 296, 
1985 Bankr. LEXIS 5472 (Bankr. M.D. Tenn. 
1985). 


2. Bankruptcy. 

A creditor who had, pursuant to the former 
chapter, perfected his security interest in the 
used or trade-in inventory vehicles of an auto- 
mobile dealer as security for floor-plan loans to 
such dealer and, upon such dealer being ad- 
judged a bankrupt, had repossessed and sold 
all such vehicles with the consent of the trustee 
in bankruptcy was entitled to a disclaimer from 
the trustee as to the proceeds of the sale. In re 
Vaughn, 283 F. Supp. 730, 1968 U.S. Dist. 
LEXIS 8460 (M.D. Tenn. 1968). 
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Debtors in possession in a chapter 11 bank- 
ruptcy proceeding may object to a secured par- 
ty’s perfection of its security interest even 
though they have actual knowledge of the con- 
tents of the financing statement filed. In re 
Frazier, 16 B.R. 674, 1981 Bankr. LEXIS 2319 
(Bankr. M.D. Tenn. 1981). 


3. Financing Statements. 

The financing statements which are referred 
to in former § 67-4102, item S(b) as those 
contemplated by the Uniform Commercial Code 
and which are subject to privilege tax upon 
recordation relate to those security interests in 
personal property created by contract and cov- 
ered by former §§ 47-9-102, 47-9-401 and 47-9- 
402 and include continuation statements re- 
ferred to in former § 47-9-403. International 
Harvester Co. v. Carr, 225 Tenn. 244, 466 
S.W.2d 207, 1971 Tenn. LEXIS 299 (1971). 


4, Mobile Homes. 

A “mobile home” that has had its wheels 
removed and has been affixed to realty is not 
subject to the certificate of title provisions for 
motor vehicles under title 55, ch. 1 and there- 
fore plaintiffs security interest, which was 
noted on a certificate of title to the home and 
was perfected in accordance with those provi- 
sions could not take priority over defendant’s 
real estate mortgage, which was created by a 
deed of trust properly recorded in accordance 
with state mortgage law and with this section. 
Associates Capital Corp. v. Cookeville Produc- 
tion Credit Asso., 569 S.W.2d 474, 1978 Tenn. 
App. LEXIS 296 (Tenn. Ct. App. 1978). 


5. Equipment Owned for Leasing Pur- 
poses. 

The fact that a tractor was equipment owned 
for leasing purposes does not change its status 
from farm equipment; it is actual use to which 
the equipment is put and not the occupational 
status of the owner which is determinative. 
International Harvester Credit Corp. v. Hill, 
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496 F. Supp. 329, 1979 U.S. Dist. LEXIS 9181 
(M.D. Tenn. 1979). 


+ 


6. Fixtures. 

The criteria for determining whether an ar- 
ticle subject to a security interest under this 
chapter will be denominated a fixture are: (1) 
annexation to the realty, (2) intention that the 
article be permanently attached to the freehold, 
and (3) removal without substantial injury to 
the freehold. In re Belmont Industries, 1 B.R. 
608, 1979 Bankr. LEXIS 672 (Bankr. E.D. Tenn. 
1979); In re Hammond, 38 B.R. 548, 1984 
Bankr. LEXIS 6022 (Bankr. E.D. Tenn. 1984). 

Office equipment, including desks, chairs, 
and typewriters, were not fixtures and, there- 
fore, defendant’s security interest was not per- 
fected where it filed its financing statement 
locally rather than with the secretary of state. 
In re Belmont Industries, 1 B.R. 608, 1979 
Bankr. LEXIS 672 (Bankr. E.D. Tenn. 1979). 

Except for the boiler, defendant failed to 
perfect its security interest in laundry and 
dry-cleaning equipment, because the items in 
question, except for the boiler, were not fixtures 
and defendant filed its financing statement 
locally rather than with the secretary of state. 
In re Belmont Industries, 1 B.R. 608, 1979 
Bankr. LEXIS 672 (Bankr. E.D. Tenn. 1979). 


7. Non-Farm Equipment. 

Filing in the county did not perfect the defen- 
dant’s security interest in a bulldozer where 
the debtor was not a farmer, but an excavating 
contractor. In re Butler, 3 B.R. 182, 1980 Bankr. 
LEXIS 5499 (Bankr. E.D. Tenn. 1980). 


8. Farm Equipment. 

Silos and unloaders were farm equipment 
rather than fixtures, and the proper place for 
filing the financing statement to perfect the 
security interest was the county where the 
debtor resided, rather than the county where 
the silos and unloaders were located. In re 
Hammond, 38 B.R. 548, 1984 Bankr. LEXIS 
6022 (Bankr. E.D. Tenn. 1984). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Derived from former section 
9-401. 

2. Where to File. Subsection (a) indicates 
where in a given state a financing statement is 
to be filed. Former article 9 afforded each state 
three alternative approaches, depending on the 
extent to which the state desires central filing 
(usually with the Secretary of State), local filing 
(usually with a county office), or both. As com- 
ment 1 to former section 9-401 observed, “The 
principal advantage of state-wide filing is ease 
of access to the credit information which the 
files exist to provide. Consider for example the 
national distributor who wishes to have current 
information about the credit standing of the 
thousands of persons he sells to on credit. The 


more completely the files are centralized on a 
state-wide basis, the easier and cheaper it 
becomes to procure credit information; the 
more the files are scattered in local filing units, 
the more burdensome and costly.” Local filing 
increases the net costs of secured transactions 
also by increasing uncertainty and the number 
of required filings. Any benefit that local filing 
may have had in the 1950’s is now insubstan- 
tial. Accordingly, this article dictates central 
filing for most situations, while retaining local 
filing for real-estate-related collateral and spe- 
cial filing provisions for transmitting utilities. 

3. Minerals and Timber. Under subsection 
(a)(1), a filing in the office where a record of a 
mortgage on the related real property would be 
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filed will perfect a security interest in as-ex- 
tracted collateral. Inasmuch as the security 
interest does not attach until extraction, the 
filing continues to be effective after extraction. 
A different result occurs with respect to timber 
to be cut, however. Unlike as-extracted collat- 
eral, standing timber may be goods before it is 
cut. See section 9-102 [§ 47-9-102] (defining 
“goods”). Once cut, however, it is no longer 
timber to be cut, and the filing in the real- 
property-mortgage office ceases to be effective. 
The timber then becomes ordinary goods, and 
filing in the office specified in subsection (a)(2) 
is necessary for perfection. Note also that after 
the timber is cut the law of the debtor’s loca- 
tion, not the location of the timber, governs 
perfection under section 9-301 [§ 47-9-301]. 

4. Fixtures. There are two ways in which a 
secured party may file a financing statement to 
perfect a security interest in goods that are or 
are to become fixtures. It may file in the article 
9 records, as with most other goods. See sub- 
section (a)(2). Or it may file the financing state- 
ment as a “fixture filing,” defined in section 
9-102 [§ 47-9-102], in the office in which a 
record of a mortgage on the related real prop- 
erty would be filed. See subsection(a)(1)(B). 
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5. Transmitting Utilities. The usual filing 
rules do not apply well for a transmitting utility 
(defined in section 9-102 [§ 47-9-102]). Many 
pre-UCC statutes provided special filing rules 
for railroads and in some cases for other public 
utilities, to avoid the requirements for filing 
with legal descriptions in every county in which 
such debtors had property. Former section 
9-401(5) recreated and broadened these provi- 
sions, and subsection (b) follows this approach. 
The nature of the debtor will inform persons 
searching the record as to where to make a 
search. 

A given State’s subsection (b) applies only if 
the local law of that State governs perfection. 
As to most collateral, perfection by filing is 
governed by the law of the jurisdiction in which 
the debtor is located. See Section 9-301(1) 
[§ 47-9-301(1)]. However, the law of the juris- 
diction in which goods that are or become 
fixtures are located governs perfection by filing 
a fixture filing. See Section 9-301(3)(A) [§ 47- 
9-301(3)(A)]. As a consequence, filing in the 
filing office of more than one State may be 
necessary to perfect a security interest in fix- 
tures collateral of a transmitting utility by 
filing a fixture filing. See Section 9-301 [§ 47- 
9-301], Comment 5.b. 


47-9-502. Contents of financing statement — Record of mortgage as 
financing statement — Time of filing financing statement. 


(a) Sufficiency of financing statement. Subject to subsection (b) a fi- 
nancing statement is sufficient only if it: 
(1) Provides the name of the debtor; 

(2) Provides the name of the secured party or a representative of the 


secured party; and 


(3) Indicates the collateral covered by the financing statement. 


(b) Real-property-related financing statements. Except as otherwise 
provided in § 47-9-501(b), to be sufficient, a financing statement that covers 
as-extracted collateral or timber to be cut, or which is filed as a fixture filing 
and covers goods that are or are to become fixtures, must satisfy subsection (a) 
and also: 

(1) Indicate that it covers this type of collateral; 

(2) Indicate that it is to be filed in the real property records; 

(3) Provide a description of the real property to which the collateral is 
related; and 

(4) If the debtor does not have an interest of record in the real property, 
provide the name of a record owner. 

(c) Record of mortgage as financing statement. A record of a mortgage 
is effective, from the date of recording, as a financing statement filed as a 
fixture filing or as a financing statement covering as-extracted collateral or 
timber to be cut only if: 

(1) The record indicates the goods or accounts that it covers; 
(2) The goods are or are to become fixtures related to the real property 
described in the record or the collateral is related to the real property 
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described in the record and is as-extracted collateral or timber to be cut; 
(3) The record satisfies the requirements for a financing statement in this 


section, but: 


(A) The record need not indicate that it is to be filed in the real property 


records; and 


(B) The record sufficiently provides the name of a debtor who is an 
individual if it provides the individual name of the debtor or the surname 
and first personal name of the debtor, even if the debtor is an individual to 
whom § 47-9-503(a)(4) applies; and 


(4) The record is duly recorded. 


(d) Filing before security agreement or attachment. A financing state- 
ment may be filed before a security agreement is made or a security interest 


otherwise attaches. 


History. 
Acts 2000, ch. 846, § 1; 2012, ch. 708, § 12. 


Compiler’s Notes, 

Former part 5, §§ 47-9-501 — 47-9-507 (Acts 
1963, ch. 81, § 1 (9-501 — 9-507 ); 1985, ch. 
404, §§ 31-34), concerning default, was re- 
pealed and replaced in the revision of chapter 9 
of the Uniform Commercial Code by Acts 2000, 
ch. 846, § 1, effective July 1, 2001. 


Amendments. 

The 2012 amendment, effective July 1, 2013, 
rewrote (c)(3) which read: “the record satisfies 
the requirements for a financing statement in 
this section other than an indication that it is to 
be filed in the real property records; and”. 


Effective Dates. 

Acts 2012, ch. 708, § 22. July 1, 2013; pro- 
vided, that, for the purpose of the secretary of 
state taking necessary actions for the imple- 
mentation of the act, the act shall take effect 
April 11, 2012. 


Cross-References. 
Transition provisions, title 47, ch. 9, part 7. 


Section to Section References. 
This section is referred to in §§ 47-2A-309, 


47-9-102, 47-9-109, 47-9-512, 47-9-514, 47-9- 
515, 47-9-520, 47-9-525. 


Prior Tennessee Law: 
§§ 47-1014, 47-1803, 64-901, 64-903, 64- 
1217, 64-1218, 64-1802, 64-1803. 


Textbooks. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 9-601. 

Tennessee Jurisprudence, 4 Tenn. Juris., 
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NOTES TO DECISIONS 


1. Description of Collateral. 

In order to perfect a security interest, the 
secured party must file a UCC-1 financing 
statement that indicates the collateral covered 
by the financing statement pursuant to T.C.A. 
§ 47-9-310 and T.C.A. § 47-9-502(a); the ques- 
tion of whether the financing statement suffi- 
ciently indicates the collateral that it covers is 
determined by reference to the same guidelines 
in T.C.A. § 47-9-108; in other words, it must 
reasonably identify what is described pursuant 
to T.C.A. § 47-9-504. Although the description 


of the collateral in a security agreement and 
the description in the UCC-1 financing state- 
ment are evaluated under the same guidelines, 
the requirements for the description in a secu- 
rity agreement are stricter than the require- 
ments applicable to financing statements be- 
cause a security agreement expresses the 
intent of the parties, while the purpose of a 
UCC-1 financial statement is simply to provide 
sufficient notice to third parties to instigate 
further inquiry. Regions Bank v. Bric Construc- 
tors, LLC, 380 S.W.3d 740, 2011 Tenn. App. 
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LEXIS 668 (Tenn. Ct. App. Dec. 13, 2011), 
rehearing denied, — S.W.3d —, 2012 Tenn. 
App. LEXIS 211 (Tenn. Ct. App. Mar. 30, 2012). 
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DECISIONS UNDER PRIOR LAW 


Analysis 


. In General. 

. Validity. 

. Financing Statements. 

. “Debtor” Construed. 

. Amount of Debt. 

. Name of Debtor. 

. Description of Collateral. 
. After-Acquired Property. 
. Substantial Compliance. 
10. Surplusage. 


OBNMHWHhWN Re 


1. In General. 

If a financing statement fails to meet the 
accuracy requirements of this article because of 
the secured party’s mistakes, then the “filing” 
of that statement does not perfect the security 
interest. In re Poteet, 5 B.R. 631, 1980 Bankr. 
LEXIS 4642 (Bankr. E.D. Tenn. 1980). 

The purpose of a financing statement is to 
give notice of the secured party’s rights to 
others who might deal with the debtor. In re 
Ken Gardner Ford Sales, Inc., 10 B.R. 632, 
1981 Bankr. LEXIS 3928 (Bankr. E.D. Tenn. 
1981), affd, 23 B.R. 743, 1982 U.S. Dist. LEXIS 
16663 (E.D. Tenn. 1982). 


2. Validity. 

The fact that a secured creditor failed to list 
his address or that of the debtor on the financ- 
ing statement was not such an error as to 
invalidate the financing statement. In re 
French, 317 F. Supp. 1226, 1970 U.S. Dist. 
LEXIS 13238 (E.D. Tenn. 1970). 


3. Financing Statements. 

The financing statements which are referred 
to in § 67-4102, item S(b) (now § 67-4-409) as 
those contemplated by the Uniform Commer- 
cial Code and which are subject to privilege tax 
upon recordation relate to those security inter- 
ests in personal property created by contract 
and covered by §§ 47-9-102, 47-9-401 and 47- 
9-402 and include continuation statements re- 
ferred to in § 47-9-403. International Har- 
vester Co. v. Carr, 225 Tenn. 244, 466 S.W.2d 
207, 1971 Tenn. LEXIS 299 (1971). 

Where errors in designating the name of the 
debtor in the financing statements were seri- 
ously misleading and the signatures on the 
financing statements were misleading, the fi- 
nancing statements were fatally defective and 
not sufficient to perfect the security interest in 
the collateral involved. In re Service Lawn & 
Power, Inc., 83 B.R. 515, 1988 Bankr. LEXIS 
312 (Bankr. E.D. Tenn. 1988). 


4. “Debtor” Construed. 
The context of U.C.C. sections pertaining to 
financing statements does not require that 


“debtor” be limited to a singular application. In 
re Williams, 112 B.R. 913, 1990 Bankr. LEXIS 
644 (Bankr. E.D. Tenn. 1990). 


5. Amount of Debt. 

A financing statement need not state the 
amount of the secured debt. In re Ken Gardner 
Ford Sales, Inc., 10 B.R. 632, 1981 Bankr. 
LEXIS 3928 (Bankr. E.D. Tenn. 1981), aff'd, 23 
B.R. 743, 1982 U.S. Dist. LEXIS 16663 (E.D. 
Tenn. 1982). 

A creditor’s secured debt should be limited to 
the amount shown on the financing statement. 
In re Ken Gardner Ford Sales, Inc., 10 B.R. 632, 
1981 Bankr. LEXIS 3928 (Bankr. E.D. Tenn. 
1981), affd, 23 B.R. 743, 1982 U.S. Dist. LEXIS 
16663 (E.D. Tenn. 1982). 

If the amount of secured debt is shown in a 
financing statement and others might reason- 
ably think it is a limit on the size of the debt, 
then the secured party has given notice of a 
limit. In re Ken Gardner Ford Sales, Inc., 10 
B.R. 632, 1981 Bankr. LEXIS 3928 (Bankr. E.D. 
Tenn. 1981), affd, 23 B.R. 748, 1982 U.S. Dist. 
LEXIS 16663 (E.D. Tenn. 1982). 

Surplusage on the original financing state- 
ment as to the amount of the loan, which did 
not nullify or alter the notice effect of the 
financing statement, was minor error and did 
not affect the validity of the financing state- 
ment where the parties subsequently executed 
notes and security agreements for a higher 
amount and continued the original statement 
without changing the original amount indi- 
cated. In re Davis, 48 B.R. 629, 1984 Bankr. 
LEXIS 4755 (Bankr. M.D. Tenn. 1984). 


6. Name of Debtor. 

Where financing statements were filed under 
the debtor’s trade name, creditor’s security in- 
terests were unperfected and subordinate to 
the rights of the trustee in bankruptcy. In re 
Wilhoit, 6 B.R. 574, 1980 Bankr. LEXIS 4322 
(Bankr. E.D. Tenn. 1980). 

Where bank’s financing statement became 
insufficient to give notice after debtor’s name 
change (of which bank was aware), bank’s fail- 
ure to refile a financing statement rendered its 
security interest unperfected. In re DG & Asso- 
ciates, Inc., 9 B.R. 94, 1981 Bankr. LEXIS 4938 
(Bankr. E.D. Tenn. 1981). 

There is no express statutory duty placed 
upon a creditor in Tennessee to amend its 
previously filed financing statement when it 
becomes aware that the debtor has changed its 
name or identity from a partnership to a sole 
proprietorship. American City Bank v. Western 
Auto Supply Co., 631 S.W.2d 410, 1981 Tenn. 


47-9-502 


App. LEXIS 591 (Tenn. Ct. App. 1981), super- 
seded by statute as stated in, Higdon v. Regions 
Bank, — S.W.3d —, 2010 Tenn. App. LEXIS 331 
(Tenn. Ct. App. May 13, 2010). 

A financing statement filed in the name of a 
partnership complies with this section. Ameri- 
can City Bank v. Western Auto Supply Co., 631 
S.W.2d 410, 1981 Tenn. App. LEXIS 591 (Tenn. 
Ct. App. 1981), superseded by statute as stated 
in, Higdon v. Regions Bank, — S.W.3d —, 2010 
Tenn. App. LEXIS 331 (Tenn. Ct. App. May 13, 
2010). 

A security interest is unperfected as the re- 
sult of a financing statement being filed in one 
of the debtor’s trade names only and not in the 
name of the debtor. In re Moore, 21 B.R. 898, 
1982 Bankr. LEXIS 3666 (Bankr. E.D. Tenn. 
1982). 

Where the 1962 version of the U.C.C. con- 
trols, and the secured party knows of a change 
of name of its debtor which might mislead third 
parties, the secured party must amend its fi- 
nancing statement, to reflect the new name, in 
order to keep its security interest perfected. In 
re White, 51 B.R. 514, 1985 Bankr. LEXIS 5587 
(Bankr. E.D. Tenn. 1985). 

Because the filing officer did not reject fi- 
nancing statement which listed more than one 
debtor, and because the financing statement 
should have been indexed by the filing officer 
under each of the names listed as debtors on 
the financing statement, the financing state- 
ment was sufficient to satisfy the filing require- 
ments for perfection. In re Williams, 112 B.R. 
913, 1990 Bankr. LEXIS 644 (Bankr. E.D. Tenn. 
1990). . 


7. Description of Collateral. 

Where future advances are to be secured, this 
should appear upon the face of the deed or 
mortgage. Thurman v. Jenkins, 61 Tenn. 426, 
1873 Tenn. LEXIS 199 (1873). 

Where indebtedness was described by mort- 
gagor as “a note I have this day executed to J. P. 
Owen” but the amount and maturity of the note 
were not stated, it was a sufficient description 
since literal exactness in describing indebted- 
ness secured is not required and it is enough if 
the description is correct as far as it goes and 
full enough to call attention to sources of com- 
plete and accurate information. Owen v. George 
Cole Motor Co., 155 Tenn. 250, 292 S.W. 1, 1926 
Tenn. LEXIS 43 (1927). 

In a case free from fraud where the language 
used does not tend to deceive or mislead as to 
the nature or amount of the debt, and where 
the description is enough to direct attention to 
sources of accurate and complete information 
as to the debt, a misdescription of the debt may 
be completed by parol evidence and the mort- 
gage held a good security for the real debt 
intended to be protected. Owen v. George Cole 
Motor Co., 155 Tenn. 250, 292 S.W. 1, 1926 
Tenn. LEXIS 43 (1927). 
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Description of the collateral in security 
agreements and financing statement was suffi- 
cient to meet the requirements of §§ 47-9-110, 
47-9-203(1)(b), and this section where there 
was attached to the security agreements and 
financing statement an itemized list that in- 
cluded the article in question. In re Belmont 
Industries, 1 B.R. 608, 1979 Bankr. LEXIS 672 
(Bankr. E.D. Tenn. 1979). 

Provision in security agreement that “all of 
the above described crops and fixtures” would 
be located on a particular farm of the creditor 
did not apply to security interest in livestock. In 
re Lee, 14 B.R. 804, 1981 Bankr. LEXIS 2713 
(Bankr. E.D. Tenn. 1981). 

Financing statement held to cover some in- 
tangible personal property but not service 
mark. In re Chattanooga Choo-Choo Co., 98 
B.R. 792, 1989 Bankr. LEXIS 2137 (Bankr. E.D. 
Tenn. 1989). 


8. After-Acquired Property. 

This section does not imply that an after- 
acquired property clause must be incorporated 
in the financing statement in order to be bind- 
ing on third parties. In re Plad, Inc., 24 B.R. 
676, 1982 Bankr. LEXIS 3072 (Bankr. M.D. 
Tenn. 1982). 

Where a creditor bank filed a financing state- 
ment which asserted a security interest in “all 
digital computer equipment and computer re- 
lated accessories held by the debtor,” the de- 
scription was adequate to afford notice to inter- 
ested parties that the bank claimed a security 
interest in all of the debtor’s computer related 
equipment including after-acquired collateral, 
such as disk drives. In re King, 30 B.R. 2, 1983 
Bankr. LEXIS 6327 (Bankr. E.D. Tenn. 1983). 


9. Substantial Compliance. 

Although receipt of the financing statement 
and the filing fee by the filing officer is “filing,” 
the security interest is perfected only if the 
financing statement is substantially correct. In 
re Poteet, 5 B.R. 631, 1980 Bankr. LEXIS 4642 
(Bankr. E.D. Tenn. 1980). 

Notation on certificates of title of secured 
creditor as owner rather than secured party 
would not be seriously misleading, as anyone 
diligently searching certificate of title records 
would discover that secured creditor possessed 
an interest in those vehicles, thus, such nota- 
tion constituted substantial compliance with 
this section. In re Coors of Cumberland, Inc., 19 
B.R. 318, 1982 Bankr. LEXIS 4416 (Bankr. 
M.D. Tenn. 1982). 


10. Surplusage. 

Where extra, unnecessary words are added, 
the effect of the surplusage should be analyzed 
much the same as errors involving the required 
details. In these situations the courts have 
utilized a flexible, ad hoc approach to deter- 
mine by an essentially factual inquiry, the 
extent to which an error would be misleading to 
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one undertaking a reasonable search. If any- 
thing, a less strict scrutiny should be used 
where the financing statement accurately pro- 
vides the required information because there is 
then less likelihood that the surplusage affects 


Collateral References. 

Effectiveness of original financing statement 
under UCC Article 9 after change in debtor’s 
name, identity, or business structure. 99 
A.L.R.3d 1194. 

Sufficiency of address of debtor in financing 
statement required by UCC § 9-402(1). 99 
A.L.R.3d 807. 

Sufficiency of address of secured party in 
financing statement required under UCC § 9- 
402(1). 99 A.L.R.3d 1080. 

Sufficiency of debtor’s signature on security 
agreement or financing statement under UCC 
§§ 9-203 and 9-402. 3 A.L.R.4th 502. 

Sufficiency of description in chattel mortgage 
as covering all property of a particular kind. 2 
A.L.R.3d 839, 30 A.L.R.3d 9, 67 A.L.R.3d 308, 
69 A.L.R.3d 1162, 76 A.L.R.3d 11, 99 A.L.R.3d 
807, 99 A.L.R.3d 1080, 100 A.L.R.3d 10, 100 
A.L.R.3d 940, 7 A.L.R.4th 308, 11 A.L.R.4th 
241, 90 A.L.R.4th 859, 25 A.L.R.5th 696. 
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notice. If the extra words are false or purpose- 
fully misleading, there may be good reason to 
hold the financing statement defective. In re 
Davis, 43 B.R. 629, 1984 Bankr. LEXIS 4755 
(Bankr. M.D. Tenn. 1984) (amount of debt). 


Sufficiency of description of collateral in fi- 
nancing statement under UCC §§ 9-110 and 
9-402. 100 A.L.R.3d 10. 

Sufficiency of description of crops under sub- 
section (1). 67 A.L.R.3d 308. 

Sufficiency of designation of debtor or se- 
cured party in security agreement or financing 
statement under UCC § 9-402. 99 A.L.R.3d 
478. 

Sufficiency of secured party’s signature on 
financing statement or security agreement un- 
der UCC § 9-402. 100 A.L.R.3d 390. 

What constitutes “security interest” as to 
which financing statement must be filed under 
Uniform Commercial Code § 9-302. 30 
A.L.R.3d 9, 67 A.L.R.3d 308, 69 A.L.R.3d 1162, 
76 A.L.R.3d 11, 99 A.L.R.3d 807, 99 A.L.R.3d 
1080, 100 A.L.R.3d 10, 100 A.L.R.3d 940, 7 
A.L.R.4th 308, 11 A.L.R.4th 241, 90 A.L.R.4th 
859, 25 A.L.R.5th 696. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-402(1), (5), (6). 

2. “Notice Filing.” This section adopts the 
system of “notice filing.” What is required to be 
filed is not, as under pre-UCC chattel mortgage 
and conditional sales acts, the security agree- 
ment itself, but only a simple record providing a 
limited amount of information (financing state- 
ment). The financing statement may be filed 
before the security interest attaches or thereaf- 
ter. See subsection (d). See also section 9-308(a) 
[§ 47-9-308(a)] (contemplating situations in 
which a financing statement is filed before a 
security interest attaches). 

The notice itself indicates merely that a per- 
son may have a security interest in the collat- 
eral indicated. Further inquiry from the parties 
concerned will be necessary to disclose the 
complete state of affairs. Section 9-210 [§ 47-9- 
210] provides a statutory procedure under 
which the secured party, at the debtor’s re- 
quest, may be required to make disclosure. 
However, in many cases, information may be 
forthcoming without the need to resort to the 
formalities of that section. 

Notice filing has proved to be of great use in 
financing transactions involving inventory, ac- 
counts, and chattel paper, because it obviates 
the necessity of refiling on each of a series of 
transactions in a continuing arrangement un- 
der which the collateral changes from day to 
day. However, even in the case of filings that do 


not necessarily involve a series of transactions 
(e.g., a loan secured by a single item of equip- 
ment), a financing statement is effective to 
encompass transactions under a security agree- 
ment not in existence and not contemplated at 
the time the notice was filed, if the indication of 
collateral in the financing statement is suffi- 
cient to cover the collateral concerned. Simi- 
larly, a financing statement is effective to cover 
after-acquired property of the type indicated 
and to perfect with respect to future advances 
under security agreements, regardless of 
whether after-acquired property or future ad- 
vances are mentioned in the financing state- 
ment and even if not in the contemplation of the 
parties at the time the financing statement was 
authorized to be filed. 

3. Debtor’s Signature; Required Authoriza- 
tion. Subsection (a) sets forth the simple formal 
requirements for an effective financing state- 
ment. These requirements are: (1) The debtor’s 
name; (2) the name of a secured party or 
representative of the secured party; and (3) an 
indication of the collateral. 

Whereas former section 9-402(1) required the 
debtor’s signature to appear on a financing 
statement, this article contains no signature 
requirement. The elimination of the signature 
requirement facilitates paperless filing. (How- 
ever, as PEB Commentary No. 15 indicates, a 
paperless financing statement was sufficient 
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under former article 9.) Elimination of the 
signature requirement also makes the excep- 
tions provided by former section 9-402(2) 
unnecessary. 

The fact that this article does not require 
that an authenticating symbol be contained in 
the public record does not mean that all filings 
are authorized. Rather, section 9-509(a) [§ 47- 
9-509(a)}] entitles a person to file an initial 
financing statement, an amendment that adds 
collateral, or an amendment that adds a debtor 
only if the debtor authorizes the filing, and 
section 9-509(d) [§ 47-9-509(d)] entitles a per- 
son other than the debtor to file a termination 
statement only if the secured party of record 
authorizes the filing. Of course, a filing has 
legal effect only to the extent it is authorized. 
See section 9-510 [§ 47-9-510]. 

Law other than this article, including the law 
with respect to ratification of past acts, gener- 
ally determines whether a person has the req- 
uisite authority to file a record under this 
article. See section 1-103 [§ 47-9-103]. How- 
ever, under section 9-509(b) [§ 47-9-509(b)], the 
debtor’s authentication of (or becoming bound 
by) a security agreement ipso facto constitutes 
the debtor’s authorization of the filing of a 
financing statement covering the collateral de- 
scribed in the security agreement. The secured 
party need not obtain a separate authorization. 

Section 9-625 [§ 47-9-625] provides a remedy 
for unauthorized filings. Making an unauthor- 
ized filing also may give rise to civil or criminal 
liability under other law. In addition, this ar- 
ticle contains provisions that assist in the dis- 
covery of unauthorized filings and the amelio- 
ration of their practical effect. For example, 
section 9-518 [§ 47-9-518] provides a procedure 
whereby a person may add to the public record 
a statement to the effect that a financing state- 
ment indexed under the person’s name was 
wrongfully filed, and section 9-509(d) [§ 47-9- 
509(d)] entitles any person to file a termination 
statement if the secured party of record fails to 
comply with its obligation to file or send one to 
the debtor, the debtor authorizes the filing, and 
the termination statement so indicates. How- 
ever, the filing office is neither obligated nor 
permitted to inquire into issues of authoriza- 
tion. See section 9-520(a) [§ 47-9-520(a)]. 

4. Certain Other Requirements. Subsection 
(a) deletes other provisions of former section 
9-402(1) because they seem unwise (real-prop- 
erty description for financing statements cover- 
ing crops), unnecessary (adequacy of copies of 
financing statements), or both (copy of security 
agreement as financing statement). In addi- 
tion, the filing office must reject a financing 
statement lacking certain other information 
formerly required as a condition of perfection 
(e.g., an address for the debtor or secured 
party). See sections 9-516(b) and 9-520(a) 
[8§ 47-9-516(b) and 47-9-520(a)]. However, if 
the filing office accepts the record, it is effective 
nevertheless. See section 9-520(c) 
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[§ 47-9-520(c)]. 

5. Real-Property-Related Filings. Subsection 
(b) contains the requireménts for financing 
statements filed as fixture filings and financing 
statements covering timber to be cut or miner- 
als and minerals-related accounts constituting 
as-extracted collateral. A description of the re- 
lated real property must be sufficient to reason- 
ably identify it. See section 9-108 [§ 47-9-108]. 
This formulation rejects the view that the real 
property description must be by metes and 
bounds, or otherwise conforming to traditional 
real-property practice in conveyancing, but, of 
course, the incorporation of such a description 
by reference to the recording data of a deed, 
mortgage, or other instrument containing the 
description should suffice under the most strin- 
gent standards. The proper test is that a de- 
scription of real property must be sufficient so 
that the financing statement will fit into the 
real property search system and be found by a 
real property searcher. Under the optional lan- 
guage in subsection (b)(3), the test of adequacy 
of the description is whether it would be ad- 
equate in a record of a mortgage of the real 
property. As suggested in the legislative note, 
more detail may be required if there is a tract 
indexing system or a land registration system. 

If the debtor does not have an interest of 
record in the real property, a real-property- 
related financing statement must show the 
name of a record owner, and section 9-519(d) 
[§ 47-9-519(d)] requires the financing state- 
ment to be indexed in the name of that owner. 
This requirement also enables financing state- 
ments covering as-extracted collateral or tim- 
ber to be cut and financing statements filed as 
fixture filings to fit into the real property search 
system. 

6. Record of Mortgage Effective as Financing 
Statement. Subsection (c) explains when a re- 
cord of a mortgage is effective as a financing 
statement filed as a fixture filing or to cover 
timber to be cut or as-extracted collateral. Use 
of the term “record of a mortgage” recognizes 
that in some systems the record actually filed is 
not the record pursuant to which a mortgage is 
created. Moreover, “mortgage” is defined in 
section 9-102 [§ 47-9-102] as an “interest in 
real property,” not as the record that creates or 
evidences the mortgage or the record that is 
filed in the public recording systems. A record 
creating a mortgage may also create a security 
interest with respect to fixtures (or other goods) 
in conformity with this article. A single agree- 
ment creating a mortgage on real property and 
a security interest in chattels is common and 
useful for certain purposes. Under subsection 
(c), the recording of the record evidencing a 
mortgage (if it satisfies the requirements for a 
financing statement) constitutes the filing of a 
financing statement as to the fixtures (but not, 
of course, as to other goods). Section 9-515(g) 
[§ 47-9-515(g)] makes the usual five-year maxi- 
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mum life for financing statements inapplicable 
to mortgages that operate as fixture filings 
under section 9-502(c) [§ 47-9-502(c)]. Such 
mortgages are effective for the duration of the 
real property recording. 

Of course, if a combined mortgage covers 
chattels that are not fixtures, a regular financ- 
ing statement filing is necessary with respect to 
the chattels, and subsection (c) is inapplicable. 
Likewise, a financing statement filed as a “fix- 
ture filing” is not effective to perfect a security 
interest in personal property other than 
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fixtures. 

In some cases it may be difficult to determine 
whether goods are or will become fixtures. 
Nothing in this part prohibits the filing of a 
“precautionary” fixture filing, which would pro- 
vide protection in the event goods are deter- 
mined to be fixtures. The fact of filing should 
not be a factor in the determining whether 
goods are fixtures. Cf. section 9-505(b) [§ 47-9- 
505(b)I. 


47-9-503. Name of debtor and secured party 


(a) Sufficiency of debtor’s name. A financing statement sufficiently 


provides the name of the debtor: 


(1) Except as otherwise provided in subdivision (a)(3), if the debtor is a 
registered organization or the collateral is held in a trust that is a registered 
organization, only if the financing statement provides the name that is 
stated to be the registered organization’s name on the public organic record 
most recently filed with or issued or enacted by the registered organization’s 
jurisdiction of organization which purports to state, amend, or restate the 
registered organization’s name; 

(2) Subject to subsection (f), if the collateral is being administered by the 
personal representative of a decedent, only if the financing statement 
provides, as the name of the debtor, the name of the decedent and, in a 
separate part of the financing statement, indicates that the collateral is 
being administered by a personal representative; 

(3) If the collateral is held in a trust that is not a registered organization, 
only if the financing statement: 

(A) Provides, as the name of the debtor: 

(i) If the organic record of the trust specifies a name for the trust, the 
name specified; or 

(ii) If the organic record of the trust does not specify a name for the 
trust, the name of the settlor or testator; and 
(B) In a separate part of the financing statement: 

(i) If the name is provided in accordance with subdivision (a)(3)(A)(), 
indicates that the collateral is held in a trust; or 

(ii) If the name is provided in accordance with subdivision 
(a)(3)(A)Gi), provides additional information sufficient to distinguish the 
trust from other trusts having one (1) or more of the same settlors or the 
same testator and indicates that the collateral is held in a trust, unless 
the additional information so indicates; , 

(4) Subject to subsection (g), if the debtor is an individual to whom this 
state has issued a driver license or a photo identification license (pursuant to 
§ 55-50-336) that has not expired, only if the financing statement provides 
the name of the individual which is indicated on the driver license or photo 
identification license; 

(5) Ifthe debtor is an individual to whom subdivision (a)(4) does not apply, 
only if the financing statement provides the individual name of the debtor or 
the surname and first personal name of the debtor; and 
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(6) In other cases: 

(A) If the debtor has a name, only if the financing statement provides 
the organizational name of the debtor; and 

(B) If the debtor does not have a name, only if it provides the names of 
the partners, members, associates, or other persons comprising the debtor, 
in a manner that each name provided would be sufficient if the person 
named were the debtor. 

(b) Additional debtor-related information. A financing statement that 
provides the name of the debtor in accordance with subsection (a) is not 
rendered ineffective by the absence of: 

(1) A trade name or other name of the debtor; or 
(2) Unless required under subdivision (a)(6)(B), names of partners, mem- 
bers, associates, or other persons comprising the debtor. 

(c) Debtor’s trade name insufficient. A financing statement that provides 
only the debtor’s trade name does not sufficiently provide the name of the 
debtor. 

(d) Representative capacity. Failure to indicate the representative capac- 
ity of a secured party or representative of a secured party does not affect the 
sufficiency of a financing statement. 

(e) Multiple debtors and secured parties. A financing statement may 
provide the name of more than one (1) debtor and the name of more than one 
(1) secured party. 

(f) Name of decedent. The name of the decedent indicated on the order 
appointing the personal representative of the decedent issued by the court 
having jurisdiction over the collateral is sufficient as the “name of the 
decedent” under subsection (a)(2). 

(g) Multiple driver licenses or photo identification licenses. If this 
state has issued to an individual more than one (1) driver license or photo 
identification license of a kind described in subdivision (a)(4), the one that was 
issued most recently is the one to which subdivision (a)(4) refers. 

(h) Definition. In this section, the “name of the settlor or testator” means: 

(1) If the settlor is a registered organization, the name that is stated to 
be the settlor’s name on the public organic record most recently filed with 
or issued or enacted by the settlor’s jurisdiction of organization which 
purports to state, amend, or restate the settlor’s name; or 

(2) In other cases, the name of the settlor or testator indicated in the 
trust’s organic record. 


History. 
Acts 2000, ch. 846, § 1; 2008, ch. 648, § 1; 
2008, ch. 1109, §§ 1, 2; 2012, ch. 708, § 13. 


Compiler’s Notes. 

Former part 5, §§ 47-9-501 — 47-9-507 (Acts 
1963, ch. 81, § 1 (9-501 — 9-507 ); 1985, ch. 
404, §§ 31-34), concerning default, was re- 
pealed and replaced in the revision of chapter 9 
of the Uniform Commercial Code by Acts 2000, 
ch. 846, § 1, effective July 1, 2001. 

Acts 2008, ch. 648, § 3 provided that it is the 
legislative intent to create a broad safe harbor 
for the use of a debtor’s name in any form 


permitted by the act, which amended § 47-9- 
503(a)(1), added § 47-9-503(a)(4) and amended 
§ 47-9-516(b)(3)(D). To this end, the act applies 
to any filings made both before and after May 1, 
2008; provided, however, that any filing made 
prior to May 1, 2008, that was validly filed but 
that does not conform to the requirements of 
the act shall continue to be valid and neverthe- 
less benefit from the safe harbor created and no 
amendment shall be required to conform to the 
requirements of the act. 


Amendment Notes. 
The 2012 amendment, effective July 1, 2013, 
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rewrote (a) which read: “(a) Sufficiency of 
debtor’s name. A financing statement suffi- 
ciently provides the name of the debtor: 

“(1) If the debtor is a registered organization, 
only if the financing statement provides the 
name of the debtor indicated on the debtor’s 
formation documents that are filed of public 
record in the debtor’s jurisdiction of organiza- 
tion to create the registered organization and 
that show the debtor to have been organized, 
including any amendments to those documents 
for the express purpose of amending the debt- 
or’s name; 

“(2) If the debtor is a decedent’s estate, only if 
the financing statement provides the name of 
the decedent and indicates that the debtor is an 
estate; 

“(3) If the debtor is a trust or a trustee acting 
with respect to property held in trust, only if 
the financing statement: 

“(A) Provides the name specified for the trust 
in its organic documents or, if no name is 
specified, provides the name of the settlor and 
additional information sufficient to distinguish 
the debtor from other trusts having one (1) or 
more of the same settlors; and 

“(B) Indicates, in the debtor’s name or other- 
wise, that the debtor is a trust or is a trustee 
acting with respect to property held in trust;” 

“(4) If the debtor is an individual, if the 
financing statement provides the individual’s 
name shown on the individual’s driver’s license 
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or identification license issued by the individu- 
al’s state of residence; and 

“(5) In other cases: 

“(A) If the debtor has a name, only if it 
provides the individual or organizational name 
of the debtor; and 

“(B) If the debtor does not have a name, only 
if it provides the names of the partners, mem- 
bers, associates or other persons comprising the 
debtor.”; substituted “subdivision (a)(6)(B)” for 
“subsection (a)(4)(B)” in (b)(2); rewrote (f) which 
read “For purposes of this part, ‘identification 
license issued by the individual’s state of resi- 
dence’ as used in subdivision (a)(4) means: 

“(1) For a resident of this state, the photo 
identification license authorized by § 55-50- 
336; or 

“(2) For an individual not a resident of this 
state, an equivalent state-issued identification 
license issued by the state of the individual’s 
residence in lieu of a driver’s license.”; and 
added (g) and (h). 


Effective Dates. 

Acts 2012, ch. 708, § 22. July 1, 2013; pro- 
vided, that, for the purpose of the secretary of 
state taking necessary actions for the imple- 
mentation of the act, the act shall take effect 
April 11, 2012. 


Section to Section References. 
This section is referred to in §§ 47-9-502, 
47-9-506, 47-9-507, 47-9-710, 47-9-805. 


NOTES TO DECISIONS 


1. Generally. 

Chapter 7 trustee did not prevail on his 
strong arm claim under 11 U.S.C. § 544(a) 
where creditor bank had used the debtor’s 
trade name rather than its legal name in re- 
cording a UCC financing statement because use 
of the wrong name was not necessarily seri- 


ously misleading under T.C.A. § 47-9-506(c); 
court found that financing statements filed by 
the creditor bank did not comply with T.C.A. 
§ 47-9-503(a)(1). First Cmty. Bank v. Jones (In 
re Silver Dollar, LLC), 388 B.R. 317, 2008 
Bankr. LEXIS 1732 (Bankr. E.D. Tenn. Apr. 4, 
2008). 


DECISIONS UNDER PRIOR LAW 


1. Name of Debtor. 

Where financing statements were filed under 
the debtor’s trade name, creditor’s security in- 
terests were unperfected and subordinate to 
the rights of the trustee in bankruptcy. In re 
Wilhoit, 6 B.R. 574, 1980 Bankr. LEXIS 4822 
(Bankr. E.D. Tenn. 1980). 

Where bank’s financing statement became 
insufficient to give notice after debtor’s name 
change (of which bank was aware), bank’s fail- 
ure to refile a financing statement rendered its 
security interest unperfected. In re DG & Asso- 
ciates, Inc., 9 B.R. 94, 1981 Bankr. LEXIS 4938 
(Bankr. E.D. Tenn. 1981). 

There is no express statutory duty placed 
upon a creditor in Tennessee to amend its 
previously filed financing statement when it 
becomes aware that the debtor has changed its 


name or identity from a partnership to a sole 
proprietorship. American City Bank v. Western 
Auto Supply Co., 631 S.W.2d 410, 1981 Tenn. 
App. LEXIS 591 (Tenn. Ct. App. 1981), super- 
seded by statute as stated in, Higdon v. Regions 
Bank, — S.W.3d —, 2010 Tenn. App. LEXIS 331 
(Tenn. Ct. App. May 138, 2010). 

A financing statement filed in the name of a 
partnership complies with this section. Ameri- 
can City Bank v. Western Auto Supply Co., 631 
S.W.2d 410, 1981 Tenn. App. LEXIS 591 (Tenn. 
Ct. App. 1981), superseded by statute as stated 
in, Higdon v. Regions Bank, — S.W.3d —, 2010 
Tenn. App. LEXIS 331 (Tenn. Ct. App. May 13, 
2010). 

A security interest is unperfected as the re- 
sult of a financing statement being filed in one 
of the debtor’s trade names only and not in the 
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name of the debtor. In re Moore, 21 B.R. 898, 
1982 Bankr. LEXIS 3666 (Bankr. E.D. Tenn. 
1982). 

Where the 1962 version of the U.C.C. con- 
trols, and the secured party knows of a change 
of name of its debtor which might mislead third 
parties, the secured party must amend its fi- 
nancing statement, to reflect the new name, in 
order to keep its security interest perfected. In 
re White, 51 B.R. 514, 1985 Bankr. LEXIS 5587 
(Bankr. E.D. Tenn. 1985). 


Collateral References. 

Effectiveness of original financing statement 
under UCC Article 9 after change in debtor’s 
name, identity, or business structure. 99 
A.L.R.3d 1194. 

Sufficiency and effectiveness of designation of 
debtor in financing statement under uniform 
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Because the filing officer did not reject fi- 
nancing statement which listed more than one 
debtor, and because the financing statement 
should have been indexed by the filing officer 
under each of the names listed as debtors on 
the financing statement, the financing state- 
ment was sufficient to satisfy the filing require- 
ments for perfection. In re Williams, 112 B.R. 
913, 1990 Bankr. LEXIS 644 (Bankr. E.D. Tenn. 
1990). 


commercial code §§ 9-503 and 9-506 (revised 
2000). 28 A.L.R.6th 461. 

Sufficiency of designation of debtor or se- 
cured party in security agreement or financing 
statement under UCC § 9-402. 99 A.L.R.3d 
478. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Subsections (a)(4)(A), (b), and (c) 
derive from former section 9-402(7); otherwise, 
new. 

2. Debtor’s Name. The requirement that a 
financing statement provide the debtor’s name 
is particularly important. Financing state- 
ments are indexed under the name of the 
debtor, and those who wish to find financing 
statements search for them under the debtor’s 
name. Subsection (a) explains what the debtor’s 
name is for purposes of a financing statement. 

a. Registered Organizations. As a general 
matter, if the debtor is a “registered organiza- 
tion” (defined in section 9-102 [§ 47-9-102] so 
as to ordinarily include corporations, limited 
partnerships, limited liability companies, and 
statutory trusts), then the debtor’s name is the 
name shown on the “public organic record” of 
the debtor’s “jurisdiction of organization” (both 
also defined in section 9-102 [§ 47-9-102]). 

b. Collateral Held in a Trust. When a financ- 
ing statement covers collateral that is held ina 
trust that is a registered organization, subsec- 
tion (a)(1) governs the name of the debtor. If, 
however, the collateral is held in a trust that is 
not a registered organization, subsection (a)(3) 
applies. (As used in this Article, collateral “held 
in a trust” includes collateral as to which the 
trust is the debtor as well as collateral as to 
which the trustee is the debtor.) This subsec- 
tion adopts a convention that generally results 
in the name of the trust or the name of the 
trust’s settlor being provided as the name of the 
debtor on the financing statement, even if, as 
typically is the case with common-law trusts, 
the “debtor” (defined in Section 9-102 [§ 47-9- 
102]) is a trustee acting with respect to the 
collateral. This convention provides more accu- 
rate information and eases the burden for 


searchers, who otherwise would have difficulty 
with respect to debtor trustees that are large 
financial institutions. 

More specifically, if a trust’s organic record 
specifies a name for the trust, subsection (a)(3) 
requires the financing statement to provide, as 
the name of the debtor, the name for the trust 
specified in the organic record. In addition, the 
financing statement must indicate, in a sepa- 
rate part of the financing statement, that the 
collateral is held in a trust. 

If the organic record of the trust does not 
specify a name for the trust, the name required 
for. the financing statement is the name of the 
settlor or, in the case of a testamentary trust, 
the testator, in each case as determined under 
subsection (h). In addition, the financing state- 
ment must provide sufficient additional infor- 
mation to distinguish the trust from other 
trusts having one or more of the same settlors 
or the same testator. In many cases an indica- 
tion of the date on which the trust was settled 
will satisfy this requirement. If neither the 
name nor the additional information indicates 
that the collateral is held in a trust, the financ- 
ing statement must indicate that fact, but not 
as part of the debtor’s name. 

Neither the indication that the collateral is 
held in a trust nor the additional information 
that distinguishes the trust from other trusts 
having one or more of the same settlors or the 
same testator is part of the debtor’s name. 
Nevertheless, a financing statement that fails 
to provide, in a separate part of the financing 
statement, any required indication or addi- 
tional information does not sufficiently provide 
the name of the debtor under Sections 9-502(a) 
and 9-503(a)(3) [§§ 47-9-502(a) and 47-9- 
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503(a)(3)], does not “substantially satisfy| ] the 
requirements” of Part 5 within the meaning of 
Section 9-506(a) [§ 47-9-506(a)], and so is 
ineffective. 

c. Collateral Administered by a Personal 
Representative. Subsection (a)(2) deals with 
collateral that is being administered by an 
executor, administrator, or other personal rep- 
resentative of a decedent. Even if, as often is 
the case, the representative is the “debtor” 
(defined in Section 9-102 [§ 47-9-102]), the fi- 
nancing statement must provide the name of 
the decedent as the name of the debtor. Subsec- 
tion (f) provides a safe harbor, under which the 
name of the decedent indicated on the order 
appointing the personal representative issued 
by the court having jurisdiction over the collat- 
eral is sufficient as the name of the decedent. If 
the order indicates more than one name for the 
decedent, the first name in the list qualifies 
under subsection (f); however, other names in 
the list also may qualify as the “name of the 
decedent” within the meaning of subsection 
(a)(2). In addition to providing the name of the 
decedent, the financing statement must indi- 
cate, in a separate part of the financing state- 
ment, that the collateral is being administered 
by a personal representative. Although the in- 
dication is not part of the debtor’s name, a 
financing statement that fails to provide the 
indication does not sufficiently provide the 
name of the debtor under Sections 9-502(a) and 
9-503(a)(2) [§§ 47-9-502(a) and 47-9-503(a)(2)], 
does not “substantially satisfy [ ] the require- 
ments” of Part 5 within the meaning of Section 
9-506(a) [§ 47-9-506(a)], and so is ineffective. 

d. Individuals. This Article provides alterna- 
tive approaches towards the requirement for 
providing the name of a debtor who is an 
individual. 

Alternative A. Alternative A distinguishes be- 
tween two groups of individual debtors. For 
debtors holding an unexpired driver’s license 
issued by the State where the financing state- 
ment is filed (ordinarily the State where the 
debtor maintains the debtor’s principal resi- 
dence), Alternative A requires that a financing 
statement provide the name indicated on the 
license. When a debtor does not hold an unex- 
pired driver’s license issued by the relevant 
State, the requirement can be satisfied in ei- 
ther of two ways. A financing statement is 
sufficient if it provides the “individual name” of 
the debtor. Alternatively, a financing statement 
is sufficient if it provides the debtor’s surname 
(i.e., family name) and first personal name (.e., 
first name other than the surname). 

Alternative B. Alternative B provides three 
ways in which a financing statement may suf- 
ficiently provide the name of an individual who 
is a debtor. The “individual name” of the debtor 
is sufficient, as is the debtor’s surname and first 
personal name. If the individual holds an un- 
expired driver’s license issued by the State 
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where the financing statement is filed (ordinar- 
ily the State of the debtor’s principal resi- 
dence), the name indicated on the driver’s li- 
cense also is sufficient. 

Name indicated on the driver’s license. A 
financing statement does not “provide the name 
of the individual which is indicated” on the 
debtor’s driver’s license unless the name it 
provides is the same as the name indicated on 
the license. This is the case even if the name 
indicated on the debtor’s driver’s license con- 
tains an error. 

Example 1: Debtor, an individual whose prin- 
cipal residence is in Illinois, grants a security 
interest to SP in certain business equipment. 
SP files a financing statement with the Illinois 
filing office. The financing statement provides 
the name appearing on Debtor’s [Illinois driver’s 
license, “Joseph Allan Jones.” Regardless of 
which Alternative is in effect in Illinois, this 
filing would be sufficient under Illinois’ Section 
9-503(a), even if Debtor’s correct middle name 
is Alan, not Allan. 

A filing against “Joseph A. Jones” or “Joseph 
Jones” would not “provide the name of the 
individual which is indicated” on the debtor’s 
driver’s license. However, these filings might be 
sufficient if Alternative A is in effect in Illinois 
and Jones has no current (i.e., unexpired) IIli- 
nois driver’s license, or if Illinois has enacted 
Alternative B. 

Determining the name that should be pro- 
vided on the financing statement must not be 
done mechanically. The order in which the 
components of an individual’s name appear on 
a driver’s license differs among the States. Had 
the debtor in Example 1 obtained a driver’s 
license from a different State, the license might 
have indicated the name as “Jones Joseph 
Allan.” Regardless of the order on the driver’s 
license, the debtor’s surname must be provided 
in the part of the financing statement desig- 
nated for the surname. 

Alternatives A and B both refer to a license 
issued by “this State.” Perfection of a security 
interest by filing ordinarily is determined by 
the law of the jurisdiction in which the debtor is 
located. See Section 9-301(1) [§ 47-9-301(1)]. 
(Exceptions to the general rule are found in 
Section 9-301(3) and (4) [§ 47-9-301(3) and (4)], 
concerning fixture filings, timber to be cut, and 
as-extracted collateral.) A debtor who is an 
individual ordinarily is located at the individu- 
al’s principal residence. See Section 9-307(b) 
[§ 47-9-307(b)]. (An exception appears in Sec- 
tion 9-307(c) [§ 47-9-307(c)].) Thus, a given 
State’s Section 9-503 [§ 47-9-503] ordinarily 
will apply during any period when the debtor’s 
principal residence is located in that State, 
even if during that time the debtor holds or 
acquires a driver’s license from another State. 

When a debtor’s principal residence changes, 
the location of the debtor under Section 9-307 
[§ 47-9-307] also changes and perfection by 
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filing ordinarily will be governed by the law of 
the debtor’s new location. As a consequence of 
the application of that jurisdiction’s Section 
9-316 [§ 47-9-316], a security interest that is 
perfected by filing under the law of the debtor’s 
former location will remain perfected for four 
months after the relocation, and thereafter if 
the secured party perfects under the law of the 
debtor’s new location. Likewise, a financing 
statement filed in the former location may be 
effective to perfect a security interest that at- 
taches after the debtor relocates. See Section 
9-316(h) [§ 47-9-316(h)]. 

Individual name of the debtor. Article 9 does 
not determine the “individual name” of a 
debtor. Nor does it determine which element or 
elements in a debtor’s name constitute the 
surname. In some cases, determining the “indi- 
vidual name” of a debtor may be difficult, as 
may determining the debtor’s surname. This is 
because in the case of individuals, unlike reg- 
istered organizations, there is no public organic 
record to which reference can be made and from 
which the name and its components can be 
definitively determined. 

Names can take many forms in the United 
States. For example, whereas a surname is 
often colloquially referred to as a “last name,” 
the sequence in which the elements of a name 
are presented is not determinative. In some 
cultures, the surname appears first, while in 
others it may appear in a location that is 
neither first nor last. In addition, some sur- 
names are composed of multiple elements that, 
taken together, constitute a single surname. 
These elements may or may not be separated 
by a space or connected by a hyphen, “i,” or “y.” 
In other instances, some or all of the same 
elements may not be part of the surname. In 
some cases, a debtor’s entire name might be 
composed of only a single element, which 
should be provided in the part of the financing 
statement designated for the surname. 

In disputes as to whether a financing state- 
ment sufficiently provides the “individual 
name” of a debtor, a court should refer to any 
non-UCC law concerning names. However, case 
law about names may have developed in con- 
texts that implicate policies different from 
those of Article 9. A court considering an indi- 
vidual’s name for purposes of determining the 
sufficiency of a financing statement is not nec- 
essarily bound by cases that were decided in 
other contexts and for other purposes. 

Individuals are asked to provide their names 
on official documents such as tax returns and 
bankruptcy petitions. An individual may pro- 
vide a particular name on an official document 
in response to instructions relating to the docu- 
ment rather than because the name is actually 
the individual’s name. Accordingly, a court 
should not assume that the name an individual 
provides on an official document necessarily 
constitutes the “individual name” for purposes 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 


240 


of the sufficiency of the debtor’s name on a 
financing statement. Likewise, a court should 
not assume that the name as presented on an 
individual’s birth certificate is necessarily the 
individual’s current name. 

In applying non-UCC law for purposes of 
determining the sufficiency of a debtor’s name 
on a financing statement, a court should give 
effect to the instruction in Section 1-103(a)(1) 
[§ 47-1-103(a)(1)] that the UCC “must be liber- 
ally construed and applied to promote its un- 
derlying purposes and policies,” which include 
simplifying and clarifying the law governing 
commercial transactions. Thus, determination 
of a debtor’s name in the context of the Article 
9 filing system must take into account the 
needs of both filers and searchers. Filers need a 
simple and predictable system in which they 
can have a reasonable degree of confidence 
that, without undue burden, they can deter- 
mine a name that will be sufficient so as to 
permit their financing statements to be effec- 
tive. Likewise, searchers need a simple and 
predictable system in which they can have a 
reasonable degree of confidence that, without 
undue burden, they will discover all financing 
statements pertaining to the debtor in ques- 
tion. The court also should take into account 
the purpose of the UCC to make the law uni- 
form among the various jurisdictions. See Sec- 
tion 1-103(a)(3) [§ 47-1-103(a)(3)]. 

Of course, once an individual debtor’s name 
has been determined to be sufficient for pur- 
poses of Section 9-503 [§ 47-9-503], a financing 
statement that provides a variation of that 
name, such as a “nickname” that does not 
constitute the debtor’s name, does not suffi- 
ciently provide the name of the debtor under 
this section. Cf. Section 9-503(c) [§ 47-9-503(c)] 
(a financing statement providing only a debt- 
or’s trade name is not sufficient). 

If there is any doubt about an individual 
debtor’s name, a secured party may choose to 
file one or more financing statements that pro- 
vide a number of possible names for the debtor 
and a searcher may similarly choose to search 
under a number of possible names. 

Note that, even if the name provided in an 
initial financing statement is correct, the filing 
office nevertheless must reject the financing 
statement if it does not identify an individual 
debtor’s surname (e.g., if it is not clear whether 
the debtor’s surname is Perry or Mason). See 
section 9-516(b)(3)(C) [§ 47-9-516(b)(3)(C)]. 

3. Secured Party’s Name. New subsection (d) 
makes clear that when the secured party is a 
representative, a financing statement is suffi- 
cient if it names the secured party, whether or 
not it indicates any representative capacity. 
Similarly, a financing statement that names a 
representative of the secured party is sufficient, 
even if it does not indicate the representative 
capacity. 

Example 2: Debtor creates a security interest 
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in favor of Bank X, Bank Y, and Bank Z, but not 
to their representative, the collateral agent 
(Bank A). The collateral agent is not itself a 
secured party. See section 9-102 [§ 47-9-102]. 
Under sections 9-502(a) and 9-503(d) [§§ 47-9- 
502(a) and 47-9-503(d)], however, a financing 
statement is effective if it names as secured 
party Bank A and not the actual secured par- 
ties, even if it omits Bank A’s representative 
capacity. 

Each person whose name is provided in an 
initial financing statement as the name of the 
secured party or representative of the secured 
party is a secured party of record. See section 
9-511 [§ 47-9-511]. 

4. Multiple Names. Subsection (e) makes ex- 
plicit what is implicit under former article 9: A 
financing statement may provide the name of 
more than one debtor and secured party. See 
section 1-106 [§ 47-1-106] (words in the singu- 
lar include the plural). With respect to records 


47-9-504. Indication of collateral. 
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relating to more than one debtor, see section 
9-520(d) [§ 47-9-520(d)]. With respect to fi- 
nancing statements providing the name of 
more than one secured party, see sections 
9-509(e) and 9-510(b) [§§ 47-9-509(e) and 
47-9-510(b)]. 

5. Legislative intent. The intent of § 47-9- 
503(a)(4), as amended by Acts 2008, ch. 1109, 
§ 1, is to create a safe harbor to provide that an 
individual’s name, as shown on the individual’s 
driver’s license or state-issued identification 
license, shall always be a sufficient name of the 
individual debtor for financing statement pur- 
poses. However, the use of an individual’s name 
as shown on a driver’s license or state-issued 
identification license is not the exclusive means 
of establishing that the debtor’s name is suffi- 
cient for financing statement purposes. An in- 
dividual debtor’s name may also be established 
by any other method permitted by the laws of 
this state. 


A financing statement sufficiently indicates the collateral that it covers if the 


financing statement provides: 


(1) a description of the collateral pursuant to § 47-9-108; or 
(2) an indication that the financing statement covers all assets or all 


personal property. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 5, §§ 47-9-501 — 47-9-507 (Acts 
1963, ch. 81, § 1 (9-501 — 9-507 ); 1985, ch. 
404, §§ 31-34), concerning default, was re- 


pealed and replaced in the revision of chapter 9 
of the Uniform Commercial Code by Acts 2000, 
ch. 846, § 1, effective July 1, 2001. 


Law Reviews. 
The New Article 9: Its Impact on Tennessee 
Law (Part II), 67 Tenn. L. Rev. 329 (2000). 


NOTES TO DECISIONS 


1. Description of Collateral. 

In order to perfect a security interest, the 
secured party must file a UCC-1 financing 
statement that indicates the collateral covered 
by the financing statement pursuant to T.C.A. 
§ 47-9-310 and T.C.A. § 47-9-502(a); the ques- 
tion of whether the financing statement suffi- 
ciently indicates the collateral that it covers is 
determined by reference to the same guidelines 
in T.C.A. § 47-9-108; in other words, it must 
reasonably identify what is described pursuant 
to T.C.A. § 47-9-504. Although the description 
of the collateral in a security agreement and 
the description in the UCC-1 financing state- 


ment are evaluated under the same guidelines, 
the requirements for the description in a secu- 
rity agreement are stricter than the require- 
ments applicable to financing statements be- 
cause a security agreement expresses the 
intent of the parties, while the purpose of a 
UCC-1 financial statement is simply to provide 
sufficient notice to third parties to instigate 
further inquiry. Regions Bank v. Bric Construc- 
tors, LLC, 380 S.W.3d 740, 2011 Tenn. App. 
LEXIS 668 (Tenn. Ct. App. Dec. 13, 2011), 
rehearing denied, — S.W.3d —, 2012 Tenn. 
App. LEXIS 211 (Tenn. Ct. App. Mar. 30, 2012). 


DECISIONS UNDER PRIOR LAW 


1. Description of Collateral. 

Description of the collateral in security 
agreements and financing statement was suffi- 
cient to meet the requirements of §§ 47-9-110, 


47-9-203(1)(b), and this section where there 
was attached to the security agreements and 
financing statement an itemized list that in- 
cluded the article in question. In re Belmont 


47-9-505 


Industries, 1 B.R. 608, 1979 Bankr. LEXIS 672 
(Bankr. E.D. Tenn. 1979). 

Provision in security agreement that “all of 
the above described crops and fixtures” would 
be located on a particular farm of the creditor 
did not apply to security interest in livestock. In 
re Lee, 14 B.R. 804, 1981 Bankr. LEXIS 2713 
(Bankr. E.D. Tenn. 1981). 


Collateral References. 

Sufficiency of description in chattel mortgage 
as covering all property of a particular kind. 2 
A.L.R.3d 839, 30 A.L.R.3d 9, 67 A.L.R.3d 308, 
69 A.L.R.3d 1162, 76 A.L.R.3d 11, 99 A.L.R.3d 
807, 99 A.L.R.3d 1080, 100 A.L.R.3d 10, 100 
A.L.R.3d 940, 7 A.L.R.4th 308, 11 A.L.R.4th 
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Financing statement held to cover some in- 
tangible personal property but not service 
mark. In re Chattanooga Choo-Choo Co., 98 
B.R. 792, 1989 Bankr. LEXIS 2137 (Bankr. E.D. 
Tenn. 1989). 


241, 90 A.L.R.4th 859, 25 A.L.R.5th 696. 

Sufficiency of description of collateral in fi- 
nancing statement under UCC §§ 9-110 and 
9-402. 100 A.L.R.3d 10. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-402(1). 

2. Indication of Collateral. To comply with 
section 9-502(a) [§ 47-9-502(a)], a financing 
statement must “indicate” the collateral it cov- 
ers. A financing statement sufficiently indicates 
collateral claimed to be covered by the financ- 
ing statement if it satisfies the purpose of 
conditioning perfection on the filing of a financ- 
ing statement, i.e., if it provides notice that a 
person may have a security interest in the 
collateral claimed. See Section 9-502 [§ 47-9- 
502], Comment 2. In particular, an indication of 
collateral that would have satisfied the require- 
ments of former Section 9-402(1) [§ 47-9- 
402(1)] G.e., “a statement indicating the types; 
or describing the items, of collateral ”) suffices 
under Section 9-502(a) [§ 47-9-502(a)]. An in- 
dication may satisfy the requirements of Sec- 
tion 9-502(a) [§ 47-9-502], even if it would not 
have satisfied the requirements of former Sec- 
tion 9-402(1) [§ 47-9-402(1)]. 

This section provides two safe harbors. Un- 
der paragraph (1), that a “description” of the 
collateral (as the term is explained in section 
9-108 [§ 47-9-108]) suffices as an indication for 
purposes of the sufficiency of a financing 


statement. 

Debtors sometimes create a security interest 
in all, or substantially all, of their assets. To 
accommodate this practice, paragraph (2) ex- 
pands the class of sufficient collateral refer- 
ences to embrace “an indication that the financ- 
ing statement covers all assets or all personal 
property.” If the property in question belongs to 
the debtor and is personal property, any 
searcher will know that the property is covered 
by the financing statement. Of course, regard- 
less of its breadth, a financing statement has no 
effect with respect to property indicated but to 
which a security interest has not attached. 
Note that a broad statement of this kind (e.g., 
“all debtor’s personal property”) would not be a 
sufficient “description” for purposes of a secu- 
rity agreement. See sections 9-108 and 
9-203(b)(3)(A)  [§§ 47-9-108 and 47-9- 
203(b)(3)(A)]. It follows that a somewhat nar- 
rower description than “all assets,” e.g., “all 
assets other than automobiles,” is sufficient for 
purposes of this section, even if it does not 
suffice for purposes of a security agreement. 


47-9-505. Filing and compliance with other statutes and treaties for 
consignments, leases, other bailments, and other transac- 


tions. 


(a) Use of terms other than “debtor” and “secured party”. A con- 
signor, lessor, or other bailor of goods, a licensor, or a buyer of a payment 
intangible or promissory note may file a financing statement, or may comply 
with a statute or treaty described in § 47-9-311(a), using the terms “con- 
signor”, “consignee”, “lessor”, “lessee”, “bailor”, “bailee”, “licensor”, “licensee”, 
“owner”, “registered owner”, “buyer”, “seller”, or words of similar import, 
instead of the terms “secured party” and “debtor”. 


(b) Effect of financing statement under subsection (a). This part 
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applies to the filing of a financing statement under subsection (a) and, as 
appropriate, to compliance that is equivalent to filing a financing statement 
under § 47-9-311(b), but the filing or compliance is not of itself a factor in 
determining whether the collateral secures an obligation. If it is determined 
for another reason that the collateral secures an obligation, a security interest 


held by the consignor, lessor, bailor, licensor, owner, or buyer which attaches to 


the collateral is perfected by the filing or compliance. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 5, §§ 47-9-501 — 47-9-507 (Acts 
1963, ch. 81, § 1 (9-501 — 9-507 ); 1985, ch. 
404, §§ 31-34), concerning default, was re- 
pealed and replaced in the revision of chapter 9 
of the Uniform Commercial Code by Acts 2000, 
ch. 846, § 1, effective July 1, 2001. 


Cross-References. 
Transition provisions, title 47, ch. 9, part 7. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Commercial Law, § 101. 


NOTES TO DECISIONS 


1. Construction With Other Statute. 
Where a party chooses to file a financing 
statement under this section, for whatever pur- 
pose, it is bound by the terms of § 47-9-404 to 
release the statement, and failure to file a 


termination statement after proper demand 
subjects it to payment of the $100 statutory 
penalty. Kultura, Inc. v. Southern Leasing 
Corp., 923 S.W.2d 536, 1996 Tenn. LEXIS 189 
(Tenn. 1996). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-408. 

2. Precautionary Filing. Occasionally, doubts 
arise concerning whether a transaction creates 
a relationship to which this article or its filing 
provisions apply. For example, questions may 
arise over whether a “lease” of equipment in 
fact creates a security interest or whether the 
“sale” of payment intangibles in fact secures an 
obligation, thereby requiring action to perfect 
the security interest. This section, which de- 
rives from former section 9-408, affords the 
option of filing of a financing statement with 
appropriate changes of terminology but with- 
out affecting the substantive question of classi- 
fication of the transaction. 

3. Changes from Former Section 9-408. This 
section expands the rule of former section 9-408 
to embrace more generally other bailments and 
transactions, as well as sales transactions, pri- 
marily sales of payment intangibles and prom- 
issory notes. It provides the same benefits for 
compliance with a statute or treaty described in 
section 9-311(a) [§ 47-9-311(a)] that former sec- 
tion 9-408 provided for filing, in connection 
with the use of terms such as “lessor,” “con- 
signor,” etc. The references to “owner” and 
“registered owner” are intended to address, for 
example, the situation where a putative lessor 
is the registered owner of an automobile cov- 
ered by a certificate of title and the transaction 
is determined to create a security interest. 
Although this section provides that the security 


interest is perfected, the relevant certificate of 
title statute may expressly provide to the con- 
trary or may be ambiguous. If so, it may be 
necessary or advisable to amend the certificate 
of title statute to ensure that perfection of the 
security interest will be achieved. 

As did former section 1-201, former article 9 
referred to transactions, including leases and 
consignments, “intended as security.” This mis- 
leading phrase created the erroneous impres- 
sion that the parties to a transaction can dic- 
tate how the law will classify it (e.g., as a 
bailment or as a security interest) and thus 
affect the rights of third parties. This article 
deletes the phrase wherever it appears. Subsec- 
tion (b) expresses the principle more precisely 
by referring to a security interest that “secures 
an obligation.” 

4. Consignments. Although a “true” consign- 
ment is a bailment, the filing and priority 
provisions of former article 9 applied to “true” 
consignments. See former sections 2-326(3) and 
9-114. A consignment “intended as security” 
created a security interest that was in all 
respects subject to former article 9. This article 
subsumes most true consignments under the 
rubric of “security interest.” See sections 9-102 
[§ 47-9-102] (definition of “consignment”), 
9-109(a)(4)  [§ 47-9-109(a)(4)], | 1-201(b)(35) 
[§ 47-1-201(b)(35)] (definition of “security in- 
terest”). Nevertheless, it maintains the distinc- 
tion between a (true) “consignment,” as to 
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which only certain aspects of article 9 apply, in full. The revisions to this section reflect the 
and a so-called consignment that actually “se- change in terminology. 
cures an obligation,” to which article 9 applies , 


47-9-506. Effect of errors or omissions. 


(a) Minor errors and omissions. A financing statement substantially 
satisfying the requirements of this part is effective, even if it has minor errors 
or omissions, unless the errors or omissions make the financing statement 
seriously misleading. 

(b) Financing statement seriously misleading. Except as otherwise 
provided in subsection (c), a financing statement that fails sufficiently to 
provide the name of the debtor in accordance with § 47-9-503(a) is seriously 
misleading. 

(c) Financing statement not seriously misleading. If a search of the 
records of the filing office under the debtor’s correct name, using the filing 
office’s standard search logic, if any, would disclose a financing statement that 
fails sufficiently to provide the name of the debtor in accordance with 
§ 47-9-503(a), the name provided does not make the financing statement 
seriously misleading. 

(d) “Debtor’s correct name”. For purposes of § 47-9-508(b), the “debtor’s 


correct name” in subsection (c) means the correct name of the new debtor. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 5, 8§ 47-9-501 — 47-9-507 (Acts 
1963, ch. 81, § 1 (9-501 — 9-507 ); 1985, ch. 
404, §§ 31-34), concerning default, was re- 


pealed and replaced in the revision of chapter 9 
of the Uniform Commercial Code by Acts 2000, 
ch. 846, § 1, effective July 1, 2001. 


Section to Section References. 
This section is referred to in §§ 47-9-507, 
47-9-508. 


NOTES TO DECISIONS 


1. Generally. 

Chapter 7 trustee did not prevail on his 
strong arm claim under 11 U.S.C. § 544(a) 
where creditor bank had used the debtor’s 
trade name rather than its legal name in re- 
cording a UCC financing statement because use 


Collateral References. 
Sufficiency and effectiveness of designation of 
debtor in financing statement under Uniform 


of the wrong name was not necessarily seri- 
ously misleading under T.C.A. § 47-9-506(c). 
First Cmty. Bank v. Jones (In re Silver Dollar, 
LLC), 388 B.R. 317, 2008 Bankr. LEXIS 1732 
(Bankr. E.D. Tenn. Apr. 4, 2008). 


Commercial Code §§ 9-503 and 9-506 (revised 
2000). 28 A.L.R.6th 461. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-402(8). 

2. Errors and Omissions. Like former section 
9-402(8), subsection (a) is in line with the policy 
of this article to simplify formal requisites and 
filing requirements. It is designed to discourage 
the fanatical and impossibly refined reading of 
statutory requirements in which courts occa- 
sionally have indulged themselves. Subsection 
(a) provides the standard applicable to indica- 


tions of collateral. Subsections (b) and (c), 
which are new, concern the effectiveness of 
financing statements in which the debtor’s 
name is incorrect. Subsection (b) contains the 
general rule: A financing statement that fails 
sufficiently to provide the debtor’s name in 
accordance with section 9-503(a) [§ 47-9- 
503(a)] is seriously misleading as a matter of 
law. Subsection (c) provides an exception: If the 
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financing statement nevertheless would be dis- 
covered in a search under the debtor’s correct 
name, using the filing office’s standard search 
logic, if any, then as a matter of law the incor- 
rect name does not make the financing state- 
ment seriously misleading. A financing state- 
ment that is seriously misleading under this 
section is ineffective even if it is disclosed by (i) 
using a search logic other than that of the filing 
office to search the official records, or (ii) using 
the filing office’s standard search logic to search 
a data base other than that of the filing office. 
For purposes of subsection (c), any name that 
satisfies Section 9-503(a) [§ 47-9-503(a)] at the 
time of the search is a “correct name.” 

This section and Section 9-503 [§ 47-9-503] 
balance the interests of filers and searchers. 
Searchers are not expected to ascertain nick- 
names, trade names, and the like by which the 
debtor may be known and then search under 
each of them. Rather, it is the secured party’s 
responsibility to provide the name of the debtor 
sufficiently in a filed financing statement. Sub- 
section (c) sets forth the only situation in which 
a financing statement that fails sufficiently to 
provide the name of the debtor is not seriously 
misleading. As stated in subsection (b), if the 
name of the debtor provided on a financing 
statement is insufficient and subsection (c) is 
not satisfied, the financing statement is seri- 
ously misleading. Such a financing statement is 
ineffective even if the debtor is known in some 
contexts by the name provided on the financing 
statement and even if searchers know or have 
reason to know that the name provided on the 
financing statement refers to the debtor. Any 
suggestion to the contrary in a judicial opinion 
is incorrect. 

To satisfy the requirements of Section 
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9-503(a)(2) [§ 47-9-503(a)(2)], a financing 
statement must indicate that the collateral is 
being administered by a personal representa- 
tive. To satisfy the requirements of Section 
9-503(a)(3) [§ 47-9-503(a)(3)], a financing 
statement must indicate that the collateral is 
held in a trust and provide additional informa- 
tion that distinguishes the trust from certain 
other trusts. The indications and additional 
information are not part of the debtor’s name. 
Nevertheless, a financing statement that fails 
to provide an indication or the additional infor- 
mation when required does not sufficiently pro- 
vide the name of the debtor under Sections 
9-502(a) and 9-503(a) [§§ 47-9-502(a) and 47-9- 
503(a)], does not “substantially satisfy[ ] the 
requirements” of Part 5 within the meaning of 
this section and so is ineffective. 

In addition to requiring the debtor’s name 
and an indication of the collateral, section 
9-502(a) [§ 47-9-502(a)] requires a financing 
statement to provide the name of the secured 
party or a representative of the secured party. 
Inasmuch as searches are not conducted under 
the secured party's name, and no filing is 
needed to continue the perfected status of se- 
curity interest after it is assigned, an error in 
the name of the secured party or its represen- 
tative will not be seriously misleading. How- 
ever, in an appropriate case, an error of this 
kind may give rise to an estoppel in favor of a 
particular holder of a conflicting claim to the 
collateral. See section 1-103 [§ 47-1-103]. 

3. New Debtors. Subsection (d) provides 
that, in determining the extent to which a 
financing statement naming an original debtor 
is effective against a new debtor, the sufficiency 
of the financing statement should be tested 
against the name of the new debtor. 


47-9-507. Effect of certain events of effectiveness of financing state- 
ment. 


(a) Disposition. A filed financing statement remains effective with respect 
to collateral that is sold, exchanged, leased, licensed, or otherwise disposed of 
and in which a security interest or agricultural lien continues, even if the 
secured party knows of or consents to the disposition. 

(b) Information becoming seriously misleading. Except as otherwise 
provided in subsection (c) and § 47-9-508, a financing statement is not 
rendered ineffective if, after the financing statement is filed, the information 
provided in the financing statement becomes seriously misleading under 
§ 47-9-506. 

(c) Change in debtor’s name. If the name that a filed financing statement 
provides for a debtor becomes insufficient as the name of the debtor under 
§ 47-9-503(a) so that the financing statement becomes seriously misleading 
under § 47-9-506: 

(1) The financing statement is effective to perfect a security interest in 
collateral acquired by the debtor before, or within four (4) months after, the 
filed financing statement becomes seriously misleading; and 
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(2) The financing statement is not effective to perfect a security interest in 
collateral acquired by the debtor more than four (4) months after the filed 
financing statement becomes seriously misleading, unless an amendment to 
the financing statement which renders the financing statement not seriously 
misleading is filed within four (4) months after the financing statement 


became seriously misleading. 


History. 
Acts 2000, ch. 846, § 1; 2012, ch. 708, § 14. 


Compiler’s Notes. 

Former part 5, §§ 47-9-501 — 47-9-507 (Acts 
1963, ch. 81, § 1 (9-501 — 9-507 ); 1985, ch. 
404, §§ 31-34), concerning default, was re- 
pealed and replaced in the revision of chapter 9 
of the Uniform Commercial Code by Acts 2000, 
ch. 846, § 1, effective July 1, 2001. 


Amendments. 

The 2012 amendment, effective July 1, 2013, 
rewrote (c) which read: “(c) Change in debt- 
or’s name. If a debtor so changes its name that 
a filed financing statement becomes seriously 
misleading under § 47-9-506: 

“(1) the financing statement is effective to 
perfect a security interest in collateral acquired 


by the debtor before, or within four (4) months 
after, the change; and 

“(2) the financing statement is not effective to 
perfect a security interest in collateral acquired 
by the debtor more than four (4) months after 
the change, unless an amendment to the fi- 
nancing statement which renders the financing 
statement not seriously misleading is filed 
within four (4) months after the change.” 


Effective Dates. 

Acts 2012, ch. 708, § 22. July 1, 2013; pro- 
vided, that, for the purpose of the secretary of 
state taking necessary actions for the imple- 
mentation of the act, the act shall take effect 
April 11, 2012. 


Section to Section References. 
This section is referred to in § 47-9-508. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-402(7). 

2. Scope of Section. This section deals with 
situations in which the information in a proper 
financing statement becomes inaccurate after 
the financing statement is filed. Compare sec- 
tion 9-338, which deals with situations in which 
a financing statement contains a particular 
kind of information concerning the debtor (i.e., 
the information described in section 9-516(b)(5) 
[§ 47-9-516(b)(5)]) that is incorrect at the time 
it is filed. 

3. Post-Filing Disposition of Collateral. Un- 
der subsection (a), a financing statement re- 
mains effective even if the collateral is sold or 
otherwise disposed of. This subsection clarifies 
the third sentence of former section 9-402(7) by 
providing that a financing statement remains 
effective following the disposition of collateral 
only when the security interest or agricultural 
lien continues in that collateral. This result is 
consistent with the conclusion of PEB Com- 
mentary No. 3. Normally, a security interest 
does continue after disposition of the collateral. 
See section 9-315(a)(1) [§ 47-9-315(a)(1)]. Law 
other than this article determines whether an 
agricultural lien survives disposition of the 
collateral. 

As a consequence of the disposition, the col- 
lateral may be owned by a person other than 
the debtor against whom the financing state- 
ment was filed. Under subsection (a), the se- 
cured party remains perfected even if it does 
not correct the public record. For this reason, 


any person seeking to determine whether a 
debtor owns collateral free of security interests 
must inquire as to the debtor’s source of title 
and, if circumstances seem to require it, search 
in the name of a former owner. Subsection (a) 
addresses only the sufficiency of the informa- 
tion contained in the financing statement. A 
disposition of collateral may result in loss of 
perfection for other reasons. See section 9-316 
[§ 47-9-316]. 

Example: Dee Corp. is an Illinois corporation. 
It creates a security interest in its equipment in 
favor of Secured Party. Secured Party files a 
proper financing statement in Illinois. Dee 
Corp. sells an item of equipment to Bee Corp., a 
Pennsylvania corporation, subject to the secu- 
rity interest. The security interest continues, 
see section 9-315(a)(1) [§ 47-9-315(a)(1)], and 
remains perfected, see section 9-507(a) [§ 47-9- 
507(a)], notwithstanding that the financing 
statement is filed under “D” (for Dee Corp.) and 
not under “B.” However, because Bee Corp. is 
located in Pennsylvania and not Illinois, see 
section 9-307 [§ 47-9-307], unless Secured 
Party perfects under Pennsylvania law within 
one year after the transfer, its security interest 
will become unperfected and will be deemed to 
have been unperfected against purchasers of 
the collateral. See section 9-316 [§ 47-9-316]. 

4. Other Post-Filing Changes. Subsection (b) 
provides that, as a general matter, post-filing 
changes that render a financing statement se- 
riously misleading have no effect on a financing 
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statement. The financing statement remains 
effective. It is subject to two exceptions: Sec- 
tions 9-507(c) and 9-508 [§§ 47-9-507(c) and 
47-9-508]. Section 9-508 [§ 47-9-508] addresses 
the effectiveness of a financing statement filed 
against an original debtor when a new debtor 
becomes bound by the original debtor’s security 
agreement. It is discussed in the comments to 
that section. Section 9-507(c) [§ 47-9-507(c)] 
addresses cases in which a filed financing state- 
ment provides a name that, at the time of filing, 
satisfies the requirements of Section 9-503(a) 
[§ 47-9-503(a)] with respect to the named 
debtor but, at a later time, no longer does so. 

Example 1: Debtor, an individual whose prin- 
cipal residence is in California, grants a secu- 
rity interest to SP in certain business equip- 
ment. SP files a financing statement with the 
California filing office. Alternative A is in effect 
in California. The financing statement provides 
the name appearing on Debtor’s California 
driver’s license, “James McGinty.” Debtor ob- 
tains a court order changing his name to “Roger 
McGuinn” but does not change his driver’s 
license. Even after the court order issues, the 
name provided for the debtor in the financing 
statement is sufficient under Section 9-503(a) 
[§ 47-9-503(a)]. Accordingly, Section 9-507(c) 
[§ 47-9-507(c)] does not apply. 

The same result would follow if Alternative B 
is in effect in California. 

Under Section 9-503(a)(4) [§ 47-9-503(a)(4)] 
(Alternative A), if the debtor holds a current 
(i.e., unexpired) driver’s license issued by the 
State where the financing statement is filed, 
the name required for the financing statement 
is the name indicated on the license that was 
issued most recently by that State. If the debtor 
does not have a current driver’s license issued 
by that State, then the debtor’s name is deter- 
mined under subsection (a)(5). It follows that a 
debtor’s name may change, and a financing 
statement providing the name on the debtor’s 
then-current driver’s license may become seri- 
ously misleading, if the license expires and the 
debtor’s name under subsection (a)(5) is differ- 
ent. The same consequences may follow if a 
debtor’s driver’s license is renewed and the 
names on the licenses differ. 

Example 2: The facts are as in Example 1. 
Debtor’s driver’s license expires one year after 
the entry of the court order changing Debtor’s 
name. Debtor does not renew the license. Upon 
expiration of the license, the name required for 
sufficiency by Section 9-503(a) [§ 47-9-503(a)] 
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is the individual name of the debtor or the 
debtor’s surname and first personal name. The 
name “James McGinty” has _ become 
insufficient. 

Example 3: The facts are as in Example 1. 
Before the license expires, Debtor renews the 
license. The name indicated on the new license 
is “Roger McGuinn.” Upon issuance of the new 
license, “James McGinty” becomes insufficient 
as the debtor’s name under Section 9-503(a) 
[§ 47-9-503(a)]. 

The same results would follow if Alternative 
B is in effect in California (assuming that, 
following the issuance of the court order, 
“James McGinty” is neither the individual 
name of the debtor nor the debtor’s surname 
and first personal name). 

Even if the name provided as the name of the 
debtor becomes insufficient under Section 
9-503(a) [§ 47-9-503(a)], the filed financing 
statement does not become seriously mislead- 
ing, and Section 9-507(c) [§ 47-9-507(c)] does 
not apply, if the financing statement can be 
found by searching under the debtor’s “correct” 
name, using the filing office’s standard search 
logic. See Section 9-506 [§ 47-9-506]. Any name 
that satisfies Section 9-503(a) [§ 47-9-503(a)] 
at the time of the search is a “correct name” for 
these purposes. Thus, assuming that a search 
of the records of the California filing office 
under “Roger McGuinn,” using the filing office’s 
standard search logic, would not disclose a 
financing statement naming “James McGinty,” 
the financing statement in Examples 2 and 3 
has become seriously misleading and Section 
9-507(c) [§ 47-9-507(c)] applies. 

If a filed financing statement becomes seri- 
ously misleading because the name it provides 
for a debtor becomes insufficient, the financing 
statement, unless amended to provide a suffi- 
cient name for the debtor, is effective only to 
perfect a security interest in collateral acquired 
by the debtor before, or within four months 
after, the change. If an amendment that pro- 
vides a sufficient name is filed within four 
months after the change, the financing state- 
ment as amended would be effective also with 
respect to collateral acquired more than four 
months after the change. If an amendment that 
provides a sufficient name is filed more than 
four months after the change, the financing 
statement as amended would be effective also 
with respect to collateral acquired more than 
four months after the change, but only from the 
time of the filing of the amendment. 


47-9-508. Effectiveness of financing statement if new debtor becomes 
bound by security agreement. 


(a) Financing statement naming original debtor. Except as otherwise 
provided in this section, a filed financing statement naming an original debtor 
is effective to perfect a security interest in collateral in which a new debtor has 
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or acquires rights to the extent that the financing statement would have been 
effective had the original debtor acquired rights in the collateral. 

(b) Financing statement becoming seriously misleading. If the differ- 
ence between the name of the original debtor and that of the new debtor causes 
a filed financing statement that is effective under subsection (a) to be seriously 


misleading under § 47-9-506: 


(1) the financing statement is effective to perfect a security interest in 
collateral acquired by the new debtor before, and within four (4) months 
after, the new debtor becomes bound under § 47-9-203(d); and 

(2) the financing statement is not effective to perfect a security interest in 
collateral acquired by the new debtor more than four (4) months after the 
new debtor becomes bound under § 47-9-203(d) unless an initial financing 
statement providing the name of the new debtor is filed before the expiration 


of that time. 


(c) When section not applicable. This section does not apply to collateral 
as to which a filed financing statement remains effective against the new 


debtor under § 47-9-507(a). 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-326, 
47-9-506, 47-9-507. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. The Problem. Section 9-203(d) and (e) 
[§ 47-9-203(d) and (e)] and this section deal 
with situations where one party (the “new 
debtor”) becomes bound as debtor by a security 
agreement entered into by another person (the 
“original debtor”). These situations often arise 
as a consequence of changes in business struc- 
ture. For example, the original debtor may be 
an individual debtor who operates a business 
as a sole proprietorship and then incorporates 
it. Or, the original debtor may be a corporation 
that is merged into another corporation. Under 
both former article 9 and this article, collateral 
that is transferred in the course of the incorpo- 
ration or merger normally would remain sub- 
ject to a perfected security interest. See sec- 
tions 9-315(a)(1) and 9-507(a) [8§ 47-9- 
315(a)(1) and 47-9-507(a)]. Former article 9 
was less clear with respect to whether an after- 
acquired property clause in a security agree- 
ment signed by the original debtor would be 
effective to create a security interest in prop- 
erty acquired by the new corporation or the 
merger survivor and, if so, whether a financing 
statement filed against the original debtor 
would be effective to perfect the security inter- 
est. This section and sections 9-203(d) and (e) 
[§ 47-9-203(d) and (e)] are a clarification. 

3. How New Debtor Becomes Bound. Nor- 
mally, a security interest is unenforceable un- 


less the debtor has authenticated a security 
agreement describing the collateral. See section 
9-203(b) [§ 47-9-203(b)]. New section 9-203(e) 
[§ 47-9-203(e)] creates an exception, under 
which a security agreement entered into by one 
person is effective with respect to the property 
of another. This exception comes into play if a 
“new debtor” becomes bound as debtor by a 
security agreement entered into by another 
person (the “original debtor”). (The quoted 
terms are defined in section 9-102 [§ 47-9- 
102].) If a new debtor does become bound, then 
the security agreement entered into by the 
original debtor satisfies the security-agreement 
requirement of section 9-203(b)(3) [§ 47-9- 
203(b)(3)] as to existing or after-acquired prop- 
erty of the new debtor to the extent the prop- 
erty is described in the security agreement. In 
that case, no other agreement is necessary to 
make a security interest enforceable in that 
property. See section 9-203(e) [§ 47-9-203(e)]. 
Section 9-203(d) [§ 47-9-203(d)] explains 
when a new debtor becomes bound by an origi- 
nal debtor’s security agreement. Under section 
9-203(d)(1) [§ 47-9-203(d)(1)], a new debtor be- 
comes bound as debtor if, by contract or opera- 
tion of other law, the security agreement be- 
comes effective to create a security interest in 
the new debtor’s property. For example, if the 
applicable corporate law of mergers provides 
that when A Corp merges into B Corp, B Corp 
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becomes a debtor under A Corp’s security agree- 
ment, then B Corp would become bound as 
debtor following such a merger. Similarly, B 
Corp would become bound as debtor if B Corp 
contractually assumes A’s obligations under 
the security agreement. 

Under certain circumstances, a new debtor 
becomes bound for purposes of this article even 
though it would not be bound under other law. 
Under section 9-203(d)(2) [§ 47-9-203(d)(2)], a 
new debtor becomes bound when, by contract or 
operation of other law, it (i) becomes obligated 
not only for the secured obligation but also 
generally for the obligations of the original 
debtor and (ii) acquires or succeeds to substan- 
tially all the assets of the original debtor. For 
example, some corporate laws provide that, 
when two corporations merge, the surviving 
corporation succeeds to the assets of its merger 
partner and “has all liabilities” of both corpora- 
tions. In the case where, for example, A Corp 
merges into B Corp (and A Corp ceases to exist), 
some people have questioned whether A Corp’s 
grant of a security interest in its existing and 
after-acquired property becomes a “liability” of 
B Corp, such that B Corp’s existing and after- 
acquired property becomes subject to a security 
interest in favor of A Corp’s lender. Even if 
corporate law were to give a negative answer, 
under section 9-203(d)(2) [§ 47-9-203(d)(2)], B 
Corp would become bound for purposes of sec- 
tion 9-203(e) [§ 47-9-203(e)] and this section. 
The “substantially all of the assets” require- 
ment of section 9-203(d)(2) [§ 47-9-203(d)(2)] 
excludes sureties and other secondary obligors 
as well as persons who become obligated 
through veil piercing and other nonsuccessor- 
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ship doctrines. In most cases, it will exclude 
successors to the assets and liabilities of a 
division of a debtor. 

4. When Financing Statement Effective 
Against New Debtor. Subsection (a) provides 
that a filing against the original debtor gener- 
ally is effective to perfect a security interest in 
collateral that a new debtor has at the time it 
becomes bound by the original debtor’s security 
agreement and collateral that it acquires after 
the new debtor becomes bound. Under subsec- 
tion (b), however, if the filing against the origi- 
nal debtor is seriously misleading as to the new 
debtor’s name, the filing is effective as to col- 
lateral acquired by the new debtor more than 
four months after the new debtor becomes 
bound only if a person files during the four- 
month period an initial financing statement 
providing the name of the new debtor. Compare 
section 9-507(c) [§ 47-9-507(c)] (four-month pe- 
riod of effectiveness with respect to collateral 
acquired by a debtor after the name provided 
for the debtor becomes insufficient as the name 
of the debtor). As to the meaning of “initial 
financing statement” in this context, see Sec- 
tion 9-512 [§ 47-9-512], Comment 5. 

5. Transferred Collateral. This section does 
not apply to collateral transferred by the origi- 
nal debtor to a new debtor. See subsection (c). 
Under those circumstances, the filing against 
the original debtor continues to be effective 
until it lapses or perfection is lost for another 
reason. See sections 9-316, 9-507(a) [$§ 47-9- 
316, 47-9-507(a)]. 

6. Priority. Section 9-326 [§ 47-9-326] gov- 
erns the priority contest between a secured 
creditor of the original debtor and a secured 
creditor of the new debtor. 


47-9-509. Persons entitled to file a record. 


(a) Person entitled to file record. A person may file an initial financing 
statement, amendment that adds collateral covered by a financing statement, 
or amendment that adds a debtor to a financing statement only if: 

(1) the debtor authorizes the filing in an authenticated record or pursuant 


to subsection (b) or (c); or 


(2) the person holds an agricultural lien that has become effective at the 
time of filing and the financing statement covers only collateral in which the 


person holds an agricultural lien. 


(b) Security agreement as authorization. By authenticating or becom- 
ing bound as debtor by a security agreement, a debtor or new debtor authorizes 
the filing of an initial financing statement, and an amendment, covering: 

(1) the collateral described in the security agreement; and 
(2) property that becomes collateral under § 47-9-315(a)(2), whether or 
not the security agreement expressly covers proceeds. 

(c) Acquisition of collateral as authorization. By acquiring collateral in 
which a security interest or agricultural lien continues under § 47-9-315(a)(1), 
a debtor authorizes the filing of an initial financing statement, and an 
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amendment, covering the collateral and property that becomes collateral 


under § 47-9-315(a)(2). 


(d) Person entitled to file certain amendments. A person may file an 
amendment other than an amendment that adds collateral covered by a 
financing statement or an amendment that adds a debtor to a financing 


statement only if: 


(1) the secured party of record authorizes the filing; or 

(2) the amendment is a termination statement for a financing statement 
as to which the secured party of record has failed to file or send a termination 
statement as required by § 47-9-513(a) or (c), the debtor authorizes the 
filing, and the termination statement indicates that the debtor authorized it 


to be filed. 


(e) Multiple secured parties of record. If there is more than one (1) 
secured party of record for a financing statement, each secured party of record 
may authorize the filing of an amendment under subsection (d). 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-510, 
47-9-512, 47-9-518, 47-9-625. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. Scope and Approach of This Section. This 
section collects in one place most of the rules 
determining whether a record may be filed. 
Section 9-510 [§ 47-9-510] explains the extent 
to which a filed record is effective. Under these 


sections, the identity of the person who effects a> 


filing is immaterial. The filing scheme contem- 
plated by this part does not contemplate that 
the identity of a “filer” will be a part of the 
searchable records. This is consistent with, and 
a necessary aspect of, eliminating signatures or 
other evidence of authorization from the sys- 
tem. (Note that the 1972 amendments to this 
article eliminated the requirement that a fi- 
nancing statement contain the signature of the 
secured party.) As long as the appropriate per- 
son authorizes the filing, or, in the case of a 
termination statement, the debtor is entitled to 
the termination, it is insignificant whether the 
secured party or another person files any given 
record. The question of authorization is one for 
the court, not the filing office. However, a filing 
office may choose to employ authentication pro- 
cedures in connection with electronic communi- 
cations, e.g., to verify the identity of a filer who 
seeks to charge the filing fee. 

3. Unauthorized Filings. Records filed in the 
filing office do not require signatures for their 
effectiveness. Subsection (a)(1) substitutes for 
the debtor’s signature on a financing statement 
the requirement that the debtor authorize in an 
authenticated record the filing of an initial 
financing statement or an amendment that 


adds collateral. Also, under subsection (a)(1), if 
an amendment adds a debtor, the debtor who is 
added must authorize the amendment. A per- 
son who files an unauthorized record in viola- 
tion of subsection (a)(1) is liable under section 
9-625 [§ 47-9-625] for actual and statutory 
damages. Of course, a filed financing statement 
is ineffective to perfect a security interest if the 
filing is not authorized. See section 9-510(a) 
[§ 47-9-510(a)]. Law other than this article, 
including the law with respect to ratification of 
past acts, generally determines whether a per- 
son has the requisite authority to file a record 
under this section. See sections 1-103 and 9-502 
[$§ 47-1-103 and 47-9-502] comment 3. This 
Article applies to other issues, such as the 
priority of a security interest perfected by the 
filing of a financing statement. See Section 
9-322 [§ 47-9-322], Comment 4. 

4. Ipso Facto Authorization. Under subsec- 
tion (b), the authentication of a security agree- 
ment ipso facto constitutes the debtor’s autho- 
rization of the filing of a financing statement 
covering the collateral described in the security 
agreement. The secured party need not obtain a 
separate authorization. Similarly, a new debt- 
or’s becoming bound by a security agreement 
ipso facto constitutes the new debtor’s authori- 
zation of the filing of a financing statement 
covering the collateral described in the security 
agreement by which the new debtor has become 
bound. And, under subsection (c), the acquisi- 
tion of collateral in which a security interest 
continues after disposition under section 
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9-315(a)(1)(A) [§ 47-9-315(a)(1)(A)] ipso facto 
constitutes an authorization to file an initial 
financing statement against the person who 
acquired the collateral. The authorization to 
file an initial financing statement also consti- 
tutes an authorization to file a record covering 
actual proceeds of the original collateral, even if 
the security agreement is silent as to proceeds. 

Example 1: Debtor authenticates a security 
agreement creating a security interest in Debt- 
or’s inventory in favor of Secured Party. Se- 
cured Party files a financing statement cover- 
ing inventory and accounts. The financing 
statement is authorized insofar as it covers 
inventory and unauthorized insofar as it covers 
accounts. (Note, however, that the financing 
statement will be effective to perfect a security 
interest in accounts constituting proceeds of 
the inventory to the same extent as a financing 
statement covering only inventory.) 

Example 2: Debtor authenticates a security 
agreement creating a security interest in Debt- 
or’s inventory in favor of Secured Party. Se- 
cured Party files a financing statement cover- 
ing inventory. Debtor sells some inventory, 
deposits the buyer’s payment into a deposit 
account, and withdraws the funds to purchase 
equipment. As long as the equipment can be 
traced to the inventory, the security interest 
continues in the equipment. See _ section 
9-315(a)(1)(B) [§ 47-9-315(a)(1)(B)]. However, 
because the equipment was acquired with cash 
proceeds, the financing statement becomes in- 
effective to perfect the security interest in the 
equipment on the 21st day after the security 
interest attaches to the equipment unless Se- 
cured Party continues perfection beyond the 
20-day period by filing a financing statement 
against the equipment or amending the filed 
financing statement to cover equipment. See 
section 9-315(d) [§ 47-9-315(d)]. Debtor’s au- 
thentication of the security agreement autho- 
rizes the filing of an initial financing statement 
or amendment covering the equipment, which 
is “property that becomes collateral under sec- 
tion 9-315(a)(1)(B) [§ 47-9-315(a)(1)(B)].” See 
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section 9-509(b)(2) [§ 47-9-509(b)(2)]. 

5. Agricultural Liens. Under subsection 
(a)(2), the holder of an agricultural lien may file 
a financing statement covering collateral sub- 
ject to the lien without obtaining the debtor’s 
authorization. Because the lien arises as mat- 
ter of law, the debtor’s consent is not required. 
A person who files an unauthorized record in 
violation of this subsection is liable under sec- 
tion 9-625(e) [§ 47-9-625(e)] for a statutory 
penalty and damages. 

6. Amendments; Termination Statements 
Authorized by Debtor. Most amendments may 
not be filed unless the secured party of record, 
as determined under section 9-511 [§ 47-9- 
511], authorizes the filing. See subsection 
(d)(1). However, under subsection (d)(2), the 
authorization of the secured party of record is 
not required for the filing of a termination 
statement if the secured party of record failed 
to send or file a termination statement as 
required by section 9-513 [§ 47-9-513], the 
debtor authorizes it to be filed, and the termi- 
nation statement so indicates. An authorization 
to file a record under subsection (d) is effective 
even if the authorization is not in an authenti- 
cated record. Compare subsection (a)(1). How- 
ever, both the person filing the record and the 
person giving the authorization may wish to 
obtain and retain a record indicating that the 
filing was authorized. 

7. Multiple Secured Parties of Record. Sub- 
section (e) deals with multiple secured parties 
of record. It permits each secured party of 
record to authorize the filing of amendments. 
However, section 9-510(b) [§ 47-9-510(b)] pro- 
tects the rights and powers of one secured party 
of record from the effects of filings made by 
another secured party of record. See section 
9-510 [§ 47-9-510], comment 3. 

8. Successor to Secured Party of Record. A 
person may succeed to the powers of the se- 
cured party of record by operation of other law, 
e.g., the law of corporate mergers. In that case, 
the successor has the power to authorize filings 
within the meaning of this section. 


47-9-510. Effectiveness of filed record. 


(a) Filed record effective if authorized. A filed record is effective only to 
the extent that it was filed by a person that may file it under § 47-9-509. 

(b) Authorization by one (1) secured party of record. A record autho- 
rized by one secured party of record does not affect the financing statement 
with respect to another secured party of record. 

(c) Continuation statement not timely filed. A continuation statement 
that is not filed within the six-month period prescribed by § 47-9-515(d) is 


ineffective. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-5138, 


47-9-511 


47-9-515. 
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COMMENTS TO OFFICIAL TEXT 4 


1. Source. New. 

2. Ineffectiveness of Unauthorized or Over- 
broad Filings. Subsection (a) provides that a 
filed financing statement is effective only to the 
extent it was filed by a person entitled to file it. 

Example 1: Debtor authorizes the filing of a 
financing statement covering inventory. Under 
section 9-509 [§ 47-9-509], the secured party 
may file a financing statement covering only 
inventory; it may not file a financing statement 
covering other collateral. The secured party 
files a financing statement covering inventory 
and equipment. This section provides that the 
financing statement is effective only to the 
extent the secured party may file it. Thus, the 
financing statement is effective to perfect a 
security interest in inventory but ineffective to 
perfect a security interest in equipment. 

3. Multiple Secured Parties of Record. Sec- 
tion 9-509(e) [§ 47-9-509(e)] permits any se- 
cured party of record to authorize the filing of 
most amendments. Subsection (b) of this sec- 
tion prevents a filing authorized by one secured 
party of record from affecting the rights and 
powers of another secured party of record with- 
out the latter’s consent. 

Example 2: Debtor creates a security interest 
in favor of A and B. The filed financing state- 


47-9-511. Secured party of record. 


ment names A and B as the secured parties. An 
amendment deleting some collateral covered by 
the financing statement is filed pursuant to B’s 
authorization. Although B’s security interest in 
the deleted collateral becomes unperfected, A’s 
security interest remains perfected in all the 
collateral. 

Example 3: Debtor creates a security interest 
in favor of A and B. The financing statement 
names A and B as the secured parties. A termi- 
nation statement is filed pursuant to B’s autho- 
rization. Although the effectiveness of the fi- 
nancing statement terminates with respect to 
B’s security interest, A’s rights are unaffected. 
That is, the financing statement continues to be 
effective to perfect A’s security interest. 

4. Continuation Statements. A continuation 
statement may be filed only within the six 
months immediately before lapse. See section 
9-515(d) [§ 47-9-515(d)]. The filing office is ob- 
ligated to reject a continuation statement that 
is filed outside the six-month period. See sec- 
tions 9-516(b)(7) and 9-520(a) [§§ 47-9- 
516(b)(7) and 47-9-520(a)]. Subsection (c) pro- 
vides that if the filing office fails to reject a 
continuation statement that is not filed in a 
timely manner, the continuation statement is 
ineffective nevertheless. 


(a) Secured party of record. A secured party of record with respect to a 
financing statement is a person whose name is provided as the name of the 
secured party or a representative of the secured party in an initial financing 
statement that has been filed. If an initial financing statement is filed under 
§ 47-9-514(a), the assignee named in the initial financing statement is the 
secured party of record with respect to the financing statement. 

(b) Amendment naming secured party of record. If an amendment of a 
financing statement which provides the name of a person as a secured party or 
a representative of a secured party is filed, the person named in the amend- 
ment is a secured party of record. If an amendment is filed under § 47-9- 
514(b), the assignee named in the amendment is a secured party of record. 

(c) Amendment deleting secured party of record. A person remains a 
secured party of record until the filing of an amendment of the financing 
statement which deletes the person. 


History. 
Acts 2000, ch. 846, § 1. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New. 
2. Secured Party of Record. This new section 
explains how the secured party of record is to be 


determined. If SP-1 is named as the secured 
party in an initial financing statement, it is the 
secured party of record. Similarly, if an initial 
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financing statement reflects a total assignment 
from SP-0 to SP-1, then SP-1 is the secured 
party of record. See subsection (a). If, subse- 
quently, an amendment is filed assigning SP-1’s 
status to SP-2, then SP-2 becomes the secured 
party of record in place of SP-1. The same result 
obtains if a subsequent amendment deletes the 
reference to SP-1 and substitutes therefor a 
reference to SP-2. If, however, a subsequent 
amendment adds SP-2 as a secured party but 
does not purport to remove SP-1 as a secured 
party, then SP-2 and SP-1 each is a secured 
party of record. See subsection (b). An amend- 
ment purporting to remove the only secured 
party of record without providing a successor is 
ineffective. See section 9-512(e) [§ 47-9-512(e)]. 
At any point in time, all effective records that 
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comprise a financing statement must be exam- 
ined to determine the person or persons that 
have the status of secured party of record. 

3. Successor to Secured Party of Record. Ap- 
plication of other law may result in a person 
succeeding to the powers of a secured party of 
record. For example, if the secured party of 
record (A) merges into another corporation (B) 
and the other corporation (B) survives, other 
law may provide that B has all of A’s powers. In 
that case, B is authorized to take all actions 
under this part that A would have been autho- 
rized to take. Similarly, acts taken by a person 
who is authorized under generally applicable 
principles of agency to act on behalf of the 
secured party of record are effective under this 
part. 


47-9-512. Amendment of financing statement. 





(a) Amendment of information in financing statement. Subject to 
§ 47-9-509, a person may add or delete collateral covered by, continue or 
terminate the effectiveness of, or, subject to subsection (e), otherwise amend 
the information provided in a financing statement by filing an amendment 
that: 

(1) identifies, by its file number, the initial financing statement to which 
the amendment relates; and | 

(2) if the amendment relates to an initial financing statement filed or 
recorded in a filing office described in § 47-9-501(a)(1), provides the infor- 
mation specified in § 47-9-502(b). 

(b) Period of effectiveness not affected. Except as otherwise provided in 
§ 47-9-515, the filing of an amendment does not extend the period of effective- 
ness of the financing statement. 

(c) Effectiveness of amendment adding collateral. A financing state- 
ment that is amended by an amendment that adds collateral is effective as to 
the added collateral only from the date of the filing of the amendment. 

(d) Effectiveness of amendment adding debtor. A financing statement 
that is amended by an amendment that adds a debtor is effective as to the 
added debtor only from the date of the filing of the amendment. 

(e) Certain amendments ineffective. An amendment is ineffective to the 
extent it: 

(1) purports to delete all debtors and fails to provide the name of a debtor 
to be covered by the financing statement; or 

(2) purports to delete all secured parties of record and fails to provide the 
name of a new secured party of record. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-109, 
47-9-516. 


47-9-512 
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COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-402(4). 

2. Changes to Financing Statements. This 
section addresses changes to financing state- 
ments, including addition and deletion of col- 
lateral. Although termination statements, as- 
signments, and continuation statements are 
types of amendments, this article follows for- 
mer article 9 and contains separate sections 
containing additional provisions applicable to 
particular types of amendments. See section 
9-513 [§ 47-9-513] (termination statements); 
9-514 [§ 47-9-514] (assignments); and 9-515 
[§ 47-9-515] (continuation statements). One 
should not infer from this separate treatment 
that this article requires a separate amend- 
ment to accomplish each change. Rather, a 
single amendment would be legally sufficient 
to, e.g., add collateral and continue the effec- 
tiveness of the financing statement. 

3. Amendments. An amendment under this 
article may identify only the information con- 
tained in a financing statement that is to be 
changed; alternatively, it may take the form of 
an amended and restated financing statement. 
The latter would state, for example, that the 
financing statement “is amended and restated 
to read as follows: ...” References in this part to 
an “amended financing statement” are to a 
financing statement as amended by an amend- 
ment using either technique. 

This section revises former section 9-402(4) 
to permit secured parties of record to make 
changes in the public record without the need 
to obtain the debtor’s signature. However, the 
filing of an amendment that adds collateral or 
adds a debtor must be authorized by the debtor 
or it will not be effective. See sections 9-509(a) 
and 9-510(a) [§§ 47-9-509(a) and 47-9-510(a)]. 

4. Amendment Adding Debtor. An amend- 
ment that adds a debtor is effective, provided 
that the added debtor authorizes the filing. See 
section 9-509(a) [§ 47-9-509(a)]. However, fil- 
ing an amendment adding a debtor to a previ- 
ously filed financing statement affords no ad- 
vantage over filing an initial financing 
statement against that debtor and may be 
disadvantageous. With respect to the added 
debtor, for purposes of determining the priority 
of the security interest, the time of filing is the 
time of the filing of the amendment, not the 
time of the filing of the initial financing state- 
ment. See subsection (d). However, the effec- 
tiveness of the financing statement lapses with 
respect to added debtor at the time it lapses 
with respect to the original debtor. See subsec- 
tion (b). 

5. Amendment Adding Debtor Name. Many 
states have enacted statutes governing the 


“conversion” of one organization organized un- 
der the law of that state, e.g., a corporation, 
into another such organization, e.g., a limited 
liability company. This Article defers to those 
statutes to determine whether the resulting 
organization is the same legal person as the 
initial, converting organization (albeit with a 
different name) or whether the resulting orga- 
nization is a different legal person. When the 
governing statute does not clearly resolve the 
question, a secured party whose debtor is the 
converting organization may wish to proceed as 
if the statute provides for both results. In these 
circumstances, an amendment adding to the 
initial financing statement the name of the 
resulting organization may be preferable to an 
amendment substituting that name for the 
name of the debtor provided on the initial 
financing statement. In the event the governing 
statute is construed as providing that the re- 
sulting organization is the same legal person as 
the converting organization, but with a differ- 
ent name, the timely filing of such an amend- 
ment would satisfy the requirement of Section 
9-507(c)(2) [§ 47-9-507(c)(2)]. If, however, the 
governing statute is construed as providing 
that the resulting organization is a different 
legal person, the financing statement (which 
continues to provide the name of the original 
debtor) would be effective as to collateral ac- 
quired by the resulting organization (“new 
debtor”) before, and within four months after, 
the conversion. See Section 9-508(b)(1) [§ 47-9- 
508(b)(1)]. Inasmuch as it is the first financing 
statement filed against the resulting organiza- 
tion by the secured party, the record adding the 
name of the resulting organization as a debtor 
would constitute “an initial financing state- 
ment providing the name of the new debtor “ 
under Section 9-508(b)(2) [§ 47-9-508(b)(2)]. 
The secured party also may wish to file another 
financing statement naming the resulting orga- 
nization as debtor. See Comment 4. 

6. Deletion of All Debtors or Secured Parties 
of Record. Subsection (e) assures that there will 
be a debtor and secured party of record for 
every financing statement. 

Example: A filed financing statement names 
A and B as secured parties of record and covers 
inventory and equipment. An amendment de- 
letes equipment and purports to delete A and B 
as secured parties of record without adding a 
substitute secured party. The amendment is 
ineffective to the extent it purports to delete the 
secured parties of record but effective with 
respect to the deletion of collateral. As a conse- 
quence, the financing statement, as amended, 
covers only inventory, but A and B remain as 
secured parties of record. 
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47-9-513. Termination statement. 


(a) Consumer goods. A secured party shall cause the secured party of 
record for a financing statement to file a termination statement for the 
financing statement if the financing statement covers consumer goods and: 

(1) there is no obligation secured by the collateral covered by the financing 
statement and no commitment to make an advance, incur an obligation, or 
otherwise give value; or 

(2) the debtor did not authorize the filing of the initial financing state- 
ment. 

(b) Time for compliance with subsection (a). To comply with subsection 
(a), a secured party shall cause the secured party of record to file the 
termination statement: 

(1) within one (1) month after there is no obligation secured by the 
collateral covered by the financing statement and no commitment to make 
an advance, incur an obligation, or otherwise give value; or 

(2) if earlier, within twenty (20) days after the secured party receives an 
authenticated demand from a debtor. 

(c) Other collateral. In cases not governed by subsection (a), within 20 
days after a secured party receives an authenticated demand from a debtor, the 
secured party shall cause the secured party of record for a financing statement 
to send to the debtor a termination statement for the financing statement or 
file the termination statement in the filing office if: 

(1) except in the case of a financing statement covering accounts or chattel 
paper that has been sold or goods that are the subject of a consignment, 
there is no obligation secured by the collateral covered by the financing 
statement and no commitment to make an advance, incur an obligation, or 
otherwise give value; 

(2) the financing statement covers accounts or chattel paper that has been 
sold but as to which the account debtor or other person obligated has 
discharged its obligation; 

(3) the financing statement covers goods that were the subject of a 
consignment to the debtor but are not in the debtor’s possession; or 

(4) the debtor did not authorize the filing of the initial financing state- 
ment. 

(d) Effect of filing termination statement. 

(1) Except as otherwise provided in § 47-9-510, upon the filing of a 
termination statement with the filing office, the financing statement to 
which the termination statement relates ceases to be effective. 

(2) Except as otherwise provided in § 47-9-510, for purposes of Sections 
47-9-519(g), 47-9-522(a), and 47-9-523(c), the filing with the filing office of a 
termination statement relating to a financing statement that indicates that 
the debtor is a transmitting utility also causes the effectiveness of the 
financing statement to lapse. 


History. Cross-References. 
Acts 2000, ch. 846, § 1. Transition provisions, title 47, ch. 9, part 7. 


47-9-513 


Section to Section References. 
This section is referred to in §§ 47-9-315, 
47-9-509, 47-9-625. 


Prior Tennessee Law: 
§ 64-1805. 
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Law Reviews. 

Revised UCC Article 9: An Overview and 
Comparison to Tennessee Law, 50 Tenn. L. Rev. 
271 (1983). 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Construction With Other Statute. 
2. Liability for Loss. 


1. Construction With Other Statute. 

Where a party chose to file a financing state- 
ment under former § 47-9-408, for whatever 
purpose, it was bound by the terms of this 
section to release the statement, and failure to 
file a termination statement after proper de- 
mand subjected it to payment of the $100 
statutory penalty. Kultura, Inc. v. Southern 
Leasing Corp., 923 S.W.2d 536, 1996 Tenn. 
LEXIS 189 (Tenn. 1996). 


2. Liability for Loss. 
An aggrieved party is not limited to the 


statutory penalty for failure to file a termina- 
tion statement when another rule of law pro- 
vides a greater remedy. Kultura, Inc. v. South- 
ern Leasing Corp., 923 S.W.2d 536, 1996 Tenn. 
LEXIS 189 (Tenn. 1996). 

Lessee was not entitled to damages in addi- 
tion to the statutory penalty for failure of the 
lessor to file a termination statement where 
there was no proof of loss under any other rule 
of law and the lessor failed to prove any dam- 
ages. Kultura, Inc. v. Southern Leasing Corp., 
923 S.W.2d 536, 1996 Tenn. LEXIS 189 (Tenn. 
1996). 

Allowance of attorney fees was not autho- 
rized under former § 47-9-404. Kultura, Inc. v. 
Southern Leasing Corp., 923 S.W.2d 536, 1996 
Tenn. LEXIS 189 (Tenn. 1996). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-404. 

2. Duty to File or Send. This section specifies 
when a secured party must cause the secured 
party of record to file or send to the debtor a 
termination statement for a financing state- 
ment. Because most financing statements ex- 
pire in five years unless a continuation state- 
ment is filed (section 9-515 [§ 47-9-515]), no 
compulsion is placed on the secured party to file 
a termination statement unless demanded by 
the debtor, except in the case of consumer 
goods. Because many consumers will not real- 
ize the importance to them of clearing the 
public record, an affirmative duty is put on the 
secured party in that case. But many purchase- 
money security interests in consumer goods 
will not be filed, except for motor vehicles. See 
section 9-309(1) [§ 47-9-309(1)]. Under section 
9-311(b) [§ 47-9-311], compliance with a certifi- 
cate of title statute is “equivalent to the filing of 
a financing statement under this article.” Thus, 
this section applies to a certificate of title un- 
less the section is superseded by a certificate of 
title statute that contains a specific rule ad- 
dressing a secured party’s duty to cause a 
notation of a security interest to be removed 
from a certificate of title. In the context of a 
certificate of title, however, the secured party 
could comply with this section by causing the 
removal itself or providing the debtor with 
documentation sufficient to enable the debtor to 
effect the removal. 

Subsections (a) and (b) apply to a financing 


statement covering consumer goods. Subsec- 
tion (c) applies to other financing statements. 
Subsections (a) and (c) each makes explicit 
what was implicit under former article 9: If the 
debtor did not authorize the filing of a financing 
statement in the first place, the secured party 
of record should file or send a termination 
statement. The liability imposed upon a se- 
cured party that fails to comply with subsection 
(a) or (c) is identical to that imposed for the 
filing of an unauthorized financing statement 
or amendment. See section 9-625(e) 
[$ 47-9-625(e)]. 

3. “Bogus” Filings. A secured party’s duty to 
send a termination statement arises when the 
secured party “receives” an authenticated de- 
mand from the debtor. In the case of an unau- 
thorized financing statement, the person 
named as debtor in the financing statement 
may have no relationship with the named se- 
cured party and no reason to know the secured 
party’s address. Inasmuch as the address in the 
financing statement is “held out by (the person 
named as secured party in the financing state- 
ment) as the place for receipt of such commu- 
nications (i.e., communications relating to se- 
curity interests),” the putative secured party is 
deemed to have “received” a notification deliv- 
ered to that address. See section 1-202(e) [§ 47- 
1-202(e)]. If a termination statement is not 
forthcoming, the person named as debtor itself 
may authorize the filing of a termination state- 
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ment, which will be effective if it indicates that 
the person authorized it to be filed. See sections 
9-509(d)(2) and 9-510(c) [§§ 47-9-509(d)(2) and 
47-9-510(c)]. 

4. Buyers of Receivables. Applied literally, 
former section 9-404(1) would have required 
many buyers of receivables to file a termination 
statement immediately upon filing a financing 
statement because “there is no outstanding 
secured obligation and no commitment to make 
advances, incur obligations, or otherwise give 
value.” Subsections (a)(1) and (2) remedy this 
problem. While the security interest of a buyer 
of accounts or chattel paper (B-1) is perfected, 
the debtor is not deemed to retain an interest in 
the sold receivables and thus could transfer no 
interest in them to another buyer (B-2) or to a 
lien creditor (LC). However, for purposes of 
determining the rights of the debtor’s creditors 
and certain purchasers of accounts or chattel 
paper from the debtor, while B-1’s security 
interest is unperfected, the debtor-seller is 
deemed to have rights in the sold receivables, 
and a competing security interest or judicial 
lien may attach to those rights. See sections 
9-109 and 9-318 [§§ 47-9-109 and 47-9-318] 
and comment 5. Suppose that B-1’s security 
interest in certain accounts and chattel paper is 
perfected by filing, but the effectiveness of the 
financing statement lapses. Both before and 
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47-9-514 


after lapse, B-1 collects some of the receivables. 
After lapse, LC acquires a lien on the accounts 
and chattel paper. B-1’s unperfected security 
interest in the accounts and chattel paper is 
subordinate to LC’s rights. See section 
9-317(a)(2) [§ 47-9-317(a)(2)]. But collections 
on accounts and chattel paper are not “ac- 
counts” or “chattel paper.” Even if B-1’s security 
interest in the accounts and chattel paper is or 
becomes unperfected, neither the debtor nor LC 
acquires rights to the collections that B-1 col- 
lects (and owns) before LC acquires a lien. 

5. Effect of Filing. Subsection (b) states the 
effect of filing a termination statement: The 
related financing statement ceases to be effec- 
tive. If one of several secured parties of record 
files a termination statement, subsection (b) 
applies only with respect to the rights of the 
person who authorized the filing of the termi- 
nation statement. See section 9-510(b) [§ 47-9- 
510(b)]. The financing statement remains effec- 
tive with respect to the rights of the others. 
However, even if a financing statement is ter- 
minated (and thus no longer is effective) with 
respect to all secured parties of record, the 
financing statement, including the termination 
statement, will remain of record until at least 
one year after it lapses with respect to all 
secured parties of record. See section 9-519(g) 
[§ 47-9-519(g)]. 


47-9-514. Assignment of powers of secured party of record. 


(a) Assignment reflected on initial financing statement. Except as 
otherwise provided in subsection (c), an initial financing statement may reflect 
an assignment of all of the secured party’s power to authorize an amendment 
to the financing statement by providing the name and mailing address of the 
assignee as the name and address of the secured party. 

(b) Assignment of filed financing statement. Except as otherwise pro- 
vided in subsection (c), a secured party of record may assign of record all or 
part of its power to authorize an amendment to a financing statement by filing 
in the filing office an amendment of the financing statement which: 

(1) identifies, by its file number, the initial financing statement to which 
it relates; 

(2) provides the name of the assignor; and 

(3) provides the name and mailing address of the assignee. 

(c) Assignment of record of mortgage. An assignment of record of a 
security interest in a fixture covered by a record of a mortgage which is 
effective as a financing statement filed as a fixture filing under § 47-9-502(c) 
may be made only by an assignment of record of the mortgage in the manner 
provided by law of this state other than the Uniform Commercial Code. 


Cross-References. 
Transition provisions, title 47, ch. 9, part 7. 


History. 
Acts 2000, ch. 846, § 1. 


47-9-514 


Section to Section References. 
This section is referred to in §§ 47-9-343, 
47-9-511, 47-9-516, 47-9-519. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Commercial Law, § 103. 
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Law Reviews. 

Revised UCC Article 9: An Overview and 
Comparison to Tennessee Law, 50 Tenn. L. Rev. 
271 (1983). 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Effect of Statement on Rights of Assignor. 
2. Effect of Transfer of Security Agreement. 
3. Duties of Third Parties After Notice. 


1. Effect of Statement on Rights of As- 
signor. 

Since the assignee of a security interest has 
the dominant interest in the filing of a state- 
ment reflecting an assignment and because this 
section expressly provides that statements of 
assignment may be executed by the assignee 
alone, such statements are not intended to 
affect the rights of the assignor in the collat- 
eral. In re Jackson, 5 B.R. 164, 1980 Bankr. 
LEXIS 4891 (Bankr. M.D. Tenn. 1980). 


2. Effect of Transfer of Security Agree- 
ment. 

The transfer of a security agreement by 

which security interests are created does not 


result in the transfer of any security interest. 
In re Jackson, 5 B.R. 164, 1980 Bankr. LEXIS 
4891 (Bankr. M.D. Tenn. 1980). 


3. Duties of Third Parties After Notice. 

When there is notice of an assignment, third 
parties must inquire both of the assignor and of 
the assignee as to the status of their security 
interests. In re Jackson, 5 B.R. 164, 1980 
Bankr. LEXIS 4891 (Bankr. M.D. Tenn. 1980). 

Since there can be no assignment of a secu- 
rity interest without transfer of the obligation 
secured thereby, third parties must make in- 
quiry as to the status of the secured obligations 
themselves and should not be satisfied with an 
assignment of the security agreement as evi- 
dencing that the assignor no longer has any 
security interests in the collateral. In re Jack- 
son, 5 B.R. 164, 1980 Bankr. LEXIS 4891 
(Bankr. M.D. Tenn. 1980). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-405. 

2. Assignments. This section provides a per- 
missive device whereby a secured party of re- 
cord may effectuate an assignment of its power 
to affect a financing statement. It may also be 
useful for a secured party who has assigned all 
or part of its security interest or agricultural 
lien and wishes to have the fact noted of record, 
so that inquiries concerning the transaction 
would be addressed to the assignee. See section 
9-502 [§ 47-9-502], comment 2. Upon the filing 
of an assignment, the assignee becomes the 
“secured party of record” and may authorize the 
filing of a continuation statement, termination 
statement, or other amendment. Note that un- 
der section 9-310(c) [§ 47-9-310(c)] no filing of 
an assignment is required as a condition of 
continuing the perfected status of the security 
interest against creditors and transferees of the 
original debtor. However, if an assignment is 
not filed, the assignor remains the secured 
party of record, with the power (even if not the 
right) to authorize the filing of effective amend- 
ments. See sections 9-509(d) and 9-511(c) 
[8§ 47-9-509(d) and 47-9-511(c)]. 

Where a record of a mortgage is effective as a 
financing statement filed as a fixture filing 


(section 9-502(c) [§ 47-9-502(c)]), then an as- 
signment of record of the security interest may 
be made only in the manner in which an assign- 
ment of record of the mortgage may be made 
under local real property law. 

3. Comparison to Prior Law. Most of the 
changes reflected in this section are for clarifi- 
cation or to embrace medium-neutral drafting. 
As a general matter, this section preserves the 
opportunity given by former section 9-405 to 
assign a security interest of record in one of two 
different ways. Under subsection (a), a secured 
party may assign all of its power to affect a 
financing statement by naming an assignee in 
the initial financing statement. The secured 
party of record may accomplish the same result 
under subsection (b) by making a subsequent 
filing. Subsection (b) also may be used for an 
assignment of only some of the secured party of 
record’s power to affect a financing statement, 
e.g., the power to affect the financing statement 
as it relates to particular items of collateral or 
as it relates to an undivided interest in a 
security interest in all the collateral. An initial 
financing statement may not be used to change 
the secured party of record under these circum- 
stances. However, an amendment adding the 


a 
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assignee as a secured party of record may be 
used. 


47-9-515. Duration and effectiveness of financing statement; effect of 
lapsed financing statement. 


(a) Five-year effectiveness. Except as otherwise provided in subsections 
(b), (e), (f) and (g), a filed financing statement is effective for a period of five (5) 
years after the date of filing. 

(b) Public-finance or manufactured-home transaction. Except as oth- 
erwise provided in subsections (e), (f), and (g), an initial financing statement 
filed in connection with a public-finance transaction or manufactured-home 
transaction is effective for a period of thirty (30) years after the date of filing 
if it indicates that it is filed in connection with a public-finance transaction or 
manufactured-home transaction. 

(c) Lapse and continuation of financing statement. The effectiveness of 
a filed financing statement lapses on the expiration of the period of its 
effectiveness unless before the lapse a continuation statement is filed pursuant 
to subsection (d). Upon lapse, a financing statement ceases to be effective and 
any security interest or agricultural lien that was perfected by the financing 
statement becomes unperfected, unless the security interest is perfected 
otherwise. If the security interest or agricultural lien becomes unperfected 
upon lapse, it is deemed never to have been perfected as against a purchaser 
of the collateral for value. 

(d) When continuation statement may be filed. A continuation state- 
ment may be filed only within six (6) months before the expiration of the 
five-year period specified in subsection (a) or the 30-year period specified in 
subsection (b), whichever is applicable. 

(e) Effect of filing continuation statement. Except as otherwise pro- 
vided in § 47-9-510, upon timely filing of a continuation statement, the 
effectiveness of the initial financing statement continues for a period of five (5) 
years commencing on the day on which the financing statement would have 
become ineffective in the absence of the filing. Upon the expiration of the 
five-year period, the financing statement lapses in the same manner as 
provided in subsection (c), unless, before the lapse, another continuation 
statement is filed pursuant to subsection (d). Succeeding continuation state- 
ments may be filed in the same manner to continue the effectiveness of the 
initial financing statement. 

(f) Transmitting utility financing statement. If a debtor is a transmit- 
ting utility and a filed initial financing statement so indicates, the financing 
statement is effective until a termination statement is filed. 

(g) Record of mortgage as financing statement. A record of a mortgage 
that is effective as a financing statement filed as a fixture filing under 
§ 47-9-502(c) remains effective as a financing statement filed as a fixture filing 
until the mortgage is released or satisfied of record or its effectiveness 
otherwise terminates as to the real property. 


47-9-515 


History. 
Acts 2000, ch. 846, § 1; 2012, ch. 708, § 15. 


Amendments. 
The 2012 amendment, effective July 1, 2013, 
inserted “initial” in (f). 


Effective Dates. 

Acts 2012, ch. 708, § 22. July 1, 2013; pro- 
vided, that, for the purpose of the secretary of 
state taking necessary actions for the imple- 
mentation of the act, the act shall take effect 
April 11, 2012. 


Cross-References. 

Agricultural production input security inter- 
ests, title 43, ch. 31. 

Transition provisions, title 47, ch. 9, part 7. 


Section to Section References. 

This section is referred to in §§ 47-9-315, 
47-9-510, 47-9-512, 47-9-516, 47-9-519, 47-9- 
522, 47-9-523, 47-9-706, 47-9-806. 
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Prior Tennessee Law: 
§§ 47-1014, 47-1803, 64-1216, 64-1218, 64- 
1220, 64-1803. ¥ 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Commercial Law, §§ 98, 102. 


Law Reviews. 

1996 Real Estate Legislation: What You 
Don’t Know Can Hurt You (William R. Bruce), 
32 No. 6 Tenn. B.J. 12 (1996). 

Revised UCC Article 9: An Overview and 
Comparison to Tennessee Law, 50 Tenn. L. Rev. 
271 (1983). 


Attorney General Opinions. 

Authority of secretary of state to adjust the 
lapse date to June 30, 2006, on U.C.C. financing 
statements filed prior to July 1, 2001, that show 
effective dates after June 30, 2006, OAG 04-102 
(7/02/04). 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Financing Statements. 
2. Perfection. 
3. Filing Tax. 


1. Financing Statements. 

The financing statements which are referred 
to in former § 67-4102, item S(b) as those 
contemplated by the Uniform Commercial Code 
and which are subject to privilege tax upon 
recordation relate to those security interests in 
personal property created by contract and cov- 
ered by former §§ 47-9-102, 47-9-401 and 47-9- 
402 and include continuation statements re- 
ferred to in former § 47-9-403. International 
Harvester Co. v. Carr, 225 Tenn. 244, 466 
S.W.2d 207, 1971 Tenn. LEXIS 299 (1971). 

No financing statement is required for a 
security interest in a mobile home where the 
statute requires indication on a certificate of 
title of such security interest in that property 
and the failure to file a continuation statement 
does not affect the perfected lien shown by 
notation on the certificate of title. Bank of 
Commerce v. Waddell, 731 S.W.2d 61, 1986 
Tenn. App. LEXIS 3534 (Tenn. Ct. App. 1986). 


2. Perfection. 

Filing, as defined in former § 47-9-403, does 
not necessarily perfect a security interest. In re 
Poteet, 5 B.R. 631, 1980 Bankr. LEXIS 4642 
(Bankr. E.D. Tenn. 1980). 


Although receipt of the financing statement 
and the filing fee by the filing officer is “filing,” 
the security interest is perfected only if the 
financing statement is substantially correct. In 
re Poteet, 5 B.R. 631, 1980 Bankr. LEXIS 4642 
(Bankr. E.D. Tenn. 1980). 

This section was amended to agree with 
§ 67-4-409 which imposes monetary penalties 
for failure to pay tax rather than treating the 
financing statement as ineffective and the se- 
curity interest as unperfected. In re Village 
Import Enterprises, Inc., 126 B.R. 307, 1991 
Bankr. LEXIS 558 (Bankr. E.D. Tenn. 1991). 


3. Filing Tax. 

Failure to pay the filing tax of § 67-4-409 
would not affect the contract between the par- 
ties, but only the filing, and thus the perfection 
of the security interest against third parties. In 
re Ken Gardner Ford Sales, Inc., 10 B.R. 632, 
1981 Bankr. LEXIS 3928 (Bankr. E.D. Tenn. 
1981), aff'd, 23 B.R. 743, 1982 U.S. Dist. LEXIS 
16663 (E.D. Tenn. 1982). 

Financing statement was effective only to 
perfect a security interest for the amount on 
which filing tax was paid, even though larger 
amount was covered by financing statement. In 
re Ken Gardner Ford Sales, Inc., 10 B.R. 632, 
1981 Bankr. LEXIS 3928 (Bankr. E.D. Tenn. 
1981), affd, 23 B.R. 748, 1982 U.S. Dist. LEXIS 
16663 (E.D. Tenn. 1982). 
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COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-403(2), (3), and 
(6). 

2. Period of Financing Statement’s Effective- 
ness. Subsection (a) states the general rule: A 
financing statement is effective for a five-year 
period unless its effectiveness is continued un- 
der this section or terminated under section 
9-513 [§ 47-9-513]. Subsection (b) provides that 
if the financing statement relates to a public- 
finance transaction or a manufactured-home 
transaction and so indicates, the financing 
statement is effective for 30 years. These fi- 
nancings typically extend well beyond the stan- 
dard, five-year period. Under subsection (f), a 
financing statement filed against a transmit- 
ting utility remains effective indefinitely, until 
a termination statement is filed. Likewise, un- 
der subsection (g), a mortgage effective as a 
fixture filing remains effective until its effec- 
tiveness terminates under real property law. 

3. Lapse. When the period of effectiveness 
under subsection (a) or (b) expires, the effec- 
tiveness of the financing statement lapses. The 
last sentence of subsection (c) addresses the 
effect of lapse. The deemed retroactive unper- 
fection applies only with respect to purchasers 
for value; unlike former section 9-403(2) [§ 47- 
9-403(2)], it does not apply with respect to lien 
creditors. 

Example 1: SP-1 and SP-2 both hold security 
interests in the same collateral. Both security 
interests are perfected by filing. SP-1 filed first 
and has priority under section 9-322(a)(1) 
[§ 47-9-322(a)(1)]. The effectiveness of SP-1’s 
filing lapses. As long as SP-2’s security interest 
remains perfected thereafter, SP-2 is entitled to 
priority over SP-1’s security interest, which is 
deemed never to have been perfected as against 
a purchaser for value (SP-2). See section 
9-322(a)(2) [§ 47-9-322(a)(2)]. 

Example 2: SP holds a security interest per- 
fected by filing. On July 1, LC acquires a 


47-9-516. What constitutes filing — 


judicial lien on the collateral. Two weeks later, 
the effectiveness of the financing statement 
lapses. Although the security interest becomes 
unperfected upon lapse, it was perfected when 
LC acquired its lien. Accordingly, notwithstand- 
ing the lapse, the perfected security interest 
has priority over the rights of LC, who is not a 
purchaser. See section 9-317(a)(2) 
[§ 47-9-317(a)(2)]. 

4. Effect of Debtor’s Bankruptcy. Under for- 
mer section 9-403(2), lapse was tolled if the 
debtor entered bankruptcy or another insol- 
vency proceeding. Nevertheless, being unaware 
that insolvency proceedings had been com- 
menced, filing offices routinely removed records 
from the files as if lapse had not been tolled. 
Subsection (c) deletes the former tolling provi- 
sion and thereby imposes a new burden on the 
secured party: To be sure that a financing 
statement does not lapse during the debtor’s 
bankruptcy. The secured party can prevent 
lapse by filing a continuation statement, even 
without first obtaining relief from the auto- 
matic stay. See Bankruptcy Code section 
362(b)(3). Of course, if the debtor enters bank- 
ruptcy before lapse, the provisions of this ar- 
ticle with respect to lapse would be of no effect 
to the extent that federal bankruptcy law dic- 
tates a contrary result (e.g., to the extent that 
the Bankruptcy Code determines rights as of 
the date of the filing of the bankruptcy 
petition). 

5. Continuation Statements. Subsection (d) 
explains when a continuation statement may 
be filed. A continuation statement filed at a 
time other than that prescribed by subsection 
(d) is ineffective, see section 9-510(c) [§ 47-9- 
510(c)], and the filing office may not accept it. 
See sections 9-516(b) and 9-520(a) [§ 47-9- 
516(b) and 47-9-520(a)|. Subsection (e) specifies 
the effect of a continuation statement and pro- 
vides for successive continuation statements. 


Effectiveness of filing. 


(a) What constitutes filing. Except as otherwise provided in subsection 
(b), communication of a record to a filing office and tender of the filing fee or 
acceptance of the record by the filing office constitutes filing. 

(b) Refusal to accept record; filing does not occur. Filing does not occur 
with respect to a record that a filing office refuses to accept because: 

(1) The record is not communicated by a method or medium of communi- 


cation authorized by the filing office; 


(2) The amount that is tendered is not equal to or greater than the sum of 
the applicable filing fee plus recording tax under § 67-4-409(b), if any, based 
on the representation of indebtedness required thereunder; 

(3) The filing office is unable to index the record because: 

(A) In the case of an initial financing statement, the record does not 


provide a name for the debtor; 
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(B) In the case of an amendment or information statement, the record: 
(i) Does not identify the initial financing statement as required by 
§ 47-9-512 or § 47-9-518, as applicable; or 
(ii) Identifies an initial financing statement whose effectiveness has 


lapsed under § 47-9-515; 


(C) In the case of an initial financing statement that provides the name 

of a debtor identified as an individual or an amendment that provides a 

name of a debtor identified as an individual which was not previously 

provided in the financing statement to which the record relates, the record 
does not identify the debtor’s surname; or 
(D) In the case of a record filed in the filing office described in 

§ 47-9-501(a)(1), the record does not provide the name of the debtor and a 

sufficient description of the real property to which it relates; 

(4) In the case of an initial financing statement or an amendment that 
adds a secured party of record, the record does not provide a name and 
mailing address for the secured party of record; 

(5) In the case of an initial financing statement or an amendment that 
provides a name of a debtor which was not previously provided in the 
financing statement to which the amendment relates, the record does not: 

(A) Provide a mailing address for the debtor; or 
(B) Indicate whether the name provided as the name of the debtor is the 
name of an individual or an organization; 

(6) In the case of an assignment reflected in an initial financing statement 
under § 47-9-514(a) or an amendment filed under § 47-9-514(b), the record 
does not provide a name and mailing address for the assignee; 

(7) In the case of a continuation statement, the record is not filed within 
the six-month period prescribed by § 47-9-515(d); or 

(8) The record does not contain, either on its face or in an accompanying 
sworn statement, the language required under § 67-4-409(b)(5)(C) with 
respect to the recording tax imposed under § 67-4-409(b), if any. 

(c) Rules applicable to subsection (b). For purposes of subsection (b): 

(1) A record does not provide information if the filing office is unable to 
read or decipher the information; and 

(2) Arecord that does not indicate that it is an amendment or identify an 
initial financing statement to which it relates, as required by § 47-9-512, 
§ 47-9-514, or § 47-9-518, is an initial financing statement. 

(d) Refusal to accept record; record effective as filed record. A record 
that is communicated to the filing office with tender of the filing fee, but which 
the filing office refuses to accept for a reason other than one set forth in 
subsection (b), is effective as a filed record except as against a purchaser of the 
collateral which gives value in reasonable reliance upon the absence of the 


record from the files. 


History. 
Acts 2000, ch. 846, § 1; 2008, ch. 648, § 2; 
2012, ch. 708, § 16. 


Compiler’s Notes. 
Acts 2008, ch. 648, § 3 provided that it is the 
legislative intent to create a broad safe harbor 


for the use of a debtor’s name in any form 
permitted by the act, which amended § 47-9- 
503(a)(1), added § 47-9-503(a)(4) and amended 
§ 47-9-516(b)(3)(D). To this end, the act applies 
to any filings made both before and after May 1, 
2008; provided, however, that any filing made 
prior to May 1, 2008, that was validly filed but 
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that does not conform to the requirements of 
the act shall continue to be valid and neverthe- 
less benefit from the safe harbor created and no 
amendment shall be required to conform to the 
requirements of the act. 


Amendment Notes. 

The 2012 amendment, effective July 1, 2013, 
in (b), substituted “information statement” for 
“correction statement” in (3)(B), substituted 
“surname;” for “last name;” in (3)(C), deleted 
“or recorded” following “a record filed” in (3)(D), 


_and substituted “the name provided as the 


name of the debtor is the name of” for “the 
debtor is” in (5)(B). 


Effective Dates. 

Acts 2012, ch. 708, § 22. July 1, 2013; pro- 
vided, that, for the purpose of the secretary of 
state taking necessary actions for the imple- 
mentation of the act, the act shall take effect 
April 11, 2012. 


Cross-References. 
Agricultural production input security inter- 
ests, title 43, ch. 31. 
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Transition provisions, title 47, ch. 9, part 7. 


Section to Section References. 
This section is referred to in §§ 47-9-109, 
47-9-338, 47-9-520, 47-9-521. 


Prior Tennessee Law: 
§§ 47-1014, 47-1803, 64-1216, 64-1218, 64- 
1220, 64-1803. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Commercial Law, §§ 98, 102. 


Law Reviews. 

1996 Real Estate Legislation: What You 
Don’t Know Can Hurt You (William R. Bruce), 
32 No. 6 Tenn. B.J. 12 (1996). 

Revised UCC Article 9: An Overview and 
Comparison to Tennessee Law, 50 Tenn. L. Rev. 
271 (1983). 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Statement Subsequently Obsolete. 
2. Lapsed Statement. 
3. Mistake by Filing Officer. 


1. Statement Subsequently Obsolete. 

Where bank’s financing statement became 
insufficient to give notice after debtor’s name 
change (of which bank was aware), bank’s fail- 
ure to refile a financing statement rendered its 
security interest unperfected. In re DG & Asso- 
ciates, Inc., 9 B.R. 94, 1981 Bankr. LEXIS 4938 
(Bankr. E.D. Tenn. 1981). 


2. Lapsed Statement. 
A lapsed financing statement is ineffective 


against other financing statements filed before 
the lapse. In re Chattanooga Choo-Choo Co., 98 
B.R. 792, 1989 Bankr. LEXIS 2137 (Bankr. E.D. 
Tenn. 1989). 


3. Mistake by Filing Officer. 

When the filing officer makes a mistake in 
indexing a financing statement, the secured 
creditor, who has filed a financing statement 
that substantially complies with the statutory 
requirements and that is not seriously mislead- 
ing, is not penalized. In re Williams, 112 B.R. 
913, 1990 Bankr. LEXIS 644 (Bankr. E.D. Tenn. 
1990). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Subsection (a): Former section 
9-403(1); the remainder is new. 

2. What Constitutes Filing. Subsection (a) 
deals generically with what constitutes filing of 
a record, including an initial financing state- 
ment and amendments of all kinds (e.g., assign- 
ments, termination statements, and continua- 
tion statements). It follows former section 
9-403(1), under which either acceptance of a 
record by the filing office or presentation of the 
record and tender of the filing fee constitutes 
filing. 

3. Effectiveness of Rejected Record. Subsec- 
tion (b) provides an exclusive list of grounds 
upon which the filing office may reject a record. 


See section 9-520(a) [§ 47-9-520(a)]. Although 
some of these grounds would also be grounds 
for rendering a filed record ineffective (e.g., an 
initial financing statement does not provide a 
name for the debtor), many others would not be 
(e.g., an initial financing statement does not 
provide a mailing address for the debtor or 
secured party of record). Neither this section 
nor section 9-520 [§ 47-9-520] requires or au- 
thorizes the filing office to determine, or even 
consider, the accuracy of information provided 
in a record. 

A financing statement or other record that is 
communicated to the filing office but which the 
filing office refuses to accept provides no public 


47-9-517 


notice, regardless of the reason for the rejec- 
tion. However, this section distinguishes be- 
tween records that the filing office rightfully 
rejects and those that it wrongfully rejects. A 
filer is able to prevent a rightful rejection by 
complying with the requirements of subsection 
(b). No purpose is served by giving effect to 
records that justifiably never find their way 
into the system, and subsection (b) so provides. 

Subsection (d) deals with the filing office’s 
unjustified refusal to accept a record. Here, the 
filer is in no position to prevent the rejection 
and as a general matter should not be preju- 
diced by it. Although wrongfully rejected re- 
cords generally are effective, subsection (d) 
contains a special rule to protect a third-party 
purchaser of the collateral (e.g., a buyer or 
competing secured party) who gives value in 
reliance upon the apparent absence of the re- 
cord from the files. As against a person who 
searches the public record and reasonably re- 
lies on what the public record shows, subsection 
(d) imposes upon the filer the risk that a record 
failed to make its way into the filing system 
because of the filing office’s wrongful rejection 
of it. (Compare section 9-517 [§ 47-9-517], un- 
der which a mis-indexed financing statement is 
fully effective.) This risk is likely to be small, 
particularly when a record is presented elec- 
tronically, and the filer can guard against this 
risk by conducting a post-filing search of the 
records. Moreover, section 9-520(b) [§ 47-9- 
520(b)] requires the filing office to give prompt 
notice of its refusal to accept a record for filing. 

4. Method or Medium of Communication. 
Rejection pursuant to subsection (b)(1) for fail- 
ure to communicate a record properly should be 
understood to mean noncompliance with proce- 
dures relating to security, authentication, or 
other communication-related requirements 
that the filing office may impose. Subsection 
(b)(1) does not authorize a filing office to impose 
additional substantive requirements. See sec- 
tion 9-520 [§ 47-9-520], comment 2. 

5. Address for Secured Party of Record. Un- 
der subsection (b)(4) and section 9-520(a) [§ 47- 
9-520(a)], the lack of a mailing address for the 
secured party of record requires the filing office 
to reject an initial financing statement. The 
failure to include an address for the secured 
party of record no longer renders a financing 
statement ineffective. See section 9-502(a) 
[§ 47-9-502(a)]. The function of the address is 
not to identify the secured party of record but 
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rather to provide an address to which others 
can send required notifications, e.g., of a pur- 
chase-money security interest in inventory or of 
the disposition of collateral. Inasmuch as the 
address shown on a filed financing statement is 
an “address that is reasonable under the cir- 
cumstances,” a person required to send a noti- 
fication to the secured party may satisfy the 
requirement by sending a notification to that 
address, even if the address is or becomes 
incorrect. See section 9-102 [§ 47-9-102] (defi- 
nition of “send”). Similarly, because the address 
is “held out by (the secured party) as the place 
for receipt of such communications (i.e., com- 
munications relating to security interests),” the 
secured party is deemed to have received a 
notification delivered to that address. See sec- 
tion 1-202(e) [§ 47-1-202(e)]. 

6. Uncertainty Concerning Individual Debt- 
or’s Surname. Subsection (b)(3)(C) requires the 
filing office to reject an initial financing state- 
ment or amendment adding an individual 
debtor if the office cannot index the record 
because it does not identify the debtor’s sur- 
name (e.g., it is unclear whether the debtor’s 
surname is Elton or John). 

7. Inability of Filing Office to Read or Deci- 
pher Information. Under subsection (c)(1), if 
the filing office cannot read or decipher infor- 
mation, the information is not provided by a 
record for purposes of subsection (b). 

8. Classification of Records. For purposes of 
subsection (b), a record that does not indicate it 
is an amendment or identify an initial financ- 
ing statement to which it relates is deemed to 
be an initial financing statement. See subsec- 
tion (c)(2). 

9. Effectiveness of Rejectable But Unre- 
jected Record. Section 9-520(a) [§ 47-9-520(a)] 
requires the filing office to refuse to accept an 
initial financing statement for a reason set 
forth in subsection (b). However, if the filing 
office accepts such a financing statement nev- 
ertheless, the financing statement generally is 
effective if it complies with the requirements of 
section 9-502(a) and (b) [§ 47-9-502(a) and (b)]. 
See section 9-520(c) [§ 47-9-520(c)]. Similarly, 
an otherwise effective financing statement gen- 
erally remains so even though the information 
in the financing statement becomes incorrect. 
See section 9-507(b) [§ 47-9-507(b)]. (Note that 
if the information required by subsection (b)(5) 
is incorrect when the financing statement is 
filed, section 9-338 [§ 47-9-338] applies.) 


The failure of the filing office to index a record correctly does not affect the 


effectiveness of the filed record. 


History. 
Acts 2000, ch. 846, § 1. 
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COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. Effectiveness of Mis-Indexed Records. 
This section provides that the filing office’s 
error in mis-indexing a record does not render 


ineffective an otherwise effective record. As did 
former section 9-401, this section imposes the 
risk of filing-office error on those who search 
the files rather than on those who file. 





47-9-518. Claim concerning inaccurate or wrongfully filed record. 


(a) Statement with respect to record indexed under person’s name. 

A person may file in the filing office an information statement with respect to 

a record indexed there under the person’s name if the person believes that the 
record is inaccurate or was wrongfully filed. 

(b) Contents of statement under subsection (a): An information state- 
ment under subsection (a) must: 

(1) Identify the record to which it relates by the file number assigned to 
the initial financing statement to which the record relates; 

(2) Indicate that it is an information statement; and 

(3) Provide the basis for the person’s belief that the record is inaccurate 
and indicate the manner in which the person believes the record should be 
amended to cure any inaccuracy or provide the basis for the person’s belief 
that the record was wrongfully filed. 

(c) Statement by secured party of record. A person may file in the filing 
office an information statement with respect to a record filed there if the person 
is a secured party of record with respect to the financing statement to which 
the record relates and believes that the person that filed the record was not 
entitled to do so under § 47-9-509(d). 

(d) Contents of statement under subsection (c). An information state- 





ment under subsection (c) must: 


(1) Identify the record to which it relates by the file number assigned to 
the initial financing statement to which the record relates; 
(2) Indicate that it is an information statement; and 
(3) Provide the basis for the person’s belief that the person that filed the 
record was not entitled to do so under § 47-9-509(d). 
(e) Record not affected by information statement. The filing of an 
information statement does not affect the effectiveness of an initial financing 


statement or other filed record. 


History. 
Acts 2000, ch. 846, § 1; 2012, ch. 708, § 17. 


Amendments. 

The 2012 amendment, effective July 1, 2013, 
substituted “an information statement” for “a 
correction statement” in (a), (b)(2) and present 
(e); rewrote the subsection heading of (a) which 
read: “Correction statement”; rewrote the intro- 
ductory paragraph of (b) which read: “Suffi- 
ciency of correction statement. A correction 
statement must:”; added (c) and (d) and redes- 


ignated former (c) as present (e); and substi- 
tuted “information statement” for “correction 
statement” in the subsection heading of (e). 


Effective Dates. 

Acts 2012, ch. 708, § 22. July 1, 2013; pro- 
vided, that, for the purpose of the secretary of 
state taking necessary actions for the imple- 
mentation of the act, the act shall take effect 
April 11, 2012. 


Section to Section References. 
This section is referred to in § 47-9-516. 


47-9-519 
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COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. Information Statements. Former article 9 
did not afford a nonjudicial means for a debtor 
to indicate that a financing statement or other 
record was inaccurate or wrongfully filed. Sub- 
section (a) affords the debtor the right to file an 
information statement. Among other require- 
ments, the information statement must provide 
the basis for the debtor’s belief that the public 
record should be corrected. See subsection (b). 
These provisions, which resemble the analo- 
gous remedy in the Fair Credit Reporting Act, 
15 U.S.C. section 1681i, afford an aggrieved 
person the opportunity to state its position on 
the public record. They do not permit an ag- 
grieved person to change the legal effect of the 
public record. Thus, although a filed informa- 
tion statement becomes part of the “financing 
statement,” as defined in section 9-102 [§ 47-9- 
102], the filing does not affect the effectiveness 
of the initial financing statement or any other 
filed record. See subsection (e). 

Sometimes a person files a termination state- 
ment or other record relating to a filed financ- 
ing statement without being entitled to do so. A 
secured party of record with respect to the 
financing statement who believes that such a 
record has been filed may, but need not, file an 
information statement indicating that the per- 
son that filed the record was not entitled to do 
so. See subsection (c). An information state- 
ment has no legal effect. Its sole purpose is to 
provide some limited public notice that the 
efficacy of a filed record is disputed. If the 
person that filed the record was not entitled to 
do so, the filed record is ineffective, regardless 
of whether the secured party of record files an 


information statement. Likewise, if the person 
that filed the record was entitled to do so, the 
filed record is effective, even if the secured 
party of record files an information statement. 
See Section 9-510(a), 9-518(e) [§§ 47-9-510(a), 
47-9-518(e)]. Because an information state- 
ment filed under subsection (c) has no legal 
effect, a secured party of record—even one who 
is aware of the unauthorized filing of a record 
—has no duty to file one. Just as searchers bear 
the burden of determining whether the filing of 
initial financing statement was authorized, 
searchers bear the burden of determining 
whether the filing of every subsequent record 
was authorized. 

Inasmuch as the filing of an information 
statement has no legal effect, this section does 
not provide a mechanism by which a secured 
party can correct an error that it discovers in its 
own financing statement. 

This section does not displace other provi- 
sions of this article that impose liability for 
making unauthorized filings or failing to file or 
send a termination statement-(see Section 
9-625(e)) nor does it displace any available 
judicial remedies. 

3. Resort to Other Law. This article cannot 
provide a satisfactory or complete solution to 
problems caused by misuse of the public re- 
cords. The problem of “bogus” filings is not 
limited to the UCC filing system but extends to 
the real property records, as well. A summary 
judicial procedure for correcting the public re- 
cord and criminal penalties for those who mis- 
use the filing and recording systems are likely 
to be more effective and put less strain on the 
filing system than provisions authorizing or 
requiring action by filing and recording offices. 


DUTIES AND OPERATION OF FILING OFFICE 


47-9-519. Numbering, maintaining, and indexing records — Commu- 
nicating information provided in records. 


(a) Filing office duties. For each record filed in a filing office, the filing 


office shall: 


(1) Assign a unique number to the filed record; 
(2) Create a record that bears the number assigned to the filed record and 


the date and time of filing; 


(3) Maintain the filed record for public inspection; and 
(4) Index the filed record in accordance with subsections (c), (d), and (e). 
(b) File number. Except as otherwise provided in subsection (i), a file 
number assigned after January 1, 2002, must include a digit that: 
(1) Is mathematically derived from or related to the other digits of the file 


number; and 
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(2) Aids the filing office in determining whether a number communicated 
as the file number includes a single-digit or transpositional error. 

(c) Indexing: general. Except as otherwise provided in subsections (d) and 
(e), the filing office shall: 

(1) Index an initial financing statement according to the name of the 
debtor and index all filed records relating to the initial financing statement 
in a manner that associates with one another an initial financing statement 
and all filed records relating to the initial financing statement; and 

(2) Index a record that provides a name of a debtor which was not 
previously provided in the financing statement to which the record relates 
also according to the name that was not previously provided. 

(d) Indexing: real-property-related financing statement. If a financing 
statement is filed as a fixture filing or covers as-extracted collateral or timber 
to be cut, it must be filed for record and the filing office shall index it: 

(1) Under the names of the debtor and of each owner of record shown on 
the financing statement as if they were the mortgagors under a mortgage of 
the real property described; and 

(2) To the extent that the law of this state provides for indexing of records 
of mortgages under the name of the mortgagee, under the name of the 
secured party as if the secured party were the mortgagee thereunder, or, if 
indexing is by description, as if the financing statement were a record of a 
mortgage of the real property described. 

(e) Indexing: real-property-related assignment. If a financing state- 
ment is filed as a fixture filing or covers as-extracted collateral or timber to be 
cut, the filing office shall index an assignment filed under § 47-9-514(a) or an 
amendment filed under § 47-9-514(b): 

(1) Under the name of the assignor as grantor; and 

(2) To the extent that the law of this state provides for indexing a record 
of the assignment of a mortgage under the name of the assignee. 

(f) Retrieval and association capability. The filing office shall maintain 
a capability: 

(1) To retrieve a record by the name of the debtor and by the file number 
assigned to the initial financing statement to which the record relates; and 

(2) To associate and retrieve with one another an initial financing state- 
ment and each filed record relating to the initial financing statement. 

(g) Removal of debtor’s name. The filing office may not remove a debtor’s 
name from the index until one (1) year after the effectiveness of a financing 
statement naming the debtor lapses under § 47-9-515 with respect to all 
secured parties of record. 

(h) Timeliness of filing office performance. Except as otherwise pro- 
vided in subsection (i), the filing office shall perform the acts required by 
subsections (a) through (e) at the time and in the manner prescribed by filing- 
office rule, but not later than two (2) business days after the filing office 
receives the record in question. 

(i) Inapplicability to real-property-related filing office. Subsections 
(b) and (h) do not apply to a filing office described in § 47-9-501(a)(1). 


47-9-520 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 8-13-108, 
47-9-102, 47-9-109, 47-9-513, 47-9-523. 
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COMMENTS TO OFFICIAL TEXT 


1. Source. Former sections 9-403(4) and (7), 
and section 9-405(2). 

2. Filing Office’s Duties. Subsections (a) 
through (e) set forth the duties of the filing 
office with respect to filed records. Subsection 
(h), which is new, imposes a minimum standard 
of performance for those duties. Prompt index- 
ing is crucial to the effectiveness of any filing 
system. An accepted but unindexed record af- 
fords no public notice. Subsection (f) requires 
the filing office to maintain appropriate storage 
and retrieval facilities, and subsection (g) con- 
tains minimum requirements for the retention 
of records. 

3. File Number. Subsection (a)(1) requires 
the filing office to assign a unique number to 
each filed record. That number is the “file 
number” only if the record is an initial financ- 
ing statement. See section 9-102 [§ 47-9-102]. 

4. Time of Filing. Subsection (a)(2) and sec- 
tion 9-523 [§ 47-9-523] refer to the “date and 
time” of filing. The statutory text does not 
contain any instructions to a filing office as to 
how the time of filing is to be determined. The 
method of determining or assigning a time of 
filing is an appropriate matter for filing office 
rules to address. 

5. Related Records. Subsections (c) and (f) 
are designed to ensure that an initial financing 
statement and all filed records relating to it are 


associated with one another, indexed under the 
name of the debtor, and retrieved together. To 
comply with subsection (f), a filing office (other 
than a real property recording office in a state 
that enacts subsection (f), Alternative B) must 
be capable of retrieving records in each of two 
ways: By the name of the debtor and by the file 
number of the initial financing statement to 
which the record relates. 

6. Prohibition on Deleting Names from In- 
dex. This article contemplates that the filing 
office will not delete the name of a debtor from 
the index until at least one year passes after 
the effectiveness of the financing statement 
lapses as to all secured parties of record. See 
subsection (g). This rule applies even if the 
filing office accepts an amendment purporting 
to delete or modify the name of a debtor or 
terminate the effectiveness of the financing 
statement. If an amendment provides a modi- 
fied name for a debtor, the amended name 
should be added to the index, see subsection 
(c)(2), but the preamendment name should re- 
main in the index. 

Compared to former article 9, the rule in 
subsection (g) increases the amount of informa- 
tion available to those who search the public 
records. The rule also contemplates that 
searchers — not the filing office — will deter- 
mine the significance and effectiveness of filed 
records. 


47-9-520. Acceptance and refusal to accept record. 


(a) Mandatory refusal to accept record. A filing office described in 
§ 47-9-501(a)(2) shall refuse to accept a record for filing for a reason set forth 
in § 47-9-516(b), and a filing office may refuse to accept a record for filing only 
for a reason set forth in § 47-9-516(b). 

(b) Communication concerning refusal. If a filing office refuses to accept 
a record for filing, it shall communicate to the person that presented the record 
the fact of and reason for the refusal and the date and time the record would 
have been filed had the filing office accepted it. The communication must be 
made at the time and in the manner prescribed by filing-office rule but, in the 
case of a filing office described in § 47-9-501(a)(2), in no event more than two 
(2) business days after the filing office receives the record. 

(c) When filed financing statement effective. A filed financing state- 
ment satisfying § 47-9-502(a) and (b) is effective, even if the filing office is 
required to refuse to accept it for filing under subsection (a). However, 
§ 47-9-338 applies to a filed financing statement providing information de- 
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scribed in § 47-9-516(b)(5) which is incorrect at the time the financing 


statement is filed. 


(d) Separate application to multiple debtors. If a record communicated 
to a filing office provides information that relates to more than one (1) debtor, 
this part applies as to each debtor separately. 


History. 
Acts 2000, ch. 846, § 1. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. Refusal to Accept Record for Filing. In 
some states, filing offices considered them- 
selves obligated by former article 9 to review 
the form and content of a financing statement 
and to refuse to accept those that they deter- 
mine are legally insufficient. Some filing offices 
imposed requirements for or conditions to filing 
that do not appear in the statute. Under this 
section, the filing office is not expected to make 
legal judgments and is not permitted to impose 
additional conditions or requirements. 

Subsection (a) both prescribes and limits the 
bases upon which the filing office must and may 
reject records by reference to the reasons set 
forth in section 9-516(b) [§ 47-9-516(b)]. For 
the most part, the bases for rejection are lim- 
ited to those that prevent the filing office from 
dealing with a record that it receives — because 
some of the requisite information (e.g., the 
debtor’s name) is missing or cannot be deci- 
phered, because the record is not communi- 
cated by a method (e.g., it is MIME-rather than 
UU-encoded) or medium (e.g., it is written 
rather than electronic) that the filing office 
accepts, or because the filer fails to tender an 
amount equal to or greater than the filing fee. 

3. Consequences of Accepting Rejectable Re- 
cord. Section 9-516(b) [§ 47-9-516(b)] includes 
among the reasons for rejecting an initial fi- 
nancing statement the failure to give certain 
information that is not required as a condition 
of effectiveness. In conjunction with section 
9-516(b)(5) [§ 47-9-516(b)(5)], this section re- 
quires the filing office to refuse to accept a 
financing statement that is legally sufficient to 
perfect a security interest under section 9-502 
[§ 47-9-502] but does not contain a mailing 
address for the debtor or disclose whether the 
debtor is an individual or an organization. The 
information required by section 9-516(b)(5) 


[$ 47-9-516(b)(5)] assists searchers in weeding 
out “false positives,” i.e., records that a search 
reveals but which do not pertain to the debtor 
in question. It assists filers by helping to ensure 
that the debtor’s name is correct and that the 
financing statement is filed in the proper 
jurisdiction. 

If the filing office accepts a financing state- 
ment that does not give this information at all, 
the filing is fully effective. Section 9-520(c) 
[$ 47-9-520(c)]. The financing statement also 
generally is effective if the information is given 
but is incorrect; however, section 9-338 [§ 47- 
9-338] affords protection to buyers and holders 
of perfected security interest who gives value in 
reasonable reliance upon’ the _ incorrect 
information. 

4. Filing Office’s Duties with Respect to Re- 
jected Record. Subsection (b) requires the filing 
office to communicate the fact of rejection and 
the reason therefor within a fixed period of 
time. Inasmuch as a rightfully rejected record 
is ineffective and a wrongfully rejected record is 
not fully effective, prompt communication con- 
cerning any rejection is important. 

5. Partial Effectiveness of Record. Under 
subsection (d), the provisions of this part apply 
to each debtor separately. Thus, a filing office 
may reject an initial financing statement or 
other record as to one named debtor but accept 
it as to the other. 

Example: An initial financing statement is 
communicated to the filing office. The financing 
statement names two debtors, John Smith and 
Jane Smith. It contains all of the information 
described in section 9-516(b)(5) ([§ 47-9- 
516(b)(5)] with respect to John but lacks some 
of the information with respect to Jane. The 
filing office must accept the financing state- 
ment with respect to John, reject it with respect 
to Jane, and notify the filer of the rejection. 


47-9-521. Uniform form of written financing statement and amend- 


ment. 


(a) Initial Financing Statement Form. A filing office that accepts writ- 
ten records may not refuse to accept a written initial financing statement in 
the following form and format except for a reason set forth in § 47-9-516(b): 
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(b) Amendment form. A filing office that accepts written records may not 
refuse to accept a written record in the following form and format except for a 
reason set forth in § 47-9-516(b): 
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History. 
Acts 2000, ch. 846, § 1; 2012, ch. 708, § 18. 


Amendments. 

The 2012 amendment, effective July 1, 2013, 
in (a), deleted the UCC Financing Statement 
form and revised the UCC Financing State- 
ment Addendum form; and, in (b), revised the 
UCC Financing Statement Amendment form 


and added the UCC Financing Statement 
Amendment Addendum form. 


Effective Dates. 

Acts 2012, ch. 708, § 22. July 1, 2013; pro- 
vided, that, for the purpose of the secretary of 
state taking necessary actions for the imple- 
mentation of the act, the act shall take effect 
April 11, 2012. 
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COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. “Safe Harbor” Written Forms. Although 
section 9-520 [§ 47-9-520] limits the bases 
upon which the filing office can refuse to accept 
records, this section provides sample written 
forms that must be accepted in every filing 
office in the country, as long as the filing office’s 
rules permit it to accept written communica- 
tions. By completing one of the forms in this 
section, a secured party can be certain that the 
filing office is obligated to accept it. 

The forms in this section are based upon 
national financing statement forms that were 
in use under former article 9. Those forms were 
developed over an extended period and reflect 
the comments and suggestions of filing officers, 
secured parties and their counsel, and service 
companies. The formatting of those forms and 
of the ones in this section has been designed to 
reduce error by both filers and filing offices. 

A filing office that accepts written communi- 
cations may not reject, on grounds of form or 


format, a filing using these forms. Although 
filers are not required to use the forms, they are 
encouraged and can be expected to do so, inas- 
much as the forms are well designed and avoid 
the risk of rejection on the basis of form or 
format. As their use expands, the forms will 
rapidly become familiar to both filers and filing 
office personnel. Filing offices may and should 
encourage the use of these forms by declaring 
them to be the “standard” (but not exclusive) 
forms for each jurisdiction, albeit without in 
any way suggesting that alternative forms are 
unacceptable. 

The multi-purpose form in subsection (b) 
covers changes with respect to the debtor, the 
secured party, the collateral, and the status of 
the financing statement (termination and con- 
tinuation). A single form may be used for sev- 
eral different types of amendments at once 
(e.g., both to change a debtor’s name and con- 
tinue the effectiveness of the financing state- 
ment). 


47-9-522. Maintenance and destruction of records. 


(a) Post-lapse maintenance and retrieval of information. The filing 
office shall maintain a record of the information provided in a filed financing 
statement for at least one (1) year after the effectiveness of the financing 
statement has lapsed under § 47-9-515 with respect to all secured parties of 
record. The record must be retrievable by using the name of the debtor and by 
using the file number assigned to the initial financing statement to which the 
record relates. 

(b) Destruction of written records. Except to the extent that a statute 
governing disposition of public records provides otherwise, the filing office 
immediately may destroy any written record evidencing a financing statement. 
However, if the filing office destroys a written record, it shall maintain another 
record of the financing statement which complies with subsection (a). 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-513, 
47-9-523. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-403(3), revised 
substantially. 

2. Maintenance of Records. Section 9-523 
[§ 47-9-523] requires the filing office to provide 
information concerning certain lapsed financ- 
ing statements. Accordingly, subsection (a) re- 
quires the filing office to maintain a record of 
the information in a financing statement for at 
least one year after lapse. During that time, the 
filing office may not delete any information 


with respect to a filed financing statement; it 
may only add information, This approach re- 
lieves the filing office from any duty to deter- 
mine whether to substitute or delete informa- 
tion upon receipt of an amendment. It also 
assures searchers that they will receive all 
information with respect to financing state- 
ments filed against a debtor and thereby be 
able themselves to determine the state of the 
public record. 
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The filing office may maintain this informa- vided that the filing office maintains another 
tion in any medium. Subsection (b) permits the record of the information contained in the fi- 
filing office immediately to destroy written re- nancing statement as required by subsection 
cords evidencing a financing statement, pro- (a). 


47-9-523. Information from filing office — Sale or license of records. 


(a) Acknowledgment of filing written record. If a person that files a 
written record requests an acknowledgment of the filing, the filing office shall 
send to the person an image of the record showing the number assigned to the 
record pursuant to § 47-9-519(a)(1) and the date and time of the filing of the 
record. However, if the person furnishes a copy of the record to the filing office, 
the filing office may instead: 

(1) note upon the copy the number assigned to the record pursuant to 
§ 47-9-519(a)(1) and the date and time of the filing of the record; and 

(2) send the copy to the person. 

(b) Acknowledgment of filing other record. If a person files a record 
other than a written record, the filing office shall communicate to the person an 
acknowledgment that provides: 

(1) the information in the record; 

(2) the number assigned to the record pursuant to § 47-9-519(a)(1); and 

(3) the date and time of the filing of the record. 

(c) Communication of requested information. A filing office described 
in § 47-9-501(a)(2) shall, and a filing office described in § 47-9-501(a)(1) may, 
communicate or otherwise make available in a record the following informa- 
tion to any person that requests it: 

(1) whether there is on file on a date and time specified by the filing office, 
but not a date earlier than three (3) business days before the filing office 
receives the request, any financing statement that: 

(A) designates a particular debtor or, if the request so states, designates 

a particular debtor at the address specified in the request; 

(B) has not lapsed under § 47-9-515 with respect to all secured parties 
of record; and 

(C) if the request so states, has lapsed under § 47-9-515 and a record of 
which is maintained by the filing office under § 47-9-522(a); 

(2) the date and time of filing of each financing statement; and 

(3) the information provided in each financing statement. 

(d) Medium for communicating information. In complying with its duty 
under subsection (c), the filing office may communicate information in any 
medium. However, if requested, the filing office shall communicate information 
by issuing a record that can be admitted into evidence in the courts of this state 
without extrinsic evidence of its authenticity. 

(e) Timeliness of filing office performance. The filing office described in 
§ 47-9-501(a)(2) shall perform the acts required by subsections (a) through (d) 
at the time and in the manner prescribed by filing office rule, but not later than 
two (2) business days after the filing office receives the request. 

(f) Public availability of records. At least weekly, the secretary of state 
shall offer to sell or license to the public on a nonexclusive basis, in bulk, copies 
of all records filed in it under this part, in every medium from time to time 
available to the filing office described in § 47-9-501(a)(2). 


47-9-523 
History. 
Acts 2000, ch. 846, § 1. 


Cross-References. 
Transition provisions, title 47, ch. 9, part 7. 
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Section to Section References. 
This section is referred to in § 47-9-513. 


+ 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Mistake by Filing Officer. 

When the filing officer makes a mistake in 
indexing a financing statement, the secured 
creditor, who has filed a financing statement 
that substantially complies with the statutory 
requirements and that is not seriously mislead- 
ing, is not penalized. In re Williams, 112 B.R. 
913, 1990 Bankr. LEXIS 644 (Bankr. E.D. Tenn. 
1990). 

Because the filing officer did not reject fi- 


nancing statement which listed more than one 
debtor, and because the financing statement 
should have been indexed by the filing officer 
under each of the names listed as debtors on 
the financing statement, the financing state- 
ment was sufficient to satisfy the filing require- 
ments for perfection. In re Williams, 112 B.R. 
913, 1990 Bankr. LEXIS 644 (Bankr. E.D. Tenn. 
1990). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-407; subsections 
(d) and (e) are new. 

2. Filing Office’s Duty to Provide Informa- 
tion. Former section 9-407, dealing with obtain- 
ing information from the filing office, was 
bracketed to suggest to legislatures that its 
enactment was optional. Experience has shown 
that the method by which interested persons 
can obtain information concerning the public 
records should be uniform. Accordingly, the 
analogous provisions of this article are not in 
brackets. 

Most of the other changes from former sec- 
tion 9-407 are for clarification, to embrace me- 
dium-neutral drafting, or to impose standards 
of performance on the filing office. 

3. Acknowledgments of Filing. Subsections 
(a) and (b) require the filing office to acknowl- 
edge the filing of a record. Under subsection (a), 
the filing office is required to acknowledge the 
filing of a written record only upon request of 
the filer. Subsection (b) requires the filing office 
to acknowledge the filing of a non-written re- 
cord even in the absence of a request from the 
filer. 

4. Response to Search Request. Subsection 
(c)(3) requires the filing office to provide “the 
information contained in each financing state- 
ment” to a person who requests it. This require- 
ment can be satisfied by providing copies, im- 
ages, or reports. The requirement does not in 
any manner inhibit the filing office from also 
offering to provide less than all of the informa- 
tion (presumably for a lower fee) to a person 
who asks for less. Thus, subsection (c) accom- 
modates the practice of providing only the type 
of record (e.g., initial financing statement, con- 
tinuation statement), number assigned to the 
record, date and time of filing, and names and 
addresses of the debtor and secured party when 


a requesting person asks for no more (i.e., when 
the person does not ask for copies of financing 
statements). In contrast, the filing office’s obli- 
gation under subsection (b) to provide an ac- 
knowledgment containing “the information 
contained in the record” is not defined by a 
customer’s request. Thus unless the filer stipu- 
lates otherwise, to comply with subsection (b) 
the filing office’s acknowledgment must contain 
all of the information in a record. 

Subsection (c) assures that a minimum 
amount of information about filed records will 
be available to the public. It does not preclude a 
filing office from offering additional services. 

5. Lapsed and Terminated Financing State- 
ments. This section reflects the policy that 
terminated financing statements will remain 
part of the filing office’s data base. The filing 
office may remove from the data base only 
lapsed financing statements, and then only 
when at least a year has passed after lapse. See 
section 9-519(g) [§ 47-9-519(g)]. Subsection 
(c)(1)(C) requires a filing office to conduct a 
search and report as to lapsed financing state- 
ments that have not been removed from the 
data base, when requested. 

6. Search by Debtor’s Address. Subsection 
(c)(1)(A) contemplates that, by making a single 
request, a searcher will receive the results of a 
search of the entire public record maintained 
by any given filing office. Addition of the brack- 
eted language in subsection (c)(1)(A) would 
permit a search report limited to financing 
statements showing a particular address for 
the debtor, but only if the search request is so 
limited. With or without the bracketed lan- 
guage, this subsection does not permit the filing 
office to compel a searcher to limit a request by 
address.. 

7. Medium of Communication; Certificates. 
Former article 9 provided that the filing office 
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respond to a request for information by provid- 
ing a certificate. The principle of medium-neu- 
trality would suggest that the statute not re- 
quire a written certificate. Subsection (d) 
follows this principle by permitting the filing 
office to respond by communicating “in any 
medium.” By permitting communication “in 
any medium,” subsection (d) is not inconsistent 
with a system in which persons other than 
filing office staff conduct searches of the filing 
office’s (computer) records. 

Some searchers find it necessary to introduce 
the results of their search into evidence. Be- 
cause official written certificates might be in- 
troduced into evidence more easily than official 
communications in another medium, subsec- 
tion (d) affords states the option of requiring 
the filing office to issue written certificates 
upon request. The alternative bracketed lan- 
guage in subsection (d) recognizes that some 
states may prefer to permit the filing office to 
respond in another medium, as long as the 
response can be admitted into evidence in the 
courts of that state without extrinsic evidence 


47-9-524. Delay by filing office. 


SECURED TRANSACTIONS 


47-9-525 


of its authenticity. 

8. Performance Standard. The utility of the 
filing system depends on the ability of search- 
ers to get current information quickly. Accord- 
ingly, subsection (e) requires that the filing 
office respond to a request for information no 
later than two business days after it receives 
the request. The information contained in the 
response must be current as of a date no earlier 
than three business days before the filing office 
receives the request. See subsection (c)(1). The 
failure of the filing office to comply with perfor- 
mance standards, such as subsection (e), has no 
effect on the private rights of persons affected 
by the filing of records. 

9. Sales of Records in Bulk. Subsection (f), 
which is new, mandates that the appropriate 
official or the filing office sell or license the 
filing records to the public in bulk, on a nonex- 
clusive basis, in every medium available to the 
filing office. The details of implementation are 
left to filing-office rules. 


Delay by the filing office beyond a time limit prescribed by this part is 


excused if: 


(1) the delay is caused by interruption of communication or computer 
facilities, war, emergency conditions, failure of equipment, or other circum- 
stances beyond control of the filing office; and 

(2) the filing office exercises reasonable diligence under the circum- 


stances. 


History. 
Acts 2000, ch. 846, § 1. 


COMMENTS TO OFFICIAL TEXT 


Source. New; derived from section 4-109. 


47-9-525. Fees. 


(a) Initial financing statement. Except as otherwise provided in subsec- 
tion (d), the uniform fee for filing and indexing a record under this part is: 

(1) fifteen dollars ($15.00) if the record is communicated in writing and 
consists of ten (10) or fewer pages; or 

(2) fifteen dollars ($15.00) plus fifty cents (50¢) per page in excess of ten 
(10) pages, if the record is communicated in writing and consists of more 
than ten (10) pages. 

(3) an amount as established by filing-office rule adopted and promul- 
gated in accordance with the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5, if the record is communicated by another 
medium authorized by the filing office. 

(b) Number of names. Except as otherwise provided in subsection (e), if a 
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record is communicated in writing, the uniform fee for each name more than 
one required to be indexed is fifteen dollars ($15.00). . 

(c) Response to information request. 

(1) The uniform fee for responding to a written request for information 
from the filing office, including for issuing a certificate showing whether 
there is on file any financing statement naming a particular debtor, is fifteen 
dollars ($15.00). Upon request, the filing office shall furnish a copy of any 
filed financing statement for a uniform fee of one dollar ($1.00) per page. 

(2) The filing office may establish a uniform fee for responding to a request 
for information communicated by another medium authorized by the filing 
office, including issuing a certificate showing whether there is on file any 
financing statement naming a particular debtor and including a per page 
fee, by rule adopted and promulgated in accordance with the Uniform 
Administrative Procedures Act. 

(d) Record of mortgage. This section does not require a fee with respect to 
a record of a mortgage which is effective as a financing statement filed as a 
fixture filing or as a financing statement covering as-extracted collateral or 
timber to be cut under § 47-9-502(c). However, the recording and satisfaction 
fees that otherwise would be applicable to the record of the mortgage apply. 

(e) Tennessee Recording Tax. In addition to the fees described above, tax 
may be payable under § 67-4-409(b), upon the filing of a financing statement. 
The filing officer may accept the representation on the financing statement, or 
in an accompanying sworn statement, of the amount of indebtedness for 
recording tax purposes, and need not verify the computation of the amount of 
such tax. The amount tendered to the filing officer shall be applied first to the 
filing fee and then to any tax imposed on the filing. No statement of 
indebtedness prescribed by law on or accompanying a financing statement 
shall limit the amount of any security interest perfected by filing the financing 
statement or shall otherwise impair its effectiveness. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in § 43-31-105. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Various sections of former part 4. 

2. Fees. This section contains all fee require- 
ments for filing, indexing, and responding to 
requests for information. Uniformity in the fee 
structure (but not necessarily in the amount of 
fees) makes this article easier for secured par- 
ties to use and reduces the likelihood that a 
filed record will be rejected for failure to pay at 
least the correct amount of the fee. See section 
9-516(b)(2) [§ 47-9-516(b)(2)]. 

The costs of processing electronic records are 
less than those with respect to written records. 
Accordingly, this section mandates a lower fee 
as an incentive to file electronically and im- 
poses the additional charge (if any) for multiple 
debtors only with respect to written records. 


When written records are used, this article 
encourages the use of the uniform forms in 
section 9-521 [§ 47-9-521]. The fee for filing 
these forms should be no greater than the fee 
for other written records. 

To make the relevant information included in 
a filed record more accessible once the record is 
found, this section mandates a higher fee for 
longer written records than for shorter ones. 
Finally, recognizing that financing statements 
naming more than one debtor are most often 
filed against a husband and wife, any addi- 
tional charge for multiple debtors applies to 
records filed with respect to more than two 
debtors, rather than with respect to more than 
one. 
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47-9-526. Filing-office rules. 


(a) Adoption of filing-office rules. The secretary of state shall adopt and 

publish rules to implement this chapter. The filing-office rules must be: 
(1) consistent with this chapter; and 
(2) adopted and published in accordance with the Uniform Administrative 

Procedures Act, compiled in title 4, chapter 5. 

(b) Harmonization of rules. To keep the filing-office rules and practices of 
the filing office in harmony with the rules and practices of filing offices in other 
jurisdictions that enact substantially this part, and to keep the technology 
used by the filing office compatible with the technology used by filing offices in 
other jurisdictions that enact substantially this part, the secretary of state, so 
far as is consistent with the purposes, policies, and provisions of this chapter, 


in adopting, amending, and repealing filing-office rules, shall: 
(1) consult with filing offices in other jurisdictions that enact substan- 


tially this part; and 


(2) consult the most recent version of the Model Rules promulgated by the 
International Association of Corporate Administrators or any successor 


organization; and 


(3) take into consideration the rules and practices of, and the technology 
used by, filing offices in other jurisdictions that enact substantially this part. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in § 47-9-102. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New; subsection (b) derives in 
part from the Uniform Consumer Credit Code 
(1974). 

2. Rules Required. Operating a filing office is 
a complicated business, requiring many more 
rules and procedures than this article can use- 
fully provide. Subsection (a) requires the adop- 
tion of rules to carry out the provisions of 
article 9. The filing office rules must be consis- 
tent with the provisions of the statute and 
adopted in accordance with local procedures. 
The publication requirement informs secured 
parties about filing office practices, aids se- 
cured parties in evaluating filing-related risks 
and costs, and promotes regularity of applica- 
tion within the filing office. 

3. Importance of Uniformity. In today’s na- 
tional economy, uniformity of the policies and 
practices of the filing offices will reduce the 
costs of secured transactions substantially. The 
International Association of Corporate Admin- 
istrators (IACA), referred to in subsection (b), is 
an organization whose membership includes 
filing officers from every state. These individu- 
als are responsible for the proper functioning of 


the article 9 filing system and have worked 
diligently to develop model filing office rules, 
with a view toward efficiency and uniformity. 

Although uniformity is an important desid- 
eratum, subsection (a) affords considerable 
flexibility in the adoption of filing office rules. 
Each state may adopt a version of subsection 
(a) that reflects the desired relationship be- 
tween the statewide filing office described in 
section 9-501(a)(2) [§ 47-9-501(a)(2)] and the 
local filing offices described in_ section 
9-501(a)(1) [§ 47-9-501(a)(1)] and that takes 
into account the practices of its filing offices. 
Subsection (a) need not designate a single offi- 
cial or agency to adopt rules applicable to all 
filing offices, and the rules applicable to the 
statewide filing office need not be identical to 
those applicable to the local filing office. For 
example, subsection (a) might provide for the 
statewide filing office to adopt filing office rules, 
and, if not prohibited by other law, the filing 
office might adopt one set of rules for itself and 
another for local offices. Or, subsection (a) 
might designate one official or agency to adopt 
rules for the statewide filing office and another 
to adopt rules for local filing offices. 
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47-9-527. Duty to report. 


The secretary of state shall report annually on or before February 1 to the 
governor and general assembly on the operation of the filing office. The report 
must contain a statement of the extent to which: 

(1) the filing-office rules are not in harmony with the rules of filing offices 
in other jurisdictions that enact substantially this part and the reasons for 
these variations; and 

(2) the filing-office rules are not in harmony with the most recent version 
of the Model Rules promulgated by the International Association of Corpo- 
rate Administrators, or any successor organization, and the reasons for these 
variations. 


History. general assembly members of publication of 
Acts 2000, ch. 846, § 1. report, § 3-1-114. 


Cross-References. 
Reporting requirement satisfied by notice to 


COMMENTS TO OFFICIAL TEXT 


1. Source. New; derived in part from the with the requirement that the filing office’s 
Uniform Consumer Credit, Code (1974). policies, practices, and technology be consistent 
2. Duty to Report. This section is designed to _and compatible with the policies, practices, and 
promote compliance with the standards of per- _ technology of other filing offices. 
formance imposed upon the filing office and 


PART 6 
DEFAULT 


Mis 


DEFAULT AND ENFORCEMENT OF SECURITY 
INTEREST 


47-9-601. Rights after default — Judicial enforcement — Consignor or 
buyer of accounts, chattel paper, payment intangibles, or 
promissory notes. 


(a) Rights of secured party after default. After default, a secured party 
has the rights provided in this part and, except as otherwise provided in 
§ 47-9-602, those provided by agreement of the parties. A secured party: 

(1) May reduce a claim to judgment, foreclose, or otherwise enforce the 
claim, security interest, or agricultural lien by any available judicial 
procedure; and 

(2) If the collateral is documents, may proceed either as to the documents 
or as to the goods they cover. 

(b) Rights and duties of secured party in possession or control. A 
secured party in possession of collateral or control of collateral under § 47-7- 
106, § 47-9-104, § 47-9-105, § 47-9-106, or § 47-9-107 has the rights and 
duties provided in § 47-9-207. 
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(c) Rights cumulative; simultaneous exercise. The rights under subsec- 
tions (a) and (b) are cumulative and may be exercised simultaneously. 

(d) Rights of debtor and obligor. Except as otherwise provided in 
subsection (g) and § 47-9-605, after default, a debtor and an obligor have the 
rights provided in this part and by agreement of the parties. 

(e) Lien of levy after judgment. If a secured party has reduced its claim 
to judgment, the lien of any levy that may be made upon the collateral by 
virtue of an execution based upon the judgment relates back to the earliest of: 

(1) The date of perfection of the security interest or agricultural lien in the 


collateral; 


(2) The date of filing a financing statement covering the collateral; or 
(3) Any date specified in a statute under which the agricultural lien was 


created. 


(f) Execution sale. A sale pursuant to an execution is a foreclosure of the 
security interest or agricultural lien by judicial procedure within the meaning 
of this section. A secured party may purchase at the sale and thereafter hold 
the collateral free of any other requirements of this chapter. 

(g) Consignor or buyer of certain rights to payment. Except as 
otherwise provided in § 47-9-607(c), this part imposes no duties upon a 
secured party that is a consignor or is a buyer of accounts, chattel paper, 
payment intangibles, or promissory notes. 

(h) Foreclosure under this chapter is not deemed to be debt collection. 


History. 
Acts 2000, ch. 846, § 1; 2002, ch. 745, § 4; 
2008, ch. 814, § 38. 


Compiler’s Notes. 

Former part 6, §§ 47-9-601 — 47-9-607 (Acts 
1985, ch. 404, §§ 36-42), concerning transition 
provisions, was repealed and replaced in the 
revision of chapter 9 of the Uniform Commer- 
cial Code by Acts 2000, ch. 846, § 1, effective 
July 1, 2001. 


Cross-References. 

Agricultural production input security inter- 
ests, title 43, ch. 31. 

Hindering secured creditors, penalty, § 39- 
14-116. 

Transition provisions, title 47, ch. 9, part 7. 


Section to Section References. 
This part is referred to in §§ 43-31-106, 45- 
15-114. 


Prior Tennessee Law: 
§ 47-1007. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Commercial Law, §§ 97, 104. 


Law Reviews. 

Renegotiation and Secured Credit: Explain- 
ing the Equity of Redemption (Marshall E. 
Tracht), 52 Vand. L. Rev. 599 (1999). 

The 1972 Amendments to Article Nine of the 
Uniform Commercial Code: Attachment and 
Enforceability, Future Advance, and Proceeds 
(George L. Dawson), 16 Mem. St. U.L. Rev. 65 
(1985). 


Cited: 

Kincaid v. Southtrust Bank, 221 S.W.3d 32, 
2006 Tenn. App. LEXIS 711 (Tenn. Ct. App. 
2006). 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


Mortgagee’s Remedies on Default. 

. Conditional Seller’s Remedies on Default. 
. Pledgee’s Remedies on Default. 

. Effect of Irregularities or Noncompliance. 
. Effect of Additional Security. 


6. Default. 
7. Waiver. 


1. Mortgagee’s Remedies on Default. 

The mortgagee may use any of three rem- 
edies to foreclose his security. He can first file a 
bill to foreclose; secondly he can bring his action 
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of debt or covenant for the money. To these suits 
there is no limitation by law, and are only 
barred by the presumption of payment; thirdly 
he can sue at law for the thing mortgaged. In 
the latter instance there is a limitation, and if 
he elects it, he must take it with its limitation. 
Lawrence v. Bridleman, 11 Tenn. 496, 1832 
Tenn. LEXIS 103 (1832). 

The mortgagee or creditor in a trust deed 
may purchase at the sale provided for by the 
deed, but the relation which such creditor or 
mortgagee holds to the debtor imposes on him 
the observance of fairness and good faith, and if 
he abuse the power which he holds, and be- 
comes the purchaser, he will be regarded as 
holding the property only as security for his 
debtor. Lyon v. Jones, 25 Tenn. 533, 1846 Tenn. 
LEXIS 32 (1846). 

Where no statute controls the method of 
foreclosing a chattel mortgage the individuals 
can contract as they see fit so long as such a 
contract is not against public policy, and con- 
tract providing that on default of the mortgagor 
the mortgagee could take possession without 
legal proceedings, and sell the same at public or 
private sale without notice and without de- 
mand of performance, was valid. Third Nat’l 
Bank v. Olive, 198 Tenn. 687, 281 S.W.2d 675, 
1955 Tenn. LEXIS 421 (1955). 


2. Conditional Seller’s Remedies on De- 
fault. 

Where reservation of title in the vendor ap- 
peared in the contract and not in the notes and 
notes were sold to bank, the right to replevin 
the automobile was not limited to the bank but 
the vendor still had the right to regain posses- 
sion of the automobile. McDonald Auto. Co. v. 
Bicknell, 129 Tenn. 493, 167 S.W. 108, 1914 
Tenn. LEXIS 138 (1914), rev'd, Shaw v. Webb, 
131 Tenn. 173, 174 S.W. 273, 1914 Tenn. LEXIS 
96, L.R.A. (n.s.) 1915D1141 (1915). 

The summary remedy provided in the condi- 
tional sales statute when used must be strictly 
pursued by retaking possession by consent of 
the purchaser or by process of law so that the 
respective rights of both parties may be fully 
protected and enforced. Saxon v. Champion 
Shoe Machinery Co., 7 Tenn. App. 603, — 
S.W.2d —, 1928 Tenn. App. LEXIS 84 (Tenn. Ct. 
App. 1928). See also Murray v. Federal Motor 
Truck Sales Corp., 160 Tenn. 140, 22 S.W.2d 
227, 1929 Tenn. LEXIS 84 (1929), modified, 160 
Tenn. 146, 23 S.W.2d 913 (1930). 

The conditional sales statute provides two 
methods by which the vendor of property may 
recover possession for the purpose of resale, one 
where the vendor retakes possession by the 
consent of the purchaser, the other where the 
vendor regains possession by process of law. 
Mitchell v. Automobile Sales Co., 161 Tenn. 1, 
28 S.W.2d 51, 1930 Tenn. LEXIS 1, 83 A.L.R. 
955 (1930). 

Plaintiff in action on conditional sales con- 
tract cannot have judgment both upon the 
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notes and for possession. Friedman v. Georgia 
Showcase Co., 27 Tenn. App. 574, 183 S.W.2d 9, 
1944 Tenn. App. LEXIS “96 (Tenn. Ct. App. 
1944). 


3. Pledgee’s Remedies on Default. 

The pledgee of a slave, by mere verbal pledge 
to secure advances made to the pledgor, may 
sell such slave, on default of payment upon 
reasonable notice to the pledgor, without the 
aid of a judicial sentence or decree; but he has 
his election as to the mode of sale. He may file 
his bill in equity for sale, and the latter course 
is necessary, in order to destroy the right of 
redemption, which would continue to exist in 
case of a sale by the mere act of the party. 
Arendale v. Samuel D. Morgan & Co., 37 Tenn. 
703, 1857 Tenn. LEXIS 124 (1857). 

There is no rule requiring the pledgee to 
make a formal announcement of the reason on 
which he exercises his power of sale, if notice 
thereof has not been stipulated for in the con- 
tract by which the pledge was made. McDougall 
v. Hazelton Tripod-Boiler Co., 88 F. 217, 1898 
U.S. App. LEXIS 2080 (6th Cir. Tenn. 1898). 

In the absence of express authority, the 
pledgee has no right to sell or dispose of collat- 
eral securities, such as bills and notes, upon 
default in the payment of the original debt. 
Moses v. Grainger, 106 Tenn. 7, 58 S.W. 1067, 
1900 Tenn. LEXIS 127, 53 L.R.A. 857 (1900). 


4. Effect of Irregularities or Noncompli- 
ance. 

While a mortgagee must dispose of the prop- 
erty according to the stipulations of the mort- 
gage and the provisions of the statute govern- 
ing the foreclosure of chattel mortgages, yet it 
is not the law that if he fails so to do in any 
essential particular or if he omits to sell the 
property after taking possession of the same, 
the mortgage is thereby invalidated and the 
len lost. But in either case when other credi- 
tors have a junior claim upon the property the 
mortgagee must account for its value. Tacker v. 
Mitchell, 3 Tenn. App. 495, — S.W. —, 1926 
Tenn. App. LEXIS 127 (Tenn. Ct. App. 1926). 

Although repossession of truck sold on condi- 
tional sales contract was obtained without the 
consent of the purchaser and without legal 
process, such taking was lawful when assent to 
the taking was given in the conditional sales 
contract itself and possession was obtained 
without a breach of the peace, actual or invited. 
Morrison v. Galyon Motor Co., 16 Tenn. App. 
394, 64 S.W.2d 851, 1932 Tenn. App. LEXIS 10 
(Tenn. Ct. App. 1932). 

Conditional vendor who retakes property 
without consent of conditional vendee or with- 
out process of law is liable for conversion. Rice 
v. Lusky Furniture Co., 167 Tenn. 202, 68 
S.W.2d 107, 1933 Tenn. LEXIS 26 (1934). 

It did not matter whether or not the property 
was lawfully repossessed, if the property was 
thereafter advertised and sold in accordance 
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with statute, the penalty provided in § 7291 of 
the 1932 Code (former § 47-1306) did not apply, 
although if the retaking was done in an unlaw- 
ful manner, the seller was liable for damages 
arising out of the conversion. International 
Harvester Co. v. Farmer, 174 Tenn. 88, 123 
S.W.2d 1089, 1938 Tenn. LEXIS 67 (1939). 


5. Effect of Additional Security. 

The subsequent taking of security, personal 
or collateral, by the conditional seller, did not 
operate to divest such seller of his retained title 
and his rights under the contract. McDonald 
Auto. Co. v. Bicknell, 129 Tenn. 493, 167 S.W. 
108, 1914 Tenn. LEXIS 138 (1914), rev’d, Shaw 
v. Webb, 131 Tenn. 173, 174 S.W. 273, 1914 
Tenn. LEXIS 96, L.R.A. (n.s.) 1915D1141 
(1915). 


6. Default. 
Where check, which was given as part of the 


Collateral References. 
Repossession by secured seller as affecting 
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down payment, was not paid there was a de- 
fault authorizing recovery of the property. Mor- 
rison v. Galyon Motor Co., 16 Tenn. App. 394, 64 
S.W.2d 851, 1932 Tenn. App. LEXIS 10 (Tenn. 
Ct. App. 1932). 

Although clause in conditional sales contract 
required buyer to obtain insurance, the failure 
of buyer to obtain insurance was not ground for 
acceleration where the insurance clause con- 
tained no such provision. Brandtjen & Kluge, 
Inc. v. Pope, 28 Tenn. App. 679, 192 S.W.2d 496, 
1945 Tenn. App. LEXIS 102 (Tenn. Ct. App. 
1945). 


7. Waiver. 

The debtor cannot waive any of his rights or 
any of the duties of the secured party in dispos- 
ing of collateral. In re Four Star Music Co., 2 
B.R. 454, 1979 Bankr. LEXIS 715 (Bankr. M.D. 
Tenn. 1979). 


his right on note or other obligation given as a 
down payment. 49 A.L.R.3d 364. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-501(1), (2), (5). 

2. Enforcement: In General. The rights of a 
secured party to enforce its security interest in 
collateral after the debtor’s default are an im- 
portant feature of a secured transaction. (Note 
that the term “rights,” as defined in section 
1-201 [§ 47-1-201], includes “remedies.”) This 
part provides those rights as well as certain 
limitations on their exercise for the protection 
of the defaulting debtor, other creditors, and 
other affected persons. However, subsections 
(a) and (d) make clear that the rights provided 
in this part do not exclude other rights provided 
by agreement. 

3. When Remedies Arise. Under subsection 
(a) the secured party’s rights arise “(a)fter de- 
fault.” As did former section 9-501, this article 
leaves to the agreement of the parties the 
circumstances giving rise to a default. This 
article does not determine whether a secured 
party’s post-default conduct can constitute a 
waiver of default in the face of an agreement 
stating that such conduct shall not constitute a 
waiver. Rather, it continues to leave to the 
parties’ agreement, as supplemented by law 
other than this article, the determination 
whether a default has occurred or has been 
waived. See section 1-103 [§ 47-1-103]. 

4. Possession of Collateral; Section 9-207 
[§ 47-9-207]. After a secured party takes pos- 
session of collateral following a default, there is 
no longer any distinction between a security 
interest that before default was nonpossessory 
and a security interest that was possessory 
before default, as under a common-law pledge. 


This part generally does not distinguish be- 
tween the rights of a secured party with a 
nonpossessory security interest and those of a 
secured party with a possessory security inter- 
est. However, section 9-207 [§ 47-9-207] ad- 
dresses rights and duties with respect to collat- 
eral in a secured party’s possession. Under 
subsection (b) of this section, section 9-207 
[§ 47-9-207] applies not only to possession be- 
fore default but also to possession after default. 
Subsection (b) also has been conformed to sec- 
tion 9-207 [§ 47-9-207], which, unlike former 
section 9-207, applies to secured parties having 
control of collateral. 

5. Cumulative Remedies. Former section 
9-501(1) provided that the secured party’s rem- 
edies were cumulative, but it did not explicitly 
provide whether the remedies could be exer- 
cised simultaneously. Subsection (c) permits 
the simultaneous exercise of remedies if the 
secured party acts in good faith. The liability 
scheme of subpart 2 affords redress to an ag- 
grieved debtor or obligor. Moreover, permitting 
the simultaneous exercise of remedies under 
subsection (c) does not override any non-UCC 
law, including the law of tort and statutes 
regulating collection of debts, under which the 
simultaneous exercise of remedies in a particu- 
lar case constitutes abusive behavior or harass- 
ment giving rise to liability. 

6. Judicial Enforcement. Under subsection 
(a) a secured party may reduce its claim to 
judgment or foreclose its interest by any avail- 
able procedure outside this article under appli- 
cable law. Subsection (e) generally follows for- 


47-9-602 


mer section 9-501(5). It makes clear that any 
judicial lien that the secured party may acquire 
against the collateral effectively is a continua- 
tion of the original security interest (if per- 
fected) and not the acquisition of a new interest 
or a transfer of property on account of a preex- 
isting obligation. Under former section 
9-501(5), the judicial lien was stated to relate 
back to the date of perfection of the security 
interest. Subsection (e), however, provides that 
the lien relates back to the earlier of the date of 
filing or the date of perfection. This provides a 
secured party who enforces a security interest 
by judicial process with the benefit of the “first- 
to-file-or-perfect” priority rule of section 
9-322(a)(1) [§ 47-9-322(a)(1)]. 

7. Agricultural Liens. Part 6 provides paral- 
lel treatment for the enforcement of agricul- 
tural liens and security interests. Because ag- 
ricultural liens are statutory rather than 
consensual, this article does draw a few distinc- 
tions between these liens and security inter- 
ests. Under subsection (e), the statute creating 
an agricultural lien would govern whether and 
the date to which an execution lien relates 
back. Section 9-606 [§ 47-9-606] explains when 
a “default” occurs in the agricultural lien 
context. 
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8. Execution Sales. Subsection (f) also fol- 
lows former section 9-501(5) [§ 47-9-501(5)]. It 
makes clear that an execution sale is an appro- 
priate method of foreclosure contemplated by 
this part. However, the sale is governed by 
other law and not by this article, and the 
limitations under section 9-610 [§ 47-9-610] on 
the right of a secured party to purchase collat- 
eral do not apply. 

9. Sales of Receivables; Consignments. Sub- 
section (g) provides that, except as provided in 
section 9-607(c) [§ 47-9-607(c)], the duties im- 
posed on secured parties do not apply to buyers 
of accounts, chattel paper, payment intan- 
gibles, or promissory notes. Although denomi- 
nated “secured parties,” these buyers own the 
entire interest in the property sold and so may 
enforce their rights without regard to the seller 
(“debtor”) or the seller’s creditors. Likewise, a 
true consignor may enforce its ownership inter- 
est under other law without regard to the 
duties that this part imposes on secured par- 
ties. Note, however, that section 9-615 [§ 47-9- 
615] governs cases in which a consignee’s se- 
cured party (other than a consignor) is 
enforcing a security interest that is senior to 
the security interest (i.e., ownership interest) of 
a true consignor. 


47-9-602. Waiver and variance of rights and duties. 


Except as otherwise provided in § 47-9-624, to the extent that they give 
rights to a debtor or obligor and impose duties on a secured party, the debtor 
or obligor may not waive or vary the rules stated in the following listed 


sections: 


(1) Section 47-9-207(b)(4)(C), which deals with use and operation of the 


collateral by the secured party; 


(2) Section 47-9-210, which deals with requests for an accounting and 
requests concerning a list of collateral and statement of account; 
(3) Section 47-9-607(c), which deals with collection and enforcement of 


collateral; 


(4) Sections 47-9-608(a) and 47-9-615(c) to the extent that they deal with 
application or payment of noncash proceeds of collection, enforcement, or 


disposition; 


(5) Sections 47-9-608(a) and 47-9-615(d) to the extent that they require 
accounting for or payment of surplus proceeds of collateral; 

(6) Section 47-9-609 to the extent that it imposes upon a secured party 
that takes possession of collateral without judicial process the duty to do so 


without breach of the peace; 


(7) Sections 47-9-610(b), 47-9-611, 47-9-613, and 47-9-614, which deal 


with disposition of collateral; 


(8) Section 47-9-615(f), which deals with calculation of a deficiency or 
surplus when a disposition is made to the secured party, a person related to 
the secured party, or a secondary obligor; — 

(9) Section 47-9-616, which deals with explanation of the calculation of a 


surplus or deficiency; 
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(10) Sections 47-9-620, 47-9-621, and 47-9-622, which deal with accep- 
tance of collateral in satisfaction of obligation; 

(11) Section 47-9-623, which deals with redemption of collateral; 

(12) Section 47-9-624, which deals with permissible waivers; and 

(13) Sections 47-9-625 and 47-9-626, which deal with the secured party’s 
liability for failure to comply with this chapter. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 6, §§ 47-9-601 — 47-9-607 (Acts 
1985, ch. 404, §§ 36-42), concerning transition 
provisions, was repealed and replaced in the 
revision of chapter 9 of the Uniform Commer- 
cial Code by Acts 2000, ch. 846, § 1, effective 
July 1, 2001. 


Section to Section References. 
This section is referred to in §§ 47-9-601, 
47-9-603. 


Cited: 

Pamperin v. Streamline Mfg., 276 S.W.3d 
428, 2008 Tenn. App. LEXIS 154 (Tenn. Ct. 
App. Mar. 17, 2008). 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Election of Remedies. 

So long as the creditor acts in good faith and 
in a commercially reasonable manner in the 
disposal of the collateral, he may proceed along 
any one or more of his three options provided by 
the U.C.C. American City Bank v. Western 
Auto Supply Co., 631 S.W.2d 410, 1981 Tenn. 
App. LEXIS 591 (Tenn. Ct. App. 1981), super- 
seded by statute as stated in, Higdon v. Regions 
Bank, — S.W.3d —, 2010 Tenn. App. LEXIS 331 
(Tenn. Ct. App. May 13, 2010). 

Although the right to cancel which is arbi- 
trary and without penalty is indicative of a 
lease, it is otherwise where the customer’s 
choice is to continue making payments under 
the agreement or forfeit substantial rights and 


interests in the collateral. In re Puckett, 60 
B.R. 223, 1986 Bankr. LEXIS 6242 (Bankr. 
M.D. Tenn. 1986), affd, 838 F.2d 470, 838 F.2d 
471, 1988 U.S. App. LEXIS 1171 (6th Cir. 1988), 
superseded by statute as stated in, Pacific East- 
ern Corp. v. Gulf Life Holding Co. (In re Pacific 
Eastern Corp.), 223 B.R. 523, 1998 Bankr. 
LEXIS 1000 (Bankr. M.D. Tenn. 1998), super- 
seded by statute as stated in, In re Knowles, 
253 B.R. 412, 2000 Bankr. LEXIS 1315 (Bankr. 
E.D. Ky. 2000), but see American City Bank v. 
Western Auto Supply Co., 631 S.W.2d 410, 1981 
Tenn. App. LEXIS 591 (Tenn. Ct. App. 1981), 
superseded by statute as stated in, Higdon v. 
Regions Bank, — S.W.3d —, 2010 Tenn. App. 
LEXIS 331 (Tenn. Ct. App. May 138, 2010). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-501(3). 

2. Waiver: In General. Section 1-102(3) 
[§ 47-1-102(3)] addresses which provisions of 
the UCC are mandatory and which may be 
varied by agreement. With exceptions relating 
to good faith, diligence, reasonableness, and 
care, immediate parties, as between them- 
selves, may vary its provisions by agreement. 
However, in the context of rights and duties 
after default, our legal system traditionally has 
looked with suspicion on agreements that limit 
the debtor’s rights and free the secured party of 
its duties. As stated in former section 9-501, 
comment 4, “no mortgage clause has ever been 
allowed to clog the equity of redemption.” The 
context of default offers great opportunity for 
overreaching. The suspicious attitudes of the 
courts have been grounded in common sense. 
This section, like former section 9-501(3), codi- 
fies this long-standing and deeply rooted atti- 


tude. The specified rights of the debtor and 
duties of the secured party may not be waived 
or varied except as stated. Provisions that are 
not specified in this section are subject to the 
general rules in section 1-102(3) 
[§ 47-1-102(3)]. 

3. Nonwaivable Rights and Duties. This sec- 
tion revises former section 9-501(3) by restrict- 
ing the ability to waive or modify additional 
specified rights and duties: (i) Duties under 
section 9-207(b)(4)(C) [§ 47-9-207(b)(4)(C)], 
which deals with the use and operation of 
consumer goods; (ii) the right to a response to a 
request for an accounting, concerning a list of 
collateral, or concerning a statement of account 
(section 9-210 [§ 47-9-210]); (iii) the duty to 
collect collateral in a commercially reasonable 
manner (section 9-607 [§ 47-9-607]); (iv) the 
implicit duty to refrain from a breach of the 
peace in taking possession of collateral under 


47-9-603 


section 9-609 [§ 47-9-609]; (v) the duty to apply 
noncash proceeds of collection or disposition in 
a commercially reasonable manner (sections 
9-608 and 9-615 [§§ 47-9-608 and 47-9-615]); 
(vi) the right to a special method of calculating 
a surplus or deficiency in certain dispositions to 
a secured party, a person related to secured 
party, or a secondary obligor (section 9-615 
[§ 47-9-615]); (vii) the duty to give an explana- 
tion of the calculation of a surplus or deficiency 
(section 9-616 [§ 47-9-616]); (viii) the right to 
limitations on the effectiveness of certain waiv- 
ers (section 9-624 [§ 47-9-624]); and (ix) the 
right to hold a secured party liable for failure to 
comply with this article (sections 9-625 and 
9-626 [§§ 47-9-625 and 47-9-626]). For clarity 
and consistency, this article uses the term 
“waive or vary” instead of “renounc[le] or 
modify[]” which appeared in former section 
9-504(3). 

This section provides generally that the 
specified rights and duties “may not be waived 
or varied.” However, it does not restrict the 
ability of parties to agree to settle, compromise, 
or renounce claims for past conduct that may 
have constituted a violation or breach of those 
rights and duties, even if the settlement in- 
volves an express “waiver.” 

Section 9-610(c) [§ 47-9-610(c)] limits the cir- 
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cumstances under which a secured party may 
purchase at its own private disposition. Trans- 
actions of this kind are equivalent to “strict 
foreclosures” and are governed by Sections 
9-620, 9-621, and 9-622 [§§ 47-9-620, 47-9-621, 
and 47-9-622]. The provisions of these sections 
can be waived only to the extent provided in 
Section 9-624(b) [§ 47-9-624(b)]. See Section 
9-602 [§ 47-9-602]. 

4. Waiver by Debtors and Obligors. The re- 
strictions on waiver contained in this section 
apply to obligors as well as debtors. This re- 
solves a question under former article 9 as to 
whether secondary obligors, assuming that 
they were “debtors” for purposes of former part 
5, were permitted to waive, under the law of 
suretyship, rights and duties under that part. 

5. Certain Post-Default Waivers. Section 
9-624 [§ 47-9-624] permits post-default waiv- 
ers in limited circumstances. These waivers 
must be made in agreements that are authen- 
ticated. Under section 1-201 [§ 47-1-201], an 
“‘agreement means the bargain of the parties 
in fact.” In considering waivers under section 
9-624 [§ 47-9-624] and analogous agreements 
in other contexts, courts should carefully scru- 
tinize putative agreements that appear in re- 
cords that also address many additional or 
unrelated matters. 


47-9-603. Agreement on standards concerning rights and duties. 


(a) Agreed standards. The parties may determine by agreement the 
standards measuring the fulfillment of the rights of a debtor or obligor and the 
duties of a secured party under a rule stated in § 47-9-602 if the standards are 


not manifestly unreasonable. 


(b) Agreed standards inapplicable to breach of peace. Subsection (a) 
does not apply to the duty under § 47-9-609 to refrain from breaching the 


peace. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 
Former part 6, §§ 47-9-601 — 47-9-607 (Acts 
1985, ch. 404, §§ 36-42), concerning transition 


provisions, was repealed and replaced in the 
revision of chapter 9 of the Uniform Commer- 
cial Code by Acts 2000, ch. 846, § 1, effective 
July 1, 2001. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-501(3). 

2. Limitation on Ability to Set Standards. 
Subsection (a), like former section 9-501(3), 
permits the parties to set standards for compli- 
ance with the rights and duties under this part 


if the standards are not “manifestly unreason- 
able.” Under subsection (b), the parties are not 
permitted to set standards measuring fulfill- 
ment of the secured party’s duty to take collat- 
eral without breaching the peace. 


47-9-604. Procedure if security agreement covers real property or 


fixtures. 


(a) Enforcement: personal and real property. If a security agreement 
covers both personal and real property, a secured party may proceed: 
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(1) under this part as to the personal property without prejudicing any 
rights with respect to the real property; or 
(2) as to both the personal property and the real property in accordance 
with the rights with respect to the real property, in which case the other 
provisions of this part do not apply. 

(b) Enforcement: fixtures. Subject to subsection (c), if a security agree- 

ment covers goods that are or become fixtures, a secured party may proceed: 
(1) under this part; or 
(2) in accordance with the rights with respect to real property, in which 
case the other provisions of this part do not apply. 

(c) Removal of fixtures. Subject to the other provisions of this part, if a 
secured party holding a security interest in fixtures has priority over all 
owners and encumbrancers of the real property, the secured party, after 
default, may remove the collateral from the real property. 

(d) Injury caused by removal. A secured party that removes collateral 
shall promptly reimburse any encumbrancer or owner of the real property, 
other than the debtor, for the cost of repair of any physical injury caused by the 
removal. The secured party need not reimburse the encumbrancer or owner for 
any diminution in value of the real property caused by the absence of the goods 
removed or by any necessity of replacing them. A person entitled to reimburse- 
ment may refuse permission to remove until the secured party gives adequate 


assurance for the performance of the obligation to reimburse. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 6, §§ 47-9-601 — 47-9-607 (Acts 
1985, ch. 404, §§ 36-42), concerning transition 
provisions, was repealed and replaced in the 


revision of chapter 9 of the Uniform Commer- 
cial Code by Acts 2000, ch. 846, § 1, effective 
July 1, 2001. 


Section to Section References. 
This section is referred to in § 47-9-109. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former sections 9-313(8) and 
9-501(4). 

2. Real-Property-Related Collateral. The col- 
lateral in many transactions consists of both 
real and personal property. In the interest of 
simplicity, speed, and economy, subsection (a), 
like former section 9-501(4), permits (but does 
not require) the secured party to proceed as to 
both real and personal property in accordance 
with its rights and remedies with respect to the 
real property. Subsection (a) also makes clear 
that a secured party who exercises rights under 
part 6 with respect to personal property does 
not prejudice any rights under real-property 
law. 

This article does not address certain other 
real-property-related problems. In a number of 
states, the exercise of remedies by a creditor 
who is secured by both real property and non- 
real property collateral is governed by special 
legal rules. For example, under some antidefi- 
ciency laws, creditors risk loss of rights against 
personal property collateral if they err in en- 
forcing their rights against the real property. 


Under a “one-form-of-action” rule (or rule 
against splitting a cause of action), a creditor 
who judicially enforces a real property mort- 
gage and does not proceed in the same action to 
enforce a security interest in personalty may 
(among other consequences) lose the right to 
proceed against the personalty. Although stat- 
utes of this kind create impediments to enforce- 
ment of security interests, this article does not 
override these limitations under other law. 

3. Fixtures. Subsection (b) is new. It makes 
clear that a security interest in fixtures may be 
enforced either under real property law or 
under any of the applicable provisions of part 6, 
including sale or other disposition either before 
or after removal of the fixtures (see subsection 
(c)). Subsection (b) also serves to overrule cases 
holding that a secured party’s only remedy 
after default is the removal of the fixtures from 
the real property. See, e.g., Maplewood Bank & 
Trust v. Sears, Roebuck & Co., 625 A.2d 537 
(N.J. Super. Ct. App. Div. 1993). 

Subsection (c) generally follows former sec- 
tion 9-313(8). It gives the secured party the 


47-9-605 


right to remove fixtures under certain circum- 
stances. A secured party whose security inter- 
est in fixtures has priority over owners and 
encumbrancers of the real property may re- 
move the collateral from the real property. 
However, subsection (d) requires the secured 
party to reimburse any owner (other than the 
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debtor) or encumbrancer for the cost of repair- 
ing any physical injury caused by the removal. 
This right to reimbursement is implemented by 
the last sentence of subsection (d), which gives 
the owner or encumbrancer a right to security 
or indemnity as a condition for giving permis- 
sion to remove. 


47-9-605. Unknown debtor or secondary obligor. 


A secured party does not owe a duty based on its status as secured party: 
(1) to a person that is a debtor or obligor, unless the secured party knows: 
(A) that the person is a debtor or obligor; 
(B) the identity of the person; and 
(C) how to communicate with the person; or 
(2) to a secured party or lienholder that has filed a financing statement 
against a person, unless the secured party knows: 
(A) that the person is a debtor; and 


(B) the identity of the person. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 

Former part 6, §§ 47-9-601 — 47-9-607 (Acts 
1985, ch. 404, §§ 36-42), concerning transition 
provisions, was repealed and replaced in the 


revision of chapter 9 of the Uniform Commer- 
cial Code by Acts 2000, ch. 846, § 1, effective 
July 1, 2001. 


Section to Section References. 
This section is referred to in § 47-9-601. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. Duties to Unknown Persons. This section 
relieves a secured party from duties owed to a 
debtor or obligor, if the secured party does not 
know about the debtor or obligor. Similarly, it 
relieves a secured party from duties owed to a 
secured party or lienholder who has filed a 
financing statement against the debtor, if the 
secured party does not know about the debtor. 
For example, a secured party may be unaware 
that the original debtor has sold the collateral 
subject to the security interest and that the 


new owner has become the debtor. If so, the 
secured party owes no duty to the new owner 
(debtor) or to a secured party who has filed a 
financing statement against the new owner. 
This section should be read in conjunction with 
the exculpatory provisions in section 9-628 
[§ 47-9-628]. Note that it relieves a secured 
party not only from duties arising under this 
article but also from duties arising under other 
law by virtue of the secured party’s status as 
such under this article, unless the other law 
otherwise provides. 


47-9-606. Time of default for agricultural lien. 


For purposes of this part, a default occurs in connection with an agricultural 


lien at the time the secured party becomes entitled to enforce the lien in > 


accordance with the statute under which it was created. 


History. 
Acts 2000, ch. 846, § 1. 


Compiler’s Notes. 
Former part 6, §§ 47-9-601 — 47-9-607 (Acts 
1985, ch. 404, §§ 36-42), concerning transition 


provisions, was repealed and replaced in the 
revision of chapter 9 of the Uniform Commer- 
cial Code by Acts 2000, ch. 846, § 1, effective 
July 1, 2001. 








$< 
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COMMENTS TO OFFICIAL TEXT 


1. Source. New. explains when “default” occurs in the agricul- 
2. Time of Default. Remedies under this part _tural-lien context. It requires one to consult the 
become available upon the debtor’s “default.” enabling statute to determine when the lien- 


See section 9-601 [§ 47-9-601]. This section holder is entitled to enforce the lien. 


47-9-607. Collection and enforcement by secured party. 


(a) Collection and enforcement generally. If so agreed, and in any 
event after default, a secured party: 

(1) May notify an account debtor or other person obligated on collateral to 
make payment or otherwise render performance to or for the benefit of the 
secured party; 

(2) May take any proceeds to which the secured party is entitled under 
§ 47-9-315; 

(3) May enforce the obligations of an account debtor or other person 
obligated on collateral and exercise the rights of the debtor with respect to 
the obligation of the account debtor or other person obligated on collateral to 
make payment or otherwise render performance to the debtor, and with 
respect to any property that secures the obligations of the account debtor or 
other person obligated on the collateral; 

(4) If it holds a security interest in a deposit account perfected by control 
under § 47-9-104(a)(1), may apply the balance of the deposit account to the 
obligation secured by the deposit account; and 

(5) Ifit holds a security interest in a deposit account perfected by control 
under § 47-9-104(a)(2) or (3), may instruct the bank to pay the balance of the 
deposit account to or for the benefit of the secured party. 

(b) Nonjudicial enforcement of mortgage. If necessary to enable a 
secured party to exercise under subdivision (a)(3) the right of a debtor to 
enforce a mortgage nonjudicially, the secured party may record in the office in 
which a record of the mortgage is recorded: 

(1) Acopy of the security agreement that creates or provides for a security 
interest in the obligation secured by the mortgage; and 

(2) The secured party’s sworn affidavit in recordable form stating that: 

(A) Adefault has occurred with respect to the obligation secured by the 
mortgage; and 
(B) The secured party is entitled to enforce the mortgage nonjudicially. 

(c) Commercially reasonable collection and enforcement. A secured 
party shall proceed in a commercially reasonable manner if the secured party: 

(1) Undertakes to collect from or enforce an obligation of an account 
debtor or other person obligated on collateral; and 

(2) Is entitled to charge back uncollected collateral or otherwise to full or 
limited recourse against the debtor or a secondary obligor. 

(d) Expenses of collection and enforcement. A secured party may 
deduct from the collections made pursuant to subsection (c) reasonable 
expenses of collection and enforcement, including reasonable attorney’s fees 
and legal expenses incurred by the secured party. 

(e) Duties to secured party not affected. This section does not determine 
whether an account debtor, bank, or other person obligated on collateral owes 
a duty to a secured party. 


47-9-607 


History. 
Acts 2000, ch. 846, § 1; 2012, ch. 708, § 19. 


Compiler’s Notes. 

Former part 6, §§ 47-9-601 — 47-9-607 (Acts 
1985, ch. 404, §§ 36-42), concerning transition 
provisions, was repealed and replaced in the 
revision of chapter 9 of the Uniform Commer- 
cial Code by Acts 2000, ch. 846, § 1, effective 
July 1, 2001. 


Amendments. 

The 2012 amendment, effective July 1, 2013, 
added “with respect to the obligation secured by 
the mortgage” in (b)(2)(A). 


Effective Dates. 
Acts 2012, ch. 708, § 22. July 1, 2013; pro- 
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vided, that, for the purpose of the secretary of 
state taking necessary actions for the imple- 
mentation of the act, the act shall take effect 
April 11, 2012. 


Cross-References. 
Transition provisions, title 47, ch. 9, part 7. 


Section to Section References. 
This section is referred to in §§ 47-9-601, 
47-9-602, 47-9-608, 47-9-623. 


Law Reviews. 

Article Nine Deficiency Sales: The Windfall 
Factor (Mark Nelson Miller), 7 Mem. St. U.L. 
Rev. 475. 


NOTES TO DECISIONS 


1. Attorney Fees. 

In its conversion action, the bank was al- 
lowed to relying on Uniform Commercial Code 
provisions to seek attorney fees and legal ex- 


penses against the transferees of secured prop- 
erty. Bancorpsouth Bank v. 51 Concrete, LLC, 
— §.W.3d —, 2012 Tenn. App. LEXIS 239 
(Tenn. Ct. App. Apr. 16, 2012). 


DECISIONS UNDER PRIOR LAW 


1. Duty of Pledgee to Pledgor. 

A pledgee who takes, as collateral security, 
notes secured by retention of title to property, 
incurs no obligation to sue for the property, and, 
if he does so, at the request and for the benefit 
of the pledgor, upon the latter’s agreement to 
pay all expenses, the pledgee assumes no obli- 


Collateral References. 
Construction and operation of UCC § 9- 
505(2) authorizing secured party in possession 


gation to take charge of the property, after its 
recovery and advance attorney’s fees and other 
expenses, and to sell and apply its proceeds to 
his debt. First Nat’l Bank v. Chattanooga Pul- 
ley Co., 97 Tenn. 308, 37 S.W. 8, 1896 Tenn. 
LEXIS 145 (1896). 


of collateral to retain it in satisfaction of obli- 
gation. 55 A.L.R.3d 651. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-502; subsections 
(b), (d), and (e) are new. 

2. Collections: In General. Collateral consist- 
ing of rights to payment is not only the most 
liquid asset of a typical debtor’s business but 
also is property that may be collected without 
any interruption of the debtor’s business. This 
situation is far different from that in which 
collateral is inventory or equipment, whose 
removal may bring the business to a halt. 
Furthermore, problems of valuation and iden- 
tification, present with collateral that is tan- 
gible personal property, frequently are not as 
serious in the case of rights to payment and 
other intangible collateral. Consequently, this 
section, like former section 9-502, recognizes 
that financing through assignments of intan- 
gibles lacks many of the complexities that arise 
after default in other types of financing. This 


section allows the assignee to liquidate collat- 
eral by collecting whatever may become due on 
the collateral, whether or not the method of 
collection contemplated by the security ar- 
rangement before default was direct (i.e., pay- 
ment by the account debtor to the assignee, 
“notification” financing) or indirect (i.e., pay- 
ment by the account debtor to the assignor, 
“nonnotification” financing). 

3. Scope. The scope of this section is broader 
than that of former section 9-502. It applies not 
only to collections from account debtors and 
obligors on instruments but also to enforcement 
more generally against all persons obligated on 
collateral. It explicitly provides for the secured 
party’s enforcement of the debtor’s rights in 
respect of the account debtor’s (and other third 
parties’) obligations and for the secured party’s 
enforcement of supporting obligations with re- 
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spect to those obligations. (Supporting obliga- 
tions are components of the collateral under 
section 9-203(f) [§ 47-9-203(f)].) The rights of a 
secured party under subsection (a) include the 
right to enforce claims that the debtor may 
enjoy against others. For example, the claims 
might include a breach-of-warranty claim aris- 
ing out of a defect in equipment that is collat- 
eral or a secured party’s action for an injunction 
against infringement of a patent that is collat- 
eral. Those claims typically would be proceeds 
of original collateral under section 9-315 
[§ 47-9-315]. 

4. Collection and Enforcement Before De- 
fault. Like part 6 generally, this section deals 
with the rights and duties of secured parties 
following default. However, as did former sec- 
tion 9-502 with respect to collection rights, this 
section also applies to the collection and en- 
forcement rights of secured parties even if a 
default has not occurred, as long as the debtor 
has so agreed. It is not unusual for debtors to 
agree that secured parties are entitled to collect 
and enforce rights against account debtors 
prior to default. 

5. Collections by Junior Secured Party. A 
secured party who holds a security interest in a 
right to payment may exercise the right to 
collect and enforce under this section, even if 
the security interest is subordinate to a con- 
flicting security interest in the same right to 
payment. Whether the junior secured party has 
priority in the collected proceeds depends on 
whether the junior secured party qualifies for 
priority as a purchaser of an instrument (e.g., 
the account debtor’s check) under section 
9-330(d) [§ 47-9-330(d)], as a holder in due 
course of an instrument under sections 3-305 
and 9-331(a) [§§ 47-3-305 and 47-9-331(a)], or 
as a transferee of money under section 9-332(a) 
[§ 47-9-332(a)]. See sections 9-330 [§ 47-9- 
330], comment 7; 9-331 [§ 47-9-331], comment 
5; and 9-332 [§ 47-9-332]. 

6. Relationship to Rights and Duties of Per- 
sons Obligated on Collateral. This section per- 
mits a secured party to collect and enforce 
obligations included in collateral in its capacity 
as a secured party. It is not necessary for a 
secured party first to become the owner of the 
collateral pursuant to a disposition or accep- 
tance. However, the secured party’s rights, as 
between it and the debtor, to collect from and 
enforce collateral against account debtors and 
others obligated on collateral under subsection 
(a) are subject to section 9-341 [§ 47-9-341], 
part 4, and other applicable law. Neither this 
section nor former section 9-502 should be 
understood to regulate the duties of an account 
debtor or other person obligated on collateral. 
Subsection (e) makes this explicit. For example, 
the secured party may be unable to exercise the 
debtor’s rights under an instrument if the 
debtor is in possession of the instrument, or 
under a nontransferable letter of credit if the 
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debtor is the beneficiary. Unless a secured 
party has control over a letter-of-credit right 
and is entitled to receive payment or perfor- 
mance from the issuer or a nominated person 
under article 5, its remedies with respect to the 
letter-of-credit right may be limited to the re- 
covery of any identifiable proceeds from the 
debtor. This section establishes only the base- 
line rights of the secured party vis-a-vis the 
debtor — the secured party is entitled to en- 
force and collect after default or earlier if so 
agreed. 

7. Deposit Account Collateral. Subsections 
(a)(4) and (5) set forth the self-help remedy for 
a secured party whose collateral is a deposit 
account. Subsection (a)(4) addresses the rights 
of a secured party that is the bank with which 
the deposit account is maintained. That se- 
cured party automatically has control of the 
deposit account under section 9-104(a)(1) 
[§ 47-9-104(a)(1)]. After default, and otherwise 
if so agreed, the bank/secured party may apply 
the funds on deposit to the secured obligation. 

If a security interest of a third party is 
perfected by control (section 9-104(a)(2) or 
(a)(3) [§ 47-9-104(a)(2) or (a)(3)]), then after 
default, and otherwise if so agreed, the secured 
party may instruct the bank to pay out the 
funds in the account. If the third party has 
control under section 9-104(a)(3) [§ 47-9- 
104(a)(3)], the depositary institution is obliged 
to obey the instruction because the secured 
party is its customer. See section 4-401 [§ 47- 
9-401]. If the third party has control under 
section 9-104(a)(2) [§ 47-9-104(a)(2)], the con- 
trol agreement determines the depositary insti- 
tution’s obligation to obey. 

If a security interest in a deposit account is 
unperfected, or is perfected by filing by virtue of 
the proceeds rules of section 9-315 [§ 47-9- 
315], the depositary institution ordinarily owes 
no obligation to obey the secured party’s in- 
structions. See section 9-341 [§ 47-9-341]. To 
reach the funds without the debtor’s coopera- 
tion, the secured party must use an available 
judicial procedure. 

8. Rights Against Mortgagor of Real Prop- 
erty. Subsection (b) addresses the situation in 
which the collateral consists of a mortgage note 
(or other obligation secured by a mortgage on 
real property). After the debtor’s (mortgagee’s) 
default, the secured party (assignee) may wish 
to proceed with a nonjudicial foreclosure of the 
mortgage securing the note but may be unable 
to do so because it has not become the assignee 
of record. The assignee/secured party may not 
have taken a recordable assignment at the 
commencement of the transaction (perhaps the 
mortgage note in question was one of hundreds 
assigned to the secured party as collateral). 
Having defaulted, the mortgagee may be un- 
willing to sign a recordable assignment. This 
section enables the secured party (assignee) to 
become the assignee of record by recording in 


47-9-608 


the applicable real property records the secu- 
rity agreement and an affidavit certifying de- 
fault. Of course, the secured party’s rights 
derive from those of its debtor. Subsection (b) 
would not entitle the secured party to proceed 
with a foreclosure unless the mortgagor also 
were in default or the debtor (mortgagee) oth- 
erwise enjoyed the right to foreclose. 

9. Commercial Reasonableness. Subsection 
(c) provides that the secured party’s collection 
and enforcement rights under subsection (a) 
must be exercised in a commercially reasonable 
manner. These rights include the right to settle 
and compromise claims against the account 
debtor. The secured party’s failure to observe 
the standard of commercial reasonableness 
could render it liable to an aggrieved person 
under section 9-625 [§ 47-9-625], and the se- 
cured party’s recovery of a deficiency would be 
subject to section 9-626 [§ 47-9-626]. Subsec- 
tion (c) does not apply if, as is characteristic of 
most sales of accounts, chattel paper, payment 
intangibles, and promissory notes, the secured 
party (buyer) has no right of recourse against 
the debtor (seller) or a secondary obligor. How- 
ever, if the secured party does have a right of 
recourse, the commercial reasonableness stan- 
dard applies to collection and enforcement even 
though the assignment to the secured party 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 


292 


was a “true” sale. The obligation to proceed in a 
commercially reasonable manner arises be- 
cause the collection process affects the extent of 
the seller’s recourse liability, not because the 
seller retains an interest in the sold collateral 
(the seller does not). Concerning classification 
of a transaction, see Section 9-109 [§ 47-9-109], 
Comment 4. 

10. Attorney’s Fees and Legal Expenses. The 
phrase “reasonable attorney’s fees and legal 
expenses,” which appears in subsection (d), 
includes only those fees and expenses incurred 
in proceeding against account debtors or other 
third parties. The secured party’s right to re- 
cover these expenses from the collections arises 
automatically under this section. The secured 
party also may incur other attorney’s fees and 
legal expenses in proceeding against the debtor 
or obligor. Whether the secured party has a 
right to recover those fees and expenses de- 
pends on whether the debtor or obligor has 
agreed to pay them, as is the case with respect 
to attorneys fees and legal expenses under 
sections 9-608(a)(1)(A) and 9-615(a)(1) [§§ 47- 
9-608(a)(1)(A) and 47-9-615(a)(1)]. The parties 
also may agree to allocate a portion of the 
secured party’s overhead to collection and en- 
forcement under subsection (d) or section 
9-608(a) [§ 47-9-608(a)]. 


47-9-608. Application of proceeds of collection or enforcement; liabil- 
ity for deficiency and right to surplus. 


(a) Application of proceeds, surplus, and deficiency if obligation 
secured. If a security interest or agricultural lien secures payment or 
performance of an obligation, the following rules apply: 

(1) A secured party shall apply or pay over for application the cash 
proceeds of collection or enforcement under Section 47-9-607 in the following 


order to: 


(A) the reasonable expenses of collection and enforcement and, to the 
extent provided for by agreement and not prohibited by law, reasonable 
attorney’s fees and legal expenses incurred by the secured party; 

(B) the satisfaction of obligations secured by the security interest or 
agricultural lien under which the collection or enforcement is made; and 

(C) the satisfaction of obligations secured by any subordinate security 
interest in or other lien on the collateral subject to the security interest or 
agricultural lien under which the collection or enforcement is made if the 
secured party receives an authenticated demand for proceeds before 
distribution of the proceeds is completed. 

(2) If requested by a secured party, a holder of a subordinate security 
interest or other lien shall furnish reasonable proof of the interest or lien 
within a reasonable time. Unless the holder complies, the secured party need 
not comply with the holder’s demand under paragraph (1)(C). 

(3) A secured party need not apply or pay over for application noncash 
proceeds of collection and enforcement under Section 47-9-607 unless the 
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failure to do so would be commercially unreasonable. A secured party that 
applies or pays over for application noncash proceeds shall do so in a 
commercially reasonable manner. 

(4) Asecured party shall account to and pay a debtor for any surplus, and 

the obligor is liable for any deficiency. 
(b) No surplus or deficiency in sales of certain rights to payment. If 
the underlying transaction is a sale of accounts, chattel paper, payment 


intangibles, or promissory notes, the debtor is not entitled to any surplus, and 


the obligor is not liable for any deficiency. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in § 47-9-602. 


Cited: 

Pamperin v. Streamline Mfg., 276 S.W.3d 
428, 2008 Tenn. App. LEXIS 154 (Tenn. Ct. 
App. Mar. 17, 2008). 


NOTES TO DECISIONS 


1. Subject Matter Jurisdiction. 

The trial court erred in finding that it lacked 
jurisdiction over a bank’s claims against the 
transferees of secured property because, while 
the debtor’s bankruptcy discharge eliminated 
his personal liability for his debt, it did not 
extinguish the debt itself. After transferring 


full ownership of the collateral the debtor re- 
tained no interest in it and, thus, 28 U.S.C. 
§ 1334(e)(1) did not deprive the trial court of 
jurisdiction. Bancorpsouth Bank v. 51 Con- 
crete, LLC, — S.W.3d —, 2012 Tenn. App. 
LEXIS 239 (Tenn. Ct. App. Apr. 16, 2012). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Subsection (a) is new; subsection 
(b) derives from former section 9-502(2). 

2. Modifications of Prior Law. Subsections 
(a) and (b) modify former section 9-502(2) by 
explicitly providing for the application of pro- 
ceeds recovered by the secured party in sub- 
stantially the same manner as provided in 
section 9-615(a) and (e) [§ 47-9-615(a) and (e)] 
for dispositions of collateral. 

3. Surplus and Deficiency. Subsections (a)(4) 
and (b) omit, as unnecessary, the references 
contained in former section 9-502(2) to agree- 
ments varying the baseline rules on surplus 
and deficiency. The parties are always free to 
agree that an obligor will not be liable for a 
deficiency, even if the collateral secures an 
obligation, and that an obligor is liable for a 
deficiency, even if the transaction is a sale of 
receivables. For parallel provisions, see section 
9-615(d) and (e) [§ 47-9-615(d) and (e)]. 

4. Noncash Proceeds. Subsection (a)(3) ad- 
dresses the situation in which an enforcing 
secured party receives noncash proceeds. 

Example: An enforcing secured party re- 
ceives a promissory note from an account 
debtor who is unable to pay an account when it 
is due. The secured party accepts the note in 
exchange for extending the date on which the 
account debtor’s obligation is due. The secured 
party may wish to credit its debtor (the as- 
signor) with the principal amount of the note 
upon receipt of the note, but probably will 
prefer to credit the debtor only as and when the 


note is paid. 

Under subsection (a)(3), the secured party is 
under no duty to apply the note or its value to 
the outstanding obligation unless its failure to 
do so would be commercially unreasonable. If 
the secured party does apply the note to the 
outstanding obligation, however, it must do so 
in a commercially reasonable manner. The par- 
ties may provide for the method of application 
of noncash proceeds by agreement, if the 
method is not manifestly unreasonable. See 
section 9-603 [§ 47-9-603]. This section does 
not explain when the failure to apply noncash 
proceeds would be commercially unreasonable; 
it leaves that determination to case-by-case 
adjudication. In the example, the secured party 
appears to have accepted the account debtor’s 
note in order to increase the likelihood of pay- 
ment and decrease the likelihood that the ac- 
count debtor would dispute its obligation. Un- 
der these circumstances, it may well be 
commercially reasonable for the secured party 
to credit its debtor’s obligations only as and 
when cash proceeds are collected from the ac- 
count debtor, especially given the uncertainty 
that attends the account debtor’s eventual pay- 
ment. For an example of a secured party’s 
receipt of noncash proceeds in which it may 
well be commercially unreasonable for the se- 
cured party to delay crediting its debtor’s obli- 
gations with the value of noncash proceeds, see 
section 9-615 [§ 47-9-615], comment 3. 

When the secured party is not required to 


47-9-609 


“apply or pay over for application noncash pro- 
ceeds,” the proceeds nonetheless remain collat- 
eral subject to this article. If the secured party 
were to dispose of them, for example, appropri- 
ate notification would be required (see section 
9-611 [§ 47-9-611]), and the disposition would 
be subject to the standards provided in this 
part (see section 9-610 [§ 47-9-610]). Moreover, 
a secured party in possession of the noncash 
proceeds would have the duties specified in 
section 9-207 [§ 47-9-207]. 

5. No Effect on Priority of Senior Security 
Interest. The application of proceeds required 
by subsection (a) does not affect the priority of 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 


294 


a security interest in collateral which is senior 
to the interest of the secured party who is 
collecting or enforcing collateral under section 
9-607 [§ 47-9-607]. Although subsection (a) im- 
poses a duty to apply proceeds to the enforcing 
secured party’s expenses and to the satisfaction 
of the secured obligations owed to it and to 
subordinate secured parties, that duty applies 
only among the enforcing secured party and 
those persons. Concerning the priority of a 
junior secured party who collects and enforces 
collateral, see section 9-607 [§ 47-9-607], com- 
ment 5. 


47-9-609. Secured party’s right to take possession after default. 


(a) Possession; rendering equipment unusable; disposition on debt- 
or’s premises. After default, a secured party: 
(1) may take possession of the collateral; and 
(2) without removal, may render equipment unusable and dispose of 
collateral on a debtor’s premises under § 47-9-610. 
(b) Judicial and nonjudicial process. A secured party may proceed 


under subsection (a): 


(1) pursuant to judicial process; or 


(2) without judicial process, if it proceeds without breach of the peace. 
(c) Assembly of collateral. If so agreed, and in any event after default, a 
secured party may require the debtor to assemble the collateral and make it 
available to the secured party at a place to be designated by the secured party 
which is reasonably convenient to both parties. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-102, 
47-9-602, 47-9-603. 


Prior Tennessee Law: 
§§ 47-1007, 47-1302, 64-909. 


Textbooks. 

Tennessee Jurisprudence, 5 Tenn. Juris., 
Breach of the Peace, § 3; 6 Tenn. Juris., Com- 
mercial Law, § 104. 


Law Reviews. 

Keeping the Peace: Conflict in the Court of 
Appeals and Violence as a Determinant Factor 
in the Propriety of Self-Help Repossessions 
(Melvin J. Malone), 28 No. 6 Tenn. B.J. 16 
(1992). 

Secured Transactions — Davenport v. 
Chrysler Credit Corp.: Defining the Term 
“Breach of Peace” as it Applies to Repossession 
of Secured Collateral (Scott Rose), 24 Mem. St. 
U.L. Rev. 145 (1993). 

Wrongful Repossession in Tennessee, 65 
Tenn. L. Rev. 761 (1998). 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Constitutionality. 

. Construction. 

. Secured Party’s Conduct. 

. Rights of Secured Party. 

Default. 

. Actions for Wrongful Conversion. 
. Breach of Peace. 

. Replevin. 


ONRHNP OW 


9. Waiver of Right to Retake. 
10. Liability on Repossession. 


1. Constitutionality. 

Where an automobile owner’s car was repos- 
sessed after default in payment and the owner 
sought damages for alleged violation of civil 
rights under U.S. Const., 4th and 14th 
amends., but expressly did not base her claim 
on the repossession under the “self-help” provi- 
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sion of the Uniform Commercial Code, embod- 
ied in former § 47-9-503, the court declined to 
pass on the constitutionality of former § 47-9- 
503 as a deprivation of the owner’s property 
without due process of law. Huber v. Union 
Planters Nat'l Bank, 491 F.2d 846, 1974 US. 
App. LEXIS 10178 (6th Cir. Tenn. 1974). 

Where an automobile dealer after default in 
payment peacefully repossessed a car under the 
terms of his sale contract as sanctioned by 
former § 47-9-503, the court held that this 
action did not constitute state action within the 
meaning of the due process clause of U.S. 
Const., amend. 14, and that § 47-9-503, which 
is permissive in nature and does not create any 
right or state power or action but merely codi- 
fies a common law right, is not unconstitutional 
under U.S. Const., amend. 14. Turner v. Impala 
Motors, 503 F.2d 607, 1974 U.S. App. LEXIS 
6798 (6th Cir. Tenn. 1974). 


2. Construction. 

The phrase “if this can be done without 
breach of the peace” as used in former § 47-9- 
503 should be construed according to the ordi- 
nary and usual meaning of the words and the 
breach of peace must involve some violence or 
at least threat of violence. Harris Truck & 
Trailer Sales v. Foote, 58 Tenn. App. 710, 436 
S.W.2d 460, 1968 Tenn. App. LEXIS 323 (Tenn. 
Ct. App. 1968). 


3. Secured Party’s Conduct. 

Neither violence, the threat of violence, nor 
personal confrontation is necessary in order for 
a secured party’s conduct to amount to a breach 
of the peace under former § 47-9-503. Daven- 
port v. Chrysler Credit Corp., 818 S.W.2d 23, 
1991 Tenn. App. LEXIS 331 (Tenn. Ct. App. 
1991). 

Despite the absence of violence or physical 
confrontation, entering a closed garage and 
cutting a lock on a chain that would have 
prevented the removal of the automobile 
amounted to a breach of the peace. Davenport v. 
Chrysler Credit Corp., 818 S.W.2d 23, 1991 
Tenn. App. LEXIS 331 (Tenn. Ct. App. 1991). 


4. Rights of Secured Party. 

Under former § 47-9-503 a secured party 
had the right to take peaceful possession of a 
truck tractor upon default without process of 
law. Harris Truck & Trailer Sales v. Foote, 58 
Tenn. App. 710, 436 S.W.2d 460, 1968 Tenn. 
App. LEXIS 323 (Tenn. Ct. App. 1968). 

Former § 47-9-503 recognizes right of se- 
cured party to use self-help in repossession and 
does not clothe secured party with color of 
authority so as to bring debtor’s action against 
secured party within purview of either U.S. 
Const., 14th amend., or the Civil Rights Act. 
Kinch v. Chrysler Credit Corp., 367 F. Supp. 
436, 1973 U.S. Dist. LEXIS 13096 (E.D. Tenn. 
1973). 
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Former § 47-9-503 gives a secured party the 
option of the self-help remedy of repossession, if 
repossession can be done without breach of the 
peace; otherwise the creditor should resort to 
the judicial process or risk liability for tortious 
conduct. McCall v. Owens, 820 S.W.2d 748, 
1991 Tenn. App. LEXIS 353 (Tenn. Ct. App. 
1991). 

A creditor cannot escape the duty of peace- 
able repossession by delegating it to an inde- 
pendent contractor, whether an independent 
contractor in the first instance or an indepen- 
dent contractor once removed. Clark v. Associ- 
ates Commercial Corp., 877 F. Supp. 1439, 1994 
U.S. Dist. LEXIS 20319 (D. Kan. 1994). 


5. Default. 

A failure to insure collateral is considered a 
default for which repossession is a proper rem- 
edy. McCall v. Owens, 820 S.W.2d 748, 1991 
Tenn. App. LEXIS 353 (Tenn. Ct. App. 1991). 


6. Actions for Wrongful Conversion. 

Where secured seller of truck tractor ob- 
tained possession from premises of a third 
party without occurrence of violence upon de- 
fault, trial court erred in submitting issue of 
breach of the peace to the jury in suit by 
purchaser against sellers for wrongful conver- 
sion. Harris Truck & Trailer Sales v. Foote, 58 
Tenn. App. 710, 436 S.W.2d 460, 1968 Tenn. 
App. LEXIS 323 (Tenn. Ct. App. 1968). 


7. Breach of Peace. 

When the repossessor uses force and 
breaches the peace, the repossessor may be 
liable for trespass, conversion, assault and bat- 
tery and other torts. McCall v. Owens, 820 
S.W.2d 748, 1991 Tenn. App. LEXIS 353 (Tenn. 
Ct. App. 1991). 

In order to show a breach of peace, plaintiff 
must prove that the repossessor engaged in 
violence or threats of violence. Clark v. Associ- 
ates Commercial Corp., 877 F. Supp. 1439, 1994 
U.S. Dist. LEXIS 20319 (D. Kan. 1994). 


8. Replevin. 

Action of replevin is a proper remedy for 
repossession of property sold. McDonald Auto. 
Co. v. Bicknell, 129 Tenn. 493, 167 S.W. 108, 
1914 Tenn. LEXIS 138 (1914), rev’d, Shaw v. 
Webb, 131 Tenn. 173, 174 S.W. 273, 1914 Tenn. 
LEXIS 96, L.R.A: (n.s.) 1915D1141 (1915); Dia- 
mond Service Station v. Broadway Motor Co., 
158 Tenn. 258, 12 S.W.2d 705, 1928 Tenn. 
LEXIS 148 (1929); Murray v. Federal Motor 
Truck Sales Corp., 160 Tenn. 140, 22 S.W.2d 
227, 1929 Tenn. LEXIS 84 (1929), modified, 160 
Tenn. 146, 23 S.W.2d 913 (1930). 

The taking of a personal judgment against 
the purchaser does not preclude resort to re- 
plevin to bring the property to sale. Johnson v. 
Martin Furniture Co., 139 Tenn. 580, 202 S.W. 
916, 1918 Tenn. LEXIS 8 (1918), overruled in 
part, McNabb v. Lynn, 171 Tenn. 8, 100 S.W.2d 
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3, 1936 Tenn. LEXIS 53 (1936), overruled in 
part, Standard Life Ins. Co. v. Adams, 174 
Tenn. 405, 126 S.W.2d 311, 1938 Tenn. LEXIS 
106 (1938). 

In a replevin action, possession of an automo- 
bile, sold by conditional sale with retention of 
title until deferred notes are paid, may be 
regained by seller upon default in payments. 
Diamond Service Station v. Broadway Motor 
Co., 158 Tenn. 258, 12 S.W.2d 705, 1928 Tenn. 
LEXIS 148 (1929). 

A vendor may sell before the action of re- 
plevin has been determined if the property is 
perishable or is subject to deterioration. Model 
Garage Co. v. Sanders, 165 Tenn. 168, 54 
S.W.2d 939, 1932 Tenn. LEXIS 33 (1932). 


9. Waiver of Right to Retake. 

The seller is prevented by laches from recov- 
ering the property from an innocent subpur- 
chaser, where the seller and the original pur- 
chaser lived in the same neighborhood where 
the property was, and where the subpurchaser 
bought it nearly two years after maturity of the 
retention note, and where the seller waited 
over four years after such maturity before tak- 
ing any step, and then took personal judgment 
against the original purchaser’s surety, and 
then waited another period of four months 
before repossessing the property. Owenby v. 
Swann, 59 S.W. 378, 1900 Tenn. Ch. App. 
LEXIS 87 (1900). 

Conditional seller who later, in payment of 
the title-retention note, accepted another note 
and a chattel mortgage which stated that the 
mortgagor owned the property, waived his 
rights as conditional vendor. Sanders v. Daniel, 
8 Tenn. App. 195, — S.W.2d —, 1928 Tenn. App. 
LEXIS 126 (Tenn. Ct. App. 1928). 


10. Liability on Repossession. 

Conditional vendor of automobile, in taking 
possession of same from vendee, for repairs, did 
so as bailee, and not as vendor, and his later 
sale thereof was not authorized. Murray v. 
Federal Motor Truck Sales Corp., 160 Tenn. 
140, 22 S.W.2d 227, 1929 Tenn. LEXIS 84 
(1929), modified, 160 Tenn. 146, 23 S.W.2d 913 
(1930). 

Assent of purchaser to repossession in case of 
default having been given in conditional sales 
contract, the repossession without the consent 
of the purchaser and without legal process was 
lawful where such repossession was obtained 
without a breach of the peace, either actual or 
invited. Morrison v. Galyon Motor Co., 16 Tenn. 
App. 394, 64 S.W.2d 851, 1932 Tenn. App. 
LEXIS 10 (Tenn. Ct. App. 1932). 

A mere irregularity in action of replevin by 
which the seller recovers possession after de- 
fault will not render him liable for conversion 
when the purchaser had actual knowledge of 
the default, repossession, advertisement, and 
sale, and did not dispute the default, reclaim 
the property, or protest the sale. Hunt v. Stock- 
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ell Motor Car Co., 165 Tenn. 638, 57 S.W.2d 
448, 1932 Tenn. LEXIS 97 (1933). 

Where the seller obtains possession of the 
property for the purpose of holding it for a fixed 
time during which the buyer should make pay- 
ments toward redemption, he has not repos- 
sessed it for purpose of foreclosing his lien by 
sale and has no right to advertise a sale until 
after such fixed date. An agreement so to hold 
need not be in writing. Brooks v. Range Motor 
Co., 16 Tenn. App. 209, 64 S.W.2d 42, 1933 
Tenn. App. LEXIS 4 (Tenn. Ct. App. 1933). 

Where the seller obtains a judgment against 
the buyer for the purchase price, and then 
takes the goods without complying with the 
statute, whereupon the buyer sues and recov- 
ers the amount paid, the latter judgment will 
be deemed one for wrongful conversion and on 
unliquidated demand, so that the seller may set 
off the earlier against the later judgment in 
chancery, without necessity of having pleaded 
setoff. H. W. Smith Plumbing Co. v. Grandberry, 
16 Tenn. App. 596, 65 S.W.2d 583, 1933 Tenn. 
App. LEXIS 32 (Tenn. Ct. App. 1933). 

Where, after default, the goods are returned 
to the seller to hold for the buyer, the seller’s 
possession is that of a bailee for the buyer and 
he could not resell without repossessing the 
goods by legal process or by the buyer’s express 
consent. Otherwise, there would be a conver- 
sion. B. Lowenstein & Bros., Inc. v. Griffis, 16 
Tenn. App. 603, 65 S.W.2d 587, 1933 Tenn. App. 
LEXIS 34 (Tenn. Ct. App. 1933). 

Conditional vendor who retakes property 
without consent of conditional vendee or with- 
out process of law is liable for conversion. Rice 
v. Lusky Furniture Co., 167 Tenn. 202, 68 
S.W.2d 107, 1933 Tenn. LEXIS 26 (1934). 

Where the reacquisition of the property by 
the seller was assailed as irregular, though 
there might be a conversion, the seller was not 
liable to repay the buyer the consideration paid 
by him, since former § 47-1306 requiring such 
repayment applied only to unlawful retention 
or disposition after repossession. Rice v. Lusky 
Furniture Co., 167 Tenn. 202, 68 S.W.2d 107, 
1933 Tenn. LEXIS 26 (1934). 

Where automobile dealer endorsed note for 
the unpaid amount of the purchase price of an 
automobile to a finance company and the auto- 
mobile was subsequently redelivered to the 
dealer by the purchaser under an unexecuted 
resale agreement with the dealer and where 
the finance company sold the automobile for 
unpaid purchase money while it was in the 
possession of the dealer with the acquiescence 
of the dealer but without having complied with 
the provisions of the statute and without per- 
mission of the purchaser, the acts of the finance 
company and the dealer with reference to such 
sale amounted to a joint conversion. Breeden v. 
Elliott Bros., 173 Tenn. 382, 118 S.W.2d 219, 
1937 Tenn. LEXIS 37 (1938). 
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It did not matter whether or not the property 
was lawfully repossessed, if the property was 
thereafter advertised and sold in accordance 
with statute the penalty provided in § 7291 of 
the 1932 Code (former § 47-1306 of T.C.A.) did 
not apply, although if the retaking was done in 
an unlawful manner, the seller was liable for 
damages arising out of the conversion. Interna- 
tional Harvester Co. v. Farmer, 174 Tenn. 88, 
123 S.W.2d 1089, 1938 Tenn. LEXIS 67 (1939). 

The repossession must be for the purpose of 
enforcement of the claim for balance of pur- 
chase money — not for repairs, or for safekeep- 
ing, in storage, or otherwise, or for exchange, or 


Collateral References. 

Maintenance of replevin or similar posses- 
sory remedy by cotenant, or security transac- 
tion creditor thereof, against other cotenants. 
93 A.L.R.2d 358. 

Replevin or claim-and-delivery: modern view 
as to validity of statute or contractual provision 
authorizing summary repossession of consumer 
goods sold under retail instalment sales con- 
tract. 45 A.L.R.3d 1233. 

Secured transactions: right of secured party 
to take possession of collateral on default under 
UCC § 9-503. 25 A.L.R.5th 696. 
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private sale, or any purpose other than that of 
enforcement of the rights of the seller arising 
out of a default under the conditional sales 
contract. B AC Corp. v. Francis, 176 Tenn. 648, 
144 S.W.2d 1098, 1940 Tenn. LEXIS 114 (1940). 

Where a conditional vendor regained posses- 
sion of the property by replevin but the vendee 
did not appear to litigate the replevin action the 
seller’s right was uncontested and he had to 
advertise and sell the property or return the 
vendee’s purchase money. Nashville Auto Sales 
Co. v. Wright, 26 Tenn. App. 326, 171 S.W.2d 
834, 1943 Tenn. App. LEXIS 100 (Tenn. Ct. 
App. 1943). 


Uniform Commercial Code: burden of proof 
as to commercially reasonable disposition of 
collateral. 59 A.L.R.3d 369. 

Uniform Commercial Code: failure of secured 
creditor to give required notice of disposition of 
collateral as bar to deficiency judgment. 59 
A.L.R.3d 401. 

Validity, under state law, of self-help repos- 
session of goods pursuant to UCC § 9-503. 75 
A.L.R.3d 1061. 

What conduct by repossessing chattel mort- 
gagee or conditional vendor entails tort liabil- 
ity. 99 A.L.R.2d 358. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-503. 

2. Secured Party’s Right to Possession. This 
section follows former section 9-503 and earlier 
uniform legislation. It provides that the se- 
cured party is entitled to take possession of 
collateral after default. 

3. Judicial Process; Breach of Peace. Subsec- 
tion (b) permits a secured party to proceed 
under this section without judicial process if it 
does so “without breach of the peace.” Although 
former section 9-503 placed the same condition 
on a secured party’s right to take possession of 
collateral, subsection (b) extends the condition 
to the right provided in subsection (a)(2) as 
well. Like former section 9-503, this section 
does not define or explain the conduct that will 
constitute a breach of the peace, leaving that 
matter for continuing development by the 
courts. In considering whether a secured party 
has engaged in a breach of the peace, however, 
courts should hold the secured party respon- 
sible for the actions of others taken on the 
secured party’s behalf, including independent 
contractors engaged by the secured party to 
take possession of collateral. 

This section does not authorize a secured 
party who repossesses without judicial process 
to utilize the assistance of a law enforcement 
officer. A number of cases have held that a 
repossessing secured party’s use of a law en- 


forcement officer without benefit of judicial 
process constituted a failure to comply with 
former section 9-503. 

4. Damages for Breach of Peace. Concerning 
damages that may be recovered based on a 
secured party’s breach of the peace in connec- 
tion with taking possession of collateral, see 
section 9-625 [§ 47-9-625], comment 3. 

5. Multiple Secured Parties. More than one 
secured party may be entitled to take posses- 
sion of collateral under this section. Conflicting 
rights to possession among secured parties are 
resolved by the priority rules of this article. 
Thus, a senior secured party is entitled to 
possession as against a junior claimant. Non- 
UCC law governs whether a junior secured 
party in possession of collateral is liable to the 
senior in conversion. Normally, a junior who 
refuses to relinquish possession of collateral 
upon the demand of a secured party having a 
superior possessory right to the collateral 
would be liable in conversion. 

6. Secured Party’s Right to Disable and Dis- 
pose of Equipment on Debtor’s Premises. In the 
case of some collateral, such as heavy equip- 
ment, the physical removal from the debtor’s 
plant and the storage of the collateral pending 
disposition may be impractical or unduly ex- 
pensive. This section follows former section 
9-503 by providing that, in lieu of removal, the 
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secured party may render equipment unusable 
or may dispose of collateral on the debtor’s 
premises. Unlike former section 9-503, how- 
ever, this section explicitly conditions these 
rights on the debtor’s default. Of course, this 
section does not validate unreasonable action 
by a secured party. Under section 9-610 [§ 47- 
9-610], all aspects of a disposition must be 
commercially reasonable. 

7. Debtor’s Agreement to Assemble Collat- 
eral. This section follows former section 9-503 
also by validating a debtor’s agreement to as- 
semble collateral and make it available to a 
secured party at a place that the secured party 
designates. Similar to the treatment of agree- 
ments to permit collection prior to default un- 
der section 9-607 [§ 47-9-607] and former sec- 
tion 9-502, however, this section validates these 
agreements whether or not they are condi- 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 298 


tioned on the debtor’s default. For example, a 
debtor might agree to make available to a 
secured party, from time to time, any instru- 
ments or negotiable documents that the debtor 
receives on account of collateral. A court should 
not infer from this section’s validation that a 
debtor’s agreement to assemble and make 
available collateral would not be enforceable 
under other applicable law. 

8. Agreed Standards. Subject to the limita- 
tion imposed by section 9-603(b) [§ 47-9- 
603(b)], this section’s provisions concerning 
agreements to assemble and make available 
collateral and a secured party’s right to disable 
equipment and dispose of collateral on a debt- 
or’s premises are likely topics for agreement on 
standards as contemplated by section 9-603 
[§ 47-9-603]. 


47-9-610. Disposition of collateral after default. 


(a) Disposition after default. After default, a secured party may sell, 
lease, license, or otherwise dispose of any or all of the collateral in its present 
condition or following any commercially reasonable preparation or processing. 

(b) Commercially reasonable disposition. Every aspect of a disposition 
of collateral, including the method, manner, time, place, and other terms, must 
be commercially reasonable. If commercially reasonable, a secured party may 
dispose of collateral by public or private proceedings, by one (1) or more 
contracts, as a unit or in parcels, and at any time and place and on any terms. 

(c) Purchase by secured party. A secured party may purchase collateral: 

(1) at a public disposition; or 

(2) at a private disposition only if the collateral is of a kind that is 
customarily sold on a recognized market or the subject of widely distributed 
standard price quotations. 

(d) Warranties on disposition. A contract for sale, lease, license, or other 
disposition includes the warranties relating to title, possession, quiet enjoy- 
ment, and the like which by operation of law accompany a voluntary disposi- 
tion of property of the kind subject to the contract. 

(e) Disclaimer of warranties. A secured party may disclaim or modify 
warranties under subsection (d): 

(1) in a manner that would be effective to disclaim or modify the 
warranties in a voluntary disposition of property of the kind subject to the 
contract of disposition; or 

(2) by communicating to the purchaser a record evidencing the contract 
for disposition and including an express disclaimer or modification of the 
warranties. | 
(f) Record sufficient to disclaim warranties. A record is sufficient to 

disclaim warranties under subsection (e) if it indicates “There is no warranty 
relating to title, possession, quiet enjoyment, or the like in this disposition” or 
uses words of similar import. 


Cross-References. 
Transition provisions, title 47, ch. 9, part 7. 


History. 
Acts 2000, ch. 846, § 1. 
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Section to Section References. 

This section is referred to in §§ 39-11-710, 
45-2-907, 45-17-118, 47-9-406, 47-9-408, 47-9- 
602, 47-9-609, 47-9-611, 47-9-615, 47-9-616, 47- 
9-618, 47-9-620, 47-9-623. 


Prior Tennessee Law: 
§§ 47-1007, 47-1302 to 47-1305, 47-1307, 64- 
910. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Commercial Law, § 104. 


Law Reviews. 
Revised UCC Article 9: An Overview and 
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Comparison to Tennessee Law, 50 Tenn. L. Rev. 
271 (1983). 

The New Article 9: Its Impact on Tennessee 
Law (Part II), 67 Tenn. L. Rev. 329 (2000). 


Attorney General Opinions. 
Compliance with Uniform Commercial Code 
by title pledge lenders, OAG 05-111 (7/12/05). 


Cited: 

Pamperin v. Streamline Mfg., 276 S.W.3d 
428, 2008 Tenn. App. LEXIS 154 (Tenn. Ct. 
App. Mar. 17, 2008); Regions Bank v. Thomas, 
— $.W.3d —, 2013 Tenn. App. LEXIS 156 
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NOTES TO DECISIONS 


Analysis 


1. Notice to Debtor. 
2. Notice to Vendee. 


1. Notice to Debtor. 

Supreme court of Tennessee disagreed with 
the reasoning of R & J of Tenn., Inc. v. Blan- 
kenship-Melton Real Estate, Inc., 166 S.W.3d 
195, 2004 Tenn. App. LEXIS 760, and held that 
so long as the notification is “sent” within the 
meaning of Article 9 of the UCC, compiled in 
T.C.A. § 47-9-101 et seq., the creditor does not 
need to take additional steps to determine 
whether or not that notification has been re- 
ceived. Auto Credit of Nashville v. Wimmer, 231 
S.W.3d 896, 2007 Tenn. LEXIS 642 (Tenn. Aug. 
16, 2007). 

Debtor’s owner had actual notice of disposi- 
tion through a series of email notifications and 
he had ample opportunity to look for competi- 
tive offers where the debtor had ample time to 
seek alternative buyers for the surrendered 
collateral boats; due to the nature of the collat- 
eral, immediate advertising of the boats for sale 
was in the debtor’s best interest, the debtor had 


opportunity to review the letter to be sent to 
dealers for private sale prior to the remarket- 
ing of the collateral, the boats were resold at a 
fair and commercially reasonable price under 
the circumstances, and the debtor presented no 
proof to the contrary. Brunswick Acceptance 
Co., LLC v. MEJ, LLC, 292 S.W.3d 638, 2008 
Tenn. App. LEXIS 631 (Tenn. Ct. App. Oct. 21, 
2008). 


2. Notice to Vendee. 

Determination that a creditor did not have 
standing to assert its security interest in prop- 
erty on the grounds that a bank’s security 
interest was perfected three years prior to the 
creditor’s perfection was in error, because the 
creditor held a competing security interest, 
albeit low in priority, and was thus an ag- 
grieved person under T.C.A. § 47-9-625(c), in 
spite of the fact that it was not entitled to notice 
under T.C.A. §§ 47-9-610 and 47-9-611. T.C.A. 
§ 47-9-625 is not limited in its applicability to 
persons entitled to notice. AmSouth Bank v. 
Trailer Source, Inc., 206 S.W.3d 425, 2006 Tenn. 
App. LEXIS 418 (Tenn. Ct. App. 2006). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Legislative Intent. 

. Disposition in Commercially Reasonable 
Manner. 

. Sale After Regaining Possession. 

. Delay in Sale. 

. Place of Sale. 

. Notice to Debtor. 

. Notice to Vendee. 

. Deficiency Judgment. 

. Election of Remedies. 

10. Evidence. 


Ne 


OorrmS of Co 


1. Legislative Intent. 

Former § 47-9-504 evinces an intent to pro- 
tect innocent purchasers against all outstand- 
ing claims on collateral purchased at a foreclo- 


sure sale. Bridal Center, Inc. v. Beckner’s, Inc., 
707 S.W.2d 539, 1986 Tenn. App. LEXIS 2732 
(Tenn. Ct. App. 1986). 


2. Disposition in Commercially Reason- 
able Manner. 

One element indicating that sale of collateral 
was not commercially reasonable was lack of 
notice to debtor known to creditor. Mallicoat v. 
Volunteer Finance & Loan Corp., 57 Tenn. App. 
106, 415 S.W.2d 347, 1966 Tenn. App. LEXIS 
253 (Tenn. Ct. App. 1966); Automotive Fin. 
Servs. v. Youngblood (In re Youngblood), 167 
B.R. 870, 1994 Bankr. LEXIS 750 (Bankr. W.D. 
Tenn. 1994). 

The requirement that property be disposed of 
in a “commercially reasonable” manner signi- 
fies that the disposition shall be made in keep- 
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ing with prevailing trade practices among repu- 
table and responsible business and commercial 
enterprises engaged in the same or a similar 
business. Mallicoat v. Volunteer Finance & 
Loan Corp., 57 Tenn. App. 106, 415 S.W.2d 347, 
1966 Tenn. App. LEXIS 253 (Tenn. Ct. App. 
1966). 

In suit by creditor for deficiency judgment 
after sale of accounts given as security, creditor 
had burden of showing good faith and commer- 
cial reasonableness of sale. Investors Accep- 
tance Co. v. James Talcott, Inc., 61 Tenn. App. 
307, 454 S.W.2d 130, 1969 Tenn. App. LEXIS 
289 (Tenn. Ct. App. 1969). 

Where the terms of the purchase and sale of 
collateral were so highly unusual and beneficial 
to the buyer that the buyer, as a merchant and 
chargeable with the knowledge and skill of a 
merchant, could not in good faith have believed 
that they were commercially reasonable, the 
buyer was not a good faith purchaser for value 
and as such did not take clear of the debtor’s 
rights in the collateral. In re Four Star Music 
Co., 2 B.R. 454, 1979 Bankr. LEXIS 715 (Bankr. 
M.D. Tenn. 1979). 

Six factors for measuring the statutory re- 
quirements of “commercially reasonable” are: 
(1) the type of collateral involved; (2) the con- 
dition of the collateral; (3) the number of bids 
solicited; (4) the time and place of sale; (5) the 
purchase price received or the terms of sale; 
and (6) any special circumstances involved. In 
re Four Star Music Co., 2 B.R. 454, 1979 Bankr. 
LEXIS 715 (Bankr. M.D. Tenn. 1979); In re 
Frazier, 93 B.R. 366, 1988 Bankr. LEXIS 2634 
(Bankr. M.D. Tenn. 1988), affd, 110 B.R. 827, 
1989 U.S. Dist. LEXIS 16299 (M.D. Tenn. 
1989), 

Commercial reasonableness requires that 
the disposition of the collateral be made in 
keeping with the prevailing trade practices 
among reputable and responsible business and 
commercial enterprises engaged in the same or 
similar business. In re Four Star Music Co., 2 
B.R. 454, 1979 Bankr. LEXIS 715 (Bankr. M.D. 
Tenn. 1979). 

Sale of a music catalog did not meet the 
standard of commercial reasonableness when 
tested by the prevailing trade practices in the 
music industry where there was failure to uti- 
lize the methods designed to reach the most 
likely purchasers, failure to employ profes- 
sional trained in developing a marketing strat- 
egy or merchandising such unique collateral, 
and failure to look beyond the local business 
community, combined with usual terms highly 
beneficial to the buyer. In re Four Star Music 
Co., 2 B.R. 454, 1979 Bankr. LEXIS 715 (Bankr. 
M.D. Tenn. 1979). 

A difference between the sale price of collat- 
eral and its value as shown by the testimony of 
witnesses is a factor to be considered in a 
determination of commercial reasonableness. 
International Harvester Credit Corp. v. In- 
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gram, 619 S.W.2d 134, 1981 Tenn. App. LEXIS 
511 (Tenn. Ct. App. 1981). 

Where no list was made of the equipment 
collateral that was repossessed, advertising ef- 
forts were inadequate to reach persons inter- 
ested in the sale of this type of equipment and 
to assure that a reasonable price would be 
attained at sale, and the equipment was stored 
in such a way as to make individual inspection 
difficult and individual testing impossible, the 
sale was not commercially reasonable. Smith v. 
Daniels, 634 S.W.2d 276, 1982 Tenn. App. 
LEXIS 484 (Tenn. Ct. App. 1982). 

Sale of aircraft did not meet standard of 
commercial reasonableness where the purchase 
price was unreasonably low, the sale was un- 
reasonably hasty, the advertising was inad- 
equate, the use of a “distress sale” auction was 
premature, and the aircraft was not properly 
maintained prior to sale. In re Frazier, 93 B.R. 
366, 1988 Bankr. LEXIS 2634 (Bankr. M.D. 
Tenn. 1988), aff'd, 110 B.R. 827, 1989 U.S. Dist. 
LEXIS 16299 (M.D. Tenn. 1989). 

If a pawnbroker’s loan of money on a vehicle 
was construed as a “loan on a pledge of any 
nature” and not a “pawn” or “pawn transac- 
tion,” then it would be governed by Article 9 of 
the Uniform Commercial Code; therefore, 
where the pawnbroker failed to give proper 
notice of the sale of the vehicle, conducted a 
private sale unreasonable in its method, and 
received a grossly inadequate sale price, the 
sale of the repossessed vehicle was not con- 
ducted in a “commercially reasonable” manner. 
Lynn v. Financial Solutions Corp. (In re Lynn), 
173 B.R. 894, 1994 Bankr. LEXIS 1669 (Bankr. 
M.D. Tenn. 1994), amended, — B.R. —, 1994 
Bankr. LEXIS 1916 (Bankr. M.D. Tenn. Dec. 12, 
1994). 

Plaintiffs actions, including selling a fleet of 
automobiles four days after taking possession, 
without advertising the sale or attempting to 
sell the cars seriatim, and at a price approxi- 
mately 12 percent of the loan value, were hasty, 
and were not designed to get the highest value. 
Thus, the sale was not conducted in a commer- 
cially reasonable manner. Automotive Fin. 
Servs. v. Youngblood (In re Youngblood), 167 
B.R. 870, 1994 Bankr. LEXIS 750 (Bankr. W.D. 
Tenn. 1994). 


3. Sale After Regaining Possession. 

Seller on conditional sale, after regaining 
possession of property for which he has re- 
ceived part of the price, was not allowed to hold 
it as his own, but was required to sell it under 
the statute. Cowan v. Singer Mfg. Co., 92 Tenn. 
376, 21 S.W. 663, 1892 Tenn. LEXIS 84 (1893). 

If the vendor retakes possession by consent 
or under replevin where possession is not con- 
tested the vendor is required to make a sale 
required by the statute, but in cases of replevin 
where possession is controverted the vendor 
has not regained possession in the sense con- 
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templated by the statute and he must await the 
determination of the contest over the right of 
possession before making the sale or proceed at 
his peril in making the sale. Lieberman v. 
Puckett, 94 Tenn. 273, 29 S.W. 6, 1894 Tenn. 
LEXIS 43 (1895). 

Failure of mortgagee repossessing himself 
with chattel to expose it to sale will not be held 
prejudicial to rights of mortgagor where a sale 
of machine would have been futile for the 
reason that machine was at no time of a value 
in excess of amount remaining due on the 
mortgage. Sweeney v. Mergenthaler Linotype 
Co., 8 Tenn. Civ. App. 244 (1918). 

Where the vendor under conditional sales 
contract is in uncontroverted possession of the 
property after default, his right to advertise 
and sell the same under the statute has ac- 
crued. Russell v. Clinton Motor Co., 147 Tenn. 
57, 245 S.W. 529, 1922 Tenn. LEXIS 22 (1922). 

Although statute permitted conditional 
seller, after he had obtained possession of prop- 
erty, to bid upon and become a purchaser of the 
property at its sale, the acts of the seller must 
be closely scrutinized the same as if he were a 
mortgagee or a creditor in a deed of trust, and 
he will not be permitted to abuse his trust and 
obtain a profit out of his position in such 
manner. Bill Jones Auto Co. v. Carr, 4 Tenn. 
App. 443, — S.W. —, 1926 Tenn. App. LEXIS 
197 (Tenn. Ct. App. 1926). 

Where purchaser after default abandoned 
the property and went to parts unknown, and 
seller took possession for purpose of protecting 
his security and to protect the property for the 
purchaser, such taking of possession was not 
because of default, and seller was not liable for 
failure to advertise within ten days. Boyd v. 
White Co., 5 Tenn. App. 280, — S.W. —, 1926 
Tenn. App. LEXIS 144 (Tenn. Ct. App. 1926). 

It was the positive duty of the original vendor 
under Conditional Sales Act to resell the prop- 
erty upon his reclamation thereof under the 
contract. Saxon v. Champion Shoe Machinery 
Co., 7 Tenn. App. 603, — S.W.2d —, 1928 Tenn. 
App. LEXIS 84 (Tenn. Ct. App. 1928). 

Where household goods are repossessed and 
sold in lump, the sale is void. Dacus v. Knoxville 
Outfitting Co., 9 Tenn. App. 683, — S.W.2d —, 
1929 Tenn. App. LEXIS 130 (Tenn. Ct. App. 
1929). 

After possession regained by the vendor on 
default of the vendee, substantial compliance 
with the provisions of the conditional sales 
statute relative to advertisement was suffi- 
cient, if the vendee’s rights were not prejudiced. 
Johnson City Buick Co. v. Johnson, 165 Tenn. 
349, 54 S.W.2d 946, 1932 Tenn. LEXIS 57 
(1932). 

Where, on conditional buyer’s default, piano 
was returned to seller under seller’s agreement 
to hold it for buyer, seller’s possession was that 
of bailee, and he could not resell piano under 
conditional sales contract without repossessing 


SECURED TRANSACTIONS 


47-9-610 


it by legal process or by buyer’s express con- 
sent. B. Lowenstein & Bros., Inc. v. Griffis, 16 
Tenn. App. 603, 65 S.W.2d 587, 1933 Tenn. App. 
LEXIS 34 (Tenn. Ct. App. 1933). 

If, after retaking with notice to the condi- 
tional purchaser, the conditional seller’s pos- 
session is not controverted by litigation or oth- 
erwise and there is no agreement for the 
extension of the time for payments, it is the 
seller’s duty within ten days from repossession 
to advertise and sell in accordance with the 
statute, and if he does this he is not liable to 
penalty prescribed by statute but if the retak- 
ing be done in an unlawful manner the seller is 
liable for any damages arising out of the con- 
version. International Harvester Co. v. Farmer, 
174 Tenn. 88, 123 S.W.2d 1089, 1938 Tenn. 
LEXIS 67 (1939). 

There is nothing in the statute which re- 
quires the seller to investigate to determine 
whether the property has been mortgaged be- 
fore obtaining and relying upon the consent of 
the conditional vendee that the property be sold 
privately rather than at public sale, but the 
mortgagee, on the other hand, must take notice 
of this right in his dealings with the conditional 
vendee and cannot complain in the absence of 
collusion or fraud. Ghormley v. Raulston, 34 
Tenn. App. 109, 233 S.W.2d 57, 1950 Tenn. App. 
LEXIS 135 (Tenn. Ct. App. 1950). 

Where machines were purchased by the 
plaintiff at one time, on the same date, and 
under one contract, the machines could be sold 
together in one sale. Ham Const. Co. v. Demp- 
ster Bros., 36 Tenn. App. 356, 255 S.W.2d 712, 
1952 Tenn. App. LEXIS 123 (Tenn. Ct. App. 
1952). 

An announcement made prior to the sale that 
the highest bidder would be given twenty-four 
hours to present a certified check in the amount 
bid, and in the event check was not presented 
the property would go to the next highest 
bidder, did not extend the time for 24 hours for 
additional bids, but was made for the purpose 
of permitting the purchaser a reasonable time 
within which to procure and deliver payment, 
and was in no way prejudicial to the conditional 
vendee. Ham Const. Co. v. Dempster Bros., 36 
Tenn. App. 356, 255 S.W.2d 712, 1952 Tenn. 
App. LEXIS 123 (Tenn. Ct. App. 1952). 

Where trailer sold under conditional sales 
contract was placed in the possession of the 
conditional seller at seller’s request upon de- 
fault of purchaser as to payments but the 
understanding of the parties was that it was 
placed there pending negotiations for refinanc- 
ing and not for immediate enforcement of the 
claim, conditional seller was not required to 
advertise such trailer for sale within the time 
prescribed by statute. Judd v. Fruehauf Trailer 
Co., 41 Tenn. App. 336, 293 S.W.2d 591, 1956 
Tenn. App. LEXIS 91 (Tenn. Ct. App. 1956). 

Holder of conditional sales contract and note 
who replevied property after default was not 
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obligated to advertise and sell such property 
until judgment in the replevin suit became 
final. Atkinson v. Commerce Union Bank, 47 
Tenn. App. 306, 337 S.W.2d 894 (1960). 

Under former § 47-1302, a conditional ven- 
dor who upon default of a conditional vendee 
regains possession of personal property by con- 
sent must advertise the property within 10 
days after repossession, but where it is neces- 
sary to regain possession by process of law the 
conditional vendor may advertise the property 
for sale after repossession or await determina- 
tion of the replevin suit before advertising the 
property. Jones v. Beaman Pontiac Co., 217 
Tenn. 438, 394 S.W.2d 865, 1965 Tenn. LEXIS 
517 (1965). 

Where finance company which brought re- 
plevin suit against conditional purchaser of 
automobile did not know that purchaser would 
not contest suit until date of default judgment, 
advertisement of automobile within 10 days 
thereafter and subsequent sale in accordance 
with former § 47-1302 was proper. Jones v. 
Beaman Pontiac Co., 217 Tenn. 43, 394 S.W.2d 
865, 1965 Tenn. LEXIS 517 (1965). 


4, Delay in Sale. 

Delay from seizure to sale was justified by 
prohibition by the bankruptcy court and the 
delay in obtaining permission from the court to 
sell. Sparkle Laundry & Cleaners, Inc. v. Kel- 
ton, 595 S.W.2d 88, 1979 Tenn. App. LEXIS 362 
(Tenn. Ct. App. 1979). 

Delay in sale was justified by pending litiga- 
tion and by the debilitated condition of the 
collateral which required a period of rehabili- 
tation. Sparkle Laundry & Cleaners, Inc. v. 
Kelton, 595 S.W.2d 88, 1979 Tenn. App. LEXIS 
362 (Tenn. Ct. App. 1979). 


5. Place of Sale. 

The purchaser does not, by voluntarily sur- 
rendering the property and attending the sale 
thereof without complaint, waive the necessity 
of the seller to proceed in accordance with the 
requirements of the statute, and such pur- 
chaser does not, by such acts, waive the irregu- 
larity of a sale made at wrong place. Massillon 
Engine & Thresher Co. v. Wilkes, 82 S.W. 316, 
1904 Tenn. LEXIS 113 (Tenn. 1904). 

Conditional seller on regaining possession of 
property sold was not required to advertise and 
sell the property in the county where the origi- 
nal contract of sale was made but could adver- 
tise and sell it wherever it was found in the 
state. Stumb Motor Co. v. Patterson, 9 Tenn. 
App. 29, — S.W.2d —, 1928 Tenn. App. LEXIS 
211 (Tenn. Ct. App. 1928). 

Where notice was that sale would be at a 
certain street number, and it was held on the 
third floor of the building which with other 
floors in such building was used by defendant, 
the sale was not void as not held at place named 
in notice. Dacus v. Knoxville Outfitting Co., 9 
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Tenn. App. 683, — S.W.2d —, 1929 Tenn. App. 
LEXIS 130 (Tenn. Ct. App. 1929). 

Vendor upon possession of property may sell 
property in district where it is located after 
repossession, or in district where it is located at 
time of sale except that place of sale cannot be 
arbitrarily fixed by vendor to detriment of 
vendee, or if property is removed from district 
of original sale it may be sold where found at 
option of vendor. Elmore v. Ritter Implement 
Co., 169 Tenn. 343, 87 S.W.2d 1008, 1935 Tenn. 
LEXIS 51 (1935). 

Where tractor was sold in district of resi- 
dence of vendee and repossessed in same dis- 
trict it could be sold by vendor in district where 
it did business. Elmore v. Ritter Implement Co., 
169 Tenn. 343, 87 S.W.2d 1008, 1935 Tenn. 
LEXIS 51 (1935). 

Where conditional seller repossessed auto for 
sale because buyer failed to make payments, 
conditional seller had option to sell auto within 
the county of the buyer’s residence or in the 
county where he had his place of business 
where the original sale was made and notices 
were required to be posted in the county where 
the sale was to be had and this was the only 
notice that was required to be given to buyer. 
Quick v. Woodward Motor Co., 23 Tenn. App. 
254, 130 S.W.2d 147, 1938 Tenn. App. LEXIS 87 
(Tenn. Ct. App. 1938). 

The seller or vendor may select the place of 
resale subject to the limitation that place 
thereof cannot be arbitrarily fixed to the injury 
of the buyer. Ham Const. Co. v. Dempster Bros., 
36 Tenn. App. 356, 255 S.W.2d 712, 1952 Tenn. 
App. LEXIS 123 (Tenn. Ct. App. 1952). 

Complaint was made that a sale was not held 
“in the yard” of the defendant’s place of busi- 
ness as designated in the notice, but was held 
inside of one of defendant’s buildings instead, 
and that the sale did not comply with the law. 
This was a substantial compliance with the law 
as, by reasonable inference, the defendant’s 
yard would include the defendant’s buildings. 
Ham Const. Co. v. Dempster Bros., 36 Tenn. 
App. 356, 255 S.W.2d 712, 1952 Tenn. App. 
LEXIS 123 (Tenn. Ct. App. 1952). 


6. Notice to Debtor. 

Purpose of provisions of subsection (8) relat- 
ing to notice is to enable the debtor to protect 
his interest in the property by paying the debt, 
finding a buyer or being present at the sale to 
bid on the property or have others do so, to the 
end that it be not sacrificed at a sale at less 
than its true value. Mallicoat v. Volunteer Fi- 
nance & Loan Corp., 57 Tenn. App. 106, 415 
S.W.2d 347, 1966 Tenn. App. LEXIS 253 (Tenn. 
Ct. App. 1966). 

Requirement of reasonable notice of time and 
place of sale was not satisfied where secured 
creditor sent notice by registered mail but was 
aware that debtor had not received it since 
letter was returned, creditor made no further 
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attempt to notify debtor even though both were 
located in same town and creditor knew where 
debtor was employed and where his parents 
lived. Mallicoat v. Volunteer Finance & Loan 
Corp., 57 Tenn. App. 106, 415 S.W.2d 347, 1966 
Tenn. App. LEXIS 253 (Tenn. Ct. App. 1966). 

A sale must be commercially reasonable in 
the aspect of notice. International Harvester 
Credit Corp. v. Ingram, 619 S.W.2d 134, 1981 
Tenn. App. LEXIS 511 (Tenn. Ct. App. 1981). 

The provision for notice in connection with a 
sale is intended to afford the debtor a reason- 
able opportunity: (1) to avoid a sale altogether 
by discharging the debt and redeeming the 
collateral; or (2) in case of sale, to see that the 
collateral brings a fair price. International Har- 
vester Credit Corp. v. Ingram, 619 S.W.2d 134, 
1981 Tenn. App. LEXIS 511 (Tenn. Ct. App. 
1981). 

The rule that insufficient notice is commer- 
cially unreasonable applies whether the claim 
in the initial notice was deficient or, if good 
initially, it ceased to be effective because of time 
and circumstances. International Harvester 
Credit Corp. v. Ingram, 619 S.W.2d 134, 1981 
Tenn. App. LEXIS 511 (Tenn. Ct. App. 1981). 

Notification of sale is not necessary when the 
goods are seasonal. American City Bank v. 
Western Auto Supply Co., 631 S.W.2d 410, 1981 
Tenn. App. LEXIS 591 (Tenn. Ct. App. 1981), 
superseded by statute as stated in, Higdon v. 
Regions Bank, — S.W.3d —, 2010 Tenn. App. 
LEXIS 331 (Tenn. Ct. App. May 13, 2010). 


7. Notice to Vendee. 

Where conditional vendor of automobile had 
option upon repossession to resell either in 
county of vendee’s residence or where original 
sale was made, he was not required to give 
vendee any notice other than that posted in 
county where original sale was made and 
where vendor elected to resell. Quick v. Wood- 
ward Motor Co., 23 Tenn. App. 254, 130 S.W.2d 
147, 1938 Tenn. App. LEXIS 87 (Tenn. Ct. App. 
1938). 

Notice which reasonably conveys to the 
vendee information as to the time and place of 
the sale of the property repossessed was suffi- 
cient. Ham Const. Co. v. Dempster Bros., 36 
Tenn. App. 356, 255 S.W.2d 712, 1952 Tenn. 
App. LEXIS 123 (Tenn. Ct. App. 1952). 


8. Deficiency Judgment. 

Taking of personal judgment against condi- 
tional. buyer who had defaulted on his pay- 
ments was not a conclusive election on part of 
seller which prevented his subsequent resort to 
an action for replevin as retention of title by 
vendor was security for personal obligation, 
and such security was not lost by the judgment. 
Johnson v. Martin Furniture Co., 139 Tenn. 
580, 202 S.W. 916, 1918 Tenn. LEXIS 8 (1918), 
overruled in part, McNabb v. Lynn, 171 Tenn. 8, 
100 S.W.2d 3, 1936 Tenn. LEXIS 53 (1936), 
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overruled in part, Standard Life Ins. Co. v. 
Adams, 174 Tenn. 405, 126 S.W.2d 311, 1938 
Tenn. LEXIS 106 (1938). 

Where holders of title retention notes on 
automobiles failed to comply with Shan., 
§§ 3516a128, 3666, 3669 (former §§ 47-251, 
47-1302, 47-1306 of T.C.A.) the makers of the 
notes were released from liability for balance 
remaining due on the notes. Commerce Union 
Bank v. Jackson, 21 Tenn. App. 412, 111 S.W.2d 
870, 1937 Tenn. App. LEXIS 45 (Tenn. Ct. App. 
1937). 

Where conditional seller upon insolvency of 
conditional purchaser consented to sale of con- 
ditional purchaser’s equity in soda fountain 
with expectation that purchaser would satisfy 
its debt but did not seek a personal judgment 
against conditional purchaser for unpaid pur- 
chase price, since no personal judgment was 
sought within time fixed in decree, conditional 
seller waived right to such judgment and could 
not therefore obtain a deficiency judgment 
against conditional buyer should fountain sell 
for less than the debt. Community Drug Co. v. 
Liquid Carbonic Corp., 174 Tenn. 575, 129 
S.W.2d 211, 1938 Tenn. LEXIS 125 (1939). 


9. Election of Remedies. 

Where conditional seller of trailer assigned 
note to bank and bank subsequently brought 
replevin against conditional buyer and buyer 
filed cross bill for conversion and order of court 
was entered whereby buyer paid specified sum 
in settlement of all controversy between the 
parties, there was an election of remedies by 
buyer and buyer could not subsequently main- 
tain suit under former § 47-1306 to recover 
amount paid upon allegation that bank did not 
post notice required by former § 47-1302 upon 
repossessing trailer. Barger v. Webb, 216 Tenn. 
275, 391 S.W.2d 664, 1965 Tenn. LEXIS 576 
(1965). 

So long as the creditor acts in good faith and 
in a commercially reasonable manner in the 
disposal of the collateral, he may proceed along 
any one or more of his three options provided by 
the U.C.C. American City Bank v. Western 
Auto Supply Co., 631 S.W.2d 410, 1981 Tenn. 
App. LEXIS 591 (Tenn. Ct. App. 1981), super- 
seded by statute as stated in, Higdon v. Regions 
Bank, — S.W.3d —, 2010 Tenn. App. LEXIS 331 
(Tenn. Ct. App. May 13, 2010). 


10. Evidence. 

Where secured creditor did not introduce 
testimony of employee who who made up and 
posted notices of sale in connection with ques- 
tion of whether sale of automobile was “com- 
mercially reasonable” court would assume that 
testimony of such employee would not have 
been favorable to creditor. Mallicoat v. Volun- 
teer Finance & Loan Corp., 57 Tenn. App. 106, 
415 S.W.2d 347, 1966 Tenn. App. LEXIS 253 
(Tenn. Ct. App. 1966). 
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Collateral References. 

Causes of action governed by limitations pe- 
riod in UCC § 2-725. 49 A.L.R.5th 1. 

Construction of term “debtor” as used in UCC 
§ 9-504(3), requiring secured party to give no- 
tice to debtor of sale of collateral securing 
obligation. 5 A.L.R.4th 1291. 

Failure of secured party to make “commer- 
cially reasonable” disposition of collateral un- 
der UCC § 9-504(3) as bar to deficiency judg- 
ment. 10 A.L.R.4th 413. 

Loss or modification of right to notification of 
sale of repossessed collateral under Uniform 
Commercial Code § 9-504. 9 A.L.R.4th 552. 

Nature of collateral which secured party may 
sell or otherwise dispose of without giving no- 
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tice to defaulting debtor under UCC § 9-504(3). 
11 A.L.R.4th 1060. b 

Sufficiency of secured party’s notification of 
sale or other intended disposition of collateral 
under UCC § 9-504(3). 11 A.L.R.4th 241. 

Uniform Commercial Code: burden of proof 
as to commercially reasonable disposition of 
collateral. 59 A.L.R.3d 369. 

Uniform Commercial Code: failure of secured 
creditor to give required notice of disposition of 
collateral as bar to deficiency judgment. 59 
A.L.R.3d 401. 

What is “commercially reasonable” disposi- 
tion of collateral required by UCC § 9-504(3). 7 
A.L.R.4th 308. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-504(1), (3). 

2. Commercially Reasonable Dispositions. 
Subsection (a) follows former section 9-504 by 
permitting a secured party to dispose of collat- 
eral in a commercially reasonable manner fol- 
lowing a default. Although subsection (b) per- 
mits both public and private dispositions, 
including public and private dispositions con- 
ducted over the Internet, “every aspect of a 
disposition ... must be commercially reason- 
able.” This section encourages private disposi- 
tions on the assumption that they frequently 
will result in higher realization on collateral for 
the benefit of all concerned. Subsection (a) does 
not restrict dispositions to sales; collateral may 
be sold, leased, licensed, or otherwise disposed. 
Section 9-627 [§ 47-9-627] provides guidance 
for determining the circumstances under which 
a disposition is “commercially reasonable.” 

3. Time of Disposition. This article does not 
specify a period within which a secured party 
must dispose of collateral. This is consistent 
with this article’s policy to encourage private 
dispositions through regular commercial chan- 
nels. It may, for example, be prudent not to 
dispose of goods when the market has col- 
lapsed. Or, it might be more appropriate to sell 
a large inventory in parcels over a period of 
time instead of in bulk. Of course, under sub- 
section (b) every aspect of a disposition of 
collateral must be commercially reasonable. 
This requirement explicitly includes the 
“method, manner, time, place, and other 
terms.” For example, if a secured party does not 
proceed under section 9-620 [§ 47-9-620] and 
holds collateral for a long period of time with- 
out disposing of it, and if there is no good 
reason for not making a prompt disposition, the 
secured party may be determined not to have 
acted in a “commercially reasonable” manner. 
See also section 1-203 [§ 47-1-203] (general 
obligation of good faith). 

4. Pre-Disposition Preparation and Process- 
ing. Former section 9-504(1) appeared to give 
the secured party the choice of disposing of 


collateral either “in its then condition or follow- 
ing any commercially reasonable preparation 
or processing.” Some courts held that the “com- 
mercially reasonable” standard of former sec- 
tion 9-504(3) nevertheless could impose an af- 
firmative duty on the secured party to process 
or prepare the collateral prior to disposition. 
Subsection (a) retains the substance of the 
quoted language. Although courts should not be 
quick to impose a duty of preparation or pro- 
cessing on the secured party, subsection (a) 
does not grant the secured party the right to 
dispose of the collateral “in its then condition” 
under all circumstances. A secured party may 
not dispose of collateral “in its then condition” 
when, taking into account the costs and prob- 
able benefits of preparation or processing and 
the fact that the secured party would be ad- 
vancing the costs at its risk, it would be com- 
mercially unreasonable to dispose of the collat- 
eral in that condition. 

5. Disposition by Junior Secured Party. Dis- 
position rights under subsection (a) are not 
limited to first-priority security interests. 
Rather, any secured party as to whom there has 
been a default enjoys the right to dispose of 
collateral under this subsection. The exercise of 
this right by a secured party whose security 
interest is subordinate to that of another se- 
cured party does not of itself constitute a con- 
version or otherwise give rise to liability in 
favor of the holder of the senior security inter- 
est. Section 9-615 [§ 47-9-615] addresses appli- 
cation of the proceeds of a disposition by a 
junior secured party. Under section 9-615(a) 
[§ 47-9-615(a)], a junior secured party owes no 
obligation to apply the proceeds of disposition 
to the satisfaction of obligations secured by a 
senior security interest. Section 9-615(g) [§ 47- 
9-615(g)] builds on this general rule by protect- 
ing certain juniors from claims of a senior 
concerning cash proceeds of the disposition. 
Even if a senior were to have a nonarticle 9 
claim to proceeds of a junior’s disposition, sec- 
tion 9-615(g) [§ 47-9-615(g)] would protect a 
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junior that acts in good faith and without 
knowledge that its actions violate the rights of 
a senior party. Because the disposition by a 
junior would not cut off a senior’s security 
interest or other lien (see section 9-617 [§ 47- 
9-617]), in many (probably most) cases the 
junior’s receipt of the cash proceeds would not 
violate the rights of the senior. 

The holder of a senior security interest is 
entitled, by virtue of its priority, to take posses- 
sion of collateral from the junior secured party 
and conduct its own disposition, provided that 
the senior enjoys the right to take possession of 
the collateral from the debtor. See section 9-609 
[§ 47-9-609]. The holder of a junior security 
interest normally must notify the senior se- 
cured party of an impending disposition. See 
section 9-611 [§ 47-9-611]. Regardless of 
whether the senior receives a notification from 
the junior, the junior’s disposition does not of 
itself discharge the senior’s security interest. 
See section 9-617 [§ 47-9-617]. Unless the se- 
nior secured party has authorized the disposi- 
tion free and clear of its security interest, the 
senior’s security interest ordinarily will survive 
the disposition by the junior and continue un- 
der section 9-315(a)(1) [§ 47-9-315(a)(1)]. If the 
senior enjoys the right to repossess the collat- 
eral from the debtor, the senior likewise may 
recover the collateral from the transferee. 

When a secured party’s collateral is encum- 
bered by another security interest or other lien, 
one of the claimants may seek to invoke the 
equitable doctrine of marshaling. As explained 
by the Supreme Court, that doctrine “rests 
upon the principle that a creditor having two 
funds to satisfy his debt, may not by his appli- 
cation of them to his demand, defeat another 
creditor, who may resort to only one of the 
funds.” Meyer v. United States, 375 U.S. 233, 
236 (1963), quoting Sowell v. Federal Reserve 
Bank, 268 U.S. 449, 456-57 (1925). The purpose 
of the doctrine is “to prevent the arbitrary 
action of a senior lienor from destroying the 
rights of a junior lienor or a creditor having less 
security.” Id. at 237. Because it is an equitable 
doctrine, marshaling “is applied only when it 
can be equitably fashioned as to all of the 
parties” having an interest in the property. Id. 
This article leaves courts free to determine 
whether marshaling is appropriate in any 
given case. See section 1-103 [§ 47-1-103]. 

6. Security Interests of Equal Rank. Some- 
times two security interests enjoy the same 
priority. This situation may arise by contract, 
e.g., pursuant to “equal and ratable” provisions 
in indentures, or by operation of law. See sec- 
tion 9-328(6) [§ 47-9-328(6)]. This article treats 
a security interest having equal priority like a 
senior security interest in many respects. As- 
sume, for example, that SP-X and SP-Y enjoy 
equal priority, SP-W is senior to them, and SP-Z 
is junior. If SP-X disposes of the collateral 
under this section, then (i) SP-W’s and SP-Y’s 
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security interests survive the disposition but 
SP-Z’s does not, see section 9-617 [§ 47-9-617], 
and (ii) neither SP-W nor SP-Y is entitled to 
receive a distribution of proceeds, but SP-Z is. 
See section 9-615(a)(3) [§ 47-9-615(a)(3)]. 

When one considers the ability to obtain 
possession of the collateral, a secured party 
with equal priority is unlike a senior secured 
party. As the senior secured party, SP-W should 
enjoy the right to possession as against SP-X. 
See section 9-609 [§ 47-9-609], comment 5. If 
SP-W takes possession and disposes of the 
collateral under this section, it is entitled to 
apply the proceeds to satisfy its secured claim. 
SP-Y, however, should not have such a right to 
take possession from SP-X; otherwise, once 
SP-Y took possession from SP-X, SP-X would 
have the right to get possession from SP-Y, 
which would be obligated to redeliver posses- 
sion to SP-X, and so on. Resolution of this 
problem is left to the parties and, if necessary, 
the courts. 

7. Public vs. Private Dispositions. This part 
maintains two distinctions between “public” 
and other dispositions: (i) The secured party 
may buy at the former, but normally not at the 
latter (section 9-610(c) [§ 47-9-610(c)]), and (ii) 
the debtor is entitled to notification of “the time 
and place of a public disposition” and notifica- 
tion of “the time after which” a private disposi- 
tion or other intended disposition is to be made 
(section 9-613(1)(E) [§ 47-9-613(1)(E)]). It does 
not retain the distinction under former section 
9-504(4), under which transferees in a noncom- 
plying public disposition could lose protection 
more easily than transferees in other noncom- 
plying dispositions. Instead, section 9-617(b) 
[§ 47-9-617(b)] adopts a unitary standard. Al- 
though the term is not defined, as used in this 
article, a “public disposition” is one at which the 
price is determined after the public has had a 
meaningful opportunity for competitive bid- 
ding. “Meaningful opportunity” is meant to 
imply that some form of advertisement or pub- 
lic notice must precede the sale (or other dispo- 
sition) and that the public must have access to 
the sale (disposition). 

A secured party’s purchase of collateral at its 
own private disposition is equivalent to a “strict 
foreclosure” and is governed by Sections 9-620, 
9-621, and 9-622 [§§ 47-9-620, 47-9-621, and 
47-9-622]. The provisions of these sections can 
be waived only to the extent provided in Section 
9-624(b) [§ 47-9-624(b)]. See Section 9-602 
[§ 47-9-602]. 

8. Investment Property. Dispositions of in- 
vestment property may be regulated by the 
federal securities laws. Although a “public” 
disposition of securities under this article may 
implicate the registration requirements of the 
Securities Act of 1933, it need not do so. A 
disposition that qualifies for a “private place- 
ment” exemption under the Securities Act of 
1933 nevertheless may constitute a “public” 
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disposition within the meaning of this section. 
Moreover, the “commercially reasonable” re- 
quirements of subsection (b) need not prevent a 
secured party from conducting a foreclosure 
sale without the issuer’s compliance with fed- 
eral registration requirements. 

9. “Recognized Market.” A “recognized mar- 
ket,” as used in subsection (c) and section 
9-611(d) [§ 47-9-611(d)], is one in which the 
items sold are fungible and prices are not 
subject to individual negotiation. For example, 
the New York Stock Exchange is a recognized 
market. A market in which prices are individu- 
ally negotiated or the items are not fungible is 
not a recognized market, even if the items are 
the subject of widely disseminated price guides 
or are disposed of through dealer auctions. 

10. Relevance of Price. While not itself suffi- 
cient to establish a violation of this part, a low 
price suggests that a court should scrutinize 
carefully all aspects of a disposition to ensure 
that each aspect was commercially reasonable. 
Note also that even if the disposition is com- 
mercially reasonable, section 9-615(f) [§ 47-9- 
615(f)] provides a special method for calculat- 
ing a deficiency or surplus if (i) the transferee in 
the disposition is the secured party, a person 
related to the secured party, or a secondary 
obligor, and (ii) the amount of proceeds of the 
disposition is significantly below the range of 
proceeds that a complying disposition to a per- 
son other than the secured party, a person 
related to the secured party, or a secondary 
obligor would have brought. 

11. Warranties. Subsection (d) affords the 
transferee in a disposition under this section 
the benefit of any title, possession, quiet enjoy- 
ment, and similar warranties that would have 
accompanied the disposition by operation of 
nonarticle 9 law had the disposition been con- 
ducted under other circumstances. For ex- 
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ample, the article 2 warranty of title would 
apply to a sale of goods, the analogous warran- 
ties of article 2A would apply to a lease of goods, 
and any common law warranties of title would 
apply to dispositions of other types of collateral. 
See, e.g., Restatement (2d), Contracts section 
333 (warranties of assignor). 

Subsection (e) explicitly provides that these 
warranties can be disclaimed either under 
other applicable law or by communicating a 
record containing an express disclaimer. The 
record need not be written, but an oral commu- 
nication would not be sufficient. See section 
9-102 [§ 47-9-102] (definition of “record”). Sub- 
section (f) provides a sample of wording that 
will effectively exclude the warranties in a 
disposition under this section, whether or not 
the exclusion would be effective under nonar- 
ticle 9 law. 

The warranties incorporated by subsection 
(d) are those relating to “title, possession, quiet 
enjoyment, and the like.” Depending on the 
circumstances, a disposition under this section 
also may give rise to other statutory or implied 
warranties, e.g., warranties of quality or fitness 
for purpose. Law other than this article deter- 
mines whether such other warranties apply to 
a disposition under this section. Other law also 
determines issues relating to disclaimer of such 
warranties. For example, a foreclosure sale of a 
car by a car dealer could give rise to an implied 
warranty of merchantability (section 2-314 
[§ 47-2-314]) unless effectively disclaimed or 
modified (section 2-316 [§ 47-2-316]). 

This section’s approach to these warranties 
conflicts with the former comment to section 
2-312 [§ 47-2-312]. This article rejects the 
baseline assumption that commercially reason- 
able dispositions under this section are out of 
the ordinary commercial course or peculiar. The 
comment to section 2-312 [§ 47-2-312] has been 
revised accordingly. 


47-9-611. Notification before disposition of collateral. 


(a) “Notification date”. In this section, “notification date” means the 


earlier of the date on which: 


(1) A secured party sends to the debtor and any secondary obligor an 
authenticated notification of disposition; or 

(2) The debtor and any secondary obligor waive the right to notification. 

(b) Notification of disposition required. Except as otherwise provided in 

subsection (d), a secured party that disposes of collateral under § 47-9-610 

shall send to the persons specified in subsection (c) a reasonable authenticated 


notification of disposition. 


(c) Persons to be notified. To comply with subsection (b), the secured 
party shall send an authenticated notification of disposition to: 


(1) The debtor; 
(2) Any secondary obligor; and 


(3) If the collateral is other than consumer goods: 
(A) Any other person from which the secured party has received, before 
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the notification date, an authenticated notification of a claim of an interest 
in the collateral; 

(B) Any other secured party or lienholder that, ten (10) days before the 
notification date, held a security interest in or other lien on the collateral 
perfected by the filing of a financing statement that: 

(i) Identified the collateral; 

(ii) Was indexed under the debtor’s name as of that date; and 

(iii) Was filed in the office in which to file a financing statement 
against the debtor covering the collateral as of that date; and 

(C) Any other secured party that, ten (10) days before the notification 
date, held a security interest in the collateral perfected by compliance with 
a statute, regulation, or treaty described in § 47-9-311(a). 

(d) Subsection (b) inapplicable: perishable collateral; recognized 
market. Subsection (b) does not apply if the collateral is perishable or 
threatens to decline speedily in value or is of a type customarily sold on a 
recognized market. Notwithstanding the foregoing, the notification require- 
ment of subsection (b) does not require or permit a secured party to send a 
disposition notification that may violate the automatic stay under the federal 
bankruptcy code, 11 U.S.C. § 362. 

(e) Compliance with subdivision (c)(3)(B). A secured party complies 
with the requirement for notification prescribed by subdivision (c)(3)(B) if: 

(1) Not later than twenty (20) days or earlier than thirty (30) days before 
the notification date, the secured party requests, in a commercially reason- 
able manner, information concerning financing statements indexed under 


the debtor’s name in the office indicated in subdivision (c)(3)(B); and 
(2) Before the notification date, the secured party: 
(A) Did not receive a response to the request for information; or 
(B) Received a response to the request for information and sent an 
authenticated notification of disposition to each secured party or other 
lienholder named in that response whose financing statement covered the 


collateral. 


History. 
Acts 2000, ch. 846, § 1; 2002, ch. 745, § 3. 


Section to Section References. 
This section is referred to in §§ 47-9-602, 
47-9-624. 


Attorney General Opinions. 

Both title pledge lenders and other secured 
parties must comply with the applicable stat- 
utes governing motor vehicles, OAG 05-111 
(7/12/05). 


NOTES TO DECISIONS 


Analysis 


1. Notice to Debtor. 
2. Notice to Vendee. 
3. Insufficient Notice. 


1. Notice to Debtor. 

Supreme court of Tennessee disagreed with 
the reasoning of R & J of Tenn., Inc. v. Blan- 
kenship-Melton Real Estate, Inc., 166 S.W.3d 
195, 2004 Tenn. App. LEXIS 760, and held that 
so long as the notification is “sent” within the 
meaning of Article 9 of the UCC, compiled in 


T.C.A. § 47-9-101 et seq., the creditor does not 
need to take additional steps to determine 
whether or not that notification has been re- 
ceived. Auto Credit of Nashville v. Wimmer, 231 
S.W.3d 896, 2007 Tenn. LEXIS 642 (Tenn. Aug. 
16, 2007). 

Because T.C.A. § 47-9-611(b) expressly says 
“send” and makes no references to “receive” or 
“receipt” in its notification requirement, it fol- 
lows that the creditor is only required to ensure 
that the notification is properly sent and is not 
required to ensure its receipt. Auto Credit of 
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Nashville v. Wimmer, 231 S.W.3d 896, 2007 
Tenn. LEXIS 642 (Tenn. Aug. 16, 2007). 

To require every creditor to verify receipt of 
notification in every situation would place an 
unreasonable burden on them, making secured 
transactions in Tennessee unduly cumbersome; 
it is conceivable that many debtors, when faced 
with the notification sent by certified mail, may 
refuse delivery, thus prolonging the time the 
creditor must wait to sell the collateral, causing 
additional costs to accrue to the creditor. Auto 
Credit of Nashville v. Wimmer, 231 S.W.3d 896, 
2007 Tenn. LEXIS 642 (Tenn. Aug. 16, 2007). 

Nothing in the statute requires that the 
notification of the sale be sent by certified mail, 
but rather regular post would be sufficient; 
however, sending the notification by certified 
mail provides the creditor with a receipt of its 
mailing. Auto Credit of Nashville v. Wimmer, 
231 S.W.3d 896, 2007 Tenn. LEXIS 642 (Tenn. 
Aug. 16, 2007). 

Court of appeals erred in finding that a 
creditor failed to furnish reasonable notifica- 
tion of the sale of a car to the debtor and in 
granting the debtor’s counterclaim for statu- 
tory damages, because the creditor complied 
with provisions of Article 9 of the UCC when it 
sent notification to the debtor via certified mail, 
despite the fact that the debtor never received 
the notification; the notification requirement in 
T.C.A. § 47-9-611 only required that a creditor 
send proper notification and does not require 
the creditor to verify receipt. Auto Credit of 
Nashville v. Wimmer, 231 S.W.3d 896, 2007 
Tenn. LEXIS 642 (Tenn. Aug. 16, 2007). 

Debtor’s owner had actual notice of disposi- 
tion through a series of email notifications and 
he had ample opportunity to look for competi- 
tive offers where the debtor had ample time to 
seek alternative buyers for the surrendered 
collateral boats; due to the nature of the collat- 
eral, immediate advertising of the boats for sale 
was in the debtor’s best interest, the debtor had 
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opportunity to review the letter to be sent to 
dealers for private sale prior to the remarket- 
ing of the collateral, the boats were resold at a 
fair and commercially reasonable price under 
the circumstances, and the debtor presented no 
proof to the contrary. Brunswick Acceptance 
Co., LLC v. MEJ, LLC, 292 S.W.3d 638, 2008 
Tenn. App. LEXIS 631 (Tenn. Ct. App. Oct. 21, 
2008). 


2. Notice to Vendee. 

Determination that a creditor did not have 
standing to assert its security interest in prop- 
erty on the grounds that a bank’s security 
interest was perfected three years prior to the 
creditor’s perfection was in error, because the 
creditor held a competing security interest, 
albeit low in priority, and was thus an ag- 
grieved person under T.C.A. § 47-9-625(c), in 
spite of the fact that it was not entitled to notice 
under T.C.A. § 47-9-610 and T.C.A. § 47-9-611. 
T.C.A. § 47-9-625 is not limited in its applica- 
bility to persons entitled to notice. AmSouth 
Bank v. Trailer Source, Inc., 206 S.W.3d 425, 
2006 Tenn. App. LEXIS 418 (Tenn. Ct. App. 
2006). 


3. Insufficient Notice. 

Bank’s correspondence to a borrower and 
loan guarantors (guarantors) did not provide 
sufficient notice of the bank’s intent to dispose 
of the collateral, an aircraft, under T.C.A. § 47- 
9-611 because the bank did not notify the guar- 
antors of a settled intent to dispose of the 
aircraft, of whether the aircraft would be sold 
by public or private sale, or on or after what 
date the sale would occur; there was nothing in 
the record to demonstrate the bank notified the 
guarantors that it had, in fact, taken possession 
of the aircraft so as to provide the guarantors 
with a reasonable opportunity to redeem the 
aircraft before it was sold at private sale. Re- 
gions Bank v. Thomas, — S.W.3d —, 2013 Tenn. 
App. LEXIS 156 (Tenn. Ct. App. Mar. 4, 2018). 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Notice to Debtor. 
2. Notice to Vendee. 


1. Notice to Debtor. 

Purpose of provisions of subsection (3) relat- 
ing to notice is to enable the debtor to protect 
his interest in the property by paying the debt, 
finding a buyer or being present at the sale to 
bid on the property or have others do so, to the 
end that it be not sacrificed at a sale at less 
than its true value. Mallicoat v. Volunteer Fi- 
nance & Loan Corp., 57 Tenn. App. 106, 415 
S.W.2d 347, 1966 Tenn. App. LEXIS 253 (Tenn. 
Ct. App. 1966). 

Requirement of reasonable notice of time and 
place of sale was not satisfied where secured 


creditor sent notice by registered mail but was 
aware that debtor had not received it since 
letter was returned, creditor made no further 
attempt to notify debtor even though both were 
located in same town and creditor knew where 
debtor was employed and where his parents 
lived. Mallicoat v. Volunteer Finance & Loan 
Corp., 57 Tenn. App. 106, 415 S.W.2d 347, 1966 
Tenn. App. LEXIS 253 (Tenn. Ct. App. 1966). 
A sale must be commercially reasonable in 
the aspect of notice. International Harvester 
Credit Corp. v. Ingram, 619 S.W.2d 134, 1981 
Tenn. App. LEXIS 511 (Tenn. Ct. App. 1981). 
The provision for notice in connection with a 
sale is intended to afford the debtor a reason- 
able opportunity: (1) to avoid a sale altogether 
by discharging the debt and redeeming the 
collateral; or (2) in case of sale, to see that the 
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collateral brings a fair price. International Har- 
vester Credit Corp. v. Ingram, 619 S.W.2d 134, 
1981 Tenn. App. LEXIS 511 (Tenn. Ct. App. 
1981). 

The rule that insufficient notice is commer- 
cially unreasonable applies whether the claim 
in the initial notice was deficient or, if good 
initially, it ceased to be effective because of time 
and circumstances. International Harvester 
Credit Corp. v. Ingram, 619 S.W.2d 134, 1981 
Tenn. App. LEXIS 511 (Tenn. Ct. App. 1981). 

Notification of sale is not necessary when the 
goods are seasonal. American City Bank v. 
Western Auto Supply Co., 631 S.W.2d 410, 1981 
Tenn. App. LEXIS 591 (Tenn. Ct. App. 1981), 
superseded by statute as stated in, Higdon v. 
Regions Bank, — S.W.3d —, 2010 Tenn. App. 
LEXIS 331 (Tenn. Ct. App. May 13, 2010). 


Collateral References. 

Sufficiency of secured party’s notification of 
sale or other intended disposition of collateral 
under UCC § 9-504(3). 11 A.L.R.4th 241. 


47-9-611 


2. Notice to Vendee. 

Where conditional vendor of automobile had 
option upon repossession to resell either in 
county of vendee’s residence or where original 
sale was made, he was not required to give 
vendee any notice other than that posted in 
county where original sale was made and 
where vendor elected to resell. Quick v. Wood- 
ward Motor Co., 23 Tenn. App. 254, 130 S.W.2d 
147, 1938 Tenn. App. LEXIS 87 (Tenn. Ct. App. 
1938). 

Notice which reasonably conveys to the 
vendee information as to the time and place of 
the sale of the property repossessed was suffi- 
cient. Ham Const. Co. v. Dempster Bros., 36 
Tenn. App. 356, 255 S.W.2d 712, 1952 Tenn. 
App. LEXIS 123 (Tenn. Ct. App. 1952). 


Uniform Commercial Code: failure of secured 
creditor to give required notice of disposition of 
collateral as bar to deficiency judgment. 59 
A.L.R.3d 401. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-504(3). 

2. Reasonable Notification. This section re- 
quires a secured party who wishes to dispose of 
collateral under section 9-610 [§ 47-9-610] to 
send “a reasonable authenticated notification of 
disposition” to specified interested persons, 
subject to certain exceptions. The notification 
must be reasonable as to the manner in which 
it is sent, its timeliness (i.e., a reasonable time 
before the disposition is to take place), and its 
content. See sections 9-612 [§ 47-9-612] (time- 
liness of notification), 9-613 [§ 47-9-613] (con- 
tents of notification generally), 9-614 [§ 47-9- 
614] (contents of notification in consumer-goods 
transactions). 

3. Notification to Debtors and Secondary Ob- 
ligors. This section imposes a duty to send 
notification of a disposition not only to the 
debtor but also to any secondary obligor. Sub- 
sections (b) and (c) resolve an uncertainty un- 
der former article 9 by providing that second- 
ary obligors (sureties) are entitled to receive 
notification of an intended disposition of collat- 
eral, regardless of who created the security 
interest in the collateral. If the surety created 
the security interest, it would be the debtor. If it 
did not, it would be a secondary obligor. (This 
article also resolves the question of the second- 
ary obligor’s ability to waive, pre-default, the 
right to notification — waiver generally is not 
permitted. See section 9-602 [§ 47-9-602].) Sec- 
tion 9-605 [§ 47-9-605] relieves a secured party 
from any duty to send notification to a debtor or 
secondary obligor unknown to the secured 
party. 


Under subsection (b), the principal obligor 
(borrower) is not always entitled to notification 
of disposition. 

Example: Behnfeldt borrows on an unsecured 
basis, and Bruno grants a security interest in 
her car to secure the debt. Behnfeldt is a 
primary obligor, not a secondary obligor. As 
such, she is not entitled to notification of dispo- 
sition under this section. 

4. Notification to Other Secured Parties. 
Prior to the 1972 amendments to article 9, 
former section 9-504(3) required the enforcing 
secured party to send reasonable notification of 
the disposition: 

except in the case of consumer goods to any 
other person who has a security interest in the 
collateral and who has duly filed a financing 
statement indexed in the name of the debtor in 
this State or who is known by the secured party 
to have a security interest in the collateral. 

The 1972 amendments eliminated the duty 
to give notice to secured parties other than 
those from whom the foreclosing secured party 
had received written notice of a claim of an 
interest in the collateral. 

Many of the problems arising from disposi- 
tions of collateral encumbered by multiple se- 
curity interests can be ameliorated or solved by 
informing all secured parties of an intended 
disposition and affording them the opportunity 
to work with one another. To this end, subsec- 
tion (c)(3)(B) expands the duties of the foreclos- 
ing secured party to include the duty to notify 
(and the corresponding burden of searching the 
files to discover) certain competing secured 
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parties. The subsection imposes a search bur- 
den that in some cases may be greater than the 
pre-1972 burden on foreclosing secured parties 
but certainly is more modest than that faced by 
a new secured lender. 

To determine who is entitled to notification, 
the foreclosing secured party must determine 
the proper office for filing a financing statement 
as of a particular date, measured by reference 
to the “notification date,” as defined in subsec- 
tion (a). This determination requires reference 
to the choice of law provisions of part 3. The 
secured party must ascertain whether any fi- 
nancing statements covering the collateral and 
indexed under the debtor’s name, as the name 
existed as of that date, in fact were filed in that 
office. The foreclosing secured party generally 
need not notify secured parties whose effective 
financing statements have become more diffi- 
cult to locate because of changes in the location 
of the debtor, proceeds rules, or changes in the 
name that is sufficient as the name of the 
debtor under Section 9-503(a) [§ 47-9-503(a)]. 

Under subsection (c)(3)(C), the secured party 
also must notify a secured party who has per- 
fected a security interest by complying with a 
statute or treaty described in section 9-311(a) 
[§ 47-9-311(a)], such as a certificate of title 
statute. 

Subsection (e) provides a “safe harbor” that 
takes into account the delays that may be 
attendant to receiving information from the 
public filing offices. It provides, generally, that 
the secured party will be deemed to have sat- 
isfied its notification duty under subsection 
(c)(3)(B) if it requests a search from the proper 
office at least 20 but not more than 30 days 
before sending notification to the debtor and if 
it also sends a notification to all secured parties 
(and other lienholders) reflected on the search 
report. The secured party’s duty under subsec- 
tion (c)(3)(B) also will be satisfied if the secured 
party requests but does not receive a search 
report before the notification is sent to the 
debtor. Thus, if subsection (e) applies, a secured 
party who is entitled to notification under sub- 
section (c)(3)(B) has no remedy against a fore- 
closing secured party who does not send the 
notification. The foreclosing secured party has 
complied with the notification requirement. 
Subsection (e) has no effect on the require- 
ments of the other paragraphs of subsection (c). 
For example, if the foreclosing secured party 
received a notification from the holder of a 
conflicting security interest in accordance with 
subsection (c)(3)(A) but failed to send to the 
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holder a notification of the disposition, the 
holder of the conflicting security interest would 
have the right to recover any loss under section 
9-625(b) [§ 47-9-625(b)]. 

5. Authentication Requirement. Subsections 
(b) and (c) explicitly provide that a notification 
of disposition must be “authenticated.” Some 
cases read former section 9-504(3) as validating 
oral notification. 

6. Second Try. This article leaves to judicial 
resolution, based upon the facts of each case, 
the question whether the requirement of “rea- 
sonable notification” requires. a “second try,” 
i.e., whether a secured party who sends notifi- 
cation and learns that the debtor did not re- 
ceive it must attempt to locate the debtor and 
send another notification. 

7. Recognized Market; Perishable Collateral. 
New subsection (d) makes it clear that there is 
no obligation to give notification of a disposition 
in the case of perishable collateral or collateral 
customarily sold on a recognized market (e.g., 
marketable securities). Former section 9-504(3) 
might be read (incorrectly) to relieve the se- 
cured party from its duty to notify a debtor but 
not from its duty to notify other secured parties 
in connection with dispositions of such 
collateral. 

8. Failure to Conduct Notified Disposition. 
Nothing in this article prevents a secured party 
from electing not to conduct a disposition after 
sending a notification. Nor does this article 
prevent a secured party from electing to send a 
revised notification if its plans for disposition 
change. This assumes, however, that the se- 
cured party acts in good faith, the revised 
notification is reasonable, and the revised plan 
for disposition and any attendant delay are 
commercially reasonable. 

9. Waiver. A debtor or secondary obligor may 
waive the right to notification under this sec- 
tion only by a post-default authenticated agree- 
ment. See section 9-624(a) [§ 47-9-624(a)]. 

10. Other Law. Other State or federal law 
may contain requirements concerning notifica- 
tion of a disposition of property by a secured 
party. For example, federal law imposes notifi- 
cation requirements with respect to the en- 
forcement of mortgages on federally docu- 
mented vessels. Principles of statutory 
interpretation and, in the context of federal 
law, supremacy and preemption determine 
whether and to what extent law other than this 
Article supplements, displaces, or is displaced 
by this Article. See Sections 1-103, 1-104, 
9-109(c)(1) [§§ 47-1-1038, 47-1-104, 47-9- 
109(c)(1)]. 


47-9-612. Timeliness of notification before disposition of collateral. 


(a) Reasonable time is question of fact. Except as otherwise provided in 
subsection (b), whether a notification is sent within a reasonable time is a 


question of fact. 
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(b) 10-day period sufficient. A notification of disposition sent after default 
and ten (10) days or more before the earliest time of disposition set forth in the 
notification is sent within a reasonable time before the disposition. 


History. 
Acts 2000, ch. 846, § 1. 


Cited: 
Regions Bank v. Thomas, — 8.W.3d —, 2013 


Tenn. App. LEXIS 156 (Tenn. Ct. App. Mar. 4, 
2013). 


COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. Reasonable Notification. Section 9-611(b) 
[§ 47-9-611(b)] requires the secured party to 
send a “reasonable authenticated notification.” 
Under that section, as under former section 
9-504(3), one aspect of a reasonable notification 
is its timeliness. This generally means that the 
notification must be sent at a reasonable time 
in advance of the date of a public disposition or 
the date after which a private disposition is to 
be made. A notification that is sent so near to 
the disposition date that a notified person could 
not be expected to act on or take account of the 
notification would be unreasonable. 


3. Timeliness of Notification: Safe Harbor. 
The 10-day notice period in subsection (b) is 
intended to be a “safe harbor” and not a mini- 
mum requirement. To qualify for the “safe har- 
bor” the notification must be sent after default. 
A notification also must be sent in a commer- 
cially reasonable manner. See section 9-611(b) 
[§ 47-9-611(b)] (“reasonable authenticated no- 
tification”). These requirements prevent a se- 
cured party from taking advantage of the “safe 
harbor” by, for example, giving the debtor a 
notification at the time of the original extension 
of credit or sending the notice by surface mail to 
a debtor overseas. 


47-9-613. Contents and form of notification before disposition of col- 


lateral — General. 


Except in a consumer-goods transaction, the following rules apply: 
(1) The contents of a notification of disposition are sufficient if the 


notification: 


(A) describes the debtor and the secured party; 
(B) describes the collateral that is the subject of the intended disposi- 


tion; 


(C) states the method of intended disposition; 
(D) states that the debtor is entitled to an accounting of the unpaid 
indebtedness and states the charge, if any, for an accounting; and 
(E) states the time and place of a public disposition or the time after 
which any other disposition is to be made. 
(2) Whether the contents of a notification that lacks any of the informa- 
tion specified in paragraph (1) are nevertheless sufficient is a question of 


fact. 


(3) The contents of a notification providing substantially the information 
specified in paragraph (1) are sufficient, even if the notification includes: 
(A) information not specified by that paragraph; or 
(B) minor errors that are not seriously misleading. 
(4) A particular phrasing of the notification is not required. 
(5) The following form of notification and the form appearing in § 47-9- 
614(3), when completed, each provides sufficient information: 


NOTIFICATION OF DISPOSITION OF COLLATERAL 
To: [Name of debtor, obligor, or other person to which the notification is sent] 
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From: [Name, address, and telephone number of secured party] 

Name of Debtor(s): [Include only if debtor(s) are not an addressee] 

[For a public disposition:] 

We will sell for lease or license, as applicable] the [describe collateral] [to the 
highest qualified bidder] in public as follows: 

Day and Date: 

Time: 

Place: 

[For a private disposition:] 

We will sell for lease or license, as applicable] the [describe collateral] 
privately sometime after /day and date]. 

You are entitled to an accounting of the unpaid indebtedness secured by the 
property that we intend to sell [or lease or license, as applicable] /for a 
charge of $ J]. You may request an accounting by calling us at /telephone 


number] 


[End of Form] 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-602, 
47-9-614. 


NOTES TO DECISIONS 


Analysis 


1. Notice to Debtor. 
2. Insufficient Notice. 


1. Notice to Debtor. 

Debtor’s owner had actual notice of disposi- 
tion through a series of email notifications and 
he had ample opportunity to look for competi- 
tive offers where the debtor had ample time to 
seek alternative buyers for the surrendered 
collateral boats; due to the nature of the collat- 
eral, immediate advertising of the boats for sale 
was in the debtor’s best interest, the debtor had 
opportunity to review the letter to be sent to 
dealers for private sale prior to the remarket- 
ing of the collateral, the boats were resold at a 
fair and commercially reasonable price under 
the circumstances, and the debtor presented no 
proof to the contrary. Brunswick Acceptance 
Co., LLC v. MEJ, LLC, 292 S.W.3d 638, 2008 


Tenn. App. LEXIS 631 (Tenn. Ct. App. Oct. 21, 
2008). 


2. Insufficient Notice. 

Bank’s correspondence to a borrower and 
loan guarantors (guarantors) did not provide 
sufficient notice of the bank’s intent to dispose 
of the collateral, an aircraft, under T.C.A. § 47- 
9-611 because the bank did not notify the guar- 
antors of a settled intent to dispose of the 
aircraft, of whether the aircraft would be sold 
by public or private sale, or on or after what 
date the sale would occur; there was nothing in 
the record to demonstrate the bank notified the 
guarantors that it had, in fact, taken possession 
of the aircraft so as to provide the guarantors 
with a reasonable opportunity to redeem the 
aircraft before it was sold at private sale. Re- 
gions Bank v. Thomas, — S.W.3d —, 2013 Tenn. 
App. LEXIS 156 (Tenn. Ct. App. Mar. 4, 2013). 


COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. Contents of Notification. To comply with 
the “reasonable authenticated notification” re- 
quirement of section 9-611(b) [§ 47-9-611(b)], 
the contents of a notification must be reason- 
able. Except in a consumer-goods transaction, 
the contents of a notification that includes the 


information set forth in paragraph (1) are suf- 
ficient as a matter of law, unless the parties 
agree otherwise. (The reference to “time” of 
disposition means here, as it did in former 
section 9-504(3), not only the hour of the day 
but also the date.) Although a secured party 
may choose to include additional information 
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concerning the transaction or the debtor’s 
rights and obligations, no additional informa- 
tion is required unless the parties agree other- 
wise. A notification that lacks some of the 
information set forth in paragraph (1) never- 
theless may be sufficient if found to be reason- 
able by the trier of fact, under paragraph (2). A 
properly completed sample form of notification 
in paragraph (5) or in section 9-614(3) [§ 47-9- 
614(3)] is an example of a notification that 
would contain the information set forth in para- 
graph (1). Under paragraph (4), however, no 
particular phrasing of the notification is 
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required. 

This section applies to a notification of a 
public disposition conducted electronically. A 
notification of an electronic disposition satisfies 
paragraph (1)(E) if it states the time when the 
disposition is scheduled to begin and states the 
electronic location. For example, under the 
technology current in 2010, the Uniform Re- 
source Locator (URL) or other Internet address 
where the site of the public disposition can be 
accessed suffices as an electronic location. 


47-9-614. Contents and form of notification before disposition of col- 
lateral: Consumer-goods transaction. 


In a consumer-goods transaction, the following rules apply: 
(1) A notification of disposition must provide the following information: 
(A) the information specified in § 47-9-613(1); 
(B) a description of any liability for a deficiency of the person to which 


the notification is sent; 


(C) atelephone number from which the amount that must be paid to the 
secured party to redeem the collateral under § 47-9-623 is available; and 
(D) a telephone number or mailing address from which additional 
information concerning the disposition and the obligation secured is 


available. 


(2) A particular phrasing of the notification is not required. 
(3) The following form of notification, when completed, provides sufficient 


information: 


[Name and address of secured party] 


[Date] 


NOTICE OF OUR PLAN TO SELL PROPERTY 
[Name and address of any obligor who is also a debtor] 
Subject: [Identification of Transaction] 
We have your /describe collateral/, because you broke promises in our 


agreement. 
[For a public disposition:] 


We will sell [describe collateral] at public sale. A sale could include a lease 
or license. The sale will be held as follows: 


Date: 
Time: 
Place: 


You may attend the sale and bring bidders if you want. 


[For a private disposition:] 


We will sell /describe collateral] at private sale sometime after /date/. A 
sale could include a lease or license. 

The money that we get from the sale (after paying our costs) will reduce 
the amount you owe. If we get less money than you owe, you /will or will not, 
as applicable] still owe us the difference. If we get more money than you owe, 
you will get the extra money, unless we must pay it to someone else. 
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You can get the property back at any time before we sell it by paying us the 
full amount you owe (not just the past due payments), including our 
expenses. To learn the exact amount you must pay, call us at /telephone 
number]. : 

If you want us to explain to you in writing how we have figured the amount 
that you owe us, you may call us at /telephone number] [or write us at 
[secured party’s address] | and request a written explanation. [We will 
charge you $___ for the explanation if we sent you another written 


explanation of the amount you owe us within the last six (6) months.] 

If you need more information about the sale call us at [telephone number] 
[or write us at /secured party’s address] }. 
We are sending this notice to the following other people who have an interest 
in [describe collateral] or who owe money under your agreement: 
[Names of all other debtors and obligors, if any/ 


[End of Form] 


(4) A notification in the form of paragraph (3) is sufficient, even if 
additional information appears at the end of the form. 

(5) A notification in the form of paragraph (3) is sufficient, even if it 
includes errors in information not required by paragraph (1), unless the 
error is misleading with respect to rights arising under this chapter. 

(6) If a notification under this section is not in the form of paragraph (3), 
law other than this chapter determines the effect of including information 


not required by paragraph (1). 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-602, 
47-9-613. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. Notification in Consumer-Goods Transac- 
tions. Paragraph (1) sets forth the information 
required for a reasonable notification in a con- 
sumer-goods transaction. A notification that 
lacks any of the information set forth in para- 
graph (1) is insufficient as a matter of law. 
Compare section 9-613(2) [§ 47-9-613(2)], un- 
der which the trier of fact may find a notifica- 
tion to be sufficient even if it lacks some infor- 
mation listed in paragraph (1) of that section. 

3. Safe-Harbor Form of Notification; Errors 
in Information. Although paragraph (2) pro- 
vides that a particular phrasing of a notifica- 
tion is not required, paragraph (3) specifies a 
safe-harbor form that, when properly com- 


pleted, satisfies paragraph (1). Paragraphs (4), 
(5), and (6) contain special rules applicable to 
erroneous and additional information. Under 
paragraph (4), a notification in the safe-harbor 
form specified in paragraph (3) is not rendered 
insufficient if it contains additional information 
at the end of the form. Paragraph (5) provides 
that nonmisleading errors in information con- 
tained in a notification are permitted if the 
safe-harbor form is used and if the errors are in 
information not required by paragraph (1). Fi- 
nally, if a notification is in a form other than the 
paragraph (3) safe-harbor form, other law de- 
termines the effect of including in the notifica- 
tion information other than that required by 
paragraph (1). 
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47-9-615. Application of proceeds of disposition — Liability for defi- 
ciency and right to surplus. 


(a) Application of proceeds. A secured party shall apply or pay over for 
application the cash proceeds of disposition under § 47-9-610 in the following 
order to: 

(1) the reasonable expenses of retaking, holding, preparing for disposi- 
tion, processing, and disposing, and, to the extent provided for by agreement 
and not prohibited by law, reasonable attorney’s fees and legal expenses 
incurred by the secured party; 

(2) the satisfaction of obligations secured by the security interest or 
agricultural lien under which the disposition is made; 

(3) the satisfaction of obligations secured by any subordinate security 
interest in or other subordinate lien on the collateral if: 

(A) the secured party receives from the holder of the subordinate 
security interest or other lien an authenticated demand for proceeds 
before distribution of the proceeds is completed; and 

(B) in a case in which a consignor has an interest in the collateral, the 
subordinate security interest or other lien is senior to the interest of the 
consignor; and 
(4) asecured party that is a consignor of the collateral if the secured party 

receives from the consignor an authenticated demand for proceeds before 

distribution of the proceeds is completed. 

(b) Proof of subordinate interest. If requested by a secured party, a 
holder of a subordinate security interest or other lien shall furnish reasonable 
proof of the interest or lien within a reasonable time. Unless the holder does so, 
the secured party need not comply with the holder’s demand under subdivision 
(a)(3). 

(c) Application of noncash proceeds. A secured party need not apply or 
pay over for application noncash proceeds of disposition under § 47-9-610 
unless the failure to do so would be commercially unreasonable. A secured 
party that applies or pays over for application noncash proceeds shall do so in 
a commercially reasonable manner. 

(d) Surplus or deficiency if obligation secured. If the security interest 
under which a disposition is made secures payment or performance of an 
obligation, after making the payments and applications required by subsection 
(a) and permitted by subsection (c): 

(1) unless subdivision (a)(4) requires the secured party to apply or pay 
over cash proceeds to a consignor, the secured party shall account to and pay 
a debtor for any surplus; and 

(2) the obligor is liable for any deficiency. 

(e) No surplus or deficiency in sales of certain rights to payment. If 
the underlying transaction is a sale of accounts, chattel paper, payment 
intangibles, or promissory notes: 

(1) the debtor is not entitled to any surplus; and 

(2) the obligor is not liable for any deficiency. 

(f) Calculation of surplus or deficiency in disposition to person 
related to secured party. The surplus or deficiency following a disposition is 
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calculated based on the amount of proceeds that would have been realized in 
a disposition complying with this part to a transferee other than the secured 
party, a person related to the secured party, or a secondary obligor if: 
(1) the transferee in the disposition is the secured party, a person related 
to the secured party, or a secondary obligor; and 
(2) the amount of proceeds of the disposition is significantly below the 
range of proceeds that a complying disposition to a person other than the 
secured party, a person related to the secured party, or a secondary obligor 
would have brought. 

(g) Cash proceeds received by junior secured party. A secured party 
that receives cash proceeds of a disposition in good faith and without 
knowledge that the receipt violates the rights of the holder of a security 
interest or other lien that is not subordinate to the security interest or 
agricultural lien under which the disposition is made: 

(1) takes the cash proceeds free of the security interest or other lien; 
(2) is not obligated to apply the proceeds of the disposition to the 
satisfaction of obligations secured by the security interest or other lien; and 


(3) is not obligated to account to or pay the holder of the security interest 


or other lien for any surplus. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-602, 
47-9-616, 47-9-623, 47-9-626. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-504(1) and (2). 

2. Application of Proceeds. This section con- 
tains the rules governing application of pro- 
ceeds and the debtor’s liability for a deficiency 
following a disposition of collateral. Subsection 
(a) sets forth the basic order of application. The 
proceeds are applied first to the expenses of 
disposition, second to the obligation secured by 
the security interest that is being enforced, and 
third, in the specified circumstances, to inter- 
ests that are subordinate to that security 
interest. 

Subsections (a) and (d) also address the right 
of a consignor to receive proceeds of a disposi- 
tion by a secured party whose interest is senior 
to that of the consignor. Subsection (a) requires 
the enforcing secured party to pay excess pro- 
ceeds first to subordinate secured parties or 
lienholders whose interests are senior to that of 
a consignor and, finally, to a consignor. Inas- 
much as a consignor is the owner of the collat- 
eral, secured parties and lienholders whose 
interests are junior to the consignor’s interest 
will not be entitled to any proceeds. In like 
fashion, under subsection (d)(1) the debtor is 
not entitled to a surplus when the enforcing 
secured party is required to pay over proceeds 
to a consignor. 


3. Noncash Proceeds. Subsection (c) ad- 
dresses the application of noncash proceeds of a 
disposition, such as a note or lease. The expla- 
nation in section 9-608 [§ 47-9-608], comment 
4, generally applies to this subsection. 

Example: A secured party in the business of 
selling or financing automobiles takes posses- 
sion of collateral (an automobile) following its 
debtor’s default. The secured party decides to 
sell the automobile in a private disposition 
under section 9-610 [§ 47-9-610] and sends 
appropriate notification under section 9-611 
[§ 47-9-611]. After undertaking its normal 
credit investigation and in accordance with its 
normal credit policies, the secured party sells 
the automobile on credit, on terms typical of the 
credit terms normally extended by the secured 
party in the ordinary course of its business. The 
automobile stands as collateral for the remain- 
ing balance of the price. The noncash proceeds 
received by the secured party are chattel paper. 
The secured party may wish to credit its debtor 
(the assignor) with the principal amount of the 
chattel paper or may wish to credit the debtor 
only as and when the payments are made on 
the chattel paper by the buyer. 

Under subsection (c), the secured party is 
under no duty to apply the noncash proceeds 
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(here, the chattel paper) or their value to the 
secured obligation unless its failure to do so 
would be commercially unreasonable. If a se- 
cured party elects to apply the chattel paper to 
the outstanding obligation, however, it must do 
so in a commercially reasonable manner. The 
facts in the example indicate that it would be 
commercially unreasonable for the secured 
party to fail to apply the value of the chattel 
paper to the original debtor’s secured obliga- 
tion. Unlike the example in comment 4 to 
section 9-608 [§ 47-9-608], the noncash pro- 
ceeds received in this example are of the type 
that the secured party regularly generates in 
the ordinary course of its financing business in 
nonforeclosure transactions. The original 
debtor should not be exposed to delay or uncer- 
tainty in this situation. Of course, there will be 
many situations that fall between the examples 
presented in the comment to section 9-608 
[§ 47-9-608] and in this comment. This article 
leaves their resolution to the court based on the 
facts of each case. 

One would expect that where noncash pro- 
ceeds are or may be material, the secured party 
and debtor would agree to more specific stan- 
dards in an agreement entered into before or 
after default. The parties may agree to the 
method of application of noncash proceeds if 
the method is not manifestly unreasonable. See 
section 9-603 [§ 47-9-603]. 

When the secured party is not required to 
“apply or pay over for application noncash pro- 
ceeds,” the proceeds nonetheless remain collat- 
eral subject to this article. See section 9-608 
[§ 47-9-608], comment 4. 

4. Surplus and Deficiency. Subsection (d) 
deals with surplus and deficiency. It revises 
former section 9-504(2) by imposing an explicit 
requirement that the secured party “pay” the 
debtor for any surplus, while retaining the 
secured party’s duty to “account.” Inasmuch as 
the debtor may not be an obligor, subsection (d) 
provides that the obligor (not the debtor) is 
liable for the deficiency. The special rule gov- 
erning surplus and deficiency when receivables 
have been sold likewise takes into account the 
distinction between a debtor and an obligor. 
Subsection (d) also addresses the situation in 
which a consignor has an interest that is sub- 
ordinate to the security interest being enforced. 

5. Collateral Under New Ownership. When 
the debtor sells collateral subject to a security 
interest, the original debtor (creator of the 
security interest) is no longer a debtor inas- 
much as it no longer has a property interest in 
the collateral; the buyer is the debtor. See 
section 9-102 [§ 47-9-102]. As between the 
debtor (buyer of the collateral) and the original 
debtor (seller of the collateral), the debtor 
(buyer) normally would be entitled to the sur- 
plus following a disposition. Subsection (d) 
therefore requires the secured party to pay the 
surplus to the debtor (buyer), not to the original 
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debtor (seller) with which it has dealt: But, 
because this situation typically arises as a 
result of the debtor’s wrongful act, this article 
does not expose the secured party to the risk of 
determining ownership of the collateral. If the 
secured party does not know about the buyer 
and accordingly pays the surplus to the original 
debtor, the exculpatory provisions of this article 
exonerate the secured party from liability to 
the buyer. See sections 9-605 and 9-628(a) and 
(b) [§§ 47-9-605 and 47-9-628(a) and (b)]. If a 
debtor sells collateral free of a security interest, 
as in a sale to a buyer in ordinary course of 
business (see section 9-320(a) [§ 47-9-320(a)]), 
the property is no longer collateral and the 
buyer is not a debtor. 

6. Certain “Low-Price” Dispositions. Subsec- 
tion (f) provides a special method for calculat- 
ing a deficiency or surplus when the secured 
party, a person related to the secured party 
(defined in section 9-102 [§ 47-9-102]), or a 
secondary obligor acquires the collateral at a 
foreclosure disposition. It recognizes that when 
the foreclosing secured party or a related party 
is the transferee of the collateral, the secured 
party sometimes lacks the incentive to maxi- 
mize the proceeds of disposition. As a conse- 
quence, the disposition may comply with the 
procedural requirements of this article (e.g., it 
is conducted in a commercially reasonable 
manner following reasonable notice) but never- 
theless fetch a low price. 

Subsection (f) adjusts for this lack of incen- 
tive. If the proceeds of a disposition of collateral 
to a secured party, a person related to the 
secured party, or a secondary obligor are “sig- 
nificantly below the range of proceeds that a 
complying disposition to a person other than 
the secured party, a person related to the se- 
cured party, or a secondary obligor would have 
brought,” then instead of calculating a defi- 
ciency (or surplus) based on the actual net 
proceeds, the calculation is based upon the 
amount that would have been received in a 
commercially reasonable disposition to a per- 
son other than the secured party, a person 
related to the secured party, or a secondary 
obligor. Subsection (f) thus rejects the view that 
the secured party’s receipt of such a price 
necessarily constitutes noncompliance with 
part 6. However, such a price may suggest the 
need for greater judicial scrutiny. See section 
9-610 [§ 47-9-610], comment 10. 

7. “Person Related To.” Section 9-102 [§ 47- 
9-102] defines “person related to.” That term is 
a key element of the system provided in sub- 
section (f) for low-price dispositions. One part of 
the definition applies when the secured party is 
an individual, and the other applies when the 
secured party is an organization. The definition 
is patterned closely on the corresponding defi- 
nition in section 1.301(32) of the Uniform Con- 
sumer Credit Code. 
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47-9-616. Explanation of calculation of surplus or deficiency. 


* 


(a) Definitions. In this section: 

(1) “Explanation” means a writing that: 

(A) States the amount of the surplus or deficiency; 

(B) Provides an explanation in accordance with subsection (c) of how 
the secured party calculated the surplus or deficiency; 

(C) States, if applicable, that future debits, credits, charges, including 
additional credit service charges or interest, rebates, and expenses may 
affect the amount of the surplus or deficiency; and 

(D) Provides a telephone number or mailing address from which addi- 
tional information concerning the transaction is available; and 
(2) “Request” means a record: 

(A) Authenticated by a debtor or consumer obligor; 

(B) Requesting that the recipient provide an explanation; and 

(C) Sent after disposition of the collateral under § 47-9-610. 

(b) Explanation of calculation. In a consumer-goods transaction in which 
the debtor is entitled to a surplus or a consumer obligor is liable for a deficiency 
under § 47-9-615, the secured party shall: 

(1) Send an explanation to the debtor or consumer obligor, as applicable, 
after the disposition and: 

(A) Before or when the secured party accounts to the debtor and pays 
any surplus or first makes written demand on the consumer obligor after 
the disposition for payment of the deficiency; and 

(B) Within thirty (30) days after receipt of a request; or 
(2) In the case of a consumer obligor who is liable for a deficiency, within 

thirty (30) days after receipt of a request, send to the consumer obligor a 

record waiving the secured party’s right to a deficiency. 

(c) Required information. To comply with subdivision (a)(1)(B), a writing 
must provide the following information in the following order: 

(1) The aggregate amount of obligations secured by the security interest 
under which the disposition was made, and, if the amount reflects a rebate 


of unearned interest or credit service charge, an indication of that fact, 


calculated as of a specified date: 

(A) If the secured party takes or receives possession of the collateral 
after default, not more than thirty-five (35) days before the secured party 
takes or receives possession; or 

(B) If the secured party takes or receives possession of the collateral 
before default or does not take possession of the collateral, not more than 
thirty-five (35) days before the disposition; 

(2) The amount of proceeds of the disposition; 

(3) The aggregate amount of the obligations after deducting the amount of 
proceeds; 

(4) The amount, in the aggregate or by type, and types of expenses, 
including expenses of retaking, holding, preparing for disposition, process- 
ing, and disposing of the collateral, and attorney’s fees secured by the 
collateral which are known to the secured party and relate to the current 
disposition; 


319 SECURED TRANSACTIONS 47-9-616 
(5) The amount, in the aggregate or by type, and types of credits, 
including rebates of interest or credit service charges, to which the obligor is 
known to be entitled and which are not reflected in the amount in paragraph 

(1); and 

(6) The amount of the surplus or deficiency. 

(d) Substantial compliance. A particular phrasing of the explanation is 
not required. An explanation complying substantially with the requirements of 
subsection (a) is sufficient, even if it includes minor errors that are not 
seriously misleading. 

(e) Charges for responses. A debtor or consumer obligor is entitled 
without charge to one (1) response to a request under this section during any 
six-month period in which the secured party did not send to the debtor or 
consumer obligor an explanation pursuant to subdivision (b)(1). The secured 
party may require payment of a charge not exceeding twenty-five dollars 


($25.00) for each additional response. 


History. 
Acts 2000, ch. 846, § 1; 2002, ch. 745, §§ 1, 2. 


Section to Section References. 
This section is referred to in §§ 47-9-602, 
47-9-625, 47-9-628. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. Duty to Send Information Concerning 
Surplus or Deficiency. This section reflects the 
view that, in every consumer-goods transac- 
tion, the debtor or obligor is entitled to know 
the amount of a surplus or deficiency and the 
basis upon which the surplus or deficiency was 
calculated. Under subsection (b)(1), a secured 
party is obligated to provide this information 
(an “explanation,” defined in subsection (a)(1)) 
no later than the time that it accounts for and 
pays a surplus or the time of its first written 
attempt to collect the deficiency. The obligor 
need not make a request for an accounting in 
order to receive an explanation. A secured party 
who does not attempt to collect a deficiency in 
writing or account for and pay a surplus has no 
obligation to send an explanation under subsec- 
tion (b)(1) and, consequently, cannot be liable 
for noncompliance. 

A debtor or secondary obligor need not wait 
until the secured party commences written 
collection efforts in order to receive an explana- 
tion of how a deficiency or surplus was calcu- 
lated. Subsection (b)(1)(B) obliges the secured 
party to send an explanation within 14 days 
after it receives a “request” (defined in subsec- 
tion (a)(2)). 

3. Explanation of Calculation of Surplus or 
Deficiency. Subsection (c) contains the require- 
ments for how a calculation of a surplus or 
deficiency must be explained in order to satisfy 


subsection (a)(1)(B). It gives a secured party 
some discretion concerning rebates of interest 
or credit service charges. The secured party 
may include these rebates in the aggregate 
amount of obligations secured, under subsec- 
tion (c)(1), or may include them with other 
types of rebates and credits under subsection 
(c)(5). Rebates of interest or credit service 
charges are the only types of rebates for which 
this discretion is provided. If the secured party 
provides an explanation that includes rebates 
of precomputed interest, its explanation must 
so indicate. The expenses and attorney’s fees to 
be described pursuant to subsection (c)(4) are 
those relating to the most recent disposition, 
not those that may have been incurred in 
connection with earlier enforcement efforts and 
which have been resolved by the parties. 

4, Liability for Noncompliance. A secured 
party who fails to comply with subsection (b)(2) 
is liable for any loss caused plus $500. See 
section 9-625(b), (c), and (e)(6) [§ 47-9-625(b), 
(c), and (e)(6)]. Asecured party who fails to send 
an explanation under subsection (b)(1) is liable 
for any loss caused plus, if the noncompliance 
was “part of a pattern, or consistent with a 
practice of noncompliance,” $500. See section 
9-625(b), (c), and (e)(5) [§ 47-9-625(b), (c), and 
(e)(5)]. However, a secured party who fails to 
comply with this section is not liable for statu- 
tory minimum damages_ under section 
9-625(c)(2) [§ 47-9-625(c)(2)]. See section 
9-628(d) [§ 47-9-628(d)]. 


47-9-617 
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47-9-617. Rights of transferee of collateral. 


(a) Effects of disposition. A secured party’s disposition of collateral after 


default: 


(1) Transfers to a transferee for value all of the debtor’s rights in the 


collateral; 


(2) Discharges the security interest under which the disposition is made; 


and 


(3) Discharges any subordinate security interest or other subordinate 


lien. 


(b) Rights of good-faith transferee. A transferee that acts in good faith 
takes free of the rights and interests described in subsection (a), even if the 
secured party fails to comply with this chapter or the requirements of any 


judicial proceeding. 


(c) Rights of other transferee. If a transferee does not take free of the 
rights and interests described in subsection (a), the transferee takes the 


collateral subject to: 


(1) The debtor’s rights in the collateral; 
(2) The security interest or agricultural lien under which the disposition 


is made; and 


(3) Any other security interest or other lien. 


History. 
Acts 2000, ch. 846, § 1; 2002, ch. 521, § 1. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-504(4). 

2. Title Taken by Good Faith Transferee. 
Subsection (a) sets forth the rights acquired by 
persons who qualify under subsection (b) — 
transferees who act in good faith. Such a person 
is a “transferee,” inasmuch as a buyer at a 
foreclosure sale does not meet the definition of 
“purchaser” in section 1-201 [§ 47-1-201] (the 
transfer is not, vis-a-vis the debtor, “volun- 
tary”). By virtue of the expanded definition of 
the term “debtor” in section 9-102 [§ 47-9-102], 
subsection (a) makes clear that the ownership 
interest of a person who bought the collateral 
subject to the security interest is terminated by 
a subsequent disposition under this part. Such 
a person is a debtor under this article. Under 
former article 9, the result arguably was the 
same, but the statute was less clear. Under 
subsection (a), a disposition normally dis- 
charges the security interest being foreclosed 
and any subordinate security interests and 
other liens. 

A disposition has the effect specified in sub- 
section (a), even if the secured party fails to 
comply with this article. An aggrieved person 


(e.g., the holder of a subordinate security inter- 
est to whom a notification required by section 
9-611 [§ 47-9-611] was not sent) has a right to 
recover any loss under section 9-625(b) 
[§ 47-9-625(b)]. 

3. Unitary Standard in Public and Private 
Dispositions. Subsection (b) now contains a 
unitary standard that applies to transferees in 
both private and public dispositions — acting in 
good faith. However, this change from former 
section 9-504(4) should not be interpreted to 
mean that a transferee acts in good faith even 
though it has knowledge of defects or buys in 
collusion, standards applicable to public dispo- 
sitions under the former section. Properly un- 
derstood, those standards were specific ex- 
amples of the absence of good faith. 

4. Title Taken by Nonqualifying Transferee. 
Subsection (c) specifies the consequences for a 
transferee who does not qualify for protection 
under subsections (a) and (b) (i.e., a transferee 
who does not act in good faith). The transferee 
takes subject to the rights of the debtor, the 
enforcing secured party, and other security in- 
terests or other liens. 
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47-9-618. Rights and duties of certain secondary obligors. 


(a) Rights and duties of secondary obligor. A secondary obligor ac- 
quires the rights and becomes obligated to perform the duties of the secured 


party after the secondary obligor: 


(1) receives an assignment of a secured obligation from the secured party; 

(2) receives a transfer of collateral from the secured party and agrees to 
accept the rights and assume the duties of the secured party; or 

(3) 1s subrogated to the rights of a secured party with respect to collateral. 
(b) Effect of assignment, transfer, or subrogation. An assignment, 

transfer, or subrogation described in subsection (a): 
(1) is not a disposition of collateral under § 47-9-610; and 
(2) relieves the secured party of further duties under this chapter. 


History. 
Acts 2000, ch. 846, § 1. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-504(5). 

2. Scope of This Section. Under this section, 
assignments of secured obligations and other 
transactions (regardless of form) that function 
like assignments of secured obligations are not 
dispositions to which part 6 applies. Rather, 
they constitute assignments of rights and (oc- 
casionally) delegations of duties. Application of 
this section may require an investigation into 
the agreement of the parties, which may not be 
reflected in the words of the repurchase agree- 
ment (e.g., when the agreement requires a 
recourse party to “purchase the collateral” but 
contemplates that the purchaser will then con- 
duct an article 9 foreclosure disposition). 

This section, like former section 9-504(5), 
does not constitute a general and comprehen- 
sive rule for allocating rights and duties upon 
assignment of a secured obligation. Rather, it 
applies only in situations involving a secondary 
obligor described in subsection (a). In other 
contexts, the agreement of the parties and 
applicable law other than article 9 determine 
whether the assignment imposes upon the as- 
signee any duty to the debtor and whether the 
assignor retains its duties to the debtor after 
the assignment. 

Subsection (a)(1) applies when there has 
been an assignment of an obligation that is 
secured at the time it is assigned. Thus, if a 
secondary obligor acquires the collateral at a 
disposition under section 9-610 [§ 47-9-610] 
and simultaneously or subsequently discharges 
the unsecured deficiency claim, subsection 
(a)(1) is not implicated. Similarly, subsection 
(a)(3) applies only when the secondary obligor 
is subrogated to the secured party’s rights with 
respect to collateral. Thus, this subsection will 
not be implicated if a secondary obligor dis- 
charges the debtor’s unsecured obligation for a 
post-disposition deficiency. Similarly, if the se- 


cured party disposes of some of the collateral 
and the secondary obligor thereafter discharges 
the remaining obligation, subsection (a) applies 
only with respect to rights and duties concern- 
ing the remaining collateral, and, under sub- 
section (b), the subrogation is not a disposition 
of the remaining collateral. 

As discussed more fully in comment 3, a 
secondary obligor may receive a transfer of 
collateral in a disposition under section 9-610 
[§ 47-9-610] in exchange for a payment that is 
applied against the secured obligation. How- 
ever, a secondary obligor who pays and receives 
a transfer of collateral does not necessarily 
become subrogated to the rights of the secured 
party as contemplated by subsection (a)(3). 
Only to the extent the secondary obligor makes 
a payment in satisfaction of its secondary obli- 
gation would it become subrogated. To the 
extent its payment constitutes the price of the 
collateral in a section 9-610 [§ 47-9-610] dispo- 
sition by the secured party, the secondary obli- 
gor would not be subrogated. Thus, if the 
amount paid by the secondary obligor for the 
collateral in a section 9-610 [§ 47-9-610] dispo- 
sition is itself insufficient to discharge the se- 
cured obligation, but the secondary obligor 
makes an additional payment that satisfies the 
remaining balance, the secondary obligor 
would be subrogated to the secured party’s 
deficiency claim. However, the duties of the 
secured party as such would have come to an 
end with respect to that collateral. In some 
situations the capacity in which the payment is 
made may be unclear. Accordingly, the parties 
should in their relationship provide clear evi- 
dence of the nature and circumstances of the 
payment by the secondary obligor. 

3. Transfer of Collateral to Secondary Obli- 
gor. It is possible for a secured party to transfer 
collateral to a secondary obligor in a transac- 


47-9-619 


tion that is a disposition under section 9-610 
[§ 47-9-610] and that establishes a surplus or 
deficiency under section 9-615. Indeed, this 
article includes a special rule, in section 
9-615(f) [§ 47-9-615(f)], for establishing a defi- 
ciency in the case of some dispositions to, inter 
alia, secondary obligors. This article rejects the 
view, which some may have ascribed to former 
section 9-504(5), that a transfer of collateral to 
a recourse party can never constitute a dispo- 
sition of collateral which discharges a security 
interest. Inasmuch as a secured party could 
itself buy collateral at its own public sale, it 
makes no sense to prohibit a recourse party 
ever from buying at the sale. 

4. Timing and Scope of Obligations. Under 
subsection (a), a recourse party acquires rights 
and incurs obligations only “after” one of the 
specified circumstances occurs. This makes 
clear that when a successor assignee, trans- 
feree, or subrogee becomes obligated it does not 
assume any liability for earlier actions or inac- 
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tions of the secured party whom it has suc- 
ceeded unless it agrees to do so. Once the 
successor becomes obligated, however, it is re- 
sponsible for complying with the secured par- 
ty’s duties thereafter. For example, if the suc- 
cessor is in possession of collateral, then it has 
the duties specified in section 9-207 
[§ 47-9-207]. 

Under subsection (b), the same event (assign- 
ment, transfer, or subrogation) that gives rise 
to rights to, and imposes obligations on, a 
successor relieves its predecessor of any further 
duties under this article. For example, if the 
security interest is enforced after the secured 
obligation is assigned, the assignee — but not 
the assignor — has the duty to comply with this 
part. Similarly, the assignment does not excuse 
the assignor from liability for failure to comply 
with duties that arose before the event or 
impose liability on the assignee for the assign- 
or’s failure to comply. 


47-9-619. Transfer of record or legal title. 


(a) “Transfer statement”. In this section, “transfer statement” means a 
record authenticated by a secured party stating: 
(1) that the debtor has defaulted in connection with an obligation secured 


by specified collateral; 


(2) that the secured party has exercised its post-default remedies with 


respect to the collateral; 


(3) that, by reason of the exercise, a transferee has acquired the rights of 


the debtor in the collateral; and 


(4) the name and mailing address of the secured party, debtor, and 


transferee. 


(b) Effect of transfer statement. A transfer statement entitles the trans- 


feree to the transfer of record of all rights of the debtor in the collateral 
specified in the statement in any official filing, recording, registration, or 
certificate-of-title system covering the collateral. If a transfer statement is 
presented with the applicable fee and request form to the official or office 
responsible for maintaining the system, the official or office shall: 

(1) accept the transfer statement; 

(2) promptly amend its records to reflect the transfer; and 

(3) if applicable, issue a new appropriate certificate of title in the name of 

the transferee. 

(c) Transfer not a disposition; no relief of secured party’s duties. A 
transfer of the record or legal title to collateral to a secured party under 
subsection (b) or otherwise is not of itself a disposition of collateral under this 
chapter and does not of itself relieve the secured party of its duties under this 
chapter. 


History. 
Acts 2000, ch. 846, § 1. 
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COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. Transfer of Record or Legal Title. Poten- 
tial buyers of collateral that is covered by a 
certificate of title (e.g., an automobile) or is 
subject to a registration system (e.g., a copy- 
right) typically require as a condition of their 
purchase that the certificate or registry reflect 
their ownership. In many cases, this condition 
can be met only with the consent of the record 
owner. If the record owner is the debtor and, as 
may be the case after the default, the debtor 
refuses to cooperate, the secured party may 
have great difficulty disposing of the collateral. 

Subsection (b) provides a simple mechanism 
for obtaining record or legal title, for use pri- 
marily when other law does not provide one. Of 
course, use of this mechanism will not be effec- 
tive to clear title to the extent that subsection 
(b) is preempted by federal law. Subsection (b) 
contemplates a transfer of record or legal title 
to a third party, following a secured party’s 
exercise of its disposition or acceptance rem- 


edies under this part, as well as a transfer by a 
debtor to a secured party prior to the secured 
party's exercise of those remedies. Under sub- 
section (c), a transfer of record or legal title 
(under subsection (b) or under other law) to a 
secured party prior to the exercise of those 
remedies merely puts the secured party in a 
position to pass legal or record title to a trans- 
feree at foreclosure. A secured party who has 
obtained record or legal title retains its duties 
with respect to enforcement of its security in- 
terest, and the debtor retains its rights as well. 

3. Title-Clearing Systems Under Other Law. 
Applicable non-UCC law (e.g., a certificate of 
title statute, federal registry rules, or the like) 
may provide a means by which the secured 
party may obtain or transfer record or legal 
title for the purpose of a disposition of the 
property under this article. The mechanism 
provided by this section is in addition to any 
title clearing provision under law other than 
this article. 


47-9-620. Acceptance of collateral in full or partial satisfaction of 
obligation; compulsory disposition of collateral. 


(a) Conditions to acceptance in satisfaction. Except as otherwise pro- 
vided in subsection (g), a secured party may accept collateral in full or partial 
satisfaction of the obligation it secures only if: 

(1) the debtor consents to the acceptance under subsection (c); 
(2) the secured party does not receive, within the time set forth in 
subsection (d), a notification of objection to the proposal authenticated by: 
(A) a person to which the secured party was required to send a proposal 


under § 47-9-621; or 


(B) any other person, other than the debtor, holding an interest in the 
collateral subordinate to the security interest that is the subject of the 


proposal; 


(3) if the collateral is consumer goods, the collateral is not in the 
possession of the debtor when the debtor consents to the acceptance; and 

(4) subsection (e) does not require the secured party to dispose of the 
collateral or the debtor waives the requirement pursuant to § 47-9-624. 
(b) Purported acceptance ineffective. A purported or apparent accep- 

tance of collateral under this section is ineffective unless: 

(1) the secured party consents to the acceptance in an authenticated 
record or sends a proposal to the debtor; and 

(2) the conditions of subsection (a) are met. 

(c) Debtor’s consent. For purposes of this section: 

(1) a debtor consents to an acceptance of collateral in partial satisfaction 
of the obligation it secures only if the debtor agrees to the terms of the 
acceptance in a record authenticated after default; and 

(2) a debtor consents to an acceptance of collateral in full satisfaction of 
the obligation it secures only if the debtor agrees to the terms of the 
acceptance in a record authenticated after default or the secured party: 
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(A) sends to the debtor after default a proposal that is unconditional or 
subject only to a condition that collateral not in the possession of the 
secured party be preserved or maintained; 

(B) in the proposal, proposes to accept collateral in full satisfaction of 
the obligation it secures; and 

(C) does not receive a notification of objection authenticated by the 
debtor within twenty (20) days after the proposal is sent. 

(d) Effectiveness of notification. To be effective under subdivision (a)(2), 
a notification of objection must be received by the secured party: 

(1) in the case of a person to which the proposal was sent pursuant to 

§ 47-9-621, within twenty (20) days after notification was sent to that 

person; and 

(2) in other cases: 

(A) within twenty (20) days after the last notification was sent pursuant 
to § 47-9-621; or 

(B) if a notification was not sent, before the debtor consents to the 
acceptance under subsection (c). 

(e) Mandatory disposition of consumer goods. A secured party that has 
taken possession of collateral shall dispose of the collateral pursuant to 
§ 47-9-610 within the time specified in subsection (f) if: 

(1) Sixty percent (60%) of the cash price has been paid in the case of a 
purchase-money security interest in consumer goods; or 

(2) Sixty percent (60%) of the principal amount of the obligation secured 
has been paid in the case of a non-purchase-money security interest in 
consumer goods. 

(f) Compliance with mandatory disposition requirement. To comply 
with subsection (e), the secured party shall dispose of the collateral: 

(1) within ninety (90) days after taking possession; or 

(2) within any longer period to which the debtor and all secondary 
obligors have agreed in an agreement to that effect entered into and 
authenticated after default. 

(g) No partial satisfaction in consumer transaction. In a consumer 
transaction, a secured party may not accept collateral in partial satisfaction of 
the obligation it secures. 
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NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Election of Remedies. 
2. Waiver of Sale. 


1. Election of Remedies. 

So long as the creditor acts in good faith and 
in a commercially reasonable manner in the 
disposal of the collateral, he may proceed along 
any one or more of his three options provided by 
the U.C.C. American City Bank v. Western 
Auto Supply Co., 631 S.W.2d 410, 1981 Tenn. 
App. LEXIS 591 (Tenn. Ct. App. 1981), super- 
seded by statute as stated in, Higdon v. Regions 
Bank, — S.W.3d —, 2010 Tenn. App. LEXIS 331 
(Tenn. Ct. App. May 13, 2010). 


2. Waiver of Sale. 

The requirement of resale is not waived by 
the purchaser offering a certain amount to 
compound the balance of the debt, pending 
replevin by the seller and before possession 
regained. Tschopick v. Lippincott, 48 S.W. 128, 
1898 Tenn. Ch. App. LEXIS 50 (1898). 

The waiver of the advertisement and sale as 
required by statute, made in the contract of 
conditional sale before default in payment by 
the purchaser and the reclamation of the prop- 
erty by the vendor, was not binding upon the 
purchaser, for the waiver contemplated in the 
statute was one to be made after such default 
and reclamation, and not before. Massillon En- 
gine & Thresher Co. v. Wilkes, 82 S.W. 316, 
1904 Tenn. LEXIS 113 (Tenn. 1904). 

A minor purchasing furniture on the install- 
ment plan, with retention of the title in the 
seller, is prejudiced by a sale thereof without 
advertisement, and his agreement, made while 
still a minor, waiving such advertisement, is 
void. Ward v. Sharpe, 139 Tenn. 347, 200 S.W. 
974, 1917 Tenn. LEXIS 111 (1918). 

Where default has been made in payments on 
an automobile and such car is kept in the 
vendor’s garage, it was held that there was 
sufficient reclamation of the car by the vendor 
to validate the vendee’s waiver of the advertise- 
ment and sale. Russell v. Clinton Motor Co., 
147 Tenn. 57, 245 S.W. 529, 1922 Tenn. LEXIS 
22 (1922). 

Conditional vendee, after default, may waive 
both the advertisement and sale. Gillenwaters 
v. Chapman Drug Co., 2 Tenn. App. 8, — S.W. 
—, 1925 Tenn. App. LEXIS 87 (Tenn. Ct. App. 
1925). 

Agreement of seller to hold the property for a 
fixed time during which the buyer should make 
payments toward redemption did not constitute 


a waiver of advertisement or sale. Brooks v. 
Range Motor Co., 16 Tenn. App. 209, 64 S.W.2d 
42, 1933 Tenn. App. LEXIS 4 (Tenn. Ct. App. 
1933). 

Where waivers of provisions of conditional 
sales statute appeared on face of title retention 
notes made by purchasers of automobiles under 
conditional sales contracts, such waivers, be- 
fore default in payment set out in the contract 
itself, were not binding on seller or purchaser. 
Commerce Union Bank v. Jackson, 21 Tenn. 
App. 412, 111 S.W.2d 870, 1937 Tenn. App. 
LEXIS 45 (Tenn. Ct. App. 1937). 

Where automobiles purchased under condi- 
tional sales contracts were repossessed for de- 
fault in payments on part of purchasers who 
made title retention notes, provision of con- 
tracts in which makers, endorsers and sureties 
agreed to waive all defenses on ground of any 
extension of time for payment given by holder 
to them did not mean “extension of time” for 
advertisement and sale under conditional sales 
statute. Commerce Union Bank v. Jackson, 21 
Tenn. App. 412, 111 S.W.2d 870, 1937 Tenn. 
App. LEXIS 45 (Tenn. Ct. App. 1937). 

Since the enactment of the Code of 1932, the 
conditional seller having regained possession of 
the property because of consideration remain- 
ing unpaid at maturity, the statutory advertise- 
ment and public sale could only be waived by 
agreement in writing and such waiver could not 
be brought about by parol agreement or con- 
duct of the parties. Gilliam v. Goodyear Tire & 
Rubber Co., 175 Tenn. 638, 137 S.W.2d 267, 
1939 Tenn. LEXIS 85 (1940). 

Where purchaser of automobile under condi- 
tional sales contract surrendered automobile 
after having defaulted and signed agreement 
which provided that purchaser had until a 
specified date to make delinquent payments 
and redeem automobile and which further pro- 
vided that if such payments were not made by 
that date purchaser waived requirements as to 
advertisement and public sale, such waiver was 
ineffectual as having been made before as- 
signee of seller regained possession for purpose 
of sale. Tedesco v. General Motors Acceptance 
Corp., 46 Tenn. App. 175, 326 S.W.2d 837, 1958 
Tenn. App. LEXIS 144 (Tenn. Ct. App. 1958). 

Contract whereby defaulting conditional pur- 
chaser of automobile consented to repossession 
of automobile and waived advertisement and 
sale would be presumed to be supported by 
consideration in absence of proof sufficient to 
overcome the presumption to that effect. Doug- 
las v. General Motors Acceptance Corp., 205 
Tenn. 432, 326 S.W.2d 846, 1959 Tenn. LEXIS 
381 (1959). 
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Collateral References. 
Inclusion or exclusion of first and last days in 
computing the time for performance of an act or 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 


326 


event which must take place a certain number 
of days before a known future date. 98 A.L.R.2d 
1331. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-505. 

2. Overview. This section and the two sec- 
tions following deal with strict foreclosure, a 
procedure by which the secured party acquires 
the debtor’s interest in the collateral without 
the need for a sale or other disposition under 
section 9-610 [§ 47-9-610]. Although these pro- 
visions derive from former section 9-505, they 
have been entirely reorganized and substan- 
tially rewritten. The more straightforward ap- 
proach taken in this article eliminates the 
fiction that the secured party always will pres- 
ent a “proposal” for the retention of collateral 
and the debtor will have a fixed period to 
respond. By eliminating the need (but preserv- 
ing the possibility) for proceeding in that fash- 
ion, this section eliminates much of the awk- 
wardness of former section 9-505. It reflects the 
belief that strict foreclosures should be encour- 
aged and often will produce better results than 
a disposition for all concerned. 

Subsection (a) sets forth the conditions nec- 
essary to an effective acceptance (formerly, re- 
tention) of collateral in full or partial satisfac- 
tion of the secured obligation. Section 9-621 
[§ 47-9-621] requires in addition that a secured 
party who wishes to proceed under this section 
notify certain other persons who have or claim 
to have an interest in the collateral. Unlike the 
failure to meet the conditions in subsection (a), 
under section 9-622(b) [§ 47-9-622(b)] the fail- 
ure to comply with the notification requirement 
of section 9-621 [§ 47-9-621] does not render 
the acceptance of collateral ineffective. Rather, 
the acceptance can take effect notwithstanding 
the secured party’s noncompliance. A person to 
whom the required notice was not sent has the 
right to recover damages under section 9-625(b) 
[§ 47-9-625(b)]. Section 9-622(a) [§ 47-9- 
622(a)] sets forth the effect of an acceptance of 
collateral. 

3. Conditions to Effective Acceptance. Sub- 
section (a) contains the conditions necessary to 
the effectiveness of an acceptance of collateral. 
Subsection (a)(1) requires the debtor’s consent. 
Under subsections (c)(1) and (c)(2), the debtor 
may consent by agreeing to the acceptance in 
writing after default. Subsection (c)(2) contains 
an alternative method by which to satisfy the 
debtor’s-consent condition in subsection (a)(1). 
It follows the proposal-and-objection model 
found in former section 9-505: The debtor con- 
sents if the secured party sends a proposal to 
the debtor and does not receive an objection 
within 20 days. Under subsection (c)(1), how- 
ever, that silence is not deemed to be consent 
with respect to acceptances in partial satisfac- 


tion. Thus, a secured party who wishes to 
conduct a “partial strict foreclosure” must ob- 
tain the debtor’s agreement in a record authen- 
ticated after default. In all other respects, the 
conditions necessary to an effective partial 
strict foreclosure are the same as those govern- 
ing acceptance of collateral in full satisfaction. 
(But see subsection (g), prohibiting partial 
strict foreclosure of a security interest in con- 
sumer transactions.) 

The time when a debtor consents to a strict 
foreclosure is significant in several circum- 
stances under this section and the following 
one. See sections 9-620(a)(1), (d)(2), 9-621(a)(1), 
(a)(2), and (a)(3) [§§ 47-9-620(a)(1), (d)(2), 47- 
9-621(a)(1), (a)(2), and (a)(3)]. For purposes of 
determining the time of consent, a debtor’s 
conditional consent constitutes consent. 

Subsection (a)(2) contains the second condi- 
tion to the effectiveness of an acceptance under 
this section — the absence of a timely objection 
from a person holding a junior interest in the 
collateral or from a secondary obligor. Any 
junior party — secured party or lienholder — is 
entitled to lodge an objection to a proposal, even 
if that person was not entitled to notification 
under section 9-621 [§ 47-9-621]. Subsection 
(d), discussed below, indicates when an objec- 
tion is timely. 

Subsections (a)(3) and (a)(4) contain special 
rules for transactions in which consumers are 
involved. See comment 12. 

4. Proposals. Section 9-102 [§ 47-9-102] de- 
fines the term “proposal.” It is necessary to 
send a “proposal” to the debtor only if the 
debtor does not agree to an acceptance in an 
authenticated record as described in subsection 
(c)(1) or (c)(2). Section 9-621(a) [§ 47-9-621(a)] 
determines whether it is necessary to send a 
proposal to third parties. A proposal need not 
take any particular form as long as it sets forth 
the terms under which the secured party is 
willing to accept collateral in satisfaction. A 
proposal to accept collateral should specify the 
amount (or a means of calculating the amount, 
such as by including a per diem accrual figure) 
of the secured obligations to be satisfied, state 
the conditions (if any) under which the proposal 
may be revoked, and describe any other appli- 
cable conditions. Note, however, that a condi- 
tional proposal generally requires the debtor’s 
agreement in order to take effect. See subsec- 
tion (c). 

5. Secured Party's Agreement; No “Con- 
structive” Strict Foreclosure. The conditions of 
subsection (a) relate to actual or implied con- 
sent by the debtor and any secondary obligor or 
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holder of a junior security interest or lien. To 
ensure that the debtor cannot unilaterally 
cause an acceptance of collateral, subsection (b) 
provides that compliance with these conditions 
is necessary but not sufficient to cause an 
acceptance of collateral. Rather, under subsec- 
tion (b), acceptance does not occur unless, in 
addition, the secured party consents to the 
acceptance in an authenticated record or sends 
to the debtor a proposal. For this reason, a mere 
delay in collection or disposition of collateral 
does not constitute a “constructive” strict fore- 
closure. Instead, delay is a factor relating to 
whether the secured party acted in a commer- 
cially reasonable manner for purposes of sec- 
tion 9-607 or 9-610 [§ 47-9-607 or § 47-9-610]. 
A debtor’s voluntary surrender of collateral to a 
secured party and the secured party’s accep- 
tance of possession of the collateral does not, of 
itself, necessarily raise an implication that the 
secured party intends or is proposing to accept 
the collateral in satisfaction of the secured 
obligation under this section. 

6. When Acceptance Occurs. This section 
does not impose any formalities or identify any 
steps that a secured party must take in order to 
accept coilateral once the conditions of subsec- 
tions (a) and (b) have been met. Absent facts or 
circumstances indicating a contrary intention, 
the fact that the conditions have been met 
provides a sufficient indication that the secured 
party has accepted the collateral on the terms 
to which the secured party has consented or 
proposed and the debtor has consented or failed 
te object. Following a proposal, acceptance of 
the collateral normally is automatic upon the 
secured party’s becoming bound and the time 
for objection passing. As a matter of good busi- 
ness practice, an enforcing secured party may 
wish to memorialize its acceptance following a 
proposal, such as by notifying the debtor that 
the strict foreclosure is effective or by placing a 
written record to that effect in its files. The 
secured party’s agreement to accept collateral 
is self-executing and cannot be breached. The 
secured party is bound by its agreement to 
accept collateral and by any proposal to which 
the debtor consents. 

7. No Possession Requirement. This section 
eliminates the requirement in former section 
9-505 that the secured party be “in possession” 
of collateral. It clarifies that intangible collat- 
eral, which cannot be possessed, may be subject 
to a strict foreclosure under this section. How- 
ever, under subsection (a)(3), if the collateral is 
consumer goods, acceptance does not occur un- 
less the debtor is not in possession. 

8. When Objection Timely. Subsection (d) 
explains when an objection is timely and thus 
prevents an acceptance of collateral from tak- 
ing effect. An objection by a person to which 
notification was sent under section 9-621 [§ 47- 
9-621] is effective if it is received by the secured 
party within 20 days from the date the notifi- 
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cation was sent to that person. Other objecting 
parties (i.e., third parties who are not entitled 
to notification) may object at any time within 
20 days after the last notification is sent under 
section 9-621 [§ 47-9-621]. If no such notifica- 
tion is sent, third parties must object before the 
debtor agrees to the acceptance in writing or is 
deemed to have consented by silence. The for- 
mer may occur any time after default, and the 
latter requires a 20-day waiting period. See 
subsection (c). 

9. Applicability of Other Law. This section 
does not purport to regulate all aspects of the 
transaction by which a secured party may be- 
come the owner of collateral previously owned 
by the debtor. For example, a secured party’s 
acceptance of a motor vehicle in satisfaction of 
secured obligations may require compliance 
with the applicable motor vehicle certificate of 
title law. State legislatures should conform 
those laws so that they mesh well with this 
section and section 9-610 [§ 47-9-610], and 
courts should construe those laws and this 
section harmoniously. A secured party’s accep- 
tance of collateral in the possession of the 
debtor also may implicate statutes dealing with 
a seller’s retention of possession of goods sold. 

10. Accounts, Chattel Paper, Payment In- 
tangibles, and Promissory Notes. If the collat- 
eral is accounts, chattel paper, payment intan- 
gibles, or promissory notes, then a secured 
party’s acceptance of the collateral in satisfac- 
tion of secured obligations would constitute a 
sale to the secured party. That sale normally 
would give rise to a new security interest (the 
ownership interest) under sections 1-201(37) 
and 9-109 [§§ 47-1-207(37) and 47-9-109]. In 
the case of accounts and chattel paper, the new 
security interest would remain perfected by a 
filing that was effective to perfect the secured 
party’s original security interest. In the case of 
payment intangibles or promissory notes, the 
security interest would be perfected when it 
attaches. See section 9-309 [§ 47-9-309]. How- 
ever, the procedures for acceptance of collateral 
under this section satisfy all necessary formali- 
ties and a new security agreement authenti- 
cated by the debtor would not be necessary. 

11. Role of Good Faith. Section 1-304 [§ 47- 
1-304] imposes an obligation of good faith on a 
secured party’s enforcement under this article. 
This obligation may not be disclaimed by agree- 
ment. See section 1-302 [§ 47-1-302]. Thus, a 
proposal and acceptance made under this sec- 
tion in bad faith would not be effective. For 
example, a secured party’s proposal to accept 
marketable securities worth $1,000 in full sat- 
isfaction of indebtedness in the amount of $100, 
made in the hopes that the debtor might inad- 
vertently fail to object, would be made in bad 
faith. On the other hand, in the normal case 
proposals and acceptances should be not second 
guessed on the basis of the “value” of the 
collateral involved. Disputes about valuation or 
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even a clear excess of collateral value over the 
amount of obligations satisfied do not necessar- 
ily demonstrate the absence of good faith. 

12. Special Rules in Consumer Cases. Sub- 
section (e) imposes an obligation on the secured 
party to dispose of consumer goods under cer- 
tain circumstances. Subsection (f) explains 
when a disposition that is required under sub- 
section (e) is timely. An effective acceptance of 
collateral cannot occur if subsection (e) requires 
a disposition unless the debtor waives this 
requirement pursuant to section 9-624(b) 
[§ 47-9-624(b)]. Moreover, a secured party who 
takes possession of collateral and unreasonably 
delays disposition violates subsection (e), if 
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applicable, and may also violate section 9-610 
[§ 47-9-610] or other provisions of this part. 
Subsection (e) eliminates’as superfluous the 
express statutory reference to “conversion” 
found in former section 9-505. Remedies avail- 
able under other law, including conversion, 
remain available under this article in appropri- 
ate cases. See sections 1-103 and 1-305 [8§ 47- 
1-103 and 47-1-305]. 

Subsection (g) prohibits the secured party in 
consumer transactions from accepting collat- 
eral in partial satisfaction of the obligation it 
secures. If a secured party attempts an accep- 
tance in partial satisfaction in a consumer 
transaction, the attempted acceptance is void. 


47-9-621. Notification of proposal to accept collateral. 


(a) Persons to whom proposal to be sent. A secured party that desires 
to accept collateral in full or partial satisfaction of the obligation it secures 


shall send its proposal to: 


(1) any person from whom the secured party has received, before the 
debtor consented to the acceptance, an authenticated notification of a claim 


of an interest in the collateral; 


(2) any other secured party or lienholder that, ten (10) days before the 
debtor consented to the acceptance, held a security interest in or other lien 
on the collateral perfected by the filing of a financing statement that: 


(A) identified the collateral; 


(B) was indexed under the debtor’s name as of that date; and 

(C) was filed in the office or offices in which to file a financing statement 
against the debtor covering the collateral as of that date; and 
(3) any other secured party that, ten (10) days before the debtor consented 


to the acceptance, held a security interest in the collateral perfected by 
compliance with a statute, regulation, or treaty described in § 47-9-311(a). 
(b) Proposal to be sent to secondary obligor in partial satisfaction. A 
secured party that desires to accept collateral in partial satisfaction of the 
obligation it secures shall send its proposal to any secondary obligor in addition 


to the persons described in subsection (a). 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-102, 
47-9-602, 47-9-620. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-505. 

2. Notification Requirement. Subsection (a) 
specifies three classes of competing claimants 
to whom the secured party must send notifica- 
tion of its proposal: (i) Those who notify the 
secured party that they claim an interest in the 
collateral; (ii) holders of certain security inter- 
ests and liens who have filed against the 
debtor; and (iii) holders of certain security 


interests who have perfected by compliance 
with a statute (including a certificate of title 
statute), regulation, or treaty described in sec- 
tion 9-311(a) [§ 47-9-311(a)]. With regard to 
(ii), see section 9-611 [§ 47-9-611], comment 4. 
Subsection (b) also requires notification to any 
secondary obligor if the proposal is for accep- 
tance in partial satisfaction. 

Unlike section 9-611 [§ 47-9-611], this sec- 
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tion contains no “safe harbor,” which excuses an 
enforcing secured party from notifying certain 
secured parties and other lienholders. This is 
because, unlike section 9-610 [§ 47-9-610], 
which requires that a disposition of collateral 
be commercially reasonable, section 9-620 
[§ 47-9-620] permits the debtor and secured 
party to set the amount of credit the debtor will 
receive for the collateral subject only to the 
requirement of good faith. An effective accep- 
tance discharges subordinate security interests 
and other subordinate liens. See section 9-622 
[§ 47-9-622]. If collateral is subject to several 
liens securing debts much larger than the value 
of the collateral, the debtor may be disinclined 
to refrain from consenting to an acceptance by 
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the holder of the senior security interest, even 
though, had the debtor objected and the senior 
disposed of the collateral under section 9-610 
[§ 47-9-610], the collateral may have yielded 
more than enough to satisfy the senior security 
interest (but not enough to satisfy all the liens). 
Accordingly, this section imposes upon the en- 
forcing secured party the risk of the filing 
office’s errors and delay. The holder of a secu- 
rity interest who is entitled to notification un- 
der this section but to whom the enforcing 
secured party does not send notification has the 
right to recover under section 9-625(b) [§ 47-9- 
625(b)] any loss resulting from the secured 
party’s noncompliance with this section. 


47-9-622. Effect of acceptance of collateral. 


(a) Effect of acceptance. A secured party’s acceptance of collateral in full 
or partial satisfaction of the obligation it secures: 
(1) discharges the obligation to the extent consented to by the debtor; 
(2) transfers to the secured party all of a debtor’s rights in the collateral; 
(3) discharges the security interest or agricultural lien that is the subject 
of the debtor’s consent and any subordinate security interest or other 


subordinate lien; and 


(4) terminates any other subordinate interest. 


(b) Discharge of 


subordinate 


interest notwithstanding 


noncompliance. A subordinate interest is discharged or terminated under 
subsection (a), even if the secured party fails to comply with this chapter. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-102, 
47-9-602, 47-9-623. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. Effect of Acceptance. Subsection (a) speci- 
fies the effect of an acceptance of collateral in 
full or partial satisfaction of the secured obli- 
gation. The acceptance to which it refers is an 
effective acceptance. If a purported acceptance 
is ineffective under section 9-620 [§ 47-9-620], 
e.g., because the secured party receives a 
timely objection from a person entitled to noti- 
fication, then neither this subsection nor sub- 
section (b) applies. Paragraph (1) expresses the 
fundamental consequence of accepting collat- 
eral in full or partial satisfaction of the secured 
obligation — the obligation is discharged to the 
extent consented to by the debtor. Unless oth- 
erwise agreed, the obligor remains liable for 
any deficiency. Paragraphs (2) through (4) indi- 
cate the effects of an acceptance on various 
property rights and interests. Paragraph (2) 
follows section 9-617(a) [§ 47-9-617(a)] in pro- 


viding that the secured party acquires “all of a 
debtor’s rights in the collateral.” Under para- 
graph (3), the effect of strict foreclosure on 
holders of junior security interests and other 
liens is the same regardless of whether the 
collateral is accepted in full or partial satisfac- 
tion of the secured obligation: All junior encum- 
brances are discharged. Paragraph (4) provides 
for the termination of other subordinate 
interests. 

Subsection (b) makes clear that subordinate 
interests are discharged under subsection (a) 
regardless of whether the secured party com- 
plies with this article. Thus, subordinate inter- 
ests are discharged regardless of whether a 
proposal was required to be sent or, if required, 
was sent. However, a secured party’s failure to 
send a proposal or otherwise to comply with 
this article may subject the secured party to 
liability under section 9-625 [§ 47-9-625]. 


47-9-623 
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47-9-623. Right to redeem collateral. 


(a) Persons that may redeem. A debtor, any secondary obligor, or any 
other secured party or lienholder may redeem collateral. 
(b) Requirements for redemption. To redeem collateral, a person shall 


tender: 


(1) fulfillment of all obligations secured by the collateral; and 
(2) the reasonable expenses and attorney’s fees described in § 47-9- 


615(a)(1). 


(c) When redemption may occur. A redemption may occur at any time 


before a secured party: 


(1) has collected collateral under § 47-9-607; 
(2) has disposed of collateral or entered into a contract for its disposition 


under § 47-9-610; or 


(3) has accepted collateral in full or partial satisfaction of the obligation it 


secures under § 47-9-622. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-602, 
47-9-614, 47-9-624. 


Prior Tennessee Law: 
§ 47-1103. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Commercial Law, § 104. 


Law Reviews. 

Mitchell v. W. T. Grant Co. — The Reposses- 
sion of Fuentes (David L. Franklin), 5 Mem. St. 
U.L. Rev. 74. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Right of Redemption. 

A court of equity allows redemption of prop- 
erty foreclosed under a chattel mortgage on a 
general principle of relieving against all forfei- 
tures where compensation can be made. Scott v. 
Britton, 10 Tenn. 215, —S.W.3d— ,1828 Tenn. 
LEXIS 3 (1828). 


Collateral References. 
Punitive damages for wrongful seizure of 


The mortgagor’s right to redeem personal 
property mortgaged is not barred by the pos- 
session of the mortgaged property by the mort- 
gagee three years. Overton v. Bigelow, 11 Tenn. 
513, 1832 Tenn. LEXIS 108 (1832). 


chattel by one claiming security interest. 35 
A.L.R.3d 1016. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-506. 

2. Redemption Right. Under this section, as 
under former section 9-506, the debtor or an- 
other secured party may redeem collateral as 
long as the secured party has not collected 
(section 9-607 [§ 47-9-607]), disposed of or con- 
tracted for the disposition of (section 9-610 
[§ 47-9-610]), or accepted (section 9-620 [§ 47- 
9-620]) the collateral. Although this section 
generally follows former section 9-506, it ex- 
tends the right of redemption to holders of 
nonconsensual liens. To redeem the collateral a 


person must tender fulfillment of all obligations 
secured, plus certain expenses. If the entire 
balance of a secured obligation has been accel- 
erated, it would be necessary to tender the 
entire balance. A tender of fulfillment obviously 
means more than a new promise to perform an 
existing promise. It requires payment in full of 
all monetary obligations then due and perfor- 
mance in full of all other obligations then 
matured. If unmatured secured obligations re- 
main, the security interest continues to secure 
them (i.e., as if there had been no default). 
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3. Redemption of Remaining Collateral Fol- 
lowing Partial Enforcement. Under section 
9-610 [§ 47-9-610] a secured party may make 
successive dispositions of portions of its collat- 
eral. These dispositions would not affect the 
debtor’s, another secured party’s, or a lienhold- 
er’s right to redeem the remaining collateral. 

4. Effect of “Repledging.” Section 9-207 


47-9-624. Waiver. 
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[§ 47-9-207] generally permits a secured party 
having possession or control of collateral to 
create a security interest in the collateral. As 
explained in the comments to that section, the 
debtor’s right (as opposed to its practical abil- 
ity) to redeem collateral is not affected by, and 
does not affect, the priority of a security inter- 
est created by the debtor’s secured party. 


(a) Waiver of disposition notification. A debtor or secondary obligor 
may waive the right to notification of disposition of collateral under § 47-9-611 
only by an agreement to that effect entered into and authenticated after 


default. 


(b) Waiver of mandatory disposition. A debtor may waive the right to 
require disposition of collateral under § 47-9-620(e) only by an agreement to 
that effect entered into and authenticated after default. 

(c) Waiver of redemption right. Except in a consumer-goods transaction, 
a debtor or secondary obligor may waive the right to redeem collateral under 
§ 47-9-623 only by an agreement to that effect entered into and authenticated 


after default. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-602, 
47-9-620. 


Cited: 

Regions Bank v. Thomas, — 8.W.3d —, 2013 
Tenn. App. LEXIS 156 (Tenn. Ct. App. Mar. 4, 
2013). 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Waiver of Sale. 

The requirement of resale is not waived by 
the purchaser offering a certain amount to 
compound the balance of the debt, pending 
replevin by the seller and before possession 
regained. Tschopick v. Lippincott, 48 S.W. 128, 
1898 Tenn. Ch. App. LEXIS 50 (1898). 

The waiver of the advertisement and sale as 
required by statute, made in the contract of 
conditional sale before default in payment by 
the purchaser and the reclamation of the prop- 
erty by the vendor, was not binding upon the 
purchaser, for the waiver contemplated in the 
statute was one to be made after such default 
and reclamation, and not before. Massillon En- 
gine & Thresher Co. v. Wilkes, 82 S.W. 316, 
1904 Tenn. LEXIS 113 (Tenn. 1904). 

A minor purchasing furniture on the install- 
ment plan, with retention of the title in the 
seller, is prejudiced by a sale thereof without 
advertisement, and his agreement, made while 
still a minor, waiving such advertisement, is 
void. Ward v. Sharpe, 139 Tenn. 347, 200 S.W. 
974, 1917 Tenn. LEXIS 111 (1918). 

Where default has been made in payments on 
an automobile and such car is kept in the 


vendor’s garage, it was held that there was 
sufficient reclamation of the car by the vendor 
to validate the vendee’s waiver of the advertise- 
ment and sale. Russell v. Clinton Motor Co., 
147 Tenn. 57, 245 S.W. 529, 1922 Tenn. LEXIS 
22 (1922). 

Conditional vendee, after default, may waive 
both the advertisement and sale. Gillenwaters 
v. Chapman Drug Co., 2 Tenn. App. 8, — S.W. 
—, 1925 Tenn. App. LEXIS 87 (Tenn. Ct. App. 
1925). 

Agreement of seller to hold the property for a 
fixed time during which the buyer should make 
payments toward redemption did not constitute 
a waiver of advertisement or sale. Brooks v. 
Range Motor Co., 16 Tenn. App. 209, 64 S.W.2d 
42, 1933 Tenn. App. LEXIS 4 (Tenn. Ct. App. 
1933). 

Where waivers of provisions of conditional 
sales statute appeared on face of title retention 
notes made by purchasers of automobiles under 
conditional sales contracts, such waivers, be- 
fore default in payment set out in the contract 
itself, were not binding on seller or purchaser. 
Commerce Union Bank v. Jackson, 21 Tenn. 
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App. 412, 111 S.W.2d 870, 1937 Tenn. App. 
LEXIS 45 (Tenn. Ct. App. 1937). 

Where automobiles purchased under condi- 
tional sales contracts were repossessed for de- 
fault in payments on part of purchasers who 
made title retention notes, provision of con- 
tracts in which makers, endorsers and sureties 
agreed to waive all defenses on ground of any 
extension of time for payment given by holder 
to them did not mean “extension of time” for 
advertisement and sale under conditional sales 
statute. Commerce Union Bank v. Jackson, 21 
Tenn. App. 412, 111 S.W.2d 870, 1937 Tenn. 
App. LEXIS 45 (Tenn. Ct. App. 1937). 

Since the enactment of the Code of 1932, the 
conditional seller having regained possession of 
the property because of consideration remain- 
ing unpaid at maturity, the statutory advertise- 
ment and public sale could only be waived by 
agreement in writing and such waiver could not 
be brought about by parol agreement or con- 
duct of the parties. Gilliam v. Goodyear Tire & 
Rubber Co., 175 Tenn. 638, 137 S.W.2d 267, 
1939 Tenn. LEXIS 85 (1940). 
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Where purchaser of automobile under condi- 
tional sales contract surrendered automobile 
after having defaulted and signed agreement 
which provided that purchaser had until a 
specified date to make delinquent payments 
and redeem automobile and which further pro- 
vided that if such payments were not made by 
that date purchaser waived requirements as to 
advertisement and public sale, such waiver was 
ineffectual as having been made before as- 
signee of seller regained possession for purpose 
of sale. Tedesco v. General Motors Acceptance 
Corp., 46 Tenn. App. 175, 326 S.W.2d 837, 1958 
Tenn. App. LEXIS 144 (Tenn. Ct. App. 1958). 

Contract whereby defaulting conditional pur- 
chaser of automobile consented to repossession 
of automobile and waived advertisement and 
sale would be presumed to be supported by 
consideration in absence of proof sufficient to 
overcome the presumption to that effect. Doug- 
las v. General Motors Acceptance Corp., 205 
Tenn. 432, 326 S.W.2d 846, 1959 Tenn. LEXIS 
381 (1959). 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former sections 9-504(3), 9-505, 
and 9-506. 

2. Waiver. This section is a limited exception 
to section 9-602 [§ 47-9-602], which generally 
prohibits waiver by debtors and obligors. It 
makes no provision for waiver of the rule pro- 


hibiting a secured party from buying at its own 
private disposition. Transactions of this kind 
are equivalent to “strict foreclosures” and are 
governed by sections 9-620, 9-621, and 9-622 
[$§ 47-9-620, 47-9-621, and 47-9-622]. 


2. 
NONCOMPLIANCE WITH CHAPTER 


47-9-625. Remedies for secured party’s failure to comply with chapter. 


(a) Judicial orders concerning noncompliance. If it is established that 
a secured party is not proceeding in accordance with this chapter, a court may 
order or restrain collection, enforcement, or disposition of collateral on appro- 
priate terms and conditions. 

(b) Damages for noncompliance. Subject to subsections (c), (d), and (f), a 
person is liable for damages in the amount of any loss caused by a failure to 
comply with this chapter. Loss caused by a failure to comply may include loss 
resulting from the debtor’s inability to obtain, or increased costs of, alternative 
financing. 

(c) Persons entitled to recover damages; statutory damages in con- 
sumer-goods transaction. Except as otherwise provided in § 47-9-628: 

(1) a person that, at the time of the failure, was a debtor, was an obligor, 
or held a security interest in or other lien on the collateral may recover 
damages under subsection (b) for its loss; and 

(2) if the collateral is consumer goods, a person that was a debtor or a 
secondary obligor at the time a secured party failed to comply with this part 
may recover for that failure in any event an amount not less than the credit 
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service charge plus ten percent (10%) of the principal amount of the 

obligation or the time-price differential plus ten percent (10%) of the cash 

price. 

(d) Recovery when deficiency eliminated or reduced. A debtor whose 
deficiency is eliminated under § 47-9-626 may recover damages for the loss of 
any surplus. However, a debtor or secondary obligor whose deficiency is 
eliminated or reduced under § 47-9-626 may not otherwise recover under 
subsection (b) for noncompliance with this part relating to collection, enforce- 
ment, disposition, or acceptance. 

(e) Statutory damages: noncompliance with specified provisions. In 
addition to any damages recoverable under subsection (b), the debtor, con- 
sumer obligor, or person named as a debtor in a filed record, as applicable, may 
recover five hundred dollars ($500) in each case from a person that: 

(1) fails to comply with § 47-9-208; 

(2) fails to comply with § 47-9-209; 

(3) files a record that the person is not entitled to file under § 47-9-509(a) 
and fails to file a termination statement within ten (10) days after receiving 
an authenticated demand; 

(4) fails to cause the secured party of record to file or send a termination 
statement; 

(A) as required by § 47-9-513(a) within ten (10) days after receiving an 
authenticated demand or 
(B) as required by § 47-9-513 (c); 

(5) fails to comply with § 47-9-616(b)(1) and whose failure is part of a 
pattern, or consistent with a practice, of noncompliance; or 

(6) fails to comply with § 47-9-616(b)(2). 

(f) Statutory damages: noncompliance with § 47-9-210. A debtor or 
consumer obligor may recover damages under subsection (b) and, in addition, 
five hundred dollars ($500) in each case from a person that, without reasonable 
cause, fails to comply with a request under § 47-9-210. A recipient of a request 
under § 47-9-210 which never claimed an interest in the collateral or obliga- 
tions that are the subject of a request under that section has a reasonable 
excuse for failure to comply with the request within the meaning of this 
subsection (f). 

(g) Limitation of security interest: noncompliance with § 47-9-210. If 
a secured party fails to comply with a request regarding a list of collateral or 
a statement of account under § 47-9-210, the secured party may claim a 
security interest only as shown in the list or statement included in the request 
as against a person that is reasonably misled by the failure. 


History. Prior Tennessee Law: 
Acts 2000, ch. 846, § 1. § 47-1306. 
Section to Section References. Textbooks. 
This section is referred to in §§ 47-9-602, Tennessee Jurisprudence, 6 Tenn. Juris., 


47-9-628. Commercial Law, § 104. 
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Law Reviews. 

Remedies Under the Tennessee Commercial 
Code (John A. Walker, Jr.), 30 Vand. L. Rev. 
1197. 
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Cited: 

Brunswick Acceptance Co., LLC v. ME, 
LLC, 292 S.W.3d 638, 2008 Tenn. App. LEXIS 
631 (Tenn. Ct. App. Oct. 21, 2008). 
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Analysis 


1. Applicability. 
2. Damages in Consumer Goods Transaction. 
3. Creditor Not Entitled to Deficiency. 


1. Applicability. 

Determination that a creditor did not have 
standing to assert its security interest in prop- 
erty on the grounds that a bank’s security 
interest was perfected three years prior to the 
creditor’s perfection was in error, because the 
creditor held a competing security interest, 
albeit low in priority, and was thus an ag- 
grieved person under T.C.A. § 47-9-625(c), in 
spite of the fact that it was not entitled to notice 
under T.C.A. § 47-9-610 and T.C.A. § 47-9-611. 
T.C.A. § 47-9-625 is not limited in its applica- 
bility to persons entitled to notice. AmSouth 
Bank v. Trailer Source, Inc., 206 S.W.3d 425, 
2006 Tenn. App. LEXIS 418 (Tenn. Ct. App. 
2006). 


2. Damages in Consumer Goods Transac- 
tion. 
Court of appeals erred in finding that the 


creditor failed to furnish reasonable notifica- 
tion of the sale to the debtor and in granting the 
debtor’s counterclaim for statutory damages 
because the creditor complied with provisions 
of Article 9 when it sent notification to the 
debtor via certified mail, despite the fact that 
the debtor never received the notification. Auto 
Credit of Nashville v. Wimmer, 231 S.W.3d 896, 
2007 Tenn. LEXIS 642 (Tenn. Aug. 16, 2007). 


3. Creditor Not Entitled to Deficiency. 
Bank was not entitled to a deficiency under 
T.C.A. § 47-9-626 because the bank failed to 
demonstrate that it complied with the notice 
requirements set forth in T.C.A. §§ 47-9-611 
and 47-9-613; the bank failed to provide suffi- 
cient notice of the disposition of the collateral, 
an aircraft, and, accordingly, the sale of the 
aircraft was not commercially reasonable. Re- 
gions Bank v. Thomas, — S.W.3d —, 2013 Tenn. 
App. LEXIS 156 (Tenn. Ct. App. Mar. 4, 2013). 


DECISIONS UNDER PRIOR LAW 


Analysis 
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. Disposition in Commercially Reasonable 
Manner. 

. Effect of Failure to Sell. 

. Waiver of Sale. 

Conversion. 

Injunction. 

. Purpose of Sale. 

. Election of Remedies. 

Loss in Excess of Debt. 

. Actions Against FDIC. 

10. Burden of Proof. 

11. Evidence of Damages. 
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1. Disposition in Commercially Reason- 
able Manner. 

Six factors for measuring the statutory re- 
quirements of “commercially reasonable” are: 
(1) the type of collateral involved; (2) the con- 
dition of the collateral; (3) the number of bids 
solicited; (4) the time and place of sale; (5) the 
purchase price received or the terms of sale; 
and (6) any special circumstances involved. In 
re Four Star Music Co., 2 B.R. 454, 1979 Bankr. 
LEXIS 715 (Bankr. M.D. Tenn. 1979); In re 
Frazier, 93 B.R. 366, 1988 Bankr. LEXIS 2634 
(Bankr. M.D. Tenn. 1988), affd, 110 B.R. 827, 
1989 U.S. Dist. LEXIS 16299 (M.D. Tenn. 
1989). 


A commercially reasonable sale is tested by 
the procedures employed for sale rather than 
the proceeds received. In re Four Star Music 
Co., 2 B.R. 454, 1979 Bankr. LEXIS 715 (Bankr. 
M.D. Tenn. 1979). 

Commercial reasonableness requires. that 
the disposition of the collateral be made in 
keeping with the prevailing trade practices 
among reputable and responsible business and 
commercial enterprises engaged in the same or 
similar business. In re Four Star Music Co., 2 
B.R. 454, 1979 Bankr. LEXIS 715 (Bankr. M.D. 
Tenn. 1979). 

Sale of a music catalog did not meet the 
standard of commercial reasonableness when 
tested by the prevailing trade practices in the 
music industry where there was failure to uti- 
lize the methods designed to reach the most 
likely purchasers, failure to employ profes- 
sional trained in developing a marketing strat- 
egy or merchandising such unique collateral, 
and failure to look beyond the local business 
community, combined with usual terms highly 
beneficial to the buyer. In re Four Star Music 
Co., 2 B.R. 454, 1979 Bankr. LEXIS 715 (Bankr. 
M.D. Tenn. 1979); Automotive Fin. Servs. v. 
Youngblood (In re Youngblood), 167 B.R. 870, 
1994 Bankr. LEXIS 750 (Bankr. W.D. Tenn. 
1994). 
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Plaintiffs actions, in selling fleet of automo- 
biles four days after taking possession, without 
advertising the sale or attempting to sell the 
cars seriatim, and at a price approximately 12 
percent of the loan value, were hasty, and were 
not designed to get the highest value. Thus, the 
sale was not conducted in a commercially rea- 
sonable manner. Automotive Fin. Servs. v. 
Youngblood (In re Youngblood), 167 B.R. 870, 
1994 Bankr. LEXIS 750 (Bankr. W.D. Tenn. 
1994). 


2. Effect of Failure to Sell. 

Failure of mortgagee repossessing himself of 
chattel to expose it to sale will not be held 
prejudicial to rights of mortgagor where sale of 
machine would have been futile for the reason 
that machine was at no time of a value in excess 
of amount remaining due on mortgage. 
Sweeney v. Mergenthaler Linotype Co., 8 Tenn. 
Civ. App. 244 (1918). 

Section 4 of Acts 1889, ch. 81 (former § 47- 
1806 of T.C.A.) was designed to protect the 
conditional vendee by requiring the vendor, 
after repossession, to advertise and sell the 
property; if upon resale less than the balance of 
the purchase money is realized the vendor may 
have a deficiency judgment but if it sells for 
more than the debt, the vendee is entitled to the 
excess; if the vendor fails to advertise and sell 
as required by § 4 he is chargeable with pay- 
ments made by the vendee not by way of 
penalty but as for debt resulting from the 
vendor’s rescission of the contract and non- 
compliance with the statute. Wallis v. BA C 
Corp., 175 Tenn. 659, 1387 S.W.2d 274, 1939 
Tenn. LEXIS 88 (1940). 

In action by purchaser of automobile on con- 
ditional sales contract against assignee of con- 
tract for recovery of entire purchase money 
paid, where plaintiff alleged that defendant 
failed to advertise and sell the automobile as 
provided in §§ 7287-7291, Code 1932 (former 
§§ 47-1302 — 47-1306 T.C.A.) plaintiff could 
recover on establishing that when defendant 
repossessed automobile in plaintiff's absence it 
was because he was in default and for the 
purpose of foreclosure and that defendant 
failed to advertise and sell the automobile as 
required by statute. B AC Corp. v. Francis, 176 
Tenn. 648, 144 S.W.2d 1098, 1940 Tenn. LEXIS 
114 (1940). 


3. Waiver of Sale. 

In suit by purchasers of truck tires under 
conditional sales contract to recover sums paid 
by them on account for such purchases where 
vendor had regained possession of the tires and 
failed to advertise and sell them as required by 
law and had failed to prove that conditional 
purchasers had waived this requirement in 
writing, purchasers were entitled to recover. 
Gilliam v. Goodyear Tire & Rubber Co., 175 
Tenn. 638, 1387 S.W.2d 267, 1939 Tenn. LEXIS 
85 (1940). 
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4, Conversion. 

Where purchaser of automobile being unable 
to meet payments returned auto to defendant 
vendor for sale under executory contract of sale 
whereby defendant was to pay certain amount 
and purchaser was to pay certain amount to 
finance company but the agreement was never 
executed and finance company advertised the 
car for sale and sold it without removing it from 
defendant’s possession; defendants in acquiesc- 
ing and permitting the unlawful sale and in not 
notifying finance company that they held car 
for purchaser, and that if it wished to repossess 
for purpose of enforcing its lien it would have to 
do so by consent of purchaser or by replevin, 
were joint converters along with finance com- 
pany. Breeden v. Elliott Bros., 173 Tenn. 382, 
118 S.W.2d 219, 1937 Tenn. LEXIS 37 (1938). 

Conditional seller who advertised and sold 
property as provided by law was entitled to 
recover a deficiency judgment against condi- 
tional purchasers even though seller was guilty 
of a conversion in repossession of the property. 
Southland Tractors, Inc. v. H & N Constr. Co., 
52 Tenn. App. 664, 377 S.W.2d 789, 1963 Tenn. 
App. LEXIS 122 (Tenn. Ct. App. 1963). 


5. Injunction. 

Though a bill to enjoin foreclosure of a chattel 
mortgage did not state the value of the property 
mortgaged, but the mortgage recited that it 
was given to secure a note for $45.00, and 
expenses, including an attorney’s fee of $10.00, 
the amount involved was over $50.00 and hence 
chancery court had jurisdiction. McAffrey v. 
Richards, 59 S.W. 1064, 1900 Tenn. Ch. App. 
LEXIS 128 (1900). 


6. Purpose of Sale. 

A pledgee, who has express authority to sell 
collaterals, must exercise that power with fair- 
ness and due consideration for the rights of the 
pledgor. Hence, the sale of collaterals after the 
original debt had been due for nearly four 
years, and nearly all paid, without other than a 
general public notice which gave no informa- 
tion to the pledgor, is void, and confers no title 
upon the purchaser. Moses v. Grainger, 106 
Tenn. 7, 58 S.W. 1067, 1900 Tenn. LEXIS 127, 
53 L.R.A. 857 (1900). 

The purpose of § 7291, Code 1932 (former 
§ 47-1306 T.C.A.) was to compel fair and public 
sale of goods retaken by conditional vendor to 
prevent conditional vendor from appropriating 
the property or disposing of it secretly; the idea 
was to have the property sold for all it was 
worth and to give conditional vendee the ben- 
efit of any excess in the value of the property 
over the amount of purchase price remaining 
unpaid. Community Drug Co. v. Liquid Car- 
bonic Corp., 174 Tenn. 575, 129 S.W.2d 211, 
1938 Tenn. LEXIS 125 (1939). 

Repossession by conditional vendor under 
§§ 7287, 7291, Code 1932 (former §§ 47-1302, 
47-1306 T.C.A.) must be for enforcement of 
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claim for balance of purchase money, not for 
repairs or safekeeping, in storage or otherwise, 
or for exchange or private sale, or any other 
purpose other than the enforcement of the 
rights of the seller arising out of default under 
a conditional sales contract. B A C Corp. v. 
Francis, 176 Tenn. 648, 144 S.W.2d 1098, 1940 
Tenn. LEXIS 114 (1940). 


7. Election of Remedies. 

Where conditional seller of trailer assigned 
note to bank and bank subsequently brought 
replevin against conditional buyer and buyer 
filed cross bill for conversion and order of court 
was entered whereby buyer paid specified sum 
in settlement of all controversy between the 
parties, there was an election of remedies by 
buyer and buyer could not subsequently main- 
tain suit under former § 47-1306 to recover 
amount paid upon allegation that bank did not 
post notice required by former § 47-1302 upon 
repossessing trailer. Barger v. Webb, 216 Tenn. 
275, 391 S.W.2d 664, 1965 Tenn. LEXIS 576 
(1965). 


8. Loss in Excess of Debt. 

Where the loss exceeds the debt, the statute 
contemplates a claim or counterclaim for the 
loss will be made. International Harvester 
Credit Corp. v. Ingram, 619 S.W.2d 134, 1981 
Tenn. App. LEXIS 511 (Tenn. Ct. App. 1981). 


Collateral References. 
Causes of action governed by limitations pe- 
riod in UCC § 2-725. 49 A.L.R.5th 1. 
Inclusion or exclusion of first and last days in 
computing the time for performance of an act or 
event which must take place a certain number 
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9. Actions Against FDIC. 

Action in federal court against the FDIC for a 
breach of duty based on this section are actions 
in tort which must be brought in accordance 
with the Federal Tort Claims Act. Jacobs v. 
Federal Deposit Ins. Corp., 638 F. Supp. 214, 
1986 U.S. Dist. LEXIS 23720 (E.D. Tenn. 1986). 


10. Burden of Proof. 

Once the determination has been made that 
the sale was not commercially reasonable, 
there is a presumption that the fair market 
value of the collateral equaled the indebtedness 
secured or the amount sought as deficiency, and 
it is the burden of the secured party to rebut 
this presumption with evidence of fair market 
value. In re Frazier, 93 B.R. 366, 1988 Bankr. 
LEXIS 2634 (Bankr. M.D. Tenn. 1988), affd, 
110 B.R. 827, 1989 U.S. Dist. LEXIS 16299 
(M.D. Tenn. 1989). 


11. Evidence of Damages. 

Where Court of Appeals found that secured 
creditor did not dispose of automobile in com- 
mercially reasonable manner but there was no 
evidence in record as to losses if any caused by 
such failure to comply with the statute, cause 
was remanded for determination of amount if 
any due creditor after allowing debtors a setoff 
as to amount due them. Mallicoat v. Volunteer 
Finance & Loan Corp., 57 Tenn. App. 106, 415 
S.W.2d 347, 1966 Tenn. App. LEXIS 253 (Tenn. 
Ct. App. 1966). 


of days before a known future date. 98 A.L.R.2d 
1331. 
Uniform Commercial Code: burden of proof 


as to commercially reasonable disposition of 
collateral. 59 A.L.R.3d 369. 


COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-507. 

2. Remedies for Noncompliance; Scope. Sub- 
sections (a) and (b) provide the basic remedies 
afforded to those aggrieved by a secured party’s 
failure to comply with this article. Like all 
provisions that create liability, they are subject 
to section 9-628 [§ 47-9-628], which should be 
read in conjunction with section 9-605 [§ 47-9- 
605]. The principal limitations under this part 
on a secured party’s right to enforce its security 
interest against collateral are the requirements 
that it proceed in good faith (section 1-203 
[§ 47-1-203]), in a commercially reasonable 
manner (sections 9-607 and 9-610 [§§ 47-9-607 
and 47-9-610]), and, in most cases, with reason- 
able notification (sections 9-611 through 9-614 
[$§ 47-9-611 through 47-9-614]). Following for- 
mer section 9-507, under subsection (a) an 
aggrieved person may seek injunctive relief, 


and under subsection (b) the person may re- 
cover damages for losses caused by noncompli- 
ance. Unlike former section 9-507, however, 
subsections (a) and (b) are not limited to non- 
compliance with provisions of this part of ar- 
ticle 9. Rather, they apply to noncompliance 
with any provision of this article. The change 
makes this section applicable to noncompliance 
with sections 9-207 [§ 47-9-207] (duties of se- 
cured party in possession of collateral), 9-208 
[§ 47-9-208] (duties of secured party having 
control over deposit account), 9-209 [§ 47-9- 
209] (duties of secured party if account debtor 
has been notified of an assignment), 9-210 
[§ 47-9-210] (duty to comply with request for 
accounting, etc.), 9-509(a) [§ 47-9-509(a)] (duty 
to refrain from filing unauthorized financing 
statement), and 9-513(a) [§ 47-9-513(a)] (duty 
to provide termination statement). Subsection 





i eh a A 


SS ee 


337 


(a) also modifies the first sentence of former 
section 9-507(1) by adding the references to 
“collection” and “enforcement.” Subsection 
(c)(2), which gives a minimum damage recovery 
in consumer-goods transactions, applies only to 
noncompliance with the provisions of this part. 

3. Damages for Noncompliance with This 
Article. Subsection (b) sets forth the basic rem- 
edy for failure to comply with the requirements 
of this article: Adamage recovery in the amount 
of loss caused by the noncompliance. Subsec- 
tion (c) identifies who may recover under sub- 
section (b). It affords a remedy to any aggrieved 
person who is a debtor or obligor. However, a 
principal obligor who is not a debtor may re- 
cover damages only for noncompliance with 
section 9-616 [§ 47-9-616], inasmuch as none of 
the other rights and duties in this article run in 
favor of such a principal obligor. Such a princi- 
pal obligor could not suffer any loss or damage 
on account of noncompliance with rights or 
duties of which it is not a beneficiary. Subsec- 
tion (c) also affords a remedy to an aggrieved 
person who holds a competing security interest 
or other lien, regardless of whether the ag- 
grieved person is entitled to notification under 
part 6. The remedy is available even to holders 
of senior security interests and other liens. The 
exercise of this remedy is subject to the normal 
rules of pleading and proof. A person who has 
delegated the duties of a secured party but who 
remains obligated to perform them is liable 
under this subsection. The last sentence of 
subsection (d) eliminates the possibility of 
double recovery or other over-compensation 
arising out of a reduction or elimination of a 
deficiency under section 9-626 [§ 47-9-626], 
based on noncompliance with the provisions of 
this part relating to collection, enforcement, 
disposition, or acceptance. Assuming no double 
recovery, a debtor whose deficiency is elimi- 
nated under section 9-626 [§ 47-9-626] may 
pursue a claim for a surplus. Because section 
9-626 [§ 47-9-626] does not apply to consumer 
transactions, the statute is silent as to whether 
a double recovery or other over-compensation is 
possible in a consumer transaction. 

Damages for violation of the requirements of 
this article, including section 9-609 [§ 47-9- 
609], are those reasonably calculated to put an 
eligible claimant in the position that it would 
have occupied had no violation occurred. See 
section 1-106 [§ 47-1-106]. Subsection (b) sup- 
ports the recovery of actual damages for com- 
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mitting a breach of the peace in violation of 
section 9-609 [§ 47-9-609], and principles of 
tort law supplement this subsection. See sec- 
tion 1-103 [§ 47-1-103]. However, to the extent 
that damages in tort compensate the debtor for 
the same loss dealt with by this article, the 
debtor should be entitled to only one recovery. 

4. Minimum Damages in Consumer-Goods 
Transactions. Subsection (c)(2) provides a mini- 
mum, statutory, damage recovery for a debtor 
and secondary obligor in a consumer-goods 
transaction. It is patterned on former section 
9-507(1) and is designed to ensure that every 
noncompliance with the requirements of part 6 
in a consumer-goods transaction results in li- 
ability, regardless of any injury that may have 
resulted. Subsection (c)(2) leaves the treatment 
of statutory damages as it was under former 
article 9. A secured party is not liable for 
statutory damages under this subsection more 
than once with respect to any one secured 
obligation (see Section 9-628(e) [§ 47-9- 
628(e)]), nor is a secured party liable under this 
subsection for failure to comply with section 
9-616.(see section 9-628(d) [§ 47-9-628(d)]). 

Following former section 9-507(1), this ar- 
ticle does not include a definition or explana- 
tion of the terms “credit service charge,” “prin- 
cipal amount,” “time-price differential,” or 
“cash price,” as used in subsection (c)(2). It 
leaves their construction and application to the 
court, taking into account the subsection’s pur- 
pose of providing a minimum recovery in con- 
sumer-goods transactions. 

5. Supplemental Damages. Subsections (e) 
and (f) provide damages that supplement the 
recovery, if any, under subsection (b). Subsec- 
tion (e) imposes an additional $500 liability 
upon a person who fails to comply with the 
provisions specified in that subsection, and 
subsection (f) imposes like damages on a person 
who, without reasonable excuse, fails to comply 
with a request for an accounting or a request 
regarding a list of collateral or statement of 
account under section 9-210 [§ 47-9-210]. How- 
ever, under subsection (f), a person has a rea- 
sonable excuse for the failure if the person 
never claimed an interest in the collateral or 
obligations that were the subject of the request. 

6. Estoppel. Subsection (g) limits the extent 
to which a secured party who fails to comply 
with a request regarding a list of collateral or 
statement of account may claim a security 
interest. 


47-9-626. Action in which deficiency or surplus is in issue. 


In an action arising from a transaction in which the amount of a deficiency 
or surplus is in issue, the following rules apply: 
(1) Asecured party need not prove compliance with the provisions of this 
part relating to collection, enforcement, disposition, or acceptance unless the 
debtor or a secondary obligor places the secured party’s compliance in issue. 
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(2) If the secured party’s compliance is placed in issue, the secured party 
has the burden of establishing that the collection, enforcement, disposition, 
or acceptance was conducted in accordance with this part. 

(3) Except as otherwise provided in § 47-9-628, if a secured party fails to 
prove that the collection, enforcement, disposition, or acceptance was con- 
ducted in accordance with this part relating to collection, enforcement, 
disposition, or acceptance, the liability of a debtor or a secondary obligor for 
a deficiency is limited to an amount by which the sum of the secured 
obligation, expenses, and attorney’s fees exceeds the greater of: 

(A) the proceeds of the collection, enforcement, disposition, or accep- 
tance; or 

(B) the amount of proceeds that would have been realized had the 
noncomplying secured party proceeded in accordance with this part 
relating to collection, enforcement, disposition, or acceptance. 

(4) For purposes of paragraph (3)(B), the amount of proceeds that would 
have been realized is equal to the sum of the secured obligation, expenses, 
and attorney’s fees unless the secured party proves that the amount is less 
than that sum. 

(5) If a deficiency or surplus is calculated under § 47-9-615(f), the debtor 
or obligor has the burden of establishing that the amount of proceeds of the 
disposition is significantly below the range of prices that a complying 
disposition to a person other than the secured party, a person related to the 


secured party, or a secondary obligor would have brought. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-602, 
47-9-625. 


NOTES TO DECISIONS 


1. Creditor Not Entitled to Deficiency. 
Bank was not entitled to a deficiency under 
T.C.A. § 47-9-626 because the bank failed to 
demonstrate that it complied with the notice 
requirements set forth in T.C.A. §§ 47-9-611 
and 47-9-613; the bank failed to provide suffi- 


cient notice of the disposition of the collateral, 
an aircraft, and, accordingly, the sale of the 
aircraft was not commercially reasonable. Re- 
gions Bank v. Thomas, — S.W.3d —, 2013 Tenn. 
App. LEXIS 156 (Tenn. Ct. App. Mar. 4, 2013). 


COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. Scope. The basic damage remedy under 
section 9-625(b) [§ 47-9-625(b)] is subject to the 
special rules in this section for transactions 
other than consumer transactions. This section 
addresses situations in which the amount of a 
deficiency or surplus is in issue, i.e., situations 
in which the secured party has collected, en- 
forced, disposed of, or accepted the collateral. It 
contains special rules applicable to a determi- 
nation of the amount of a deficiency or surplus. 
Because this section affects a person’s liability 
for a deficiency, it is subject to section 9-628 
[§ 47-9-628], which should be read in conjunc- 


tion with section 9-605 [§ 47-9-605]. The rules 
in this section apply only to noncompliance in 
connection with the “collection, enforcement, 
disposition, or acceptance” under part 6. For 
other types of noncompliance with part 6, the 
general liability rule of section 9-625(b) [§ 47- 
9-625(b)] — recovery of actual damages — 
applies. Consider, for example, a repossession 
that does not comply with section 9-609 [§ 47- 
9-609] for want of a default. The debtor’s rem- 
edy is under section 9-625(b) [§ 47-9-625(b)]. In 
a proper case, the secured party also may be 
liable for conversion under non-UCC law. If the 
secured party thereafter disposed of the collat- 
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eral, however, it would violate section 9-610 
[§ 47-9-610] at that time, and this section 
would apply. 

3. Rebuttable Presumption Rule. Section 
9-626 [§ 47-9-626] establishes the rebuttable 
presumption rule for transactions other than 
consumer transactions. Under paragraph (1), 
the secured party need not prove compliance 
with the relevant provisions of this part as part 
of its prima facie case. If, however, the debtor or 
a secondary obligor raises the issue (in accor- 
dance with the forum’s rules of pleading and 
practice), then the secured party bears the 
burden of proving that the collection, enforce- 
ment, disposition, or acceptance complied. In 
the event the secured party is unable to meet 
this burden, then paragraph (3) explains how to 
calculate the deficiency. Under this rebuttable 
presumption rule, the debtor or obligor is to be 
credited with the greater of the actual proceeds 
of the disposition or the proceeds that would 
have been realized had the secured party com- 
plied with the relevant provisions. If a defi- 
ciency remains, then the secured party is en- 
titled to recover it. The references to “the 
secured obligation, expenses, and attorney’s 
fees” in paragraphs (3) and (4) embrace the 
application rules in sections 9-608(a) and 
9-615(a) [§§ 47-9-608(a) and 47-9-615(a)]. 

Uniess the secured party proves that compli- 
ance with the relevant provisions would have 
yielded a smaller amount, under paragraph (4) 
the amount that a complying collection, en- 
forcement, or disposition would have yielded is 
deemed to be equal to the amount of the se- 
cured obligation, together with expenses and 
attorney’s fees. Thus, the secured party may 
not recover any deficiency unless it meets this 
burden. 

4. Consumer Transactions. Although section 
9-626 [§ 47-9-626] adopts a version of the re- 
buttable presumption rule for transactions 
other than consumer transactions, with certain 
exceptions part 6 does not specify the effect of a 
secured party's noncompliance in consumer 
transactions. (The exceptions are the provi- 
sions for the recovery of damages in section 
9-625 [§ 47-9-625].) Subsection (b) provides 
that the limitation of subsection (a) (section 
9-626 [§ 47-9-626]) to transactions other than 
consumer transactions is intended to leave to 
the court the determination of the proper rules 
in consumer transactions. It also instructs the 
court not to draw any inference from the limi- 
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tation as to the proper rules for consumer 
transactions and leaves the court free to con- 
tinue to apply established approaches to those 
transactions. 

Courts construing former section 9-507 dis- 
agreed about the consequences of a secured 
party’s failure to comply with the requirements 
of former part 5. Three general approaches 
emerged. Some courts have held that a noncom- 
plying secured party may not recover a defi- 
ciency (the “absolute bar” rule). A few courts 
held that the debtor can offset against a claim 
to a deficiency all damages recoverable under 
former section 9-507 resulting from the secured 
party’s noncompliance (the “offset” rule). A plu- 
rality of courts considering the issue held that 
the noncomplying secured party is barred from 
recovering a deficiency unless it overcomes a 
rebuttable presumption that compliance with 
former part 5 would have yielded an amount 
sufficient to satisfy the secured debt. In addi- 
tion to the nonuniformity resulting from court 
decisions, some states enacted special rules 
governing the availability of deficiencies. 

5. Burden of Proof When _ Section 
9-615(f)[§ 47-9-615(f)] Applies. In a non-con- 
sumer transaction, paragraph (5) imposes upon 
a debtor or obligor the burden of proving that 
the proceeds of a disposition are so low that, 
under section 9-615(f) [§ 47-9-615(f)], the ac- 
tual proceeds should not serve as the basis 
upon which a deficiency or surplus is calcu- 
lated. Were the burden placed on the secured 
party, then debtors might be encouraged to 
challenge the price received in every disposi- 
tion to the secured party, a person related to the 
secured party, or a secondary obligor. 

6. Delay in Applying This Section. There is 
an inevitable delay between the time a secured 
party engages in a noncomplying collection, 
enforcement, disposition, or acceptance and the 
time of a subsequent judicial determination 
that the secured party did not comply with part 
6. During the interim, the secured party, believ- 
ing that the secured obligation is larger than it 
ultimately is determined to be, may continue to 
enforce its security interest in collateral. If 
some or all of the secured indebtedness ulti- 
mately is discharged under this section, a rea- 
sonable application of this section would im- 
pose liability on the secured party for the 
amount of any excess, unwarranted recoveries 
but would not make the enforcement efforts 
wrongful. 


47-9-627. Determination of whether conduct was commercially rea- 


sonable. 


(a) Greater amount obtainable under other circumstances; no pre- 
clusion of commercial reasonableness. The fact that a greater amount 
could have been obtained by a collection, enforcement, disposition, or accep- 
tance at a different time or in a different method from that selected by the 
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secured party is not of itself sufficient to preclude the secured party from 
establishing that the collection, enforcement, disposition, or,acceptance was 
made in a commercially reasonable manner. 

(b) Dispositions that are commercially reasonable. A disposition of 


collateral is made in a commercially reasonable manner if the disposition is 


made: 


(1) in the usual manner on any recognized market; 
(2) at the price current in any recognized market at the time of the 


disposition; or 


(3) otherwise in conformity with reasonable commercial practices among 
dealers in the type of property that was the subject of the disposition. 

(c) Approval by court or on behalf of creditors. A collection, enforce- 

ment, disposition, or acceptance is commercially reasonable if it has been 


approved: 
(1) in a judicial proceeding; 


(2) by a bona fide creditors’ committee; 
(3) by a representative of creditors; or 
(4) by an assignee for the benefit of creditors. 

(d) Approval under subsection (c) not necessary; absence of ap- 
proval has no effect. Approval under subsection (c) need not be obtained, and 
lack of approval does not mean that the collection, enforcement, disposition, or 
acceptance is not commercially reasonable. 


History. 
Acts 2000, ch. 846, § 1. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Disposition in Commercially Reason- 
able Manner. 

Six factors for measuring the statutory re- 
quirements of “commercially reasonable” are: 
(1) the type of collateral involved; (2) the con- 
dition of the collateral; (3) the number of bids 
solicited; (4) the time and place of sale; (5) the 
purchase price received or the terms of sale; 
and (6) any special circumstances involved. In 
re Four Star Music Co., 2 B.R. 454, 1979 Bankr. 
LEXIS 715 (Bankr. M.D. Tenn. 1979); In re 
Frazier, 93 B.R. 366, 1988 Bankr. LEXIS 2634 
(Bankr. M.D. Tenn. 1988), affd, 110 B.R. 827, 
1989 U.S. Dist. LEXIS 16299 (M.D. Tenn. 
1989). 

A commercially reasonable sale is tested by 
the procedures employed for sale rather than 
the proceeds received. In re Four Star Music 
Co., 2 B.R. 454, 1979 Bankr. LEXIS 715 (Bankr. 
M.D. Tenn. 1979). 

Commercial reasonableness requires that 
the disposition of the collateral be made in 
keeping with the prevailing trade practices 
among reputable and responsible business and 
commercial enterprises engaged in the same or 
similar business. In re Four Star Music Co., 2 


B.R. 454, 1979 Bankr. LEXIS 715 (Bankr. M.D. 
Tenn. 1979). 

Sale of a music catalog did not meet the 
standard of commercial reasonableness when 
tested by the prevailing trade practices in the 
music industry where there was failure to uti- 
lize the methods designed to reach the most 
likely purchasers, failure to employ profes- 
sional trained in developing a marketing strat- 
egy or merchandising such unique collateral, 
and failure to look beyond the local business 
community, combined with usual terms highly 
beneficial to the buyer. In re Four Star Music 
Co., 2 B.R. 454, 1979 Bankr. LEXIS 715 (Bankr. 
M.D. Tenn. 1979); Automotive Fin. Servs. v. 
Youngblood (In re Youngblood), 167 B.R. 870, 
1994 Bankr. LEXIS 750 (Bankr. W.D. Tenn. 
1994). 

Plaintiffs actions, in selling fleet of automo- 
biles four days after taking possession, without 
advertising the sale or attempting to sell the 
cars seriatim, and at a price approximately 12 
percent of the loan value, were hasty, and were 
not designed to get the highest value. Thus, the 
sale was not conducted in a commercially rea- 
sonable manner. Automotive Fin. Servs. v. 
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Youngblood (In re Youngblood), 167 B.R. 870, 
1994 Bankr. LEXIS 750 (Bankr. W.D. Tenn. 
1994). 
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COMMENTS TO OFFICIAL TEXT 


1. Source. Former section 9-507(2). 

2. Relationship of Price to Commercial Rea- 
sonableness. Some observers have found the 
notion contained in subsection (a) (derived from 
former section 9-507(2)) (the fact that a better 
price could have been obtained does not estab- 
lish lack of commercial reasonableness) to be 
inconsistent with that found in section 9-610(b) 
[§ 47-9-610(b)] (derived from former section 
9-504(3)) (every aspect of the disposition, in- 
cluding its terms, must be commercially rea- 
sonable). There is no such inconsistency. While 
not itself sufficient to establish a violation of 
this part, a low price suggests that a court 
should scrutinize carefully all aspects of a dis- 
position to ensure that each aspect was com- 
mercially reasonable. 

The law long has grappled with the problem 
of dispositions of personal and real property 
which comply with applicable procedural re- 
quirements (e.g., advertising, notification to 
interested persons, etc.) but which yield a price 
that seems low. This article addresses that 
issue in section 9-615(f) [§ 47-9-615(f)]. That 
section applies only when the transferee is the 
secured party, a person related to the secured 
party, or a secondary obligor. It contains a 


special rule for calculating a deficiency or sur- 
plus in a complying disposition that yields a 
price that is “significantly below the range of 
proceeds that a complying disposition to a per- 
son other than the secured party, a person 
related to the secured party, or a secondary 
obligor would have brought.” 

3. Determination of Commercial Reason- 
ableness; Advance Approval. It is important to 
make clear the conduct and procedures that are 
commercially reasonable and to provide a se- 
cured party with the means of obtaining, by 
court order or negotiation with a creditors’ 
committee or a representative of creditors, ad- 
vance approval of a proposed method of enforce- 
ment as commercially reasonable. This section 
contains rules that assist in that determination 
and provides for advance approval in appropri- 
ate situations. However, none of the specific 
methods of disposition specified in subsection 
(b) is required or exclusive. 

4. “Recognized Market.” As in sections 
9-610(c) and 9-611(d) [§§ 47-9-610(c) and 47-9- 
611(d)], the concept of a “recognized market” in 
subsections (b)(1) and (2) is quite limited; it 
applies only to markets in which there are 
standardized price quotations for property that 
is essentially fungible, such as stock exchanges. 


47-9-628. Nonliability and limitation on liability of secured party — 
Liability of secondary obligor. 


(a) Limitation of liability of secured party for noncompliance with 
chapter. Unless a secured party knows that a person is a debtor or obligor, 
knows the identity of the person, and knows how to communicate with the 


person: 


(1) the secured party is not liable to the person, or to a secured party or 
lienholder that has filed a financing statement against the person, for failure 


to comply with this chapter; and 


(2) the secured party’s failure to comply with this chapter does not affect 
the liability of the person for a deficiency. 
(b) Limitation of liability based on status as secured party. A secured 
party is not liable because of its status as secured party: 
(1) to a person that is a debtor or obligor, unless the secured party knows: 
(A) that the person is a debtor or obligor; 
(B) the identity of the person; and 
(C) how to communicate with the person; or 
(2) to a secured party or lienholder that has filed a financing statement 
against a person, unless the secured party knows: 
(A) that the person is a debtor; and 


(B) the identity of the person. 
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(c) Limitation of liability if reasonable belief that transaction not a 
consumer-goods transaction or consumer transaction. A secured party 
is not liable to any person, and a person’s liability for a deficiency is not 
affected, because of any act or omission arising out of the secured party’s 
reasonable belief that a transaction is not a consumer-goods transaction or a 


consumer transaction or that goods are not consumer goods, if the secured 


party’s belief is based on its reasonable reliance on: 
(1) a debtor’s representation concerning the purpose for which collateral 


was to be used, acquired, or held; or 


(2) an obligor’s representation concerning the purpose for which a secured 


obligation was incurred. 


(d) Limitation of liability for statutory damages. A secured party is not 
liable to any person under § 47-9-625(c)(2) for its failure to comply with 


§ 47-9-616. 


(e) Limitation of multiple liability for statutory damages. A secured 
party is not liable under § 47-9-625(c)(2) more than once with respect to any 


one (1) secured obligation. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-625, 
47-9-626. 


COMMENTS TO OFFICIAL TEXT 


1. Source. New. 

2. Exculpatory Provisions. Subsections (a), 
(b), and (c) contain exculpatory provisions that 
should be read in conjunction with section 
9-605 [§ 47-9-605]. Without this group of pro- 
visions, a secured party could incur liability to 
unknown persons and under circumstances 
that would not allow the secured party to 
protect itself. The broadened definition of the 
term “debtor” underscores the need for these 
provisions. 

Ifa secured party reasonably, but mistakenly, 
believes that a consumer transaction or con- 
sumer-goods transaction is a nonconsumer 
transaction or nonconsumer-goods transaction, 
and if the secured party’s belief is based on its 
reasonable reliance on a representation of the 
type specified in subsection (c)(1) or (c)(2), then 
this article should be applied as if the facts 
reasonably believed and the representation 
reasonably relied upon were true. For example, 
if a secured party reasonably believed that a 


transaction was a nonconsumer transaction 
and its belief was based on reasonable reliance 
on the debtor’s representation that the collat- 
eral secured an obligation incurred for business 
purposes, the secured party is not liable to any 
person, and the debtor’s liability for a defi- 
ciency is not affected, because of any act or 
omission of the secured party which arises. out 
of the reasonable belief. Of course, if the se- 
cured party’s belief is not reasonable or, even if 
reasonable, is not based on reasonable reliance 
on the debtor’s representation, this limitation 
on liability is inapplicable. 

3. Inapplicability of Statutory Damages to 
Section 9-616 [§ 47-9-616]. Subsection (d) ex- 
cludes noncompliance with section 9-616 [§ 47- 
9-616] entirely from the scope of statutory dam- 
age liability under. section 9-625(c)(2) 
[§ 47-9-625(c)(2)]. 

4. Single Liability for Statutory Minimum 
Damages. Subsection (e) ensures that a secured 
party will incur statutory damages only once in 
connection with any one secured obligation. 
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PART 7 
TRANSITION 


47-9-701. Effective date. 


This act takes effect on July 1, 2001. References in this part to “this act” refer 
to the legislative enactment by which this chapter is added to Tennessee Code 
Annotated, Title 47. References in this part to “former Chapter 9” are to 
Tennessee Code Annotated, Title 47, Chapter 9, as in effect immediately before 


July 1, 2001. 


History. 
Acts 2000, ch. 846, § 1. 


COMMENTS TO OFFICIAL TEXT 


A uniform law as complex as article 9 neces- 
sarily gives rise to difficult problems and uncer- 
tainties during the transition to the new law. As 
is customary for uniform laws, this article is 
based on the general assumption that all states 
will have enacted substantially identical ver- 
sions. While always important, uniformity is 
essential to the success of this article. If former 
article 9 is in effect in some jurisdictions, and 
this article is in effect in others, horrendous 
complications may arise. For example, the 
proper place in which to file to perfect a security 
interest (and thus the status of a particular 
security interest as perfected or unperfected) 
would depend on whether the matter was liti- 
gated in a state in which former article 9 was in 
effect or a state in which this article was in 
effect. Accordingly, this section contemplates 
that states will adopt a uniform effective date 


47-9-702. Savings clause. 


for this article. Any one state’s failure to adopt 
the uniform effective date will greatly increase 
the cost and uncertainty surrounding the 
transition. 

Other problems arise from transactions and 
relationships that were entered into under for- 
mer article 9 or under non-UCC law and which 
remain outstanding on the effective date of this 
article (July 1, 2001). The difficulties arise 
primarily because this article expands the 
scope of former article 9 to cover additional 
types of collateral and transactions and be- 
cause it provides new methods of perfection for 
some types of collateral, different priority rules, 
and different choice of law rules governing 
perfection and priority. This section and the 
other sections in this part address primarily 
this second set of problems. 


(a) Pre-effective-date transactions or liens. Except as otherwise pro- 
vided in this part, this act applies to a transaction or lien within its scope, even 
if the transaction or lien was entered into or created before this act takes effect. 

(b) Continuing validity. Except as otherwise provided in subsection (c) 


and §§ 47-9-703 through 47-9-709: 


(1) transactions and liens that were not governed by former Chapter 9, 
were validly entered into or created before July 1, 2001, and would be subject 
to this act if they had been entered into or created after this act takes effect, 
and the rights, duties, and interests flowing from those transactions and 
liens remain valid after July 1, 2001; and 

(2) the transactions and liens may be terminated, completed, consum- 
mated, and enforced as required or permitted by this act or by the law that 
otherwise would apply if this act had not taken effect. 

(c) Pre-effective-date proceedings. This act does not affect an action, 
case, or proceeding commenced before July 1, 2001. 


47-9-703 


History. 
Acts 2000, ch. 846, § 1. 
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COMMENTS TO OFFICIAL TEXT 


1. Pre-July 1, 2001, Transactions. Subsec- 
tion (a) contains the general rule that this 
article applies to transactions, security inter- 
ests, and other liens within its scope (see sec- 
tion 9-109 [§ 47-9-109]), even if the transaction 
or lien was entered into or created before July 
1, 2001. Thus, secured transactions entered 
into under former article 9 must be terminated, 
completed, consummated, and enforced under 
this article. Subsection (b) is an exception to the 
general rule. It applies to valid, pre-July 1, 
2001, transactions and liens that were not 
governed by former article 9 but would be 
governed by this article if they had been en- 
tered into or created on or after July 1, 2001. 


Under subsection (b), these valid transactions, 
such as the creation of agricultural liens and 
security interests in commercial tort claims, 
retain their validity under this article and may 
be terminated, completed, consummated, and 
enforced under this article. However, these 
transactions also may be terminated, com- 
pleted, consummated, and enforced by the law 
that otherwise would apply had this article not 
taken effect. 

2. Judicial Proceedings Commenced Before 
July 1, 2001. As is usual in transition provi- 
sions, subsection (c) provides that this article 
does not affect litigation pending on the July 1, 
2001, date. 


47-9-703. Security interest perfected before effective date. 


(a) Continuing priority over lien creditor: perfection requirements 
satisfied. A security interest that is enforceable immediately before this act 
takes effect and would have priority over the rights of a person that becomes 
a lien creditor at that time is a perfected security interest under this act if, on 
July 1, 2001, the applicable requirements for enforceability and perfection 
under this act are satisfied without further action. 

(b) Continuing priority over lien creditor: perfection requirements 
not satisfied. Except as otherwise provided in § 47-9-705, if, immediately 
before July 1, 2001, a security interest is enforceable and would have priority 
over the rights of a person that becomes a lien creditor at that time, but the 
applicable requirements for enforceability or perfection under this act are not 
satisfied on July 1, 2001, the security interest: 

(1) is a perfected security interest for one (1) year after this act takes 
effect; 

(2) remains enforceable thereafter only if the security interest becomes 
enforceable under § 47-9-203 before the year expires; and 

(3) remains perfected thereafter only if the applicable requirements for 
perfection under this act are satisfied before the year expires. 


Section to Section References. 
This section is referred to in § 47-9-702. 


History. 
Acts 2000, ch. 846, § 1. 


NOTES TO DECISIONS 


1. Priorities. ority, reference to official comments made clear 


Where a creditor had a secured interest in 
debtor’s equipment by virtue of UCC-1 filing 
statements under prior law governing multiple 
state transactions, and the provision in issue, 
T.C.A. § 47-9-705(c), was ambiguous as to how 
long the prior-recorded liens retained their pri- 


that the preexisting liens retained priority over 
trustee’s strong arm powers under 11 U.S.C. 
§ 544. Mostoller v. CitiCapital Commer. Corp. 
(In re Stetson & Assocs.), 330 B.R. 613, 2005 
Bankr. LEXIS 1848 (Bankr. E.D. Tenn. 2005). 
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COMMENTS TO OFFICIAL TEXT 


1. Perfected Security Interests Under For- 
mer Article 9 and This Article. This section 
deals with security interests that are perfected 
(i.e., that are enforceable and have priority over 
the rights of a lien creditor) under former 
article 9 or other applicable law immediately 
before this article takes effect. Subsection (a) 
provides, not surprisingly, that if the security 
interest would be a perfected security interest 
under this article (i.e., if the transaction satis- 
fies this article’s requirements for enforceabil- 
ity (attachment) and perfection), no further 
action need be taken for the security interest to 
be a perfected security interest. 

2. Security Interests Enforceable and Per- 
fected Under Former Article 9 but Unenforce- 
able or Unperfected Under This Article. Sub- 
section (b) deals with security interests that are 
enforceable and perfected under former article 
9 or other applicable law immediately before 
July 1, 2001, but do not satisfy the require- 
ments for enforceability (attachment) or perfec- 
tion under this article. Except as otherwise 
provided in section 9-705 [§ 47-9-705], these 
security interests are perfected security inter- 
ests for one year after July 1, 2001. If the 
security interest satisfies the requirements for 
attachment and perfection within that period, 
the security interest remains perfected thereaf- 
ter. If the security interest satisfies only the 
requirements for attachment within that pe- 
riod, the security interest becomes unperfected 
at the end of the one-year period. 

Example 1: A pre-July 1, 2001, security 
agreement in a consumer transaction covers 
“all securities accounts.” The security interest 
is properly perfected. The collateral description 
was adequate under former article 9 (see for- 
mer section 9-115(3)) but is insufficient under 
this article (see section 9-108(e)(2) [§ 47-9- 
108(e)(2)]). Unless the debtor authenticates a 
new security agreement describing the collat- 
eral other than by “type” (or section 9-203(b)(3) 
[§ 47-9-203(b)(3)] otherwise is satisfied) within 
the one-year period following July 1, 2001, the 
security interest becomes unenforceable at the 
end of that period. 

Other examples under former article 9 or 
other applicable law that may be effective as 
attachment or enforceability steps but may be 


ineffective under this article include an oral 
agreement to sell a payment intangible or pos- 
session by virtue of a notification to a bailee 
under former section 9-305. Neither the oral 
agreement nor the notification would satisfy 
the revised section 9-203 [§ 47-9-203] require- 
ments for attachment. 

Example 2: A pre-July 1, 2001, possessory 
security interest in instruments is perfected by 
a bailee’s receipt of notification under former 
section 9-305. The bailee has not, however, 
acknowledged that it holds for the secured 
party’s benefit under revised section 9-313 
[§ 47-9-313]. Unless the bailee authenticates a 
record acknowledging that it holds for the se- 
cured party (or another appropriate perfection 
step is taken) within the one-year period follow- 
ing July 1, 2001, the security interest becomes 
unperfected at the end of that period. 

3. Interpretation of Pre-July 1, 2001, Secu- 
rity Agreements. Section 9-102 [§ 47-9-102] 
defines “security agreement” as “an agreement 
that creates or provides for a security interest.” 
Under section 1-201(3) [§ 47-1-201], an “agree- 
ment” is a “bargain of the parties in fact.” If 
parties to a pre-July 1, 2001, security agree- 
ment describe the collateral by using a term 
defined in former article 9 in one way and 
defined in this article in another way, in most 
cases it should be presumed that the bargain of 
the parties contemplated the meaning of the 
term under former article 9. 

Example 3: A pre-July 1, 2001, security 
agreement covers “all accounts” of a debtor. As 
defined under former article 9, an “account” did 
not include a right to payment for lottery win- 
nings. These rights to payment are “accounts” 
under this article, however. The agreement of 
the parties presumptively created a security 
interest in “accounts” as defined in former ar- 
ticle 9. A different result might be appropriate, 
for example, if the security agreement explic- 
itly contemplated future changes in the article 
9 definitions of types of collateral — e.g., “‘Ac- 
counts’ means ‘accounts’ as defined in the UCC 
article 9 of (State X), as that definition may be 
amended from time to time.” Whether a differ- 
ent approach is appropriate in any given case 
depends on the bargain of the parties, as deter- 
mined by applying ordinary principles of con- 
tract construction. 


47-9-704. Security interest unperfected before effective date. 


A security interest that is enforceable immediately before this act takes 
effect but which would be subordinate to the rights of a person that becomes a 


lien creditor at that time: 


(1) remains an enforceable security interest for one (1) year after this act 


takes effect; 
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(2) remains enforceable thereafter if the security interest becomes en- 
forceable under § 47-9-203 on July 1, 2001 or within one (1) year thereafter; 


and 
(3) becomes perfected: 


(A) without further action, on July 1, 2001 if the applicable require- 
ments for perfection under this act are satisfied before or at that time; or 

(B) when the applicable requirements for perfection are satisfied if the 
requirements are satisfied after that time. 


History. 
Acts 2000, ch. 846, § 1. 


COMMENTS TO OFFICIAL TEXT 


This section deals with security interests 
that are enforceable but unperfected (i.e., sub- 
ordinate to the rights of a person who becomes 
a lien creditor) under former article 9 or other 
applicable law immediately before July 1, 2001. 
These security interests remain enforceable for 
one year after July 1, 2001, and thereafter if the 
appropriate steps for attachment under this 
article are taken before the one-year period 
expires. (This section’s treatment of enforce- 
ability is the same as that of section 9-703 
[§ 47-9-703].) The security interest becomes a 
perfected security interest on July 1, 2001, if, at 
that time, the security interest satisfies the 
requirements for perfection under this article. 
If the security interest does not satisfy the 


requirements for perfection until sometime 
thereafter, it becomes a perfected security in- 
terest at that later time. 

Example: A security interest has attached 
under former article 9 but is unperfected be- 
cause the filed financing statement covers “all 
of debtor’s personal property” and controlling 
case law in the applicable jurisdiction has de- 
termined that this identification of collateral in 
a financing statement is insufficient. On July 1, 
2001, the financing statement becomes suffi- 
cient under section 9-504(2) [§ 47-9-504(2)]. On 
that date the security interest becomes per- 
fected. (This assumes, of course, that the fi- 
nancing statement is filed in the proper filing 
office under this article.) 


47-9-705. Effectiveness of action taken before effective date. 


(a) Pre-effective-date action; one-year perfection period unless 
reperfected. If action, other than the filing of a financing statement, is taken 
before July 1, 2001 and the action would have resulted in priority of a security 
interest over the rights of a person that becomes a lien creditor had the 
security interest become enforceable before this act takes effect, the action is 
effective to perfect a security interest that attaches under this act within one 
(1) year after July 1, 2001. An attached security interest becomes unperfected 
one (1) year after July 1, 2001 unless the security interest becomes a perfected 
security interest under this act before the expiration of that period. 

(b) Pre-effective-date filing. The filing of a financing statement before 
July 1, 2001 is effective to perfect a security interest to the extent the filing 
would satisfy the applicable requirements for perfection under this act. 

(c) Pre-effective-date filing in jurisdiction formerly governing 
perfection. This act does not render ineffective an effective financing state- 
ment that, before July 1, 2001, is filed and satisfies the applicable require- 
ments for perfection under the law of the jurisdiction governing perfection as 
provided in former § 47-9-103. However, except as otherwise provided in 
subsections (d) and (e) and § 47-9-706, the financing statement ceases to be 
effective at the earlier of: 

(1) the time the financing statement would have ceased to be effective 
under the law of the jurisdiction in which it is filed; or 
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(2) June 30, 2006. 

(d) Continuation statement. The filing of a continuation statement after 
July 1, 2001 does not continue the effectiveness of the financing statement filed 
before July 1, 2001. However, upon the timely filing of a continuation 
statement after July 1, 2001 and in accordance with the law of the jurisdiction 
governing perfection as provided in Part 3, the effectiveness of a financing 
statement filed in the same office in that jurisdiction before July 1, 2001 
continues for the period provided by the law of that jurisdiction. , 

(e) Application of subdivision (c)(2) to transmitting utility financing 
statement. Subdivision (c)(2) applies to a financing statement that, before 
July 1, 2001, is filed against a transmitting utility and satisfies the applicable 
requirements for perfection under the law of the jurisdiction governing 
perfection as provided in former § 47-9-103 only to the extent that Part 3 
provides that the law of a jurisdiction other than the jurisdiction in which the 
financing statement is filed governs perfection of a security interest in 
collateral covered by the financing statement. 

(f) Application of Part 5. A financing statement that includes a financing 
statement filed before July 1, 2001 and a continuation statement filed after 
July 1, 2001 is effective only to the extent that it satisfies the requirements of 


Part 5 for an initial financing statement. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-703, 
47-9-707. 


Attorney General Opinions. 
Authority of secretary of state to adjust the 


lapse date to June 30, 2006, on U.C.C. financing 
statements filed prior to July 1, 2001, that show 
effective dates after June 30, 2006, OAG 04-102 
(7/02/04). 


NOTES TO DECISIONS 


Analysis 


1. Exception to Filing Period. 
2. Priorities. 


1. Exception to Filing Period. 

U.S. Bankruptcy Court for the Eastern Dis- 
trict of Tennessee held that T. C. A. § 47-9-705 
was ambiguous. Using the statutory scheme 
and the Official Comments to the U.C.C. for 
guidance, the court found that the statute con- 
stituted an exception to the one-year re-perfec- 
tion period in T.C.A. § 47-9-703(b)(1), and the 
General Assembly intended for the one-year 
period not to apply to the financing statements 
described in § 47-9-705(c), which applied exclu- 
sively to former T.C.A. § 47-9-103 governing 
perfection in multiple state transactions. Mos- 


toller v. CitiCapital Commer. Corp. (In re 
Stetson & Assocs.), 330 B.R. 613, 2005 Bankr. 
LEXIS 1848 (Bankr. E.D. Tenn. 2005). 


2. Priorities. 

Where a creditor had a secured interest in 
debtor’s equipment by virtue of UCC-1 filing 
statements under prior law governing multiple 
state transactions, and the provision in issue, 
T.C.A. § 47-9-705(c), was ambiguous as to how 
long the prior-recorded liens retained their pri- 
ority, reference to official comments made clear 
that the preexisting liens retained priority over 
trustee’s strong arm powers under 11 U.S.C. 
§ 544. Mostoller v. CitiCapital Commer. Corp. 
(In re Stetson & Assocs.), 330 B.R. 613, 2005 
Bankr. LEXIS 1848 (Bankr. E.D. Tenn. 2005). 


COMMENTS TO OFFICIAL TEXT 


1. General. This section addresses primarily 
the situation in which the perfection step is 


taken under former article 9 or other applicable 
law before July 1, 2001, but the security inter- 
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est does not attach until after that date. 

2. Perfection Other Than by Filing. Subsec- 
tion (a) applies when the perfection step is a 
step other than the filing of a financing state- 
ment. If the step that would be a valid perfec- 
tion step under former article 9 or other law is 
taken before July 1, 2001, and if a security 
interest attaches within one year after July 1, 
2001, then the security interest becomes a 
perfected security interest upon attachment. 
However, the security interest becomes unper- 
fected one year after July 1, 2001, unless the 
requirements for attachment and perfection 
under this article are satisfied within that 
period. 

3. Perfection by Filing: Ineffective Filings 
Made Effective. Subsection (b) deals with fi- 
nancing statements that were filed under for- 
mer article 9 and which would not have per- 
fected a security interest under the former 
article (because, e.g., they did not accurately 
describe the collateral or were filed in the 
wrong place), but which would perfect a secu- 
rity interest under this article. Under subsec- 
tion (b), such a financing statement is effective 
to perfect a security interest to the extent it 
complies with this article. Subsection (b) ap- 
plies regardless of the reason for the filing. For 
example, a secured party need not wait until 
July 1, 2001, to respond to the change this 
article makes with respect to the jurisdiction 
whose law governs perfection of certain secu- 
rity interests. Rather, a secured party may wish 
to prepare for this change by filing a financing 
statement before July 1, 2001, in the jurisdic- 
tion whose law governs perfection under this 
article. On July 1, 2001, the filing becomes 
effective to perfect a security interest (assum- 
ing the filing satisfies the perfection require- 
ments of this article). Note, however, that sec- 
tion 9-706 [§ 47-9-706] determines whether a 
financing statement filed before July 1, 2001, 
operates to continue the effectiveness of a fi- 
nancing statement filed in another office before 
July 1, 2001. 

4. Perfection by Filing: Change in Applicable 
Law or Filing Office. Subsection (c) provides 
that a financing statement filed in the proper 
jurisdiction under former section 9-103 re- 
mains effective for all purposes, despite the fact 
that this article would require filing of a financ- 
ing statement in a different jurisdiction or in a 
different office in the same jurisdiction. This 
means that, during the early years of this 
article’s effectiveness, it may be necessary to 
search not only in the filing office of the juris- 
diction whose law governs perfection under this 
article but also (if different) in the jurisdic- 
tion(s) and filing office(s) designated by former 
article 9. To limit this burden, subsection (c) 
provides that a financing statement filed in the 
jurisdiction determined by former section 9-103 
becomes ineffective at the earlier of the time it 
would become ineffective under the law of that 
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jurisdiction or June 30, 2006. The June 30, 
2006, limitation addresses some nonuniform 
versions of former article 9 that extended the 
effectiveness of a financing statement beyond 
five years. Note that a financing statement filed 
before July 1, 2001, may remain effective be- 
yond June 30, 2006, if subsection (d) (concern- 
ing continuation statements) or (e) (concerning 
transmitting utilities) or section 9-706 [§ 47-9- 
706] (concerning initial financing statements 
that operate to continue pre-effective-date fi- 
nancing statements) so provides. 

Subsection (c) is an exception to section 
9-703(b) [§ 47-9-703(b)]. Under the general 
rule in section 9-703(b) [§ 47-9-703(b)], a secu- 
rity interest that is enforceable and perfected 
on the effective date of this Article [July 1, 
2001], is a perfected security interest for one 
year after this article takes effect, even if the 
security interest is not enforceable under this 
article and the applicable requirements for per- 
fection under this article have not been met. 
However, in some cases subsection (c) may 
shorten the one-year period of perfection; in 
others, if the security interest is enforceable 
under section 9-203 [§ 47-9-203], it may extend 
the period of perfection. 

Example 1: On July 3, 1996, D, a State X 
corporation, creates a security interest in cer- 
tain manufacturing equipment located in State 
Y. On July 6, 1996, SP perfects a security 
interest in the equipment under former article 
9 by filing in the office of the State Y Secretary 
of State. See former section 9-103(1)(b). This 
article takes effect in States X and Y on July 1, 
2001. Under section 9-705(c) [§ 47-9-705(c)], 
the financing statement remains effective until 
it lapses in July, 2001, after which it lapses. See 
former section 9-403. Had SP continued the 
effectiveness of the financing statement by fil- 
ing a continuation statement in State Y under 
former article 9 before July 1, 2001, the financ- 
ing statement would have remained effective to 
perfect the security interest through June 30, 
2006. See subsection (c)(2). Alternatively, SP 
could have filed an initial financing statement 
in State X under subsection (b) or section 9-706 
[§ 47-9-706] before the State Y financing state- 
ment lapsed. Had SP done so, the security 
interest would have remained perfected with- 
out interruption until the State X financing 
statement lapsed. 

5. Continuing Effectiveness of Filed Financ- 
ing Statement. A financing statement filed be- 
fore July 1, 2001, may be continued only by 
filing in the state and office designated by this 
article. This result is accomplished in the fol- 
lowing manner: Subsection (d) indicates that, 
as a general matter, a continuation statement 
filed on or after July 1, 2001, does not continue 
the effectiveness of a financing statement filed 
under the law designated by former section 
9-103. Instead, an initial financing statement 
must be filed under section 9-706 [§ 47-9-706]. 
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The second sentence of subsection (d) contains 
an exception to the general rule. It provides 
that a continuation statement is effective to 
continue the effectiveness of a financing state- 
ment filed before July 1, 2001, if this article 
prescribes not only the same jurisdiction but 
also the same filing office. 

Example 2: On November 8, 2000, D, a State 
X corporation, creates a security interest in 
certain manufacturing equipment located in 
State Y. On November 15, 2000, SP perfects a 
security interest in the equipment under for- 
mer article 9 by filing in the office of the State Y 
Secretary of State. See former section 
9-103(1)(b). This article takes effect in States X 
and Y on July 1, 2001. Under section 9-705(c) 
[§ 47-9-705(c)], the financing statement ceases 
to be effective in November, 2005, when it 
lapses. See section 9-515 [§ 47-9-515]. Under 
this article, the law of D’s location (State X, see 
section 9-307 [§ 47-9-307]) governs perfection. 
See section 9-301 [§ 47-9-301]. Thus, the filing 
of a continuation statement in State Y on or 
after July 1, 2001, would not continue the 
effectiveness of the financing statement. See 
subsection (d). However, the effectiveness of the 
financing statement could be continued under 
section 9-706 [§ 47-9-706]. 

Example 3: The facts are as in Example 2, 
except that D is a State Y corporation. Assume 
State Y adopted former section 9-401(1) (second 
alternative). State Y law governs perfection 
under part 3 of this article. (See sections 9-301 
and 9-307 [§§ 47-9-301 and 47-9-307].) Under 
the second sentence of subsection (d), the 
timely filing of a continuation statement in 
accordance with the law of State Y continues 
the effectiveness of the financing statement. 

Example 4: The facts are as in Example 3, 
except that the collateral is equipment used in 
farming operations and, in accordance with 
former section 9-401(1) (second alternative) as 
enacted in State Y, the financing statement was 
filed in State Y, in the office of the Shelby 
County Recorder of Deeds. Under this article, a 
continuation statement must be filed in the 
office of the State Y Secretary of State. See 
section 9-501(a)(2) [§ 47-9-501(a)(2)]. Under 
the second sentence of subsection (d), the 
timely filing of a continuation statement in 
accordance with the law of State Y operates to 
continue a pre-July 1, 2001, financing state- 
ment only if the continuation statement is filed 
in the same office as the financing statement. 
Accordingly, the continuation statement is not 
effective in this case, but the financing state- 
ment may be continued under section 9-706 
[§ 47-9-706]. 

Example 5: The facts are as in Example 3, 
except that State Y enacted former section 
9-401(1) (third alternative). As required by for- 
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mer section 9-401(1), SP filed financing state- 
ments in both the office of the State Y Secretary 
of State and the office of the Shelby County 
Recorder of Deeds. Under this article, a con- 
tinuation statement must be filed in the office 
of the State Y Secretary of State. See section 
9-501(a)(2) [§ 47-9-501(a)(2)]. The timely filing 
of a continuation statement in that office on or 
after July 1, 2001, would be effective to con- 
tinue the effectiveness of the financing state- 
ment (and thus continue the perfection of the 
security interest), even if the financing state- 
ment filed with the county recorder lapses. 

6. Continuation Statements. In some cases, 
this article reclassifies collateral covered by a 
financing statement filed under former article 
9. For example, collateral consisting of the right 
to payment for real property sold would be a 
“general intangible” under the former article 
but an “account” under this article. To continue 
perfection under those circumstances, a con- 
tinuation statement must comply with the nor- 
mal requirements for a continuation statement. 
See section 9-515 [§ 47-9-515]. In addition, the 
pre-July 1, 2001, financing statement and con- 
tinuation statement, taken together, must sat- 
isfy the requirements of this article concerning 
the sufficiency of the debtor’s name, secured 
party’s name, and indication of collateral. See 
subsection (f). 

Example 6: A pre-July 1, 2001, financing 
statement covers “all general intangibles” of a 
debtor. As defined under former article 9, a 
“general intangible,” would include rights to 
payment for lottery winnings. These rights to 
payment are “accounts” under this article, how- 
ever. An on or after July 1, 2001, continuation 
statement will not continue the effectiveness of 
the pre-July 1, 2001, financing statement with 
respect to lottery winnings unless it amends 
the indication of collateral covered to include 
lottery winnings (e.g., by adding “accounts,” 
“rights to payment for lottery winnings,” or the 
like). If the continuation statement does not 
amend the indication of collateral, the continu- 
ation statement will be effective to continue the 
effectiveness of the financing statement only 
with respect to “general intangibles” as defined 
in this article. 

Example 7: The facts are as in Example 6, 
except that the pre-July 1, 2001, financing 
statement covers “all accounts and general in- 
tangibles.” Even though rights to payment for 
lottery winnings are “general intangibles” un- 
der former article 9 and “accounts” under this 
article, an on or after July 1, 2001, continuation 
statement would continue the effectiveness of 
the pre-July 1, 2001, financing statement with 
respect to lottery winnings. There would be no 
need to amend the indication of collateral cov- 
ered, inasmuch as the indication (‘accounts’) 
satisfies the requirements of this article. 
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47-9-706. When initial financing statement suffices to continue effec- 


tiveness of financing statement. 


al 


(a) Initial financing statement in lieu of continuation statement. 
The filing of an initial financing statement in the office specified in § 47-9-501 
continues the effectiveness of a financing statement filed before July 1, 2001, 


if: 


(1) the filing of an initial financing statement in that office would be 
effective to perfect a security interest under this act; 
(2) the pre-effective-date financing statement was filed in an office in 
another state or another office in this state; and 
(3) the initial financing statement satisfies subsection (c). 
(b) Period of continued effectiveness. The filing of an initial financing 
statement under subsection (a) continues the effectiveness of the pre-effective- 


date financing statement: 


(1) if the initial financing statement is filed before July 1, 2001, for the 
period provided in former § 47-9-403 with respect to a financing statement; 


and 


(2) if the initial financing statement is filed after July 1, 2001, for the 
period provided in § 47-9-515 with respect to an initial financing statement. 
(c) Requirements for initial financing statement under subsection 

(a). To be effective for purposes of subsection (a), an initial financing statement 


must: 


(1) satisfy the requirements of Part 5 for an initial financing statement; 
(2) identify the pre-effective-date financing statement by indicating the 
office in which the financing statement was filed and providing the dates of 
filing and file numbers, if any, of the financing statement and of the most 
recent continuation statement filed with respect to the financing statement; 


and 


(3) indicate that the pre-effective-date financing statement remains effec- 


tive. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in §§ 47-9-705, 
47-9-707. 


COMMENTS TO OFFICIAL TEXT 


1. Continuation of Financing Statements 
Not Filed in Proper Filing Office Under This 
Article. This section deals with continuing the 
effectiveness of financing statements that are 
filed in the proper state and office under former 
article 9, but which would be filed in the wrong 
state or in the wrong office of the proper state 
under this article. Section 9-705(d) [§ 47-9- 
705(d)] provides that, under these circum- 
stances, filing a continuation statement after 
the effective date of this article in the office 
designated by former article 9 would not be 
effective. This section provides the means by 


which the effectiveness of such a financing 
statement can be continued if this article gov- 
erns perfection under the applicable choice of 
law rule: Filing an initial financing statement 
in the office specified by section 9-501 
[§ 47-9-501]. 

Although it has the effect of continuing the 
effectiveness of a pre-July 1, 2001, financing 
statement, an initial financing statement de- 
scribed in this section is not a continuation 
statement. Rather, it is governed by the rules 
applicable to initial financing statements. 
(However, the debtor need not authorize the 
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filing. See section 9-707 [§ 47-9-707].) Unlike a 
continuation statement, the initial financing 
statement described in this section may be filed 
any time during the effectiveness of the pre- 
July 1, 2001, financing statement — even be- 
fore this article is enacted — and not only 
within the six months immediately prior to 
lapse. In contrast to a continuation statement, 
which extends the lapse date of a filed financing 
statement for five years, the initial financing 
statement has its own lapse date, which bears 
no relation to the lapse date of the pre-July 1, 
2001, financing statement whose effectiveness 
the initial financing statement continues. See 
subsection (b). 

As subsection (a) makes clear, the filing of an 
initial financing statement under this section 
continues the effectiveness of a pre-July 1, 
2001, financing statement. If the effectiveness 
of a pre-July 1, 2001, financing statement 
lapses before the initial financing statement is 
filed, the effectiveness of the pre-July 1, 2001, 
financing statement cannot be continued. 
Rather, unless the security interest is perfected 
otherwise, there will be a period during which 
the security interest is unperfected before be- 
coming perfected again by the filing of the 
initial financing statement under this section. 

If an initial financing statement is filed un- 
der this section before July 1, 2001, it takes 
effect on July 1, 2001, (assuming that it is 
ineffective under former article 9). Note, how- 
ever, that former article 9 determines whether 
the filing office is obligated to accept such an 
initial financing statement. For the reason 
given in the preceding paragraph, an initial 
financing statement filed before July 1, 2001, 
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does not continue the effectiveness of a pre-July 
1, 2001, financing statement unless the latter 
remains effective on July 1, 2001. Thus, for 
example, if the effectiveness of the pre-July 1, 
2001, financing statement lapses before July 1, 
2001, the initial financing statement would not 
continue its effectiveness. 

2. Requirements of Initial Financing State- 
ment Filed in Lieu of Continuation Statement. 
Subsection (c) sets forth the requirements for 
the initial financing statement under subsec- 
tion (a). These requirements are needed to 
inform searchers that the initial financing 
statement operates to continue a financing 
statement filed elsewhere and to enable search- 
ers to locate and discover the attributes of the 
other financing statement. The notice-filing 
policy of this Article applies to the initial fi- 
nancing statements described in this section. 
Accordingly, an initial financing statement that 
substantially satisfies the requirements of sub- 
section (c) is effective, even if it has minor 
errors or omissions, unless the errors or omis- 
sions make the financing statement seriously 
misleading. See Section 9-506 [§ 47-9-506]. 

A single initial financing statement may con- 
tinue the effectiveness of more than one financ- 
ing statement filed before this Article’s effective 
date. See Section 1-106 [§ 47-1-106] (words in 
the singular include the plural). If under this 
Article the collateral is of a type different from 
its type under former Article 9 — as would be 
the case, e.g., with a right to payment of lottery 
winnings (a “general intangible” under former 
Article 9 and an “account” under this article), 
then subsection (c) requires that the initial 
financing statement indicate the type under 
this Article. 


47-9-707. Amendment of pre-effective-date financing statement. 


(a) Pre-effective date financing statement. In this section, “pre-effec- 
tive-date financing statement” means a financing statement filed before July 1, 
2001. 

(b) Applicable law. After July 1, 2001, a person may add or delete 
collateral covered by, continue or terminate the effectiveness of, or otherwise 
amend the information provided in, a pre-effective-date financing statement 
only in accordance with the law of the jurisdiction governing perfection as 
provided in Part 3. However, the effectiveness of a pre-effective-date financing 
statement also may be terminated in accordance with the law of the jurisdic- 
tion in which the financing statement is filed. 

(c) Method of amending: general rule. Except as otherwise provided in 
subsection (d), if the law of this state governs perfection of a security interest, 
the information in a pre-effective-date financing statement may be amended 
after July 1, 2001 only if: 

(1) the pre-effective-date financing statement and an amendment are filed 

in the office specified in § 47-9-501; 

(2) an amendment is filed in the office specified in § 47-9-501 concur- 
rently with, or after the filing in that office of, an initial financing statement 
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that satisfies § 47-9-706(c); or 
(3) an initial financing statement that provides the -information as 

amended and satisfies § 47-9-706(c) is filed in the office specified in § 47-9- 

501. 

(d) Method of amending: continuation. If the law of this state governs 
perfection of a security interest, the effectiveness of a pre-effective-date 
financing statement may be continued only under § 47-9-705(d) and (f) or 
§ 47-9-706. 

(e) Method of amending: additional termination rule. Whether or not 
the law of this state governs perfection of a security interest, the effectiveness 
of a pre-effective-date financing statement filed in this state may be termi- 
nated after July 1, 2001, by filing a termination statement in the office in which 
the pre-effective-date financing statement is filed, unless an initial financing 
statement that satisfies § 47-9-706(c) has been filed in the office specified by 
the law of the jurisdiction governing perfection as provided in part 3 of this 


chapter as the office in which to file a financing statement. 


History. 
Acts 2000, ch. 846, § 1. 


COMMENTS TO OFFICIAL TEXT 


1. Scope of This Section. This section ad- 
dresses post-effective-date amendments to pre- 
effective date financing statements. 

2. Applicable Law. Determining how to 
amend a pre-effective-date financing statement 
requires one first to determine the jurisdiction 
whose law applies. Subsection (b) provides 
that, as a general matter, post-effective-date 
amendments to pre-effective-date financing 
statements are effective only if they are accom- 
plished in accordance with the substantive (or 
local) law of the jurisdiction governing perfec- 
tion under Part 3 of this Article. However, 
under certain circumstances, the effectiveness 
of a financing statement may be terminated in 
accordance with the substantive law of the 
jurisdiction in which the financing statement if 
filed. See Comment 5 below. 

Example 1: D is a corporation organized 
under the law of State Y. It owns equipment 
located in State X. Under former Article 9, SP 
properly perfected a security interest in the 
equipment by filing a financing statement in 
State X. Under this Article, the law of State Y 
governs perfection of the security interest. See 
Section 9-301, 9-307 [§§ 47-9-301, 47-9-307]. 
After this Article takes effect, SP wishes to 
amend the financing statement to reflect a 
change in D’s name. Under subsection (b), the 
financing statement may be amended in accor- 
dance with the law of State Y. i.e., in accordance 
with subsection (c) as enacted in State Y. 

Example 2: The facts are as in Example 1, 
except that SP wishes to terminate the effec- 
tiveness of the State X filing. The first sentence 
of subsection (b) provides that the financing 


statement may be terminated after the effec- 
tive date of this Article in accordance with the 
law of State Y, i.e., in accordance with subsec- 
tion (c) as enacted in State Y. However, the 
second sentence provides that the financing 
statement also may be terminated in accor- 
dance with the law of the jurisdiction in which 
it is filed, i.e., in accordance with subsection (e) 
as enacted in State X. If the pre-effective-date 
financing statement is filed in the jurisdiction 
whose law governs perfection (here, State Y), 
then both sentences would designate the law of 
State Y as applicable to the termination of the 
financing statement. That is, the financing 
statement could be terminated in accordance 
with subsection (c) or (e) as enacted in State Y. 

3. Method of Amending. Subsection (c) pro- 
vides three methods of effectuating a post- 
effective-date amendment to a pre-effective- 
date financing statement. Under subsection 
(c)(1), if the financing statement is filed in the 
jurisdiction and office determined by this Ar- 
ticle, then an effective amendment may be filed 
in the same office. 

Example 3: D is a corporation organized 
under the law of State Z. It owns equipment 
located in State Z. Before the effective date of 
this Article, SP perfected a security interest in 
the equipment by filing in two offices in State Z, 
a local filing office and the office of the Secre- 
tary of State. See former Section 9-401(1) (third 
alternative). State Z enacts this Article and 
specifies in Section 9-501 that a financing state- 
ment covering equipment is to be filed in the 
office of the Secretary of State. SP wishes to 
assign its power as secured party of record. 
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Under subsection (b), the substantive law of 
State Z applies. Because the pre-effective-date 
financing statement is filed in the office speci- 
fied in subsection (c)(1) as enacted by State Z. 
SP may effectuate the assignment by filing an 
amendment under Section 9-514 [§ 47-9-514] 
with the office of the Secretary of State. SP need 
not amend the local filing, and the priority of 
the security interest perfected by the filing of 
the financing statement would not be affected 
by the failure to amend the local filing. 

If a pre-effective-date financing statement is 
filed in an office other than the one specified by 
Section 9-501 [§ 47-9-514] of the relevant juris- 
diction, then ordinarily an amendment filed in 
that office is ineffective. (Subsection (e) pro- 
vides an exception for termination statements.) 
Rather, the amendment must be effectuated by 
a filing in the jurisdiction and office determined 
by this Article. That filing may consist of an 
initial financing statement followed by an 
amendment, an initial financing statement to- 
gether with an amendment, or an initial financ- 
ing statement that indicates the information 
provided in the financing statement, as 
amended. Subsection (c)(2) encompasses the 
first two options; subsection (c)(3) contemplates 
the last. In each instance, the initial financing 
statement must satisfy Section 9-706(c) 
[§ 47-9-706(c)]. 

4. Continuation. Subsection (d) refers to the 
two methods by which a secured party may 
continue the effectiveness of a pre-effective- 
date financing statement under this Part. The 
Comments to Section 9-705 and 9-706 [§§ 47- 
9-705 and 47-9-706] explain these methods. 

5. Termination. The facts are as in Example 
1, except that SP wishes to terminate a financ- 
ing statement filed in State X. As explained in 
Example 1, the financing statement may be 
amended in accordance with the law of the 
jurisdiction governing perfection under this Ar- 
ticle, i.e., in accordance with the substantive 
law of State Y. As enacted in State Y, subsection 
(c)(1) is inapplicable because the financing 
statement was not filed in the State Y filing 
office specified in Section 9-501. Under subsec- 
tion (c)(2), the financing statement may be 
amended by filing in the State Y filing office an 
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initial financing statement also may be 
amended under subsection (c)(3), but the re- 
sulting initial financing statement is likely to 
be very confusing. In each instance, the initial 
financing statement must satisfy Section 
9-706(c) [§ 47-9-706(c)]. Applying the law of 
State Y, subsection (e) is inapplicable, because 
the financing statement was not filed in “this 
State,” i.e., State Y. 

Example 4. The facts are as in Example 1, 
except that SP wishes to terminate a financing 
statement filed in State X. As explained in 
Example 1, the financing statement may be 
amended in accordance with the law of the 
jurisdiction governing perfection under this Ar- 
ticle, i.e., in accordance with the substantive 
law of State Y. As enacted in State Y, subsection 
(c)(1) is inapplicable because the financing 
statement was not filed in the State Y filing 
office specified in Section 9-501 [§ 47-9-501]. 
Under subsection (c)(2), the financing state- 
ment may be amended by filing in the State Y 
filing office an initial financing statement also 
may be amended under subsection (c)(3), but 
the resulting initial financing statement is 
likely to be very confusing. In each instance, 
the initial financing statement must satisfy 
Section 9-706(c) [§ 47-9-706(c)]. Applying the 
law of State Y, subsection (e) is inapplicable, 
because the financing statement was not filed 
in “this State,” i.e., State Y. 

This section affords another option to SP. 
Subsection (b) provides that the effectiveness of 
a financing statement may be terminated ei- 
ther in accordance with the law of the jurisdic- 
tion governing perfection (here, State Y) or in 
accordance with the substantive law of the 
jurisdiction in which the financing statement if 
filed (here, State X). Applying the law of State 
X, the financing statement is filed in “this 
State,” i.e. State X, and subsection (e) applies. 
Accordingly, the effectiveness of the financing 
statement can be terminated by filing a termi- 
nation statement in the State X office in which 
the financing stateminated is filed, unless an 
initial financing statement that relates to the 
financing statement and satisfies Section 
9-706(c) as enacted in State X has been filed in 
the jurisdiction and office determined by this 
Article (here, the State Y filing office). 


47-9-708. Persons entitled to file initial financing statement or con- 


tinuation statement. 


A person may file an initial financing statement or a continuation statement 


under this part if: 


(1) the secured party of record authorizes the filing; and 
(2) the filing is necessary under this part: 
(A) to continue the effectiveness of a financing statement filed before 


July 1, 2001; or 


(B) to perfect or continue the perfection of a security interest. 
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History. 
Acts 2000, ch. 846, § 1. 


COMMENTS TO OFFICIAL TEXT 


est. Because a filing described in this section 
typically operates to continue the effectiveness 
of a financing statement whose filing the debtor 
already has authorized, this section does not 
require authorization from the debtor. 


This section permits a secured party to file an 
initial financing statement or continuation 
statement necessary under this part to con- 
tinue the effectiveness of a financing statement 
filed before July 1, 2001, or to perfect or other- 
wise continue the perfection of a security inter- 


47-9-709. Priority. 


(a) Law governing priority. This act determines the priority of conflict- 
ing claims to collateral. However, if the relative priorities of the claims were 
established before July 1, 2001, former Chapter 9 determines priority. 

(b) Priority if security interest becomes enforceable under 
§ 47-9-203. For purposes of § 47-9-322(a), the priority of a security interest 
that becomes enforceable under § 47-9-203 of this act dates from the time this 
act takes effect if the security interest is perfected under this act by the filing 
of a financing statement before July 1, 2001 which would not have been 
effective to perfect the security interest under former Chapter 9. This subsec- 
tion (b) does not apply to conflicting security interests each of which is 


perfected by the filing of such a financing statement. 


History. 
Acts 2000, ch. 846, § 1. 


Section to Section References. 
This section is referred to in § 47-9-702. 


Cited: 
Auto Credit of Nashville v. Wimmer, 231 


S.W.3d 896, 2007 Tenn. LEXIS 642 (Tenn. Aug. 
16, 2007); Regions Bank v. Thomas, — S.W.3d 
—, 2013 Tenn. App. LEXIS 156 (Tenn. Ct. App. 
Mar. 4, 2013). 


COMMENTS TO OFFICIAL TEXT 


1. Law Governing Priority. Ordinarily, this 
article determines the priority of conflicting 
claims to collateral. However, when the relative 
priorities of the claims were established before 
July 1, 2001, former article 9 governs. 

Example 1: In 1999, SP-1 obtains a security 
interest in a right to payment for goods sold 
(‘account’). SP-1 fails to file a financing state- 
ment. This article takes effect on July 1, 2001. 
Thereafter, on August 1, 2001, D creates a 
security interest in the same account in favor of 
SP-2, who files a financing statement. This 
article determines the relative priorities of the 
claims. SP-2’s security interest has priority 
under section 9-322(a)(1) [§ 47-9-322(a)(1)]. 

Example 2: In 1999, SP-1 obtains a security 
interest in a right to payment for goods sold 
(‘account’). SP-1 fails to file a financing state- 
ment. In 2000, D creates a security interest in 
the same account in favor of SP-2, who likewise 
fails to file a financing statement. This article 
takes effect on July 1, 2001. Because the rela- 
tive priorities of the security interests were 


established before the effective date of this 
article, former article 9 governs priority, and 
SP-1’s security interest has priority under for- 
mer section 9-312(5)(b) [§ 47-9-312(5)(b)]. 

Example 3: The facts are as in Example 2, 
except that, on August 1, 2001, SP-2 files a 
proper financing statement under this article. 
Until August 1, 2001, the relative priorities of 
the security interests were established before 
July 1, 2001, as in Example 2. However, by 
taking the affirmative step of filing a financing 
statement, SP-2 established anew the relative 
priority of the conflicting claims on or after July 
1, 2001. Thus, this article determines priority. 
SP-2’s security interest has priority under sec- 
tion 9-322(a)(1) [§ 47-9-322(a)(1)]. 

As Example 3 illustrates, relative priorities 
that are “established” before July 1, 2001, do 
not necessarily remain unchanged on or after 
July 1, 2001. Of course, unlike priority contests 
among unperfected security interests, some pri- 
orities are established permanently, e.g., the 
rights of a buyer of property who took free of a 
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security interest under former article 9. 

One consequence of the rule in subsection (a) 
is that the mere taking effect of this article does 
not of itself adversely affect the priority of 
conflicting claims to collateral. 

Example 4: In 1999, SP-1 obtains a security 
interest in a right to payment for lottery win- 
nings (a “general intangible” as defined in for- 
mer article 9 but an “account” as defined in this 
article). SP-1’s security interest is unperfected 
because its filed financing statement covers 
only “accounts.” In 2000, D creates a security 
interest in the same right to payment in favor 
of SP-2, who files a financing statement cover- 
ing “accounts and general intangibles.” Before 
this article takes effect on July 1, 2001, SP-2’s 
perfected security interest has priority over 
SP-1’s unperfected security interest under for- 
mer section 9-312(5) [§ 47-9-312(5)]. Because 
the relative priorities of the security interests 
were established before July 1, 2001, former 
article 9 continues to govern priority on or after 
July 1, 2001. Thus, SP-2’s priority is not ad- 
versely affected by this article’s having taken 
effect. 

Note that were this article to govern priority, 
SP-2 would become subordinated to SP-1 under 
section 9-322(a)(1) [§ 47-9-322(a)(1)], even 
though nothing changes other than this arti- 
cle’s having taken effect. Under section 9-704 
[§ 47-9-704], SP-1’s security interest would be- 
come perfected; the financing statement cover- 
ing “accounts” adequately covers the lottery 
winnings and complies with the other perfec- 
tion requirements of this article, e.g., it is filed 
in the proper office. 

Example 5: In 1999, SP-1 obtains a security 
interest in a right to payment for lottery win- 
nings — a “general intangible” (as defined un- 
der former article 9). SP-1’s security interest is 
unperfected because its filed financing state- 
ment covers only “accounts.” In 2000, D creates 
a security interest in the same right to payment 
in favor of SP-2, who makes the same mistake 
and also files a financing statement covering 
only “accounts.” Before this article takes effect 
on July 1, 2001, SP-1’s unperfected security 
interest has priority over SP-2’s unperfected 
security interest, because SP-1’s security inter- 
est was the first to attach. See former section 
9-312(5)(b). Because the relative priorities of 
the security interests were established before 
July 1, 2001, former article 9 continues to 
govern priority on or after July 1, 2001. Al- 
though section 9-704 [§ 47-9-704] makes both 
security interests perfected for purposes of this 
article, both are unperfected under former ar- 
ticle 9, which determines their relative 
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priorities. 

2. Financing Statements Ineffective Under 
Former Article 9 but Effective Under This Ar- 
ticle. If this article determines priority, subsec- 
tion (b) may apply. It deals with the case in 
which a filing that occurs before July 1, 2001, 
would be ineffective to perfect a security inter- 
est under former article 9 but effective under 
this article. For purposes of section 9-322(a) 
[§ 47-9-322(a)], the priority of a security inter- 
est that attaches on or after July 1, 2001, and is 
perfected in this manner dates from July 1, 
2001. 

Example 6: In 1999, SP-1 obtains a security 
interest in D’s existing and after-acquired in- 
struments and files a financing statement cov- 
ering “instruments.” In 2000, D grants a secu- 
rity interest in its existing and after-acquired 
accounts in favor of SP-2, who files a financing 
statement covering “accounts.” On or after July 
1, 2001, one of D’s account debtors gives D a 
negotiable note to evidence its obligation to pay 
an overdue account. Under the first-to-file-or- 
perfect rule in section 9-322(a) [§ 47-9-322(a)], 
SP-1 would have priority in the instrument, 
which constitutes SP-2’s proceeds. SP-1’s filing 
in 1999 was earlier than SP-2’s in 2000. How- 
ever, subsection (b) provides that, for purposes 
of section 9-322(a) [§ 47-9-322(a)], SP-1’s prior- 
ity dates from the time this article takes effect 
(July 1, 2001). Under section 9-322(b) [§ 47-9- 
322(b)], SP-2’s priority with respect to the pro- 
ceeds (instrument) dates from its filing as to the 
original collateral (accounts). Accordingly, SP- 
2’s security interest would be senior. 

Subsection (b) does not apply to conflicting 
security interests each of which is perfected by 
a pre-July 1, 2001, filing that was not effective 
under former article 9 but is effective under 
this article. 

Example 7: In 1999, SP-1 obtains a security 
interest in D’s existing and after-acquired in- 
struments and files a financing statement cov- 
ering “instruments.” In 2000, D grants a secu- 
rity interest in its existing and after-acquired 
instruments in favor of SP-2, who files a financ- 
ing statement covering “instruments.” After 
this article takes effect on July 1, 2001, one of 
D’s account debtors gives D a negotiable note to 
evidence its obligation to pay an overdue ac- 
count. Under the first-to-file-or-perfect rule in 
section 9-322(a) [§ 47-9-322(a)], SP-1 would 
have priority in the instrument. Both filings 
are effective under this article, see section 
9-705(b) [§ 47-9-705(b)], and SP-1’s filing in 
1999 was earlier than SP-2’s in 2000. Subsec- 
tion (b) does not change this result. 


47-9-710. Applicability of § 47-9-503 requirements for name of an 
individual as debtor on financing statement. 


(a) Section 47-9-503(a)(4), as it existed pursuant to chapter 648, § 1 of the 
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Public Acts of 2008, applies to initial financing statements and amendments 
filed on or after May 1, 2008, but before June 13, 2008, that provide the name 
of an individual as debtor. 

(b) If the initial financing statement or amendment provides the name of an 
individual debtor authorized by chapter 648 of the Public Acts of 2008, the 
following transition rules apply: 

(1) The financing statement shall sufficiently provide the name of the 
debtor if: 

(A) The name is the name shown on the individual’s driver license or 
identification license, as provided in § 47-9-503(a)(4); or 

(B) The debtor’s name is otherwise sufficient as determined in accor- 
dance with any other method permitted by law, excluding § 47-9-503(a)(4) 

as it existed pursuant to chapter 648, § 1 of the Public Acts of 2008; 

(2) Ifthe financing statement does not sufficiently provide the name of the 
debtor as set forth in subdivision (b)(1), then the financing statement shall 
nevertheless be deemed to sufficiently provide the name of the debtor: 

(A) For a period of sixty (60) days from June 13, 2008; and 

(B) Thereafter, only if an amendment to the financing statement is filed 
within the sixty-day period to provide the name of the debtor as set forth 
in subdivision (b)(1); and 

(3) A financing statement properly amended by an amendment filed 
pursuant to subdivision (b)(2) shall be deemed to have sufficiently provided 
the name of the debtor from and after its original filing date. 


History. 
Acts 2008, ch. 1109, § 3. 
PART 8 
TRANSITION PROVISIONS FOR 2010 UCC 
AMENDMENTS 


47-9-801. Effective date. 


This act takes effect on July 1, 2013. References in this part to “this act” refer 
to the public chapter by which this act is added to this title. References in this 
part to “this chapter as it existed before amendment” or to an “unamended” 
provision, or other similar references, are to this chapter as in effect June 30, 
2013. 


History. 
Acts 2012, ch. 708, § 20. 


Effective Dates. 


vided, that, for the purpose of the secretary of 
state taking necessary actions for the imple- 
mentation of the act, the act shall take effect 


Acts 2012, ch. 708, § 22. July 1, 2013; pro- 


April 11, 2012. 


COMMENTS TO OFFICIAL TEXT 


These transition provisions largely track the 
provisions of Part 7, which govern the transi- 
tion to the 1998 revision of this Article. The 
Comments to the sections of Part 7 generally 


are relevant to the corresponding sections of 
Part 8. The 2010 amendments are less far- 
reaching than the 1998 revision. Although Part 
8 does not carry forward those Part 7 provisions 


3507 


that clearly would have no application to the 
transition to the amendments, as a matter of 
prudence Part 8 does carry forward all Part 7 
provisions that are even arguably relevant to 
the transition. 

The most significant transition problem 
raised by the 2010 amendments arises from 
changes to Section 9-503(a) [§ 47-9-503(a)], 
concerning the name of the debtor that must be 
provided for a financing statement to be suffi- 
cient. Sections 9-805 and 9-806 [§§ 47-9-805 
and 47-9-806] address this problem. 

Example: On November 8, 2012, Debtor, an 
individual whose “individual name” is “Lon 
Debtor” and whose principal residence is lo- 
cated in State A, creates a security interest in 
certain manufacturing equipment. On Novem- 
ber 15, 2012, SP perfects a security interest in 
the equipment under Article 9 (as in effect prior 
to the 2010 amendments) by filing a financing 
statement against “Lon Debtor” in the State A 
filing office. On July 1, 2013, the 2010 amend- 
ments, including Alternative A to Section 
9-503(a) [§ 47-9-503(a)], take effect in State A. 
Debtor’s unexpired State A driver’s indicates 
that Debtor’s name is “Polonius Debtor.” As- 
suming that a search under “Polonius Debtor” 
using the filing office’s standard search logic 
would not disclose the filed financing state- 


47-9-802. Savings clause. 
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ment, the financing statement would be insuf- 
ficient under amended Section 9-503(a)(4) 
I$ 47-9-503(a)(4)] (Alt. A). However, Section 
9-805(b) [§ 47-9-805(b)] provides that the 2010 
amendments do not render the financing state- 
ment ineffective. Rather, the financing state- 
ment remains effective—even if it has become 
seriously misleading—until it would have 
ceased to be effective had the amendments not 
taken effect. See Section 9-805(b)(1) [§ 47-9- 
805(b)(1)]. SP can continue the effectiveness of 
the financing statement by filing a continuation 
statement with the State A filing office. To do so, 
however, SP must amend Debtor’s name on the 
financing statement to provide the name that is 
sufficient under Section 9-503(a)(4) [§ 47-9- 
503(a)(4)] (Alt. A) at the time the continuation 
statement is filed. See Section 9-805(c), (e) 
[§ 47-9-805(c), (e)]. 

The most significant transition problem ad- 
dressed by the 1998 revision arose from the 
change in the choice-of-law rules governing 
where to file a financing statement. The 2010 
amendments do not change the choice-of-law 
rules. Even so, the amendments will change the 
place to file in a few cases, because certain 
entities that were not previously classified as 
“registered organizations” would fall within 
that category under the amendments. 


(a) Pre-effective-date transactions or liens. Except as otherwise pro- 
vided in this part, this act applies to a transaction or lien within its scope, even 
if the transaction or lien was entered into or created before this act takes effect. 

(b) Pre-effective-date proceedings. This act does not affect an action, 
case, or proceeding commenced before this act takes effect. 


History. 
Acts 2012, ch. 708, § 20. 


Effective Dates. 
Acts 2012, ch. 708, § 22. July 1, 2013; pro- 


vided, that, for the purpose of the secretary of 
state taking necessary actions for the imple- 
mentation of the act, the act shall take effect 
April 11, 2012. 


47-9-803. Security interest perfected before effective date. 


(a) Continuing perfection: perfection requirements satisfied. A se- 
curity interest that is a perfected security interest immediately before this act 
takes effect is a perfected security interest under this chapter as amended by 
this act if, when this act takes effect, the applicable requirements for 
attachment and perfection under this chapter as amended by this act are 
satisfied without further action. 

(b) Continuing perfection: perfection requirements not satisfied. 
Except as otherwise provided in § 47-9-805, if, immediately before this act 
takes effect, a security interest is a perfected security interest, but the 
applicable requirements for perfection under this chapter as amended by this 
act are not satisfied when this act takes effect, the security interest remains 
perfected thereafter only if the applicable requirements for perfection under 
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this chapter as amended by this act are satisfied within one (1) year after this 


act takes effect. , 
History. vided, that, for the purpose of the secretary of 
Acts 2012, ch. 708, § 20. state taking necessary actions for the imple- 


mentation of the act, the act shall take effect 


Effective Dates. April 11, 2012. 


Acts 2012, ch. 708, § 22. July 1, 2013; pro- 


47-9-804. Security interest unperfected before effective date. 


A security interest that is an unperfected security interest immediately 
before this act takes effect becomes a perfected security interest: 

(1) Without further action, when this act takes effect if the applicable 
requirements for perfection under this chapter as amended by this act are 
satisfied before or at that time; or 

(2) When the applicable requirements for perfection are satisfied if the 
requirements are satisfied after that time. 


History. vided, that, for the purpose of the secretary of 

Acts 2012, ch. 708, § 20. state taking necessary actions for the imple- 

: mentation of the act, the act shall take effect 
Effective Dates. 


Acts 2012, ch. 708, § 22. July 1, 2013; pro- ‘PT! 11, 2012. 


47-9-805. Effectiveness of action taken before effective date. 


(a) Pre-effective-date filing effective. The filing of a financing state- 
ment before this act takes effect is effective to perfect a security interest to the 
extent the filing would satisfy the applicable requirements for perfection under 
this chapter as amended by this act. 

(b) When pre-effective-date filing becomes ineffective. This act does 
not render ineffective an effective financing statement that, before this act 
takes effect, is filed and satisfies the applicable requirements for perfection 
under the law of the jurisdiction governing perfection as provided in this 
chapter as it existed before amendment. However, except as otherwise pro- 
vided in subsections (c) and (d) and § 47-9-806, the financing statement ceases 
to be effective: 

(1) If the financing statement is filed in this state, at the time the 
financing statement would have ceased to be effective had this act not taken 
effect; or 

(2) Ifthe financing statement is filed in another jurisdiction, at the earlier 
of: 

(A) The time the financing statement would have ceased to be effective 
under the law of that jurisdiction; or 
(B) June 30, 2018. 

(c) Continuation statement. The filing of a continuation statement after 
this act takes effect does not continue the effectiveness of a financing 
statement filed before this act takes effect. However, upon the timely filing of 
a continuation statement after this act takes effect and in accordance with the 
law of the jurisdiction governing perfection as provided in this chapter as 
amended by this act, the effectiveness of a financing statement filed in the 
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same office in that jurisdiction before this act takes effect continues for the 
period provided by the law of that jurisdiction. 

(d) Application of subdivision (b)(2)(B) to eeaneiiitting utility fi- 
nancing statement. Subsection (b)(2)(B) applies to a financing statement 
that, before this act takes effect, is filed against a transmitting utility and 
satisfies the applicable requirements for perfection under the law of the 
jurisdiction governing perfection as provided in this chapter as it existed before 
amendment, only to the extent that this chapter as amended by this act 
provides that the law of a jurisdiction other than the jurisdiction in which the 
financing statement is filed governs perfection of a security interest in 
collateral covered by the financing statement. 

(e) Application of part 5. A financing statement that includes a financing 
statement filed before this act takes effect and a continuation statement filed 
after this act takes effect is effective only to the extent that it satisfies the 
requirements of Part 5 of this chapter as amended by this act for an initial 
financing statement. A financing statement that indicates that the debtor is a 
decedent’s estate indicates that the collateral is being administered by a 
personal representative within the meaning of § 47-9-503(a)(2) as amended by 
this act. A financing statement that indicates that the debtor is a trust or is a 
trustee acting with respect to property held in trust indicates that the 
collateral is held in a trust within the meaning of § 47-9-503(a)(3) as amended 
by this act. 


History. mentation of the act, the act shall take effect 
Acts 2012, ch. 708, § 20. April 11, 2012. 
Effective Dates. Section to Section References. 


Acts 2012, ch. 708, § 22. July 1, 2013; pro- This section is referred to in §§ 47-9-803, 
vided, that, for the purpose of the secretary of 47-9-807. 
state taking necessary actions for the imple- 


47-9-806. When initial financing statement suffices to continue effec- 
tiveness of financing statement. 


(a) Initial financing statement in lieu of continuation statement. 

The filing of an initial financing statement in the office specified in § 47-9-501 

continues the effectiveness of a financing statement filed before this act takes 
effect if: 

(1) The filing of an initial financing statement in that office would be 
effective to perfect a security interest under this chapter as amended by this 
act; 

(2) The pre-effective-date financing statement was filed in an office in 
another state; and 

(3) The initial financing statement satisfies subsection (c). 

(b) Period of continued effectiveness. The filing of an initial financing 
statement under subsection (a) continues the effectiveness of the pre-effective- 
date financing statement: 

(1) Ifthe initial financing statement is filed before this act takes effect, for 
the period provided in unamended § 47-9-515 with respect to an initial 
financing statement; and 

(2) If the initial financing statement is filed after this act takes effect, for 
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the period provided in § 47-9-515 as amended by this act with respect to an 

initial financing statement. 

(c) Requirements for initial financing statement under subsection 
(a). To be effective for purposes of subsection (a), an initial financing statement 
must: 

(1) Satisfy the requirements of Part 5 of this chapter as amended by this 
act for an initial financing statement; 

(2) Identify the pre-effective-date financing statement by indicating the 
office in which the financing statement was filed and providing the dates of 
filing and file numbers, if any, of the financing statement and of the most 
recent continuation statement filed with respect to the financing statement; 
and 

(3) Indicate that the pre-effective-date financing statement remains effec- 
tive. 


History. mentation of the act, the act shall take effect 
Acts 2012, ch. 708, § 20. April 11, 2012. 
Effective Dates. Section to Section References. 


Acts 2012, ch. 708, § 22. July 1, 2013; pro- This section is referred to in §§ 47-9-805, 
vided, that, for the purpose of the secretary of 47-9-807. 
state taking necessary actions for the imple- 


47-9-807. Amendment of pre-effective-date financing statement. 


(a) Pre-effective-date financing statement. In this section, “pre-effec- 
tive-date financing statement” means a financing statement filed before this 
act takes effect. 

(b) Applicable law. After this act takes effect a person may add or delete 
collateral covered by, continue or terminate the effectiveness of, or otherwise 
amend the information provided in, a pre-effective-date financing statement 
only in accordance with the law of the jurisdiction governing perfection as 
provided in this chapter as amended by this act. However, the effectiveness of 
a pre-effective-date financing statement also may be terminated in accordance 
with the law of the jurisdiction in which the financing statement is filed. 

(c) Method of amending: general rule. Except as otherwise provided in 
subsection (d), if the law of this state governs perfection of a security interest, 
the information in a pre-effective-date financing statement may be amended 
after this act takes effect only if: 

(1) The pre-effective-date financing statement and an amendment are 
filed in the office specified in § 47-9-501; 

(2) An amendment is filed in the office specified in § 47-9-501 concur- 
rently with, or after the filing in that office of, an initial financing statement 
that satisfies § 47-9-806(c); or 

(3) An initial financing statement that provides the information as 
amended and satisfies § 47-9-806(c) is filed in the office specified in § 47-9- 
501. 

(d) Method of amending: continuation. If the law of this state governs 
perfection of a security interest, the effectiveness of a pre-effective-date 
financing statement may be continued only under § 47-9-805(c) and (e) or 
§ 47-9-806. 


ae | 
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(e) Method of amending: additional termination rule. Whether or not 
the law of this state governs perfection of a security interest, the effectiveness 
of a pre-effective-date financing statement filed in this state may be termi- 
nated after this act takes effect by filing a termination statement in the office 
in which the pre-effective-date financing statement is filed, unless an initial 
financing statement that satisfies § 47-9-806(c) has been filed in the office 
specified by the law of the jurisdiction governing perfection as provided in this 
chapter as amended by this act as the office in which to file a financing 
statement. 


History. vided, that, for the purpose of the secretary of 

Acts 2012, ch. 708, § 20. state taking necessary actions for the imple- 

4 mentation of the act, the act shall take effect 
Effective Dates. 


Acts 2012, ch. 708, § 22. July 1, 2013; pro- “Pri 11, 2012. 


47-9-808. Persons entitled to file initial financing statement or con- 
tinuation statement. 


A person may file an initial financing statement or a continuation statement 
under this part if: 
(1) The secured party of record authorizes the filing; and 
(2) The filing is necessary under this part: 
(A) To continue the effectiveness of a financing statement filed before 
this act takes effect; or 
(B) To perfect or continue the perfection of a security interest. 


History. vided, that, for the purpose of the secretary of 

Acts 2012, ch. 708, § 20. state taking necessary actions for the imple- 

‘ mentation of the act, the act shall take effect 
Effective Dates. 


Acts 2012, ch. 708, § 22. July 1, 2013; pro- Pri 11, 2012. 


47-9-809. Priority. 


This act determines the priority of conflicting claims to collateral. However, 
if the relative priorities of the claims were established before this act takes 
effect, this chapter as it existed before amendment determines priority. 


History. vided, that, for the purpose of the secretary of 

Acts 2012, ch. 708, § 20. state taking necessary actions for the imple- 

; mentation of the act, the act shall take effect 
Effective Dates. 


Ruse 20Rtchiv708, §1222 Tuly9.2008 erase: AP Cole 
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Legal recognition of electronic records, electronic signatures, and electronic contracts. 

Provision of information in writing — Presentation of records. 

Attribution and effect of electronic record and electronic signature. 

Effect of change or error. 

Notarization and acknowledgment. 

Retention of electronic records — Originals. 

Admissibility in evidence. 

Automated transaction. 

Time and place of sending and receipt. 

Transferable records. 

Creation and retention of electronic records and conversion of written records by 
governmental agencies. 

Acceptance and distribution of electronic records by governmental agencies. 

Filing of pre-implementation statement and post-implementation review. 

Interoperability. 

Severability clause. 

Relationship to the federal E-Sign Act. 

Relevancy and construction of official commentary. 


47-10-101. Short title. 


This chapter may be cited as the “Uniform Electronic Transactions Act.” 


History. 


Acts 2001, ch. 72, § 1. 


Section to Section References. 


Court of Appeals Allows a Computer Generated 
Signature to Validate a Testamentary Will, 
(Chad Michael Ross), 35 U. Mem. L. Rev. 603 
(2005). 


This chapter is referred to in §§ 47-7-103, 


62-43-106, 66-24-101. 


Law Reviews. 
Probate—Taylor v. Holt: 


Collateral References. 
Banks and banking, 52 ~ Commerce, 83 = 
Statute of frauds, 185 — Sales, 343 <= Secured 


The Tennessee transactions, 349A <= 


47-10-102. Chapter definitions. 


In this chapter: 

(1) “Agreement” means the bargain of the parties in fact, as found in their 
language or inferred from other circumstances and from rules, regulations, 
and procedures given the effect of agreements under laws otherwise appli- 
cable to a particular transaction. 

(2) “Automated transaction” means a transaction conducted or performed, 
in whole or in part, by electronic means or electronic records, in which the 
acts or records of one or both parties are not reviewed by an individual in the 
ordinary course of forming a contract, performing under an existing contract, 
or fulfilling an obligation required by the transaction. 

(3) “Computer program” means a set of statements or instructions to be 
used directly or indirectly in an information processing system in order to 
bring about a certain result. 

(4) “Contract” means the total legal obligation resulting from the parties’ 
agreement as affected by this chapter and other applicable law. 

(5) “Electronic” means relating to technology having electrical, digital, 
magnetic, wireless, optical, electromagnetic, or similar capabilities. 

(6) “Electronic agent” means a computer program or an electronic or other 
automated means used independently to initiate an action or respond to 
electronic records or performances in whole or in part, without review or 
action by an individual. 
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(7) “Electronic record” means a record created, generated, sent, commu- 
nicated, received, or stored by electronic means. 

(8) “Electronic signature” means an electronic sound, symbol, or process 
attached to or logically associated with a record and executed or adopted by 
a person with the intent to sign the record. 

(9) “Governmental agency” means an executive, legislative, or judicial 
agency, department, board, commission, authority, institution, or instrumen- 
tality of the federal government, the state, a county, municipality, or other 
political subdivision of a state. 

(10) “Information” means data, text, images, sounds, codes, computer 
programs, software, databases, or the like. 

(11) “Information processing system” means an electronic system for 
creating, generating, sending, receiving, storing, displaying, or processing 
information. 

(12) “Person” means an individual, corporation, business trust, estate, 
trust, partnership, limited liability company, association, joint venture, 
governmental agency, public corporation, or any other legal or commercial 
entity. 

(13) “Record” means information that is inscribed on a tangible medium 
or that is stored in an electronic or other medium and is retrievable in 
perceivable form. 

(14) “Security procedure” means a procedure employed for the purpose of 
verifying that an electronic signature, record, or performance is that of a 
specific person or for detecting changes or errors in the information in an 
electronic record. The term includes a procedure that requires the use of 
algorithms or other codes, identifying words or numbers, encryption, call- 
back or other acknowledgment procedures. 

(15) “State” means a state of the United States, the District of Columbia, 
Puerto Rico, the United States Virgin Islands, or any territory or insular 
possession subject to the jurisdiction of the United States. The term includes 
an Indian tribe or band, or Alaskan native village, which is recognized by 
federal law or formally acknowledged by a state. 

(16) “Transaction” means an action or set of actions occurring between 
two (2) or more persons relating to the conduct of business, commercial, or 
governmental affairs. 


History. 
Acts 2001, ch. 72, § 2. 


Compiler’s Notes. 

Acts 2001, ch. 72, § 23(c) provided that: “As 
explained by the text of Official Comment Num- 
ber 4 [included in the comments for this sec- 


tion], the definition of “electronic” is intended to 
be broad. As a clarification only, this comment 
confirms the intention that the definition in- 
clude information sent by telephone or like 
equipment, whether the transmission is over 
land lines, by wireless means or otherwise.” 


COMMENTS TO OFFICIAL TEXT 


1. “Agreement.” Whether the parties have 
reached an agreement is determined by their 
express language and all surrounding circum- 
stances. The Restatement 2d Contracts § 3 
provides that, “An agreement is a manifesta- 
tion of mutual assent on the part of two or more 


persons.” See also Restatement 2d Contracts, 
Section 2, Comment b. The Uniform Commer- 
cial Code specifically includes in the circum- 
stances from which an agreement may be in- 
ferred “course of performance, course of dealing 
and usage of trade...” as defined in the UCC. 
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Although the definition of agreement in this Act 
does not make specific reference to usage of 
trade and other party conduct, this definition is 
not intended to affect the construction of the 
parties’ agreement under the substantive law 
applicable to a particular transaction. Where 
that law takes account of usage and conduct in 
informing the terms of the parties’ agreement, 
the usage or conduct would be relevant as 
“other circumstances” included in the definition 
under this Act. 

Where the law applicable to a given transac- 
tion provides that system rules and the like 
constitute part of the agreement of the parties, 
such rules will have the same effect in deter- 
mining the parties agreement under this Act. 
For example, UCC Article 4 (Section 4-103(b) 
[§ 47-4-103(b)]) provides that Federal Reserve 
regulations and operating circulars and clear- 
inghouse rules have the effect of agreements. 
Such agreements by law properly would be 
included in the definition of agreement in this 
Act. 

The parties’ agreement is relevant in deter- 
mining whether the provisions of this Act have 
been varied by agreement. In addition, the 
parties’ agreement may establish the param- 
eters of the parties’ use of electronic records 
and signatures, security procedures and simi- 
lar aspects of the transaction. See Model Trad- 
ing Partner Agreement, 45 Business Lawyer 
Supp. Issue (June 1990). See Section 5(b) [§ 47- 
10-105(b)] and Comments thereto. 

2. “Automated Transaction.” An automated 
transaction is a transaction performed or con- 
ducted by electronic means in which machines 
are used without human intervention to form 
contracts and perform obligations under exist- 
ing contracts. Such broad coverage is necessary 
because of the diversity of transactions to 
which this Act may apply. 

As with electronic agents, this definition ad- 
dresses the circumstance where electronic re- 
cords may result in action or performance by a 
party although no human review of the elec- 
tronic records is anticipated. Section 14 [§ 47- 
10-114] provides specific rules to assure that 
where one or both parties do not review the 
electronic records, the resulting agreement will 
be effective. 

The critical element in this definition is the 
lack of a human actor on one or both sides of a 
transaction. For example, if one orders books 
from Bookseller.com through Bookseller’s web 
site, the transaction would be an automated 
transaction because Bookseller took and con- 
firmed the order via its machine. Similarly, if 
Automaker and supplier do business through 
Electronic Data Interchange, Automaker’s com- 
puter, upon receiving information within cer- 
tain pre-programmed parameters, will send an 
electronic order to supplier’s computer. If Sup- 
plier’s computer confirms the order and pro- 
cesses the shipment because the order falls 
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within pre-programmed parameters in Suppli- 
er’s computer, this would be a fully automated 
transaction. If, instead, the Supplier relies on a 
human employee to review, accept, and process 
the Buyer’s order, then only the Automaker’s 
side of the transaction would be automated. In 
either case, the entire transaction falls within 
this definition. 

3. “Computer program.” This definition re- 
fers to the functional and operating aspects of 
an electronic, digital system. It relates to oper- 
ating instructions used in an electronic system 
such as an electronic agent. (See definition of 
“Electronic Agent.”) 

4. “Electronic.” The basic nature of most cur- 
rent technologies and the need for a recognized, 
single term warrants the use of “electronic” as 
the defined term. The definition is intended to 
assure that the Act will be applied broadly as 
new technologies develop. The term must be 
construed broadly in light of developing tech- 
nologies in order to fulfill the purpose of this 
Act to validate commercial transactions regard- 
less of the medium used by the parties. Current 
legal requirements for “writings” can be satis- 
fied by almost any tangible media, whether 
paper, other fibers, or even stone. The purpose 
and applicability of this Act covers intangible 
media which are technologically capable of stor- 
ing, transmitting and reproducing information 
in human perceivable form, but which lack the 
tangible aspect of paper, papyrus or stone. 

While not all technologies listed are techni- 
cally “electronic” in nature (e.g., optical fiber 
technology), the term “electronic” is the most 
descriptive term available to describe the ma- 
jority of current technologies. For example, the 
development of biological and chemical pro- 
cesses for communication and storage of data, 
while not specifically mentioned in the defini- 
tion, are included within the technical defini- 
tion because such processes operate on electro- 
magnetic impulses. However, whether a 
particular technology may be characterized as 
technically “electronic,” i.e., operates on elec- 
tromagnetic impulses, should not be determi- 
native of whether records and signatures cre- 
ated, used and stored by means of a particular 
technology are covered by this Act. This Act is 
intended to apply to all records and signatures 
created, used and stored by any medium which 
permits the information to be retrieved in per- 
ceivable form. 

5. “Electronic agent.” This definition estab- 
lishes that an electronic agent is a machine. As 
the term “electronic agent” has come to be 
recognized, it is limited to a tool function. The 
effect on the party using the agent is addressed 
in the operative provisions of the Act (e.g., 
Section 14 [§ 47-10-114]). 

An electronic agent, such as a computer pro- 
gram or other automated means employed by a 
person, is a tool of that person. As a general 
rule, the employer of a tool is responsible for 
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the results obtained by the use of that tool since 
the tool has no independent volition of its own. 
However, an electronic agent, by definition, is 
capable within the parameters of its program- 
ming, of initiating, responding or interacting 
with other parties or their electronic agents 
once it has been activated by a party, without 
further attention of that party. 

While this Act proceeds on the paradigm that 
an electronic agent is capable of performing 
only within the technical strictures of its preset 
programming, it is conceivable that, within the 
useful life of this Act, electronic agents may be 
created with the ability to act autonomously, 
and not just automatically. That is, through 
developments in artificial intelligence, a com- 
puter may be able to “learn through experience, 
modify the instructions in their own programs, 
and even devise new instructions.” Allen and 
Widdison, “Can Computers Make Contracts?” 9 
Harv. J.L.& Tech 25 (Winter, 1996). If such 
developments occur, courts may construe the 
definition of electronic agent accordingly, in 
order to recognize such new capabilities. 

The examples involving Bookseller.com and 
Automaker in the Comment to the definition of 
Automated Transaction are equally applicable 
here. Bookseller acts through an electronic 
agent in processing an order for books. Auto- 
maker and the supplier each act through elec- 
tronic agents in facilitating and effectuating 
the just-in-time inventory process through 
EDI. 

6. “Electronic record.” An electronic record is 
a subset of the broader defined term “record.” It 
is any record created, used or stored in a 
medium other than paper (see definition of 
electronic). The defined term is also used in this 
Act as a limiting definition in those provisions 
in which it is used. 

Information processing systems, computer 
equipment and programs, electronic data inter- 
change, electronic mail, voice mail, facsimile, 
telex, telecopying, scanning, and similar tech- 
nologies all qualify as electronic under this Act. 
Accordingly information stored on a computer 
hard drive or floppy disc, facsimiles, voice mail 
messages, messages on a telephone answering 
machine, audio and video tape recordings, 
among other records, all would be electronic 
records under this Act. 

7. “Electronic signature.” The idea of a sig- 
nature is broad and not specifically defined. 
Whether any particular record is “signed” is a 
question of fact. Proof of that fact must be made 
under other applicable law. This Act simply 
assures that the signature may be accom- 
plished through electronic means. No specific 
technology need be used in order to create a 
valid signature. One’s voice on an answering 
machine may suffice if the requisite intention is 
present. Similarly, including one’s name as part 
of an electronic mail communication also may 
suffice, as may the firm name on a facsimile. It 
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also may be shown that the requisite intent was 
not present and accordingly the symbol, sound 
or process did not amount to a signature. One 
may use a digital signature with the requisite 
intention, or one may use the private key solely 
as an access device with no intention to sign, or 
otherwise accomplish a legally binding act. In 
any case the critical element is the intention to 
execute or adopt the sound or symbol or process 
for the purpose of signing the related record. 

The definition requires that the signer ex- 
ecute or adopt the sound, symbol, or process 
with the intent to sign the record. The act of 
applying a sound, symbol or process to an 
electronic record could have differing meanings 
and effects. The consequence of the act and the 
effect of the act as a signature are determined 
under other applicable law. However, the essen- 
tial attribute of a signature involves applying a 
sound, symbol or process with an intent to doa 
legally significant act. It is that intention that 
is understood in the law as a part of the word 
“sign”, without the need for a definition. 

This Act establishes, to the greatest extent 
possible, the equivalency of electronic signa- 
tures and manual signatures. Therefore the 
term “signature” has been used to connote and 
convey that equivalency. The purpose is to 
overcome unwarranted biases against elec- 
tronic methods of signing and authenticating 
records. The term “authentication,” used in 
other laws, often has a narrower meaning and 
purpose than an electronic signature as used in 
this Act. However, an authentication under any 
of those other laws constitutes an electronic 
signature under this Act. 

The precise effect of an electronic signature 
will be determined based on the surrounding 
circumstances under Section 9(b) 
[§ 47-10-109(b)]. 

This definition includes as an electronic sig- 
nature the standard webpage click through 
process. For example, when a person orders 
goods or services through a vendor’s web site, 
the person will be required to provide informa- 
tion as part of a process which will result in 
receipt of the goods or services. When the 
customer ultimately gets to the last step and 
clicks “I agree,” the person has adopted the 
process and has done so with the intent to 
associate the person with the record of that 
process. The actual effect of the electronic sig- 
nature will be determined from all the sur- 
rounding circumstances, however, the person 
adopted a process which the circumstances 
indicate s/he intended to have the effect of 
getting the goods/services and being bound to 
pay for them. The adoption of the process 
carried the intent to do a legally significant act, 
the hallmark of a signature. 

Another important aspect of this definition 
lies in the necessity that the electronic signa- 
ture be linked or logically associated with the 
record. In the paper world, it is assumed that 


47-10-102 


the symbol adopted by a party is attached to or 
located somewhere in the same paper that is 
intended to be authenticated, e.g., an allonge 
firmly attached to a promissory note, or the 
classic signature at the end of a long contract. 
These tangible manifestations do not exist in 
the electronic environment, and accordingly, 
this definition expressly provides that the sym- 
bol must in some way be linked to, or connected 
with, the electronic record being signed. This 
linkage is consistent with the regulations pro- 
mulgated by the Food and Drug Administra- 
tion. 21 CFR Part 11 (March 20, 1997). 

A digital signature using public key encryp- 
tion technology would qualify as an electronic 
signature, as would the mere inclusion of one’s 
name as a part of an e-mail message — so long 
as in each case the signer executed or adopted 
the symbol with the intent to sign. 

8. “Governmental agency.” This definition is 
important in the context of optional Sections 
17-19 [§§ 47-10-117, 47-10-118, 47-10-120]. 

9. “Information processing system.” This 
definition is consistent with the UNCITRAL 
Model Law on Electronic Commerce. The term 
includes computers and other information sys- 
tems. It is principally used in Section 15 in 
connection with the sending and receiving of 
information. In that context, the key aspect is 
that the information enter a system from which 
a person can access it. 

10. “Record.” This is a standard definition 
designed to embrace all means of communicat- 
ing or storing information except human 
memory. It includes any method for storing or 
communicating information, including “writ- 
ings.” A record need not be indestructible or 
permanent, but the term does not include oral 
or other communications which are not stored 
or preserved by some means. Information that 
has not been retained other than through hu- 
man memory does not qualify as a record. As in 
the case of the terms “writing” or “written,” the 
term “record” does not establish the purposes, 
permitted uses or legal effect which a record 
may have under any particular provision of 
substantive law. ABA Report on Use of the 
Term “Record,” October 1, 1996. 

11. “Security procedure.” A security proce- 
dure may be applied to verify an electronic 
signature, verify the identity of the sender, or 
assure the informational integrity of an elec- 
tronic record. The definition does not identify 
any particular technology. This permits the use 
of procedures which the parties select or which 
are established by law. It permits the greatest 
flexibility among the parties and allows for 
future technological development. 

The definition in this Act is broad and is used 
to illustrate one way of establishing attribution 
or content integrity of an electronic record or 
signature. The use of a security procedure is 
not accorded operative legal effect, through the 
use of presumptions or otherwise, by this Act. 
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In this Act, the use of security procedures is 
simply one method for proving the source or 
content of an electronic reeord or signature. 

A security procedure may be technologically 
very sophisticated, such as an asymetric cryp- 
tographic system. At the other extreme the 
security procedure may be as simple as a tele- 
phone call to confirm the identity of the sender 
through another channel of communication. It 
may include the use of a mother’s maiden name 
or a personal identification number (PIN). Each 
of these examples is a method for confirming 
the identity of a person or accuracy of a 
message. 

12. “Transaction.” The definition has been 
limited to actions between people taken in the 
context of business, commercial or governmen- 
tal activities. The term includes all interactions 
between people for business, commercial, in- 
cluding specifically consumer, or governmental 
purposes. However, the term does not include 
unilateral or non-transactional actions. As such 
it provides a structural limitation on the scope 
of the Act as stated in the next section. 

It is essential that the term commerce and 
business be understood and construed broadly 
to include commercial and business transac- 
tions involving individuals who may qualify as 
“consumers” under other applicable law. If Alice 
and Bob agree to the sale of Alice’s car to Bob 
for $2000 using an Internet auction site, that 
transaction is fully covered by this Act. Even if 
Alice and Bob each qualify as typical “consum- 
ers” under other applicable law, their interac- 
tion is a transaction in commerce. Accordingly 
their actions would be related to commercial 
affairs, and fully qualify as a transaction gov- 
erned by this Act. 

Other transaction types include: 

1. Asingle purchase by an individual from a 
retail merchant, which may be accomplished by 
an order from a printed catalog sent by fac- 
simile, or by exchange of electronic mail. 

2. Recurring orders on a weekly or monthly 
basis between large companies which have en- 
tered into a master trading partner agreement 
to govern the methods and manner of their 
transaction parameters. 

3. A purchase by an individual from an on- 
line Internet retail vendor. Such an arrange- 
ment may develop into an ongoing series of 
individual purchases, with security procedures 
and the like, as a part of doing ongoing 
business. 

4. The closing of a business purchase trans- 
action via facsimile transmission of documents 
or even electronic mail. In such a transaction, 
all parties may participate through electronic 
conferencing technologies. At the appointed 
time all electronic records are executed elec- 
tronically and transmitted to the other party. In 
such a case, the electronic records and elec- 
tronic signatures are validated under this Act, 
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obviating the need for “in person” closings. 

A transaction must include interaction be- 
tween two or more persons. Consequently, to 
the extent that the execution of a will, trust, or 
a health care power of attorney or similar 
health care designation does not involve an- 
other person and is a unilateral act, it would 
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not be covered by this Act because not occurring 
as a part of a transaction as defined in this Act. 
However, this Act does apply to all electronic 
records and signatures related to a transaction, 
and so does cover, for example, internal audit- 
ing and accounting records related to a trans- 
action. 


(a) Except as otherwise provided in subsection (b), this chapter applies to 
electronic records and electronic signatures relating to a transaction. 
(b) This chapter does not apply to a transaction to the extent it is governed 


by: 


(1) A law governing the creation and execution of wills, codicils, or 


testamentary trusts; or 


(2) Chapters 1-9 of this title, excepting §§ 47-1-107, 47-1-206, and chap- 


ters 2 and 2A of this title. 


(c) This chapter applies to an electronic record or electronic signature 
otherwise excluded from the application of this chapter under subsection (b) to 
the extent it is governed by a law other than those specified in subsection (b). 

(d) A transaction subject to this chapter is also subject to other applicable 


substantive law. 


History. 
Acts 2001, ch. 72, § 3. 


COMMENTS TO OFFICIAL TEXT 


1. The scope of this Act is inherently limited 
by the fact that it only applies to transactions 
related to business, commercial (including con- 
sumer) and governmental matters. Conse- 
quently, transactions with no relation to busi- 
ness, commercial or governmental transactions 
would not be subject to this Act. Unilaterally 
generated electronic records and signatures 
which are not part of a transaction also are not 
covered by this Act. See Section 2 [§ 47-10- 
102], Comment 12. 

2. This Act affects the medium in which 
information, records and signatures may be 
presented and retained under current legal 
requirements. While this Act covers all elec- 
tronic records and signatures which are used in 
a business, commercial (including consumer) or 
governmental transaction, the operative provi- 
sions of the Act relate to requirements for 
writings and signatures under other laws. Ac- 
cordingly, the exclusions in subsection (b) focus 
on those legal rules imposing certain writing 
and signature requirements which will not be 
affected by this Act. 

3. The exclusions listed in subsection (b) 
provide clarity and certainty regarding the 
laws which are and are not affected by this Act. 
This section provides that transactions subject 
to specific laws are unaffected by this Act and 
leaves the balance subject to this Act. 


4. Paragraph (1) excludes wills, codicils and 
testamentary trusts. This exclusion is largely 
salutary given the unilateral context in which 
such records are generally created and the 
unlikely use of such records in a transaction as 
defined in this Act (i.e., actions taken by two or 
more persons in the context of business, com- 
mercial or governmental affairs). Paragraph (2) 
excludes all of the Uniform Commercial Code 
other than UCC Sections 1-107 and 1-206 
[§§ 47-1-107 and 47-1-206], and Articles 2 and 
2A. This Act does not apply to the excluded 
UCC articles, whether in “current” or “revised” 
form. The Act does apply to UCC Articles 2 and 
2A and to UCC Sections 1-107 and 1-206 
[$§ 47-1-107 and 47-1-206]. 

5. Articles 3, 4 and 4A of the UCC impact 
payment systems and have specifically been 
removed from the coverage of this Act. The 
check collection and electronic fund transfer 
systems governed by Articles 3, 4 and 4A in- 
volve systems and relationships involving nu- 
merous parties beyond the parties to the under- 
lying contract. The impact of validating 
electronic media in such systems involves con- 
siderations beyond the scope of this Act. Ar- 
ticles 5, 8 and 9 have been excluded because the 
revision process relating to those Articles in- 
cluded significant consideration of electronic 
practices. Paragraph 4 provides for exclusion 


47-10-103 


from this Act of the Uniform Computer Infor- 
mation Transactions Act (UCITA) because the 
drafting process of that Act also included sig- 
nificant consideration of electronic contracting 
provisions. 

6. The very limited application of this Act to 
Transferable Records in Section 16 [§ 47-10- 
106] does not affect payment systems, and the 
section is designed to apply to a transaction 
only through express agreement of the parties. 
The exclusion of Articles 3 and 4 will not affect 
the Act’s coverage of Transferable Records. Sec- 
tion 16 [§ 47-10-116] is designed to allow for 
the development of systems which will provide 
“control” as defined in Section 16 [§ 47-10-116]. 
Such control is necessary as a substitute for the 
idea of possession which undergirds negotiable 
instrument law. The technology has yet to be 
developed which will allow for the possession of 
a unique electronic token embodying the rights 
associated with a negotiable promissory note. 
Section 16’s concept of control is intended as a 
substitute for possession. 

The provisions in Section 16 [§ 47-10-116] 
operate as free standing rules, establishing the 
rights of parties using Transferable Records 
under this Act. The references in Section 16 
[§ 47-10-116] to UCC Sections 3-302, 7-501 
[8§ 47-3-302, 47-7-501], and 9-308 (R9-330(d) 
[§ 47-9-330(d)]) are designed to incorporate the 
substance of those provisions into this Act for 
the limited purposes noted in Section 16(c) 
[§ 47-10-116(c)]. Accordingly, an electronic re- 
cord which is also a Transferable Record, would 
not be used for purposes of a transaction gov- 
erned by Articles 3, 4, or 9, but would be an 
electronic record used for purposes of a trans- 
action governed by Section 16 [§ 47-10-116]. 
However, it is important to remember that 
those UCC Articles will still apply to the trans- 
ferable record in their own right. Accordingly 
any other substantive requirements, e.g., 
method and manner of perfection under Article 
9, must be complied with under those other 
laws. See Comments to Section 16 
[§ 47-10-116]. 

7. This Act does apply, in toto, to transac- 
tions under unrevised Articles 2 and 2A. There 
is every reason to validate electronic contract- 
ing in these situations. Sale and lease transac- 
tions do not implicate broad systems beyond 
the parties to the underlying transaction, such 
as are present in check collection and electronic 
funds transfers. Further sales and leases gen- 
erally do not have as far reaching effect on the 
rights of third parties beyond the contracting 
parties, such as exists in the secured transac- 
tions system. Finally, it is in the area of sales, 
licenses and leases that electronic commerce is 
occurring to its greatest extent today. To ex- 
clude these transactions would largely gut the 
purpose of this Act. 

In the event that Articles 2 and 2A are 
revised and adopted in the future, UETA will 
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only apply to the extent provided in those Acts. 

8. An electronic record/signature may be 
used for purposes of more than one legal re- 
quirement, or may be covered by more than one 
law. Consequently, it is important to make 
clear, despite any apparent redundancy, in sub- 
section (c) that an electronic record used for 
purposes of a law which is not affected by this 
Act under subsection (b) may nonetheless be 
used and validated for purposes of other laws 
not excluded by subsection (b). For example, 
this Act does not apply to an electronic record of 
a check when used for purposes of a transaction 
governed by Article 4 of the Uniform Commer- 
cial Code, i.e., the Act does not validate so- 
called electronic checks. However, for purposes 
of check retention statutes, the same electronic 
record of the check is covered by this Act, so 
that retention of an electronic image/record of a 
check will satisfy such retention statutes, so 
long as the requirements of Section 12 [§ 47- 
10-112] are fulfilled. 

In another context, subsection (c) would op- 
erate to allow this Act to apply to what would 
appear to be an excluded transaction under 
subsection (b). For example, Article 9 of the 
Uniform Commercial Code applies generally to 
any transaction that creates a security interest 
in personal property. However, Article 9 ex- 
cludes landlord’s liens. Accordingly, although 
this Act excludes from its application transac- 
tions subject to Article 9, this Act would apply 
to the creation of a landlord lien if the law 
otherwise applicable to landlord’s liens did not 
provide otherwise, because the landlord’s lien 
transaction is excluded from Article 9. 

9. Additional exclusions under subpara- 
graph (b)(4) should be limited to laws which 
govern electronic records and signatures which 
may be used in transactions as defined in 
Section 2(16) [§ 47-10-2(16)]. Records used uni- 
laterally, or which do not relate to business, 
commercial (including consumer), or govern- 
mental affairs are not governed by this Act in 
any event, and exclusion of laws relating to 
such records may create unintended inferences 
about whether other records and signatures are 
covered by this Act. 

It is also important that additional exclu- 
sions, if any, be incorporated under subsection 
(b)(4). As noted in Comment 8 above, an elec- 
tronic record used in a transaction excluded 
under subsection (b), e.g., a check used to pay 
one’s taxes, will nonetheless be validated for 
purposes of other, non-excluded laws under 
subsection (c), e.g., the check when used as 
proof of payment. It is critical that additional 
exclusions, if any, be incorporated into subsec- 
tion (b) so that the salutary effect of subsection 
(c) apply to validate those records in other, 
non-excluded transactions. While a legislature 
may determine that a particular notice, such as 
a utility shutoff notice, be provided to a person 
in writing on paper, it is difficult to see why the 
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utility should not be entitled to use electronic 
media for storage and evidentiary purposes. 
Legislative Note Regarding Possible Additional 
Exclusions under Section 3(b)(4) [§ 47-10-3]. 

The following discussion is derived from the 
Report dated September 21, 1998 of The Task 
Force on State Law Exclusions (the “Task 
Force”) presented to the Drafting Committee. 
After consideration of the Report, the Drafting 
Committee determined that exclusions other 
than those specified in the Act were not war- 
ranted. In addition, other inherent limitations 
on the applicability of the Act (the definition of 
transaction, the requirement that the parties 
acquiesce in the use of an electronic format) 
also militate against additional exclusions. 
Nonetheless, the Drafting Committee recog- 
nized that some legislatures may wish to ex- 
clude additional transactions from the Act, and 
determined that guidance in some major areas 
would be helpful to those legislatures consider- 
ing additional areas for exclusion. 

Because of the overwhelming number of ref- 
erences in state law to writings and signatures, 
the following list of possible transactions is not 
exhaustive. However, they do represent those 
areas most commonly raised during the course 
of the drafting process as areas that might be 
inappropriate for an electronic medium. It is 
important to keep in mind however, that the 
Drafting Committee determined that exclusion 
of these additional areas was not warranted. 

1. Trusts (other than testamentary trusts). 
Trusts can be used for both business and per- 
sonal purposes. By virtue of the definition of 
transaction, trusts used outside the area of 
business and commerce would not be governed 
by this Act. With respect to business or com- 
mercial trusts, the laws governing their forma- 
tion contain few or no requirements for paper or 
signatures. Indeed, in most jurisdictions trusts 
of any kind may be created orally. Conse- 
quently, the Drafting Committee believed that 
the Act should apply to any transaction where 
the law leaves to the parties the decision of 
whether to use a writing. Thus, in the absence 
of legal requirements for writings, there is no 
sound reason to exclude laws governing trusts 
from the application of this Act. 

2. Powers of Attorney. A power of attorney is 
simply a formalized type of agency agreement. 
In general, no formal requirements for paper or 
execution were found to be applicable to the 
validity of powers of attorney. 

Special health powers of attorney have been 
established by statute in some States. These 
powers may have special requirements under 
state law regarding execution, acknowledg- 
ment and possibly notarization. In the normal 
case such powers will not arise in a transac- 
tional context and so would not be covered by 
this Act. However, even if such a record were to 
arise in a transactional context, this Act oper- 
ates simply to remove the barrier to the use of 
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an electronic medium, and preserves other re- 
quirements of applicable substantive law, 
avoiding any necessity to exclude such laws 
from the operation of this Act. Especially in 
light of the provisions of Sections 8 and 11 
[§§ 47-10-108 and 47-10-111], the substantive 
requirements under such laws will be pre- 
served and may be satisfied in an electronic 
format. 

3. Real Estate Transactions. It is important 
to distinguish between the efficacy of paper 
documents involving real estate between the 
parties, as opposed to their effect on third 
parties. As between the parties it is unneces- 
sary to maintain existing barriers to electronic 
contracting. There are no unique characteris- 
tics to contracts relating to real property as 
opposed to other business and commercial (in- 
cluding consumer) contracts. Consequently, the 
decision whether to use an electronic medium 
for their agreements should be a matter for the 
parties to determine. Of course, to be effective 
against third parties state law generally re- 
quires filing with a governmental office. Pend- 
ing adoption of electronic filing systems by 
States, the need for a piece of paper to file to 
perfect rights against third parties, will be a 
consideration for the parties. In the event no- 
tarization and acknowledgment are required 
under other laws, Section 11 provides a means 
for such actions to be accomplished 
electronically. 

With respect to the requirements of govern- 
ment filing, those are left to the individual 
States in the decision of whether to adopt and 
implement electronic filing systems. (See op- 
tional Sections 17-19. [§§ 47-10-117, 47-10-118, 
47-10-120]) However, government recording 
systems currently require paper deeds includ- 
ing notarized, manual signatures. Although 
California and Illinois are experimenting with 
electronic filing systems, until such systems 
become widespread, the parties likely will 
choose to use, at the least, a paper deed for 
filing purposes. Nothing in this Act precludes 
the parties from selecting the medium best 
suited to the needs of the particular transac- 
tion. Parties may wish to consummate the 
transaction using electronic media in order to 
avoid expensive travel. Yet the actual deed may 
be in paper form to assure compliance with 
existing recording systems and requirements. 
The critical point is that nothing in this Act 
prevents the parties from selecting paper or 
electronic media for all or part of their 
transaction. 

4. Consumer Protection Statutes. Consumer 
protection provisions in state law often require 
that information be disclosed or provided to a 
consumer in writing. Because this Act does 
apply to such transactions, the question of 
whether such laws should be specifically ex- 
cluded was considered. Exclusion of consumer 
transactions would eliminate a huge group of 
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commercial transactions which benefit consum- 
ers by enabling the efficiency of the electronic 
medium. Commerce over the Internet is driven 
by consumer demands and concerns and must 
be included. 

At the same time, it is important to recognize 
the protective effects of many consumer stat- 
utes. Consumer statutes often require that in- 
formation be provided in writing, or may re- 
quire that the consumer separately sign or 
initial a particular provision to evidence that 
the consumer’s attention was brought to the 
provision. Subsection (1) requires electronic re- 
cords to be retainable by a person whenever the 
law requires information to be delivered in 
writing. The section imposes a significant bur- 
den on the sender of information. The sender 
must assure that the information system of the 
recipient is compatible with, and capable of 
retaining the information sent by, the sender’s 
system. Furthermore, nothing in this Act per- 
mits the avoidance of legal requirements of 
separate signatures or initialing. The Act sim- 
ply permits the signature or initialing to be 
done electronically. 

Other consumer protection statutes require 
(expressly or implicitly) that certain informa- 
tion be presented in a certain manner or for- 
mat. Laws requiring information to be pre- 
sented in particular fonts, formats or in similar 
fashion, as well as laws requiring conspicuous 
displays of information are preserved. Section 
8(b)(3) [§ 47-10-108 (b)(3)] specifically pre- 
serves the applicability of such requirements in 
an electronic environment. In the case of legal 
requirements that information be presented or 
appear conspicuous, the determination of what 
is conspicuous will be left to other law. Section 
8 [§ 47-10-108(b)(3)] was included to specifi- 
cally preserve the protective functions of such 
disclosure statutes, while at the same time 
allowing the use of electronic media if the 
substantive requirements of the other laws 
could be satisfied in the electronic medium. 

Formatting and separate signing require- 


47-10-104. [Repealed.] 


Compiler’s Notes. 
Former § 47-10-104 (Acts 2001, ch. 72, § 4), 
concerning the prospective application of title 
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ments serve a critical purpose in much con- 
sumer protection legislation, to assure that 
information is not slipped past the unsuspect- 
ing consumer. Not only does this Act not disturb 
those requirements, it preserves those require- 
ments. In addition, other bodies of substantive 
law continue to operate to allow the courts to 
police any such bad conduct or overreaching, 
e.g., unconscionability, fraud, duress, mistake 
and the like. These bodies of law remain appli- 
cable regardless of the medium in which a 
record appears. 

The requirement that both parties agree to 
conduct a transaction electronically also pre- 
vents the imposition of an electronic medium 
on unwilling parties See Section 5(b) [§ 47-10- 
105(b)]. In addition, where the law requires 
inclusion of specific terms or language, those 
requirements are preserved broadly by Section 
5(e) [§ 47-10-105(e)]. 

Requirements that information be sent to, or 
received by, someone have been preserved in 
Section 15 [§ 47-10-115]. As in the paper world, 
obligations to send do not impose any duties on 
the sender to assure receipt, other than reason- 
able methods of dispatch. In those cases where 
receipt is required legally, Sections 5, 8, and 15 
[$§ 47-10-105, 47-10-108, and 47-10-115] im- 
pose the burden on the sender to assure deliv- 
ery to the recipient if satisfaction of the legal 
requirement is to be fulfilled. 

The preservation of existing safeguards, to- 
gether with the ability to opt out of the elec- 
tronic medium entirely, demonstrate the lack of 
any need generally to exclude consumer protec- 
tion laws from the operation of this Act. Legis- 
latures may wish to focus any review on those 
statutes which provide for post-contract forma- 
tion and post-breach notices to be in paper. 
However, any such consideration must also 
balance the needed protections against the po- 
tential burdens which may be imposed. Con- 
sumers and others will not be well served by 
restrictions which preclude the employment of 
electronic technologies sought and desired by 
consumers. 


47, chapter 10, was repealed by Acts 2008, ch. 
814, § 1, effective July 1, 2008. 


47-10-105. Use of electronic records and electronic signatures — 
Variation by agreement. 


(a) This chapter does not require a record or signature to be created, 
generated, sent, communicated, received, stored, or otherwise processed or 
used by electronic means or in electronic form. 

(b) This chapter applies only to transactions between parties each of which 
has agreed to conduct transactions by electronic means. Whether the parties 
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agree to conduct a transaction by electronic means is determined from the 
context and surrounding circumstances, including the parties’ conduct. 

(c) A party that agrees to conduct a transaction by electronic means may 
refuse to conduct other transactions by electronic means. The right granted by 
this subsection (c) may not be waived by agreement. 

(d) Except as otherwise provided in this chapter, the effect of any of its 
provisions may be varied by agreement. The presence in certain provisions of 
this chapter of the words “unless otherwise agreed,” or words of similar import, 
does not imply that the effect of other provisions may not be varied by 
agreement. 

(e) Whether an electronic record or electronic signature has legal conse- 


quences is determined by this chapter and other applicable law. 


History. 
Acts 2001, ch. 72, § 5. 


COMMENTS TO OFFICIAL TEXT 


This section limits the applicability of this 
Act to transactions which parties have agreed 
to conduct electronically. Broad interpretation 
of the term agreement is necessary to assure 
that this Act has the widest possible application 
consistent with its purpose of removing barri- 
ers to electronic commerce. 

1. This section makes clear that this Act is 
intended to facilitate the use of electronic 
means, but does not require the use of elec- 
tronic records and signatures. This fundamen- 
tal principle is set forth in subsection (a) and 
elaborated by subsections (b) and (c), which 
require an intention to conduct transactions 
electronically and preserve the right of a party 
to refuse to use electronics in any subsequent 
transaction. 

2. The paradigm of this Act is two willing 
parties doing transactions electronically. It is 
therefore appropriate that the Act is voluntary 
and preserves the greatest possible party au- 
tonomy to refuse electronic transactions. The 
requirement that party agreement be found 
from all the surrounding circumstances is a 
limitation on the scope of this Act. 

3. If this Act is to serve to facilitate electronic 
transactions, it must be applicable under cir- 
cumstances not rising to a full fledged contract 
to use electronics. While absolute certainty can 
be accomplished by obtaining an explicit con- 
tract before relying on electronic transactions, 
such an explicit contract should not be neces- 
sary before one may feel safe in conducting 
transactions electronically. Indeed, such a re- 
quirement would itself be an unreasonable bar- 
rier to electronic commerce, at odds with the 
fundamental purpose of this Act. Accordingly, 
the requisite agreement, express or implied, 
must be determined from all available circum- 
stances and evidence. 

4. Subsection (b) provides that the Act ap- 
plies to transactions in which the parties have 


agreed to conduct the transaction electroni- 
cally. In this context it is essential that the 
parties’ actions and words be broadly construed 
in determining whether the requisite agree- 
ment exists. Accordingly, the Act expressly pro- 
vides that the party’s agreement is to be found 
from all circumstances, including the parties’ 
conduct. The critical element is the intent of a 
party to conduct a transaction electronically. 
Once that intent is established, this Act ap- 
plies. See Restatement 2d Contracts, Sections 
2; 3; and ‘19! 

Examples of circumstances from which it 
may be found that parties have reached an 
agreement to conduct transactions electroni- 
cally include the following: 

A. Automaker and supplier enter into a 
Trading Partner Agreement setting forth the 
terms, conditions and methods for the conduct 
of business between them electronically. 

B. Joe gives out his business card with his 
business e-mail address. It may be reasonable, 
under the circumstances, for a recipient of the 
card to infer that Joe has agreed to communi- 
cate electronically for business purposes. How- 
ever, in the absence of additional facts, it would 
not necessarily be reasonable to infer Joe’s 
agreement to communicate electronically for 
purposes outside the scope of the business 
indicated by use of the business card. 

C. Sally may have several e-mail ad- 
dresses — home, main office, office of a non- 
profit organization on whose board Sally sits. In 
each case, it may be reasonable to infer that 
Sally is willing to communicate electronically 
with respect to business related to the business/ 
purpose associated with the respective e-mail 
addresses. However, depending on the circum- 
stances, it may not be reasonable to communi- 
cate with Sally for purposes other than those 
related to the purpose for which she main- 
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tained a particular e-mail account. 

D. Among the circumstances to be consid- 
ered in finding an agreement would be the time 
when the assent occurred relative to the timing 
of the use of electronic communications. If one 
orders books from an on-line vendor, such as 
Bookseller.com, the intention to conduct that 
transaction and to receive any correspondence 
related to the transaction electronically can be 
inferred from the conduct. Accordingly, as to 
information related to that transaction it is 
reasonable for Bookseller to deal with the indi- 
vidual electronically. 

The examples noted above are intended to 
focus the inquiry on the party’s agreement to 
conduct a transaction electronically. Similarly, 
if two people are at a meeting and one tells the 
other to send an e-mail to confirm a transaction 
— the requisite agreement under subsection (b) 
would exist. In each case, the use of a business 
card, statement at a meeting, or other evidence 
of willingness to conduct a transaction elec- 
tronically must be viewed in light of all the 
surrounding circumstances with a view toward 
broad validation of electronic transactions. 

5. Just as circumstances may indicate the 
existence of agreement, express or implied from 
surrounding circumstances, circumstances 
may also demonstrate the absence of true 
agreement. For example: 

A. If Automaker, Inc. were to issue a recall of 
automobiles via its Internet web site, it would 
not be able to rely on this Act to validate that 
notice in the case of a person who never logged 
on to the web site, or indeed, had no ability to 
do so, notwithstanding a clause in a paper 
purchase contract by which the buyer agreed to 
receive such notices in such a manner. 

B. Buyer executes a standard form contract 
in which an agreement to receive all notices 
electronically in set forth on page 3 in the midst 
of other fine print. Buyer has never communi- 
cated with Seller electronically, and has not 
provided any other information in the contract 
to suggest a willingness to deal electronically. 
Not only is it unlikely that any but the most 
formalistic of agreements may be found, but 
nothing in this Act prevents courts from polic- 
ing such form contracts under common law 
doctrines relating to contract formation, uncon- 
scionability and the like. 

6. Subsection (c) has been added to make 
clear the ability of a party to refuse to conduct 
a transaction electronically, even if the person 
has conducted transactions electronically in the 
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past. The effectiveness of a party’s refusal to 
conduct a transaction electronically will be de- 
termined under other applicable law in light of 
all surrounding circumstances. Such circum- 
stances must include an assessment of the 
transaction involved. 

A party’s right to decline to act electronically 
under a specific contract, on the ground that 
each action under that contract amounts to a 
separate “transaction,” must be considered in 
light of the purpose of the contract and the 
action to be taken electronically. For example, 
under a contract for the purchase of goods, the 
giving and receipt of notices electronically, as 
provided in the contract, should not be viewed 
as discreet transactions. Rather such notices 
amount to separate actions which are part of 
the “transaction” of purchase evidenced by the 
contract. Allowing one party to require a 
change of medium in the middle of the transac- 
tion evidenced by that contract is not the pur- 
pose of this subsection. Rather this subsection 
is intended to preserve the party’s right to 
conduct the next purchase in a non-electronic 
medium. 

7. Subsection (e) is an essential provision in 
the overall scheme of this Act. While this Act 
validates and effectuates electronic records and 
electronic signatures, the legal effect of such 
records and signatures is left to existing sub- 
stantive law outside this Act except in very 
narrow circumstances. See, e.g., Section 16 
[§ 47-10-116]. Even when this Act operates to 
validate records and signatures in an electronic 
medium, it expressly preserves the substantive 
rules of other law applicable to such records. 
See, e.g., Section 11 [§ 47-10-111]. 

For example, beyond validation of records, 
signatures and contracts based on the medium 
used, Section 7 (a) and (b) [§ 47-10-107 (a) and 
(b)] should not be interpreted as establishing 
the legal effectiveness of any given record, 
signature or contract. Where a rule of law 
requires that the record contain minimum sub- 
stantive content, the legal effect of such a 
record will depend on whether the record meets 
the substantive requirements of other appli- 
cable law. 

Section 8 [§ 47-10-108] expressly preserves a 
number of legal requirements in currently ex- 
isting law relating to the presentation of infor- 
mation in writing. Although this Act now would 
allow such information to be presented in an 
electronic record, Section 8 provides that the 
other substantive requirements of law must be 
satisfied in the electronic medium as well. 


47-10-106. Construction and application. 


This chapter must be construed and applied to: 
(1) Facilitate electronic transactions consistent with other applicable law; 
(2) Be consistent with reasonable practices concerning electronic trans- 
actions and with the continued expansion of those practices; and 
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(3) Effectuate its general purpose to make uniform the law with respect to 
the subject of this chapter among states enacting it. 


History. 
Acts 2001, ch. 72, § 6. 


COMMENTS TO OFFICIAL TEXT 


1. The purposes and policies of this Act are 

(a) to facilitate and promote commerce and 
governmental transactions by validating and 
authorizing the use of electronic records and 
electronic signatures; 

(b) to eliminate barriers to electronic com- 
merce and governmental transactions resulting 
from uncertainties relating to writing and sig- 
nature requirements; 

(c) to simplify, clarify and modernize the law 
governing commerce and governmental trans- 
actions through the use of electronic means; 

(d) to permit the continued expansion of 
commercial and governmental electronic prac- 
tices through custom, usage and agreement of 
the parties; 

(e) to promote uniformity of the law among 
the States (and worldwide) relating to the use 
of electronic and similar technological means of 
effecting and performing commercial and gov- 
ernmental transactions; 


(f) to promote public confidence in the valid- 
ity, integrity and reliability of electronic com- 
merce and governmental transactions; and 

(g) to promote the development of the legal 
and business infrastructure necessary to imple- 
ment electronic commerce and governmental 
transactions. 

2. This Act has been drafted to permit flex- 
ible application consistent with its purpose to 
validate electronic transactions. The provisions 
of this Act validating and effectuating the em- 
ploy of electronic media allow the courts to 
apply them to new and unforeseen technologies 
and practices. As time progresses, it is antici- 
pated that what is new and unforeseen today 
will be commonplace tomorrow. Accordingly, 
this legislation is intended to set a framework 
for the validation of media which may be devel- 
oped in the future and which demonstrate the 
same qualities as the electronic media contem- 
plated and validated under this Act. 


47-10-107. Legal recognition of electronic records, electronic signa- 
tures, and electronic contracts. 


(a) A record or signature may not be denied legal effect or enforceability 


solely because it is in electronic form. 


(b) Acontract may not be denied legal effect or enforceability solely because 
an electronic record was used in its formation. 
(c) If a law requires a record to be in writing, an electronic record satisfies 


the law. 


(d) If a law requires a signature, an electronic signature satisfies the law. 


History. 
Acts 2001, ch. 72, § 7. 


NOTES TO DECISIONS 


1. Statute of Frauds. 

As the parties intended to finalize their 
settlement agreement by electronic means, un- 
der T.C.A. § 47-10-107(c) of the Uniform Elec- 
tronic Transactions Act, T.C.A. § 47-10-101 et 
seq., emails their counsel exchanged consti- 
tuted a writing for purposes of the Statute of 


Frauds, T.C.A. § 29-2-101, the typed name of 
appellant’s counsel on the emails constituted 
an “electronic signature” under § 47-10-107(d), 
and the settlement agreement set forth in the 
emails was thus enforceable. Waddle v. Elrod, 
367 S.W.3d 217, 2012 Tenn. LEXIS 290 (Tenn. 
Apr. 24, 2012). 


COMMENTS TO OFFICIAL TEXT 


1. This section sets forth the fundamental 
premise of this Act: namely, that the medium in 


which a record, signature, or contract is cre- 
ated, presented or retained does not affect it’s 
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legal significance. Subsections (a) and (b) are 
designed to eliminate the single element of 
medium as a reason to deny effect or enforce- 
ability to a record, signature, or contract. The 
fact that the information is set forth in an 
electronic, as opposed to paper, record is 
irrelevant. 

2. Under Restatement 2d Contracts Section 
8, a contract may have legal effect and yet be 
unenforceable. Indeed, one circumstance where 
a record or contract may have effect but be 
unenforceable is in the context of the Statute of 
Frauds. Though a contract may be unenforce- 
able, the records may have collateral effects, as 
in the case of a buyer that insures goods pur- 
chased under a contract unenforceable under 
the Statute of Frauds. The insurance company 
may not deny a claim on the ground that the 
buyer is not the owner, though the buyer may 
have no direct remedy against seller for failure 
to deliver. See Restatement 2d Contracts, Sec- 
tion 8, Illustration 4. 

While this section would validate an elec- 
tronic record for purposes of a statute of frauds, 
if an agreement to conduct the transaction 
electronically cannot reasonably be found (See 
Section 5(b) [§ 47-10-105(b)]) then a necessary 
predicate to the applicability of this Act would 
be absent and this Act would not validate the 
electronic record. Whether the electronic record 
might be valid under other law is not addressed 
by this Act. 

3. Subsections (c) and (d) provide the posi- 
tive assertion that electronic records and signa- 
tures satisfy legal requirements for writings 
and signatures. The provisions are limited to 
requirements in laws that a record be in writ- 
ing or be signed. This section does not address 
requirements imposed by other law in addition 
to requirements for writings and signatures 
See, e.g., Section 8 [§ 47-10-108]. 

Subsections (c) and (d) are particularized 
applications of subsection (a). The purpose is to 
validate and effectuate electronic records and 
signatures as the equivalent of writings, sub- 
ject to all of the rules applicable to the efficacy 
of a writing, except as such other rules are 
modified by the more specific provisions of this 
Act. 

Illustration 1: A sends the following e-mail to 
B: “I hereby offer to buy widgets from you, 
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delivery next Tuesday. /s/ A.” B responds with 
the following e-mail: “I accept your offer to buy 
widgets for delivery next Tuesday. /s/ B.” The 
e-mails may not be denied effect solely because 
they are electronic. In addition, the e-mails do 
qualify as records under the Statute of Frauds. 
However, because there is no quantity stated in 
either record, the parties’ agreement would be 
unenforceable under existing UCC Section 
2-201(1) [§ 47-2-201(1)]. 

Illustration 2: A sends the following e-mail to 
B: “I hereby offer to buy 100 widgets for $1000, 
delivery next Tuesday. /s/ A.” B responds with 
the following e-mail: “I accept your offer to 
purchase 100 widgets for $1000, delivery next 
Tuesday. /s/ B.” In this case the analysis is the 
same as in Illustration 1 except that here the 
records otherwise satisfy the requirements of 
UCC Section 2-201(1) [§ 47-2-201(1)]. The 
transaction may not be denied legal effect 
solely because there is not a pen and ink 
“writing” or “signature”. 

4, Section 8 [§ 47-10-108] addresses addi- 
tional requirements imposed by other law 
which may affect the legal effect or enforceabil- 
ity of an electronic record in a particular case. 
For example, in Section 8(a) [§ 47-10-108(a)] 
the legal requirement addressed is the provi- 
sion of information in writing. The section then 
sets forth the standards to be applied in deter- 
mining whether the provision of information by 
an electronic record is the equivalent of the 
provision of information in writing. The re- 
quirements in Section 8 [§ 47-10-108] are in 
addition to the bare validation that occurs 
under this section. 

5. Under the substantive law applicable to a 
particular transaction within this Act, the legal 
effect of an electronic record may be separate 
from the issue of whether the record contains a 
signature. For example, where notice must be 
given as part of a contractual obligation, the 
effectiveness of the notice will turn on whether 
the party provided the notice regardless of 
whether the notice was signed (See Section 15 
[§ 47-10-115]). An electronic record attributed 
to a party under Section 9 [§ 47-10-109] and 
complying with the requirements of Section 15 
[§ 47-10-115] would suffice in that case, not- 
withstanding that it may not contain an elec- 
tronic signature. 


47-10-108. Provision of information in writing — Presentation of 


records. 


(a) If parties have agreed to conduct a transaction by electronic means and 
a law requires a person to provide, send, or deliver information in writing to 
another person, the requirement is satisfied if the information is provided, 
sent, or delivered, as the case may be, in an electronic record capable of 
retention by the recipient at the time of receipt. An electronic record is not 
capable of retention by the recipient if the sender or its information processing 
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system inhibits the ability of the recipient to print or store the electronic 
record. 

(b) If a law other than this chapter requires a record (i) to be posted or 
displayed in a certain manner, (ii) to be sent, communicated, or transmitted by 
a specified method, or (iii) to contain information that is formatted in a certain 
manner, the following rules apply: 

(1) The record must be posted or displayed in the manner specified in the 
other law; 

(2) Except as otherwise provided in subsection (d)(2), the record must be 
sent, communicated, or transmitted by the method specified in the other law; 
and 

(3) The record must contain the information formatted in the manner 
specified in the other law. 

(c) Ifa sender inhibits the ability of a recipient to store or print an electronic 
record, the electronic record is not enforceable against the recipient. 

(d) The requirements of this section may not be varied by agreement, but: 

(1) To the extent a law other than this chapter requires information to be 
provided, sent, or delivered in writing but permits that requirement to be 
varied by agreement, the requirement under subsection (a) that the infor- 
mation be in the form of an electronic record capable of retention may also 
be varied by agreement; and 

(2) A requirement under a law other than this chapter to send, commu- 
nicate, or transmit a record by first class mail, postage prepaid or by regular 
United States mail, may be varied by agreement to the extent permitted by 


the other law. 


History. 
Acts 2001, ch. 72, § 8. 


COMMENTS TO OFFICIAL TEXT 


1. This section is a savings provision, de- 
signed to assure, consistent with the funda- 
mental purpose of this Act, that otherwise ap- 
plicable substantive law will not be overridden 
by this Act. The section makes clear that while 
the pen and ink provisions of such other law 
may be satisfied electronically, nothing in this 
Act vitiates the other requirements of such 
laws. The section addresses a number of issues 
related to disclosures and notice provisions in 
other laws. 

2. This section is independent of the prior 
section. Section 7 [§ 47-10-107] refers to legal 
requirements for a writing. This section refers 
to legal requirements for the provision of infor- 
mation in writing or relating to the method or 
manner of presentation or delivery of informa- 
tion. The section addresses more specific legal 
requirements of other laws, provides standards 
for satisfying the more particular legal require- 
ments, and defers to other law for satisfaction 
of requirements under those laws. 

3. Under subsection (a), to meet a require- 
ment of other law that information be provided 


in writing, the recipient of an electronic record 
of the information must be able to get to the 
electronic record and read it, and must have the 
ability to get back to the information in some 
way at a later date. Accordingly, the section 
requires that the electronic record be capable of 
retention for later review. 

The section specifically provides that any 
inhibition on retention imposed by the sender 
or the sender’s system will preclude satisfac- 
tion of this section. Use of technological means 
now existing or later developed which prevents 
the recipient from retaining a copy the informa- 
tion would result in a determination that infor- 
mation has not been provided under subsection 
(a). The policies underlying laws requiring the 
provision of information in writing warrant the 
imposition of an additional burden on the 
sender to make the information available in a 
manner which will permit subsequent refer- 
ence. A difficulty does exist for senders of infor- 
mation because of the disparate systems of 
their recipients and the capabilities of those 
systems. However, in order to satisfy the legal 
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requirement of other law to make information 
available, the sender must assure that the 
recipient receives and can retain the informa- 
tion. However, it is left for the courts to deter- 
mine whether the sender has complied with 
this subsection if evidence demonstrates that it 
is something peculiar the recipient’s system 
which precludes subsequent reference to the 
information. 

4. Subsection (b) is a savings provision for 
laws which provide for the means of delivering 
or displaying information and which are not 
affected by the Act. For example, if a law 
requires delivery of notice by first class US 
mail, that means of delivery would not be 
affected by this Act. The information to be 
delivered may be provided on a disc, i.e., in 
electronic form, but the particular means of 
delivery must still be via the US postal service. 
Display, delivery and formatting requirements 
will continue to be applicable to electronic re- 
cords and signatures. If those legal require- 
ments can be satisfied in an electronic medium, 
e.g., the information can be presented in the 
equivalent of 20 point bold type as required by 
other law, this Act will validate the use of the 
medium, leaving to the other applicable law the 
question of whether the particular electronic 
record meets the other legal requirements. If a 
law requires that particular records be deliv- 
ered together, or attached to other records, this 
Act does not preclude the delivery of the records 
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together in an electronic communication, so 
long as the records are connected or associated 
with each other in a way determined to satisfy 
the other law. 

5. Subsection (c) provides incentives for 
senders of information to use systems which 
will not inhibit the other party from retaining 
the information. However, there are circum- 
stances where a party providing certain infor- 
mation may wish to inhibit retention in order to 
protect intellectual property rights or prevent 
the other party from retaining confidential in- 
formation about the sender. In such cases inhi- 
bition is understandable, but if the sender 
wishes to enforce the record in which the infor- 
mation is contained, the sender may not inhibit 
its retention by the recipient. Unlike subsection 
(a), subsection (c) applies in all transactions 
and simply provides for unenforceability 
against the recipient. Subsection (a) applies 
only where another law imposes the writing 
requirement, and subsection (a) imposes a 
broader responsibility on the sender to assure 
retention capability by the recipient. 

6. The protective purposes of this section 
justify the non-waivability provided by subsec- 
tion (d). However, since the requirements for 
sending and formatting and the like are im- 
posed by other law, to the extent other law 
permits waiver of such protections, there is no 
justification for imposing a more severe burden 
in an electronic environment. 


47-10-109. Attribution and effect of electronic record and electronic 


signature. 


(a) An electronic record or electronic signature is attributable to a person as 


if it were the act of the person. The act of the person may be shown in any 
manner, including a showing of the efficacy of any security procedure applied 
to determine the person to whom the electronic record or electronic signature 


was attributable. 


(b) The effect of an electronic record or electronic signature attributed to a 
person under subsection (a) is determined from the context and surrounding 
circumstances at the time of its creation, execution, or adoption, including the 
parties’ agreement, if any, and otherwise as provided by law. 


History. 
Acts 2001, ch. 72, § 9. 


COMMENTS TO OFFICIAL TEXT 


1. Under subsection (a), so long as the elec- 
tronic record or electronic signature resulted 
from a person’s action it will be attributed to 
that person — the legal effect of that attribu- 
tion is addressed in subsection (b). This section 
does not alter existing rules of law regarding 
attribution. The section assures that such rules 
will be applied in the electronic environment. A 
person’s actions include actions taken by hu- 


man agents of the person, as well as actions 
taken by an electronic agent, i.e., the tool, of the 
person. Although the rule may appear to state 
the obvious, it assures that the record or signa- 
ture is not ascribed to a machine, as opposed to 
the person operating or programming the 
machine. 

In each of the following cases, both the elec- 
tronic record and electronic signature would be 
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attributable to a person under subsection (a): 

A. The person types his/her name as part 
of an e-mail purchase order; 

B. The person’s employee, pursuant to au- 
thority, types the person’s name as part of an 
e-mail purchase order; 

C. The person’s computer, programmed to 
order goods upon receipt of inventory informa- 
tion within particular parameters, issues a 
purchase order which includes the person’s 
name, or other identifying information, as part 
of the order. 

In each of the above cases, law other than 
this Act would ascribe both the signature and 
the action to the person if done in a paper 
medium. Subsection (a) expressly provides that 
the same result will occur when an electronic 
medium is used. 

2. Nothing in this section affects the use of a 
signature as a device for attributing a record to 
a person. Indeed, a signature is often the pri- 
mary method for attributing a record to a 
person. In the foregoing examples, once the 
electronic signature is attributed to the person, 
the electronic record would also be attributed to 
the person, unless the person established 
fraud, forgery, or other invalidating cause. 
However, a signature is not the only method for 
attribution. 

3. The use of facsimile transmissions pro- 
vides a number of examples of attribution using 
information other than a signature. A facsimile 
may be attributed to a person because of the 
information printed across the top of the page 
that indicates the machine from which it was 
sent. Similarly, the transmission may contain a 
letterhead which identifies the sender. Some 
cases have held that the letterhead actually 
constituted a signature because it was a symbol 
adopted by the sender with intent to authenti- 
cate the facsimile. However, the signature de- 
termination resulted from the necessary find- 
ing of intention in that case. Other cases have 
found facsimile letterheads NOT to be signa- 
tures because the requisite intention was not 
present. The critical point is that with or with- 
out a signature, information within the elec- 
tronic record may well suffice to provide the 
facts resulting in attribution of an electronic 
record to a particular party. 

In the context of attribution of records, nor- 
mally the content of the record will provide the 
necessary information for a finding of attribu- 
tion. It is also possible that an established 
course of dealing between parties may result in 
a finding of attribution Just as with a paper 
record, evidence of forgery or counterfeiting 
may be introduced to rebut the evidence of 
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attribution. 

4. Certain information may be present in an 
electronic environment that does not appear to 
attribute but which clearly links a person to a 
particular record. Numerical codes, personal 
identification numbers, public and private key 
combinations all serve to establish the party to 
whom an electronic record should be attrib- 
uted. Of course security procedures will be 
another piece of evidence available to establish 
attribution. 

The inclusion of a specific reference to secu- 
rity procedures as a means of proving attribu- 
tion is salutary because of the unique impor- 
tance of security procedures in the electronic 
environment. In certain processes, a technical 
and technological security procedure may be 
the best way to convince a trier of fact that a 
particular electronic record or signature was 
that of a particular person. In certain circum- 
stances, the use of a security procedure to 
establish that the record and related signature 
came from the person’s business might be nec- 
essary to overcome a claim that a hacker inter- 
vened. The reference to security procedures is 
not intended to suggest that other forms of 
proof of attribution should be accorded less 
persuasive effect. It is also important to recall 
that the particular strength of a given proce- 
dure does not affect the procedure’s status as a 
security procedure, but only affects the weight 
to be accorded the evidence of the security 
procedure as tending to establish attribution. 

5. This section does apply in determining the 
effect of a “click-through” transaction. A “click- 
through” transaction involves a process which, 
if executed with an intent to “sign,” will be an 
electronic signature. See definition of Elec- 
tronic Signature. In the context of an anony- 
mous “click-through,” issues of proof will be 
paramount. This section will be relevant to 
establish that the resulting electronic record is 
attributable to a particular person upon the 
requisite proof, including security procedures 
which may track the source of the 
click-through. 

6. Once it is established that a record or 
signature is attributable to a particular party, 
the effect of a record or signature must be 
determined in light of the context and sur- 
rounding circumstances, including the parties’ 
agreement, if any. Also informing the effect of 
any attribution will be other legal require- 
ments considered in light of the context. Sub- 
section (b) addresses the effect of the record or 
signature once attributed to a person. 


47-10-110. Effect of change or error. 


If a change or error in an electronic record occurs in a transmission between 
parties to a transaction, the following rules apply: 
(1) Ifthe parties have agreed to use a security procedure to detect changes 
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or errors and one party has conformed to the procedure, but the other party 
has not, and the nonconforming party would have detected the change or 
error had that party also conformed, the conforming party may avoid the 
effect of the changed or erroneous electronic record; 

(2) In an automated transaction involving an individual, the individual 
may avoid the effect of an electronic record that resulted from an error made 
by the individual in dealing with the electronic agent of another person if the 
electronic agent did not provide an opportunity for the prevention or 
correction of the error and, at the time the individual learns of the error, the 


individual: 


(A) Promptly notifies the other person of the error and that the 
individual did not intend to be bound by the electronic record received by 


the other person; 


(B) Takes reasonable steps, including steps that conform to the other 
person’s reasonable instructions, to return to the other person or, if 
instructed by the other person, to destroy the consideration received, if 
any, as a result of the erroneous electronic record; and 

(C) Has not used or received any benefit or value from the consider- 
ation, if any, received from the other person; 

(3) Ifneither paragraph (1) nor paragraph (2) applies, the change or error 
has the effect provided by other law, including the law of mistake, and the 


parties’ contract, if any; and 


(4) Paragraphs (2) and (3) may not be varied by agreement. 


History. 
Acts 2001, ch. 72, § 10. 


COMMENTS TO OFFICIAL TEXT 


1. This section is limited to changes and 
errors occurring in transmissions between par- 
ties — whether person-person (paragraph 1) or 
in an automated transaction involving an indi- 
vidual and a machine (paragraphs 1 and 2). 
The section focuses on the effect of changes and 
errors occurring when records are exchanged 
between parties. In cases where changes and 
errors occur in contexts other than transmis- 
sion, the law of mistake is expressly made 
applicable to resolve the conflict. 

The section covers both changes and errors. 
For example, if Buyer sends a message to Seller 
ordering 100 widgets, but Buyer’s information 
processing system changes the order to 1000 
widgets, a “change” has occurred between what 
Buyer transmitted and what Seller received. If 
on the other hand, Buyer typed in 1000 intend- 
ing to order only 100, but sent the message 
before noting the mistake, an error would have 
occurred which would also be covered by this 
section. 

2. Paragraph (1) deals with any transmis- 
sion where the parties have agreed to use a 
security procedure to detect changes and er- 
rors. It operates against the non-conforming 
party, i.e., the party in the best position to have 


avoided the change or error, regardless of 
whether that person is the sender or recipient. 
The source of the error/change is not indicated, 
and so both human and machine errors/ 
changes would be covered. With respect to 
errors or changes that would not be detected by 
the security procedure even if applied, the 
parties are left to the general law of mistake to 
resolve the dispute. 

3. Paragraph (1) applies only in the situation 
where a security procedure would detect the 
error/change but one party fails to use the 
procedure and does not detect the error/change. 
In such a case, consistent with the law of 
mistake generally, the record is made avoidable 
at the instance of the party who took all avail- 
able steps to avoid the mistake. See Restate- 
ment 2d Contracts Sections 152-154. 

Making the erroneous record avoidable by 
the conforming party is consistent with Sec- 
tions 158 and 154 of the Restatement 2d Con- 
tracts because the non-conforming party was in 
the best position to avoid the problem, and 
would bear the risk of mistake. Such a case 
would constitute mistake by one party. The 
mistaken party (the conforming party) would 
be entitled to avoid any resulting contract un- 
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der Section 153 because s/he does not have the 
risk of mistake and the non-conforming party 
had reason to know of the mistake. 

4. As with paragraph (1), paragraph (2), 
when applicable, allows the mistaken party to 
avoid the effect of the erroneous electronic 
record. However, the subsection is limited to 
human error on the part of an individual when 
dealing with the electronic agent of the other 
party. In a transaction between individuals 
there is a greater ability to correct the error 
before parties have acted on it. However, when 
an individual makes an error while dealing 
with the electronic agent of the other party, it 
may not be possible to correct the error before 
the other party has shipped or taken other 
action in reliance on the erroneous record. 

Paragraph (2) applies only to errors made by 
individuals. If the error results from the elec- 
tronic agent, it would constitute a system error. 
In such a case the effect of that error would be 
resolved under paragraph (1) if applicable, oth- 
erwise under paragraph (3) and the general law 
of mistake. 

5. The party acting through the electronic 
agent/machine is given incentives by this sec- 
tion to build in safeguards which enable the 
individual to prevent the sending of an errone- 
ous record, or correct the error once sent. For 
example, the electronic agent may be pro- 
gramed to provide a “confirmation screen” to 
the individual setting forth all the information 
the individual initially approved. This would 
provide the individual with the ability to pre- 
vent the erroneous record from ever being sent. 
Similarly, the electronic agent might receive 
the record sent by the individual and then send 
back a confirmation which the individual must 
again accept before the transaction is com- 
pleted. This would allow for correction of an 
erroneous record. In either case, the electronic 
agent would “provide an opportunity for pre- 
vention or correction of the error,” and the 
subsection would not apply. Rather, the affect of 
any error is governed by other law. 

6. Paragraph (2) also places additional re- 
quirements on the mistaken individual before 
the paragraph may be invoked to avoid an 
erroneous electronic record. The individual 
must take prompt action to advise the other 
party of the error and the fact that the indi- 
vidual did not intend the electronic record. 
Whether the action is prompt must be deter- 
mined from all the circumstances including the 
individual’s ability to contact the other party. 
The individual should advise the other party 
both of the error and of the lack of intention to 
be bound (i.e., avoidance) by the electronic 
record received. Since this provision allows 
avoidance by the mistaken party, that party 
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should also be required to expressly note that it 
is seeking to avoid the electronic record, i.e., 
lacked the intention to be bound. 

Second, restitution is normally required in 
order to undo a mistaken transaction. Accord- 
ingly, the individual must also return or de- 
stroy any consideration received, adhering to 
instructions from the other party in any case. 
This is to assure that the other party retains 
control over the consideration sent in error. 

Finally, and most importantly in regard to 
transactions involving intermediaries which 
may be harmed because transactions cannot be 
unwound, the individual cannot have received 
any benefit from the transaction. This section 
prevents a party from unwinding a transaction 
after the delivery of value and consideration 
which cannot be returned or destroyed. For 
example, if the consideration received is infor- 
mation, it may not be possible to avoid the 
benefit conferred. While the information itself 
could be returned, mere access to the informa- 
tion, or the ability to redistribute the informa- 
tion would constitute a benefit precluding the 
mistaken party from unwinding the transac- 
tion. It may also occur that the mistaken party 
receives consideration which changes in value 
between the time of receipt and the first oppor- 
tunity to return. In such a case restitution 
cannot be made adequately, and the transac- 
tion would not be avoidable. In each of the 
foregoing cases, under subparagraph (2)(c), the 
individual would have received the benefit of 
the consideration and would NOT be able to 
avoid the erroneous electronic record under 
this section. 

7. In all cases not covered by paragraphs (1) 
or (2), where error or change to a record occur, 
the parties contract, or other law, specifically 
including the law of mistake, applies to resolve 
any dispute. In the event that the parties’ 
contract and other law would achieve different 
results, the construction of the parties’ contract 
is left to the other law. If the error occurs in the 
context of record retention, Section 12 [§ 47-10- 
112] will apply. In that case the standard is one 
of accuracy and_ retrievability of the 
information. 

8. Paragraph (4) makes the error correction 
provision in paragraph (2) and the application 
of the law of mistake in paragraph (3) non- 
variable. Paragraph (2) provides incentives for 
parties using electronic agents to establish 
safeguards for individuals dealing with them. 
It also avoids unjustified windfalls to the indi- 
vidual by erecting stringent requirements be- 
fore the individual may exercise the right of 
avoidance under the paragraph. Therefore, 
there is no reason to permit parties to avoid the 
paragraph by agreement. Rather, parties 
should satisfy the paragraph’s requirements. 
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47-10-111. Notarization and acknowledgment. 


If a law requires a signature or record to be notarized, acknowledged, 
verified, or made under oath, the requirement is satisfied if the electronic 
signature of the person authorized to perform those acts, together with all 
other information required to be included by other applicable law, is attached 


to or logically associated with the signature or record. 


History. 
Acts 2001, ch. 72, § 11. 


Cross-References. 
Notaries public, title 8, ch. 16. 


COMMENTS TO OFFICIAL TEXT 


This section permits a notary public and 
other authorized officers to act electronically, 
effectively removing the stamp/seal require- 
ments. However, the section does not eliminate 
any of the other requirements of notarial laws, 
and consistent with the entire thrust of this 
Act, simply allows the signing and information 
to be accomplished in an electronic medium. 

For example, Buyer wishes to send a nota- 
rized Real Estate Purchase Agreement to Seller 
via e-mail. The notary must appear in the room 
with the Buyer, satisfy him/herself as to the 
identity of the Buyer, and swear to that identi- 
fication. All that activity must be reflected as 
part of the electronic Purchase Agreement and 
the notary’s electronic signature must appear 
as a part of the electronic real estate purchase 
contract. 


As another example, Buyer seeks to send 
Seller an affidavit averring defects in the prod- 
ucts received. A court clerk, authorized under 
state law to administer oaths, is present with 
Buyer in a room. The Clerk administers the 
oath and includes the statement of the oath, 
together with any other requisite information, 
in the electronic record to be sent to the Seller. 
Upon administering the oath and witnessing 
the application of Buyer’s electronic signature 
to the electronic record, the Clerk also applies 
his electronic signature to the electronic record. 
So long as all substantive requirements of other 
applicable law have been fulfilled and are re- 
flected in the electronic record, the sworn elec- 
tronic record of Buyer is as effective as if it had 
been transcribed on paper. 


47-10-112. Retention of electronic records — Originals. 


(a) If a law requires that a record be retained, the requirement is satisfied 
by retaining an electronic record of the information in the record which: 
(1) Accurately reflects the information set forth in the record after it was 
first generated in its final form as an electronic record or otherwise; and 
(2) Remains accessible for later reference. 
(b) A requirement to retain a record in accordance with subsection (a) does 
not apply to any information the sole purpose of which is to enable the record 


to be sent, communicated, or received. 


(c) A person may satisfy subsection (a) by using the services of another 
person if the requirements of that subsection are satisfied. 

(d) Ifa law requires a record to be presented or retained in its original form, 
or provides consequences if the record is not presented or retained in its 
original form, that law is satisfied by an electronic record retained in 


accordance with subsection (a). 


(e) If a law requires retention of a check, that requirement is satisfied by 
retention of an electronic record of the information on the front and back of the 
check in accordance with subsection (a). 

(f) A record retained as an electronic record in accordance with subsection 
(a) satisfies a law requiring a person to retain a record for evidentiary, audit, 
or like purposes, unless a law enacted after July 1, 2001, specifically prohibits 
the use of an electronic record for the specified purpose. 
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(g) This section does not preclude a governmental agency of this state from 
specifying additional requirements for the retention of a record subject to the 


agency's jurisdiction. 


History. 
Acts 2001, ch. 72, § 12. 


Section to Section References. 
This section is referred to in § 47-10-118. 


COMMENTS TO OFFICIAL TEXT 


1. This section deals with the serviceability 
of electronic records as retained records and 
originals. So long as there exists reliable assur- 
ance that the electronic record accurately re- 
produces the information, this section contin- 
ues the theme of establishing the functional 
equivalence of electronic and paper-based re- 
cords. This is consistent with Fed.R.Evid. 
1001(3) and Unif.R.Evid. 1001(3) (1974). This 
section assures that information stored elec- 
tronically will remain effective for all audit, 
evidentiary, archival and similar purposes. 

2. In an electronic medium, the concept of an 
original document is problematic. For example, 
as one drafts a document on a computer the 
“original” is either on a disc or the hard drive to 
which the document has been initially saved. If 
one periodically saves the draft, the fact is that 
at times a document may be first saved to disc 
then to hard drive, and at others vice versa. In 
such a case the “original” may change from the 
information on the disc to the information on 
the hard drive. Indeed, it may be argued that 
the “original” exists solely in RAM and, in a 
sense, the original is destroyed when a “copy” is 
saved to a disc or to the hard drive. In any 
event, in the context of record retention, the 
concern focuses on the integrity of the informa- 
tion, and not with its “originality.” 

3. Subsection (a) requires accuracy and the 
ability to access at a later time. The require- 
ment of accuracy is derived from the Uniform 
and Federal Rules of Evidence. The require- 
ment of continuing accessibility addresses the 
issue of technology obsolescence and the need 
to update and migrate information to develop- 
ing systems. It is not unlikely that within the 
span of 5-10 years (a period during which 
retention of much information is required) a 
corporation may evolve through one or more 
generations of technology. More to the point, 
this technology may be incompatible with each 
other necessitating the reconversion of infor- 
mation from one system to the other. 

For example, certain operating systems from 
the early 1980’s, e.g., memory typewriters, be- 
came obsolete with the development of personal 
computers. The information originally stored 
on the memory typewriter would need to be 
converted to the personal computer system in a 
way meeting the standards for accuracy con- 
templated by this section. It is also possible 
that the medium on which the information is 


stored is less stable. For example, information 
stored on floppy discs is generally less stable, 
and subject to a greater threat of disintegra- 
tion, that information stored on a computer 
hard drive. In either case, the continuing acces- 
sibility issue must be satisfied to validate infor- 
mation stored by electronic means under this 
section. 

This section permits parties to convert origi- 
nal written records to electronic records for 
retention so long as the requirements of sub- 
section (a) are satisfied. Accordingly, in the 
absence of specific requirements to retain writ- 
ten records, written records may be destroyed 
once saved as electronic records satisfying the 
requirements of this section. 

The subsection refers to the information con- 
tained in an electronic record, rather than 
relying on the term electronic record, as a 
matter of clarity that the critical aspect in 
retention is the information itself. What infor- 
mation must be retained is determined by the 
purpose for which the information is needed. If 
the addressing and pathway information re- 
garding an e-mail is relevant, then that infor- 
mation should also be retained. However if it is 
the substance of the e-mail that is relevant, 
only that information need be retained. Of 
course, wise record retention would include all 
such information since what information will 
be relevant at a later time will not be known. 

4. Subsections (b) and (c) simply make clear 
that certain ancillary information or the use of 
third parties, does not affect the serviceability 
of records and information retained electroni- 
cally. Again, the relevance of particular infor- 
mation will not be known until that informa- 
tion is required at a subsequent time. 

5. Subsection (d) continues the theme of the 
Act as validating electronic records as originals 
where the law requires retention of an original. 
The validation of electronic records and elec- 
tronic information as originals is consistent 
with the Uniform Rules of Evidence. See Uni- 
form Rules of Evidence 1001(3), 1002, 1003 and 
1004. 

6. Subsection (e) specifically addresses par- 
ticular concerns regarding check retention stat- 
utes in many jurisdictions. A Report compiled 
by the Federal Reserve Bank of Boston identi- 
fies hundreds of state laws which require the 
retention or production of original canceled 
checks. Such requirements preclude banks and 
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their customers from realizing the benefits and 
efficiencies related to truncation processes oth- 
erwise validated under current law. The ben- 
efits to banks and their customers from elec- 
tronic check retention are effectuated by this 
provision. 

7. Subsections (f) and (g) generally address 
other record retention statutes. As with check 
retention, all businesses and individuals may 
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realize significant savings from electronic re- 
cord retention. So long as the standards in 
Section 12 [§ 47-10-112] are satisfied, this sec- 
tion permits all parties to obtain those benefits. 
As always the government may require records 
in any medium, however, these subsections 
require a governmental agency to specifically 
identify the types of records and requirements 
that will be imposed. 


47-10-113. Admissibility in evidence. 


In a proceeding, evidence of a record or signature may not be excluded solely 


because it is in electronic form. 


History. 
Acts 2001, ch. 72, § 13. 


COMMENTS TO OFFICIAL TEXT 


Like Section 7 [§ 47-10-107], this section 
prevents the nonrecognition of electronic re- 
cords and signatures solely on the ground of the 
media in which information is presented. 

Nothing in this section relieves a party from 


47-10-114. Automated transaction. 


establishing the necessary foundation for the 
admission of an electronic record. See Uniform 
Rules of Evidence 1001(3), 1002, 1003 and 
1004. 


In an automated transaction, the following rules apply: 

(1) Acontract may be formed by the interaction of electronic agents of the 
parties, even if no individual was aware of or reviewed the electronic agents’ 
actions or the resulting terms and agreements; 

(2) Acontract may be formed by the interaction of an electronic agent and 


an individual, acting on the individual’s own behalf or for another person, 
including by an interaction in which the individual performs actions that the 
individual is free to refuse to perform and which the individual knows or has 
reason to know will cause the electronic agent to complete the transaction or 


performance; and 


(3) The terms of the contract are determined by the substantive law 


applicable to it. 


History. 
Acts 2001, ch. 72, § 14. 


COMMENTS TO OFFICIAL TEXT 


1. This section confirms that contracts can 
be formed by machines functioning as elec- 
tronic agents for parties to a transaction. It 
negates any claim that lack of human intent, at 
the time of contract formation, prevents con- 
tract formation. When machines are involved, 
the requisite intention flows from the program- 
ming and use of the machine. As in other cases, 
these are salutary provisions consistent with 
the fundamental purpose of the Act to remove 


barriers to electronic transactions while leav- 
ing the substantive law, e.g., law of mistake, 
law of contract formation, unaffected to the 
greatest extent possible. 

2. The process in paragraph (2) validates an 
anonymous click-through transaction. It is pos- 
sible that an anonymous click-through process 
may simply result in no recognizable legal 
relationship, e.g., A goes to a person’s web site 
and acquires access without in any way identi- 
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fying herself, or otherwise indicating agree- 
ment or assent to any limitation or obligation, 
and the owner’s site grants A access. In such a 
case no legal relationship has been created. 

On the other hand it may be possible that A’s 
actions indicate agreement to a particular 
term. For example, A goes to a web site and is 
confronted by an initial screen which advises 
her that the information at this site is propri- 
etary, that A may use the information for her 
own personal purposes, but that, by clicking 
below, A agrees that any other use without the 
site owner’s permission is prohibited. If A clicks 
“agree” and downloads the information and 
then uses the information for other, prohibited 
purposes, should not A be bound by the click? It 
seems the answer properly should be, and 
would be, yes. 

If the owner can show that the only way A 
could have obtained the information was from 
his web site, and that the process to access the 
subject information required that A must have 
clicked the “I agree” button after having the 
ability to see the conditions on use, A has 
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performed actions which A was free to refuse, 
which A knew would cause the site to grant her 
access, i.e., “complete the transaction.” The 
terms of the resulting contract will be deter- 
mined under general contract principles, but 
will include the limitation on A’s use of the 
information, as a condition precedent to grant- 
ing her access to the information. 

3. In the transaction set forth in Comment 2, 
the record of the transaction also will include 
an electronic signature. By clicking “I agree” A 
adopted a process with the intent to “sign,” i.e., 
bind herself to a legal obligation, the resulting 
record of the transaction. If a “signed writing” 
were required under otherwise applicable law, 
this transaction would be enforceable. If a 
“signed writing” were not required, it may be 
sufficient to establish that the electronic record 
is attributable to A under Section 9. Attribution 
may be shown in any manner reasonable in- 
cluding showing that, of necessity, A could only 
have gotten the information through the pro- 
cess at the web site. 


47-10-115. Time and place of sending and receipt. 


(a) Unless otherwise agreed between the sender and the recipient, an 


electronic record is sent when it: 


(1) Is addressed properly or otherwise directed properly to an information 
processing system that the recipient has designated or uses for the purpose 
of receiving electronic records or information of the type sent and from which 
the recipient is able to retrieve the electronic record; 

(2) Is in a form capable of being processed by that system; and 

(3) Enters an information processing system outside the control of the 


sender or of a person that sent the electronic record on behalf of the sender 

or enters a region of the information processing system designated or used 

by the recipient which is under the control of the recipient. 

(b) Unless otherwise agreed between a sender and the recipient, an elec- 
tronic record is received when: 

(1) It enters an information processing system that the recipient has 
designated or uses for the purpose of receiving electronic records or infor- 
mation of the type sent and from which the recipient is able to retrieve the 
electronic record; and 

(2) It is in a form capable of being processed by that system. 

(c) Subsection (b) applies even if the place the information processing 
system is located is different from the place the electronic record is deemed to 
be received under subsection (d). 

(d) Unless otherwise expressly provided in the electronic record or agreed 
between the sender and the recipient, an electronic record is deemed to be sent 
from the sender’s place of business and to be received at the recipient’s place 
of business. For purposes of this subsection (d), the following rules apply: 

(1) If the sender or recipient has more than one (1) place of business, the 
place of business of that person is the place having the closest relationship 
to the underlying transaction. 
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(2) If the sender or the recipient does not have a place of business, the 
place of business is the sender’s or recipient’s residence, as,the case may be. 
(e) An electronic record is received under subsection (b) even if no individual 

is aware of its receipt. 

(f) Receipt of an electronic acknowledgment from an information processing 
system described in subsection (b) establishes that a record was received but, 
by itself, does not establish that the content sent corresponds to the content 
received. 

(g) If a person is aware that an electronic record purportedly sent under 
subsection (a), or purportedly received under subsection (b), was not actually 
sent or received, the legal effect of the sending or receipt is determined by other 
applicable law. Except to the extent permitted by the other law, the require- 


ments of this subsection (g) may not be varied by agreement. 


History. 
Acts 2001, ch. 72, § 15. 


COMMENTS TO OFFICIAL TEXT 


1. This section provides default rules regard- 
ing when and from where an electronic record 
is sent and when and where an electronic 
record is received. This section does not address 
the efficacy of the record that is sent or re- 
ceived. That is, whether a record is unintelli- 
gible or unusable by a recipient is a separate 
issue from whether that record was sent or 
received. The effectiveness of an illegible re- 
cord, whether it binds any party, are questions 
left to other law. 

2. Subsection (a) furnishes rules for deter- 
mining when an electronic record is sent. The 
effect of the sending and its import are deter- 
mined by other law once it is determined that a 
sending has occurred. 

In order to have a proper sending, the sub- 
section requires that information be properly 
addressed or otherwise directed to the recipi- 
ent. In order to send within the meaning of this 
section, there must be specific information 
which will direct the record to the intended 
recipient. Although mass electronic sending is 
not precluded, a general broadcast message, 
sent to systems rather than individuals, would 
not suffice as a sending. 

The record will be considered sent once it 
leaves the control of the sender, or comes under 
the control of the recipient. Records sent 
through e-mail or the Internet will pass 
through many different server systems. Accord- 
ingly, the critical element when more than one 
system is involved is the loss of control by the 
sender. 

However, the structure of many message de- 
livery systems is such that electronic records 
may actually never leave the control of the 
sender. For example, within a university or 
corporate setting, e-mail sent within the sys- 
tem to another faculty member is technically 


not out of the sender’s control since it never 
leaves the organization’s server. Accordingly, to 
qualify as a sending, the e-mail must arrive at 
a point where the recipient has control. This 
section does not address the effect of an elec- 
tronic record that is thereafter “pulled back,” 
e.g., removed from a mailbox. The analog in the 
paper world would be removing a letter from a 
person’s mailbox. As in the case of providing 
information electronically under Section 8 
[§ 47-10-108], the recipient’s ability to receive 
a message should be judged from the perspec- 
tive of whether the sender has done any action 
which would preclude retrieval. This is espe- 
cially the case in regard to sending, since the 
sender must direct the record to a system 
designated or used by the recipient. 

3. Subsection (b) provides simply that when 
a record enters the system which the recipient 
has designated or uses and to which it has 
access, in a form capable of being processed by 
that system, it is received. Keying receipt to a 
system accessible by the recipient removes the 
potential for a recipient leaving messages with 
a server or other service in order to avoid 
receipt. However, the section does not resolve 
the issue of how the sender proves the time of 
receipt. 

To assure that the recipient retains control of 
the place of receipt, subsection (b) requires that 
the system be specified or used by the recipient, 
and that the system be used or designated for 
the type of record being sent. Many people have 
multiple e-mail addresses for different pur- 
poses. Subsection (b) assures that recipients 
can designate the e-mail address or system to 
be used in a particular transaction. For ex- 
ample, the recipient retains the ability to des- 
ignate a home e-mail for personal matters, 
work e-mail for official business, or a separate 
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organizational e-mail solely for the business 
purposes of that organization. If A sends B a 
notice at his home which relates to business, it 
may not be deemed received if B designated his 
business address as the sole address for busi- 
ness purposes. Whether actual knowledge upon 
seeing it at home would qualify as receipt is 
determined under the otherwise applicable 
substantive law. 

4. Subsections (c) and (d) provide default 
rules for determining where a record will be 
considered to have been sent or received. The 
focus is on the place of business of the recipient 
and not the physical location of the information 
processing system, which may bear absolutely 
no relation to the transaction between the par- 
ties. It is not uncommon for users of electronic 
commerce to communicate from one State to 
another without knowing the location of infor- 
mation systems through which communication 
is operated. In addition, the location of certain 
communication systems may change without 
either of the parties being aware of the change. 
Accordingly, where the place of sending or re- 
ceipt is an issue under other applicable law, 
e.g., conflict of laws issues, tax issues, the 
relevant location should be the location of the 
sender or recipient and not the location of the 
information processing system. 

Subsection (d) assures individual flexibility 
in designating the place from which a record 


47-10-116. Transferable records. 
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will be considered sent or at which a record will 
be considered received. Under subsection (d) a 
person may designate the place of sending or 
receipt unilaterally in an electronic record. This 
ability, as with the ability to designate by 
agreement, may be limited by otherwise appli- 
cable law to places having a reasonable rela- 
tionship to the transaction. 

5. Subsection (e) makes clear that receipt is 
not dependent on a person having notice that 
the record is in the person’s system. Receipt 
occurs when the record reaches the designated 
system whether or not the recipient ever re- 
trieves the record. The paper analog is the 
recipient who never reads a mail notice. 

6. Subsection (f) provides legal certainty re- 
garding the effect of an electronic acknowledg- 
ment. It only addresses the fact of receipt, not 
the quality of the content, nor whether the 
electronic record was read or “opened.” 

7. Subsection (g) limits the parties’ ability to 
vary the method for sending and receipt pro- 
vided in subsections (a) and (b), when there is a 
legal requirement for the sending or receipt. As 
in other circumstances where legal require- 
ments derive from other substantive law, to the 
extent that the other law permits variation by 
agreement, this Act does not impose any addi- 
tional requirements, and provisions of this Act 
may be varied to the extent provided in the 
other law. 


(a) In this section, “transferable record” means an electronic record that: 
(1) Would be a note under chapter 3 of this title, or a document under 
chapter 7 of this title, if the electronic record were in writing; and 
(2) The issuer of the electronic record expressly has agreed that it is a 


transferable record. 


(b) A person has control of a transferable record if a system employed for 
evidencing the transfer of interests in the transferable record reliably estab- 
lishes that person as the person to which the transferable record was issued or 


transferred. 


(c) Asystem satisfies subsection (b), and a person is deemed to have control 
of a transferable record, if the transferable record is created, stored, and 


assigned in such a manner that: 


(1) A single authoritative copy of the transferable record exists which is 
unique, identifiable, and, except as otherwise provided in paragraphs (4), (5), 


and (6), unalterable; 


(2) The authoritative copy identifies the person asserting control as: 

(A) The person to which the transferable record was issued; or 

(B) If the authoritative copy indicates that the transferable record has 
been transferred, the person to whom the transferable record was most 


recently transferred; 


(3) The authoritative copy is communicated to and maintained by the 
person asserting control or its designated custodian; 
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(4) Copies or revisions that add or change an identified assignee of the 
authoritative copy can be made only with the consent of the person asserting 
control; 

(5) Each copy of the authoritative copy and any copy of a copy is readily 
identifiable as a copy that is not the authoritative copy; and 

(6) Any revision of the authoritative copy is readily identifiable as 
authorized or unauthorized. 

(d) Except as otherwise agreed, a person having control of a transferable 
record is the holder, as defined in § 47-1-201, of the transferable record and 
has the same rights and defenses as a holder of an equivalent record or writing 
under chapters 1-9 of this title, including, if the applicable statutory require- 
ments under § 47-3-302(a), § 47-7-501, or § 47-9-308 are satisfied, the rights 
and defenses of a holder in dué course, a holder to which a negotiable document 
of title has been duly negotiated, or a purchaser, respectively. Delivery, 
possession, and endorsement are not required to obtain or exercise any of the 
rights under this subsection (d). 

(e) Except as otherwise agreed, an obligor under a transferable record has 
the same rights and defenses as an equivalent obligor under equivalent 
records or writings under chapters 1-9 of this title. 

(f) If requested by a person against whom enforcement is sought, the person 
seeking to enforce the transferable record shall provide reasonable proof that 
the person is in control of the transferable record. Proof may include access to 
the authoritative copy of the transferable record and related business records 
sufficient to review the terms of the transferable record and to establish the 


identity of the person having control of the transferable record. 


History. 
Acts 2001, ch. 72, § 16. 


COMMENTS TO OFFICIAL TEXT 


1. Paper negotiable instruments and docu- 
ments are unique in the fact that a tangible 
token — a piece of paper — actually embodies 
intangible rights and obligations. The extreme 
difficulty of creating a unique electronic token 
which embodies the singular attributes of a 
paper negotiable document or instrument dic- 
tates that the rules relating to negotiable docu- 
ments and instruments not be simply amended 
to allow the use of an electronic record for the 
requisite paper writing. However, the desirabil- 
ity of establishing rules by which business 
parties might be able to acquire some of the 
benefits of negotiability in an electronic envi- 
ronment is recognized by the inclusion of this 
section on Transferable Records. 

This section provides legal support for the 
creation, transferability and enforceability of 
electronic note and document equivalents, as 
against the issuer/obligor. The certainty cre- 
ated by the section provides the requisite incen- 
tive for industry to develop the systems and 
processes, which involve significant expendi- 
tures of time and resources, to enable the use of 


such electronic documents. 

The importance of facilitating the develop- 
ment of systems which will permit electronic 
equivalents is a function of cost, efficiency and 
safety for the records. The storage cost and 
space needed for the billions of paper notes and 
documents is phenomenal. Further, natural di- 
sasters can wreak havoc on the ability to meet 
legal requirements for retaining, retrieving and 
delivering paper instruments. The develop- 
ment of electronic systems meeting the rigor- 
ous standards of this section will permit reten- 
tion of copies which reflect the same integrity 
as the original. As a result storage, transmis- 
sion and other costs will be reduced, while 
security and the ability to satisfy legal require- 
ments governing such paper records will be 
enhanced. 

Section 16 [§ 47-10-116] provides for the cre- 
ation of an electronic record which may be 
controlled by the holder, who in turn may 
obtain the benefits of holder in due course and 
good faith purchaser status. If the benefits and 
efficiencies of electronic media are to be real- 
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ized in this industry it is essential to establish 
a means by which transactions involving paper 
promissory notes may be accomplished com- 
pletely electronically. Particularly as other as- 
pects of such transactions are accomplished 
electronically, the drag on the transaction of 
requiring a paper note becomes evident. In 
addition to alleviating the logistical problems of 
generating, storing and retrieving paper, the 
mailing and transmission costs associated with 
such transactions will also be reduced. 

2. The definition of transferable record is 
limited in two significant ways. First, only the 
equivalent of paper promissory notes and paper 
documents of title can be created as transfer- 
able records. Notes and Documents of Title do 
not impact the broad systems that relate to the 
broader payments mechanisms related, for ex- 
ample, to checks. Impacting the check collec- 
tion system by allowing for “electronic checks” 
has ramifications well beyond the ability of this 
Act to address. Accordingly, this Act excludes 
from its scope transactions governed by UCC 
Articles 3 and 4. The limitation to promissory 
note equivalents in Section 16 [§ 47-10-116] is 
quite important in that regard because of the 
ability to deal with many enforcement issues by 
contract without affecting such systemic 
concerns. 

Second, not only is Section 16 [§ 47-10-116] 
limited to electronic records which would 
qualify as negotiable promissory notes or docu- 
ments if they were in writing, but the issuer of 
the electronic record must expressly agree that 
the electronic record is to be considered a trans- 
ferable record. The definition of transferable 
record as “an electronic record that ... the 
issuer of the electronic record expressly has 
agreed is a transferable record” indicates that 
the electronic record itself will likely set forth 
the issuer’s agreement, though it may be ar- 
gued that a contemporaneous electronic or 
written record might set forth the issuer’s 
agreement. However, conversion of a paper 
note issued as such would not be possible be- 
cause the issuer would not be the issuer, in such 
a case, of an electronic record. The purpose of 
such a restriction is to assure that transferable 
records can only be created at the time of 
issuance by the obligor. The possibility that a 
paper note might be converted to an electronic 
record and then intentionally destroyed, and 
the effect of such action, was not intended to be 
covered by Section 16 [§ 47-10-116]. 

The requirement that the obligor expressly 
agree in the electronic record to its treatment 
as a transferable record does not otherwise 
affect the characterization of a transferable 
record (i.e., does not affect what would be a 
paper note) because it is a statutory condition. 
Further, it does not obligate the issuer to un- 
dertake to do any other act than the payment of 
the obligation evidenced by the transferable 
record. Therefore, it does not make the trans- 
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ferable record “conditional” within the meaning 
of Section 3-104(a)(3) [§ 47-3-104(a)(3)] of the 
Uniform Commercial Code. 

3. Under Section 16 [§ 47-10-116] acquisi- 
tion of “control” over an electronic record serves 
as a substitute for “possession” in the paper 
analog. More precisely, “control” under Section 
16 [§ 47-10-116] serves as the substitute for 
delivery, indorsement and possession of a nego- 
tiable promissory note or negotiable document 
of title. Section 16(b) [§ 47-10-116(b)] allows 
control to be found so long as “a system em- 
ployed for evidencing the transfer of interests 
in the transferable record reliably establishes 
[the person claiming control] as the person to 
which the transferable record was issued or 
transferred.” The key point is that a system, 
whether involving third party registry or tech- 
nological safeguards, must be shown to reliably 
establish the identity of the person entitled to 
payment. Section 16(c) [§ 47-10-116(c)] then 
sets forth a safe harbor list of very strict re- 
quirements for such a system. The specific 
provisions listed in Section 16(c) [§ 47-10- 
116(c)] are derived from Section 105 of Revised 
Article 9 of the Uniform Commercial Code. 
Generally, the transferable record must be 
unique, identifiable, and except as specifically 
permitted, unalterable. That “authoritative 
copy” must (i) identify the person claiming 
control as the person to whom the record was 
issued or most recently transferred, (ii) be 
maintained by the person claiming control or 
its designee, and (iii) be unalterable except 
with the permission of the person claiming 
control. In addition any copy of the authorita- 
tive copy must be readily identifiable as a copy 
and all revisions must be readily identifiable as 
authorized or unauthorized. 

The control requirements may be satisfied 
through the use of a trusted third party registry 
system. Such systems are currently in place 
with regard to the transfer of securities entitle- 
ments under Article 8 of the Uniform Commer- 
cial Code, and in the transfer of cotton ware- 
house receipts under the program sponsored by 
the United States Department of Agriculture. 
This Act would recognize the use of such a 
system so long as the standards of subsection 
(c) were satisfied. In addition, a technological 
system which met such exacting standards 
would also be permitted under Section 16 
[§ 47-10-116]. 

For example, a borrower signs an electronic 
record which would be a promissory note or 
document if it were paper. The borrower spe- 
cifically agrees in the electronic record that it 
will qualify as a transferable record under this 
section. The lender implements a newly devel- 
oped technological system which dates, en- 
crypts, and stores all the electronic information 
in the transferable record in a manner which 
lender can demonstrate reliably establishes 
lender as the person to which the transferable 
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record was issued. In the alternative, the 
lender may contract with a third party to act as 
a registry for all such transferable records, 
retaining records establishing the party to 
whom the record was issued and all subsequent 
transfers of the record. An example of this 
latter method for assuring control is the system 
established for the issuance and transfer of 
electronic cotton warehouse receipts under 7 
CFR section 735 et seq. 

Of greatest importance in the system used is 
the ability to securely and demonstrably be 
able to transfer the record to others in a man- 
ner which assures that only one “holder” exists. 
The need for such certainty and security re- 
sulted in the very stringent standards for a 
system outlined in subsection (c). A system 
relying on a third party registry is likely the 
most effective way to satisfy the requirements 
of subsection (c) that the transferable record 
remain unique, identifiable and unalterable, 
while also providing the means to assure that 
the transferee is clearly noted and identified. 

It must be remembered that Section 16 
[§ 47-10-116(c)] was drafted in order to provide 
sufficient legal certainty regarding the rights of 
those in control of such electronic records, that 
legal incentives would exist to warrant the 
development of systems which would establish 
the requisite control. During the drafting of 
Section 16 [§ 47-10-116], representatives from 
the Federal Reserve carefully scrutinized the 
impact of any electronicization of any aspect of 
the national payment system. Section 16 [§ 47- 
10-116(c)] represents a compromise position 
which, as noted, serves as a bridge pending 
more detailed study and consideration of what 
legal changes, if any, are necessary or appropri- 
ate in the context of the payment systems 
impacted. Accordingly, Section 16 [§ 47-10-116] 
provides limited scope for the attainment of 
important rights derived from the concept of 
negotiability, in order to permit the develop- 
ment of systems which will satisfy its strict 
requirements for control. 

4. It is important to note what the section 
does not provide. Issues related to enforceabil- 
ity against intermediate transferees and trans- 
ferors (i.e., indorser liability under a paper 
note), warranty liability that would attach in a 
paper note, and issues of the effect of taking a 
transferable record on the underlying obliga- 
tion, are NOT addressed by this section. Such 
matters must be addressed, if at all, by contract 
between and among the parties in the chain of 
transmission and transfer of the transferable 
record. In the event that such matters are not 
addressed by the contract, the issues would 
need to be resolved under otherwise applicable 
law. Other law may include general contract 
principles of assignment and assumption, or 
may include rules from Article 3 of the Uniform 
Commercial Code applied by analogy. 

For example, Issuer agrees to pay a debt by 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 


388 


means of a transferable record issued to A. 
Unless there is agreement between issuer and 
A that the transferable record “suspends” the 
underlying obligation (see Section 3-310 [§ 47- 
3-310] of the Uniform Commercial Code), A 
would not be prevented from enforcing the 
underlying obligation without the transferable 
record. Similarly, if A transfers the transferable 
record to B by means granting B control, B may 
obtain holder in due course rights against the 
obligor/issuer, but B’s recourse against A would 
not be clear unless A agreed to remain liable 
under the transferable record. Although the 
rules of Article 3 may be applied by analogy in 
an appropriate context, in the absence of an 
express agreement in the transferable record or 
included by applicable system rules, the liabil- 
ity of the transferor would not be clear. 

5. Current business models exist which rely 
for their efficacy on the benefits of negotiability. 
A principal example, and one which informed 
much of the development of Section 16 [§ 47- 
10-116(c)], involves the mortgage backed secu- 
rities industry. Aggregators of commercial pa- 
per acquire mortgage secured promissory notes 
following a chain of transfers beginning with 
the origination of the mortgage loan by a mort- 
gage broker. In the course of the transfers of 
this paper, buyers of the notes and lenders/ 
secured parties for these buyers will intervene. 
For the ultimate purchaser of the paper, the 
ability to rely on holder in due course and good 
faith purchaser status creates the legal secu- 
rity necessary to issue its own investment se- 
curities which are backed by the obligations 
evidenced by the notes purchased. Only 
through their HIDC status can these purchas- 
ers be assured that third party claims will be 
barred. Only through their HIDC status can 
the end purchaser avoid the incredible burden 
of requiring and assuring that each person in 
the chain of transfer has waived any and all 
defenses to performance which may be created 
during the chain of transfer. 

6. This section is a stand-alone provision. 
Although references are made to specific provi- 
sions in Article 3, Article 7, and Article 9 of the 
Uniform Commercial Code, these provisions 
are incorporated into this Act and made the 
applicable rules for purposes of this Act. The 
rights of parties to transferable records are 
established under subsections (d) and (e). Sub- 
section (d) provides rules for determining the 
rights of a party in control of a transferable 
record. The subsection makes clear that the 
rights are determined under this section, and 
not under other law, by incorporating the rules 
on the manner of acquisition into this statute. 
The last sentence of subsection (d) is intended 
to assure that requirements related to notions 
of possession, which are inherently inconsis- 
tent with the idea of an electronic record, are 
not incorporated into this statute. 

If a person establishes control, Section 16(d) 
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[§ 47-10-116(d)] provides that that person is 
the “holder” of the transferable record which is 
equivalent to a holder of an analogous paper 
negotiable instrument. More importantly, if the 
person acquired control in a manner which 
would make it a holder in due course of an 
equivalent paper record, the person acquires 
the rights of a HIDC. The person in control 
would therefore be able to enforce the transfer- 
able record against the obligor regardless of 
intervening claims and defenses. However, by 
pulling these rights into Section 16, this Act 
does NOT validate the wholesale electrification 
of promissory notes under Article 3 of the 
Uniform Commercial Code. 

Further, it is important to understand that a 
transferable record under Section 16 [§ 47-10- 
116], while having no counterpart under Article 
3 of the Uniform Commercial Code, would be an 
“account,” “general intangible,” or “payment 
intangible” under Article 9 of the Uniform Com- 
mercial Code. Accordingly, two separate bodies 
of law would apply to that asset of the obligee. 
A taker of the transferable record under Section 
16 [§ 47-10-116] may acquire purchaser rights 
under Article 9 of the Uniform Commercial 
Code, however, those rights may be defeated by 
a trustee in bankruptcy of a prior person in 
control unless perfection under Article 9 of the 
Uniform Commercial Code by filing is achieved. 
If the person in control also takes control in a 
manner granting it holder in due course status, 
of course that person would take free of any 
claim by a bankruptcy trustee or lien creditor. 

7. Subsection (e) accords to the obligor of the 
transferable record rights equal to those of an 
obligor under an equivalent paper record. Ac- 
cordingly, unless a waiver of defense clause is 


UNIFORM ELECTRONIC TRANSACTIONS 


47-10-117 


obtained in the electronic record, or the trans- 
feree obtains HDC rights under subsection (d), 
the obligor has all the rights and defenses 
available to it under a contract assignment. 
Additionally, the obligor has the right to have 
the payment noted or otherwise included as 
part of the electronic record. 

8. Subsection (f) grants the obligor the right 
to have the transferable record and other infor- 
mation made available for purposes of assuring 
the correct person to pay. This will allow the 
obligor to protect its interest and obtain the 
defense of discharge by payment or perfor- 
mance. This is particularly important because 
a person receiving subsequent control under 
the appropriate circumstances may well qualify 
as a holder in course who can enforce payment 
of the transferable record. 

9. Section 16 [§ 47-10-116] is a singular ex- 
ception to the thrust of this Act to simply 
validate electronic media used in commercial 
transactions. Section 16 [§ 47-10-116] actually 
provides a means for expanding electronic com- 
merce. It provides certainty to lenders and 
investors regarding the enforceability of a new 
class of financial services. It is hoped that the 
legal protections afforded by Section 16 [§ 47- 
10-116] will engender the development of tech- 
nological and business models which will per- 
mit realization of the significant cost savings 
and efficiencies available through electronic 
transacting in the financial services industry. 
Although only a bridge to more detailed consid- 
eration of the broad issues related to negotia- 
bility in an electronic context, Section 16 [§ 47- 
10-116] provides the impetus for that broader 
consideration while allowing continuation of 
developing technological and business models. 


47-10-117. Creation and retention of electronic records and conver- 
sion of written records by governmental agencies. 


(a) Except as may otherwise be specifically required or prohibited by 
applicable law, the information systems council established under § 4-3-5501, 
shall determine whether, and the extent to which, this state or any of its 
departments or agencies will create and retain electronic records and convert 
written records to electronic records. 

(b) Except as may otherwise be specifically required or prohibited by 
applicable law, and subject to § 47-10-120, all local governmental public 
officials, including but not limited to officials of counties, municipalities, utility 
districts, other local governmental entities and those offices enumerated under 
§ 8-22-101, shall themselves determine whether, and the extent to which, they 
will create and retain electronic records and convert written records to 
electronic records. 

(c) In addition to any requirements established by this chapter, any govern- 
mental agency creating and retaining records in electronic format shall do so 
in accordance with the standards and limitations established in § 10-7-121. 
Likewise, any county official providing computer access and remote electronic 
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access to governmental records shall do so in accordance with the standards 
and limitations for such practice established in § 10-7-123. Nothing in this 
chapter shall be construed as relieving a county official from complying with 
the provisions of title 10, chapter 7, part 4, regarding the retention of county 
public records, specifically the provisions of § 10-7-404(d), which requires 
approval of the county public records commission prior to the destruction of 
original documents which have been transferred to computer storage media. 


History. 
Acts 2001, ch. 72, § 17. 


Compiler’s Notes. 

Acts 2001, ch. 72, § 27, provided that the 
provisions of that act become effective on April 
11, 2001, for purposes of the information sys- 


tems council establishing standards and proce- 
dures. 


Section to Section References. 

Sections 47-10-117 — 47-10-120 are referred 
to in § 4-3-5508. 

This section is referred to in § 47-10-118. 


COMMENTS TO OFFICIAL TEXT 


See Comments following Section 19 [§ 47-10- 
120]. 


47-10-118. Acceptance and distribution of electronic records by gov- 
ernmental agencies. 


(a) Except as may otherwise be specifically required or prohibited by 
applicable law, and except as otherwise provided in § 47-10-112(f): 

(1) The information systems council established under § 4-3-5501, shall 
further determine whether, and the extent to which, this state or any of its 
agencies and departments will send and accept electronic records and 
electronic signatures to and from other persons and otherwise create, 
generate, communicate, store, process, use, and rely upon electronic records 
and electronic signatures; and 

(2) Subject to § 47-10-120, any local governmental public official, includ- 
ing but not limited to officials of counties, municipalities, utility districts, 
other local governmental entities and those offices enumerated under 
§ 8-22-101, making determinations under § 47-10-117(b), shall each them- 
selves further determine whether, and the extent to which, they will send 
and accept electronic records and electronic signatures to and from other 
persons and otherwise create, generate, communicate, store, process, use, 
and rely upon electronic records and electronic signatures. 

(b) To the extent that any governmental agency uses electronic records or 
electronic signatures under subsection (a), the information systems council 
established under § 4-3-5501, giving due consideration to security, may so 
specify as set forth below: 

(1) The manner and format in which the electronic records must be 
created, generated, sent, communicated, received, and stored and the 
systems established for those purposes; 

(2) If electronic records must be signed by electronic means, the type of 
electronic signature required, the manner and format in which the electronic 
signature must be affixed to the electronic record, and the identity of, or 
criteria that must be met by, any third party used by a person filing a 
document to facilitate the process; 
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(3) Control processes and procedures as appropriate to ensure adequate 
preservation, disposition, integrity, security, confidentiality, and auditability 
of electronic records; and 

(4) Any other required attributes for electronic records which are specified 
for corresponding non-electronic records or reasonably necessary under the 
circumstances. 

(c) Except as otherwise provided in § 47-10-112(f), this chapter does not 
require a governmental agency of this state to use or permit the use of 
electronic records or electronic signatures. 


History. Cross-References. 
Acts 2001, ch. 72, § 18. Confidentiality of public records, § 10-7-504. 
Compiler’s Notes. Section to Section References. 


Acts 2001, ch. 72, § 27, provided that the Sections 47-10-117 — 47-10-120 are referred 
provisions of that act become effective on April to in § 4-3-5508. 


11, 2001 for purposes of the information sys- 
tems council establishing standards and proce- 
dures. 


COMMENTS TO OFFICIAL TEXT 


See Comments following Section 19 [§ 47-10- 
120]. 


47-10-119. Filing of pre-implementation statement and post-imple- 
mentation review. 


(a) Any local governmental public official including, but not limited to, 
officials of counties, municipalities, utility districts, other local governmental 
entities and those offices enumerated under § 8-22-101, implementing an 
electronic business system that provides for the sending and receiving of 
electronic records that contain electronic signatures and/or authorizations 
shall file a statement with the comptroller of the treasury at least thirty (30) 
days prior to offering such service. The statement shall contain the following 
information: 

(1) A description of the computer hardware and software to be utilized; 

(2) A description of the policies and procedures related to the implemen- 
tation of the system; 

(3) Documentation of the internal controls that will ensure the integrity of 
the system; 

(4) A description of the local governmental public official’s personnel who 
will be responsible for the implementation of the system; 

(5) A description of the types of records and transactions to be electroni- 
cally communicated, as well as a description of the transaction and/or record 
authorization process including a description of any electronic signatures to 
be used; 

(6) The estimated cost of the system including development and imple- 
mentation costs; and 

(7) The expected benefits and/or the estimated cost savings, if any, of 
conducting business by electronic means. 

(b) A local governmental public official who implements an electronic 
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business system shall provide to the comptroller of the treasury a post- 
implementation review of the system between twelve (12) and eighteen (18) 


months after the date a statement described in this section has been filed with 


the comptroller. The review shall include: 
(1) An assessment of the system by the local governmental public official; 
(2) Responses from a survey of users of the system; and 
(3) Any recommendations for improvements to the electronic business 


system. 


History. 
Acts 2001, ch. 72, § 19. 


Compiler’s Notes. 
Acts 2001, ch. 72, § 27, provided that the 
provisions of that act become effective on April 


tems council establishing standards and proce- 
dures. 


Section to Section References. 
Sections 47-10-117 — 47-10-120 are referred 
to in § 4-3-5508. 


11, 2001 for purposes of the information sys- 


47-10-120. Interoperability. 


The information systems council may encourage and promote consistency 
and interoperability with similar requirements adopted by other governmental 
agencies of this and other states, and the federal government and nongovern- 
mental persons interacting with governmental agencies of this state. If 
appropriate, those standards may specify differing levels of standards from 
which governmental agencies of this state may choose in implementing the 
most appropriate standard for a particular application. Any deviation from the 
standards established by the information systems council by a local govern- 
mental public official, including, but not limited to, officials of counties, 
municipalities, utility districts, other local governmental entities and those 
offices enumerated under § 8-22-101, shall be subject to the approval of the 


comptroller of the treasury. 


History. 
Acts 2001, ch. 72, § 20. 


Compiler’s Notes. 

Acts 2001, ch. 72, § 27, provided that the 
provisions of that act become effective on April 
11, 2001 for purposes of the information sys- 
tems council establishing standards and proce- 
dures. 


Section to Section References. 

Sections 47-10-117 — 47-10-120 are referred 
to in § 4-3-5508. 

This section is referred to in §§ 47-10-117, 
47-10-1118. 


Cross-References. 
Functions of information systems council, 
§ 4-3-5508. 


COMMENTS TO OFFICIAL TEXT 


1. Sections 17-19 [§§ 47-10-117, 47-10-118, 
47-10-120] have been bracketed as optional 
provisions to be considered for adoption by each 
State. Among the barriers to electronic com- 
merce are barriers which exist in the use of 
electronic media by state governmental agen- 
cies — whether among themselves or in exter- 
nal dealing with the private sector. In those 
circumstances where the government acts as a 
commercial party, e.g., in areas of procurement, 


the general validation provisions of this Act will 
apply. That is to say, the government must 
agree to conduct transactions electronically 
with vendors and customers of government 
services. 

However, there are other circumstances 
when government ought to establish the ability 
to proceed in transactions electronically. 
Whether in regard to records and communica- 
tions within and between governmental agen- 
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cies, or with respect to information and filings 
which must be made with governmental agen- 
cies, these sections allow a State to establish 
the ground work for such electronicization. 

2. The provisions in Sections 17-19 [§§ 47- 
10-117, 47-10-118, 47-10-120] are broad and 
very general. In many States they will be 
unnecessary because enacted legislation de- 
signed to facilitate governmental use of elec- 
tronic records and communications is in place. 
However, in many States broad validating rules 
are needed and desired. Accordingly, this Act 
provides these sections as a baseline. Of para- 
mount importance in all States however, is the 
need for States to assure that whatever sys- 
tems and rules are adopted, the systems estab- 
lished are compatible with the systems of other 
governmental agencies and with common sys- 
tems in the private sector. A very real risk 
exists that implementation of systems by 
myriad governmental agencies and offices may 
create barriers because of a failure to consider 
compatibility, than would be the case 
otherwise. 

3. The provisions in Sections 17-19 [§§ 47- 
10-117, 47-10-118, 47-10-120] are broad and 
general to provide the greatest flexibility and 
adaptation to the specific needs of the indi- 
vidual States. The differences and variations in 
the organization and structure of governmental 
agencies mandates this approach. However, it 
is imperative that each State always keep in 
mind the need to prevent the erection of barri- 
ers through appropriate coordination of sys- 
tems and rules within the parameters set by 
the State. 

4. Section 17 [§ 47-10-117] authorizes state 
agencies to use electronic records and electronic 
signatures generally for intra-governmental 
purposes, and to convert written records and 
manual signatures to electronic records and 
electronic signatures. By its terms the section 
gives enacting legislatures the option to leave 
the decision to use electronic records or convert 
written records and signatures to the govern- 
mental agency or assign that duty to a desig- 
nated state officer. It also authorizes the de- 
struction of written records after conversion to 
electronic form. 

5. Section 18 [§ 47-10-118] broadly autho- 
rizes state agencies to send and receive elec- 
tronic records and signatures in dealing with 
non-governmental persons. Again, the provi- 
sion is permissive and not obligatory (see sub- 
section (c)). However, it does provide specifi- 
cally that with respect to electronic records 
used for evidentiary purposes, Section 12 
[§ 47-10-112] will apply unless a particular 
agency expressly opts out. 

6. Section 19 [§ 47-10-120] is the most im- 
portant section of the three. It requires govern- 
mental agencies or state officers to take account 
of consistency in applications and interoper- 
ability to the extent practicable when promul- 
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gating standards. This section is critical in 
addressing the concern that inconsistent appli- 
cations may promote barriers greater than cur- 
rently exist. Without such direction the myriad 
systems that could develop independently 
would be new barriers to electronic commerce, 
not a removal of barriers. The key to interoper- 
ability is flexibility and adaptability. The re- 
quirement of a single system may be as big a 
barrier as the proliferation of many disparate 
systems. 

Legislative Note Regarding Adoption of Sec- 
tions 17-19 [$§ 47-10-117, 47-10-118, 
47-10-120] 

1. Sections 17-19 [§§ 47-10-117, 47-10-118, 
47-10-120] are optional sections for consider- 
ation by individual legislatures for adoption, 
and have been bracketed to make this clear. 
The inclusion or exclusion of Sections 17-19 
[$§ 47-10-117, 47-10-118, 47-10-120] will not 
have a detrimental impact on the uniformity of 
adoption of this Act, so long as Sections 1-16 
[$§ 47-10-101 — 47-10-116] are adopted uni- 
formly as presented. In some States Sections 
17-19 [§§ 47-10-117, 47-10-118, 47-10-120] will 
be unnecessary because legislation is already in 
place to authorize and implement government 
use of electronic media. However, the general 
authorization provided by Sections 17-19 
[$§ 47-10-117, 47-10-118, 47-10-120] may be 
critical in some States which desire to move 
forward in this area. 

2. In the event that a state legislature 
chooses to adopt Sections 17-19 [§§ 47-10-117, 
47-10-118, 47-10-120], a number of issues must 
be addressed: 

A. Is the general authorization to adopt elec- 
tronic media, provided by Sections 17-19 
[$§ 47-10-117, 47-10-118, 47-10-120] sufficient 
for the needs of the particular jurisdiction, or is 
more detailed and specific authorization neces- 
sary? This determination may be affected by 
the decision regarding the appropriate entity or 
person to oversee implementation of the use of 
electronic media (See next paragraph). Sections 
17-19 [§§ 47-10-117, 47-10-118, 47-10-120] are 
broad and general in the authorization granted. 
Certainly greater specificity can be added sub- 
sequent to adoption of these sections. The ques- 
tion for the legislature is whether greater di- 
rection and specificity is needed at this time. If 
so, the legislature should not enact Sections 
17-19 [§§ 47-10-117, 47-10-118, 47-10-120] at 
this time. 

B. Assuming a legislature decides to enact 
Sections 17-19 [§§ 47-10-117, 47-10-118, 47-10- 
120], what entity or person should oversee 
implementation of the government’s use of elec- 
tronic media? As noted in each of Sections 17-19 
[§§ 47-10-117, 47-10-118, 47-10-120], again by 
brackets, a choice must be made regarding the 
entity to make critical decisions regarding the 
systems and rules which will govern the use of 
electronic media by the State. Each State will 


47-10-121 


need to consider its particular structure and 
administration in making this determination. 
However, legislatures are strongly encouraged 
to make compatibility and interoperability con- 
siderations paramount in making this 
determination. 

C. Finally, a decision will have to be made 
regarding the process by which coordination of 
electronic systems will occur between the vari- 
ous branches of state government and among 
the various levels of government within the 
State. Again this will require consideration of 
the unique situation in each State. 

3. If a State chooses not to enact Sections 
17-19 [§§ 47-10-117, 47-10-118, 47-10-120], 
UETA Sections 1-16 [§§ 47-10-101 — 47-10- 
116] will still apply to governmental entities 
when acting as a “person” engaging in “trans- 
actions” within its scope. The definition of 
transaction includes “governmental affairs.” Of 
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course, like any other party, the circumstances 
surrounding a transaction must indicate that 
the governmental actor has agreed to act elec- 
tronically (See Section 5(b) [§ 47-10-105(b)]), 
but otherwise all the provisions of Sections 1-16 
[$§ 47-10-101 — 47-10-116] will apply to vali- 
date the use of electronic records and signa- 
tures in transactions involving governmental 
entities. 

If a State does choose to enact Sections 17-19 
[$§ 47-10-117, 47-10-118, 47-10-120], Sections 
1-16 [§§ 47-10-101 — 47-10-116] will continue 
to apply as above. In addition, Sections 17-19 
will provide authorization for intra-governmen- 
tal uses of electronic media. Finally, Sections 
17-19 [§§ 47-10-117, 47-10-118, 47-10-120] pro- 
vide a broader authorization for the State to 
develop systems and procedures for the use of 
electronic media in its relations with non-gov- 
ernmental entities and persons. 


If any provision of this chapter or its application to any person or circum- 
stance is held invalid, the invalidity does not affect other provisions or 
applications of this chapter which can be given effect without the invalid 
provision or application, and to this end the provisions of this chapter are 
severable. 


History. 
Acts 2001, ch. 72, § 21. 


47-10-122. Relationship to the federal E-Sign Act. 


(a) Except as provided in subsection (b), this chapter is intended to super- 
cede, to the fullest possible extent, § 101 of the Electronic Signatures in Global 
and National Commerce Act, United States Public Law 106-229, as permitted 
under § 102 of that act. 

(b) No provision of the Electronic Transaction Act, compiled in this chapter, 
shall be construed to limit, modify or supercede the requirements of § 101(c), 
(d) or (e), or to authorize the electronic delivery of any notice of the type 
described in § 103(b), which is codified in 15 U.S.C. § 7003 of the Electronic 
Signatures in Global and National Commerce Act. 


History. 
Acts 2001, ch. 72, § 22; 2003, ch. 107, § 1. 


Signatures in Global and National Commerce 
Act (the E-Sign Act), P.L. 106-229, are compiled 


Compilers Noted: in 15 U.S.C. §§ 7001, 7002 and 7003. 


Sections 101, 102 and 103 of the Electronic 


47-10-123. Relevancy and construction of official commentary. 


In any dispute as to the proper construction of one (1) or more sections of the 
Uniform Electronic Transactions Act, the official comments pertaining to the 
corresponding sections of the official text, as adopted by the National Confer- 
ence of Commissioners on Uniform State Laws, and as in effect on July 1, 2001, 
shall constitute evidence of the purposes and policies underlying such sections 
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unless: 
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(1) The sections of this chapter that are applicable to the dispute differ 
materially from the sections of the official text that would be applicable 


thereto; or 


(2) The official comments are inconsistent with the plain meaning of the 


applicable sections of this chapter. 


History. 
Acts 2001, ch. 72, § 23(e). 


CHAPTER 11 
RETAIL INSTALLMENT SALES 


Section 

47-11-101. Short title. 

47-11-102. Chapter definitions. 

47-11-103. Retail installment contracts. 
47-11-104. Retail charge agreements. 
47-11-105. Mail order and telephone sales. 
47-11-106. Transfer of contracts. 


47-11-107. Penalty for violations — Liquidated damages. 


47-11-108. Waiver of provisions unenforceable. 
47-11-109. [Obsolete.] 


47-11-1100. Transactions do not constitute loans. 


47-11-111. Credit life insurance added to retail installment contracts — Authorization required. 


47-11-101. Short title. 


This chapter may be cited as the “Retail Installment Sales Act.” 


History. 
Acts 1961, ch. 110, § 1; T.C.A. (orig. ed.), 
§ 47-1901. 


Compiler’s Notes. 

Acts 1961, ch. 110, § 1 provided that this 
chapter shall not make unlawful contracts or 
retail charge agreements in effect prior to 
March 15, 1961. 


Cross-References. 
Open-end mortgages and mortgages securing 
future advances, title 47, ch. 28. 


Section to Section References. 
Chapters 11-15 are referred to in § 1-2-114. 
This chapter is referred to in §§ 47-22-201, 
56-6-301, 66-32-311. 


Textbooks. 

Tennessee Jurisprudence, 6 Tenn. Juris., 
Commercial Law, § 99; 9 Tenn. Juris., Dam- 
ages, § 1. 


Law Reviews. 
Waiver of Defense Clauses in Retail Install- 


47-11-102. Chapter definitions. 


ment Contracts Are Contrary to Tennessee 
Public Policy (Robert R. Dormer), 5 Mem. St. 
U.L. Rev. 265. 


Comparative Legislation. 

Retail installment sales: 

Ark. Code § 4-2-612. 

Ga. O.C.G.A. § 10-1-1 et seq. 

Ky. Rev. Stat. Ann. § 371.210 et seq. 

Miss. Code Ann. §§ 63-19-1 et seq. and 75-9- 
201. 

Mo. Rev. Stat. § 365.010 et seq. 

N.C. Gen. Stat. § 25A-1 et seq. 


Cited: 

Southland Tractors, Inc. v. H & N Constr. Co., 
52 Tenn. App. 664, 377 S.W.2d 789, 1963 Tenn. 
App. LEXIS 122 (Tenn. Ct. App. 1963); West- 
side Health & Racquet Club v. Jefferson Fin. 
Servs., Inc., 19 S.W.3d 796, 1999 Tenn. App. 
LEXIS 812 (Tenn. Ct. App. 1999). 


Collateral References. 
Sales & 192. 


As used in this chapter, unless the context otherwise requires: 
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(1) “Cash sale price” means the price for which the seller would have sold 
or furnished to the buyer, and the buyer would have bought or obtained from 
the seller, the goods or services which are the subject matter of the retail 
installment transaction, if such sale had been a sale for cash. The cash sale 
price may include any applicable taxes and charges for delivery, installation, 
servicing, repairs, alterations or improvements; 

(2) “Goods” means all personalty, including certificates issued by a retail 
seller exchangeable for personalty or services, but not including other choses 
in action, personalty sold for commercial or industrial use, money, motor 
vehicles, or mobile homes. “Goods” includes goods which, at the time of the 
sale or subsequently, are to be so affixed to real property as to become a part 
thereof, whether or not severable therefrom; 

(3) “Official fees” means: 

(A) The fees prescribed by law for filing, recording or otherwise perfect- 
ing or releasing or satisfying any title or lien retained or taken by seller in 
connection with a retail installment transaction; or 

(B) Premiums payable for insurance in lieu of such filing, recording or 
otherwise perfecting any title or lien retained or taken by seller in 
connection with a retail installment transaction, if such premium does not 
exceed the fees and charges described in subdivision (3)(A) which would 
otherwise be payable; 

(4) “Retail buyer” or “buyer” means a person who buys goods or obtains 
services from a retail seller in a retail installment transaction and not 
principally for the purpose of resale; 

(5) “Retail charge agreement” means an instrument or instruments 
prescribing the terms of retail installment transactions which may be made 
thereafter from time to time pursuant thereto, under which the buyer’s total 
unpaid balance, whenever incurred, is payable in installments over a period 
of time and under the terms of which a time price differential, as defined in | 
subdivision (10), is to be computed in relation to the buyer’s unpaid balance | 
from time to time; 

(6) “Retail installment contract” or “contract” means an instrument or 
instruments evidencing one (1) or more retail installment transactions 
entered into in this state pursuant to which a buyer promises to pay in 
installments for goods or services. It does not include a retail charge 
agreement or an instrument evidencing a sale pursuant thereto, nor shall it 
include a rental-purchase agreement as defined in the Tennessee Rental- 
Purchase Agreement Act, chapter 18, part 6 of this title; 

(7) “Retail installment transaction” or “transaction” means a contract to 
sell or furnish or the sale of or the furnishing of goods or services by a retail 
seller to a retail buyer pursuant to a retail installment contract or a retail 
charge agreement. It does not include a rental-purchase agreement as 
defined in the Tennessee Rental-Purchase Agreement Act, chapter 18, part 6 
of this title; 

(8) “Retail seller” or “seller” means a person regularly engaged in, and 
whose business consists to a substantial extent of, selling goods to a retail 
buyer; | 

(9) “Services” means work or labor furnished, whether or not furnished in 
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connection with the delivery, installation, servicing, repair or improvement 
of goods and includes repairs, alterations or improvements upon or in 
connection with real property; and 

(10) “Time price differential” means the amount, however denominated or 
expressed, which the retail buyer contracts to pay or pays for the privilege of 
purchasing goods or services to be paid for by the buyer in installments. It 
does not include the amounts, if any, charged for insurance premiums, 


delinquency charges, attorney’s fees, court costs, or official fees. 


History. 

Acts 1961, ch. 110, § 1; T.C.A., § 47-1902; 
Acts 1977, ch. 27, § 1; 1977, ch. 488, § 1; 1986, 
ch. 668, § 1; 1987, ch. 225, 16. 


Section to Section References. 
This section is referred to in §§ 47-11-110, 
47-18-603. 


Law Reviews. 

Usury and Time Price Differentials in Ten- 
nessee (J. Daniel Morgan), 8 Mem. St. U.L. Rev. 
91. 


NOTES TO DECISIONS 


Analysis 


1. Applicability. 
2. Retail Installment Contracts and Transac- 
tions. 


1. Applicability. 

The Retail Installment Sales Act (this chap- 
ter) is, by definition, limited to consumer trans- 
actions and does not cover personalty sold for 
commercial or industrial use. International 
Harvester Credit Corp. v. Hill, 496 F. Supp. 


members promise to pay in installments for the 
right use health club facilities, equipment and 
services, are “retail installment contracts” and 
constitute “retail installment transactions.” 
Westside Health & Racquet Club v. Jefferson 
Fin. Servs., Inc., 19 S.W.3d 796, 1999 Tenn. 
App. LEXIS 812 (Tenn. Ct. App. 1999), review 
or rehearing denied, Westside Health & Rac- 
quet Club, Inc. v. Jefferson Fin. Servs., Inc., 19 
S.W.3d 796, 2000 Tenn. LEXIS 259 (Tenn. 
2000). 


329, 1979 U.S. Dist. LEXIS 9181 (M.D. Tenn. 
1979). 


2. Retail Installment 
Transactions. 
Health club membership contracts whereby 


Contracts and 


47-11-103. Retail installment contracts. 


(a) Form and Contents. 
(1) Every retail installment contract shall be in writing and shall set forth 
the following: 

(A) The cash price and identification of the goods or services; 

(B) The amount of the buyer’s down payment, if any, whether made 
wholly or in part in money or goods; 

(C) The difference between subdivisions (a)(1)(A) and (B); 

(D) The amount, if any, of official fees and the costs, if any, to the buyer 
of any insurance the buyer has agreed to procure, if the seller has agreed 
to purchase the insurance and charge the buyer for the cost thereof; 

(E) The principal balance owed on the retail installment contract, 
which is the sum of subdivisions (a)(1)(C) and (D); 

(F) The amount of the time price differential; and 

(G) The time balance owed by the buyer to the seller, which is the sum 
of subdivisions (a)(1)(E) and (F), and except as hereinafter provided, the 
maximum number of installment payments required and the amount and 


47-11-103 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 398 


date of each payment necessary to pay such time balance. 

(2) The foregoing subdivisions need not be stated in the sequence or order 
set forth in subdivision (a)(1), and additional items may be included to 
explain the computations made in determining the amount to be paid by the 
buyer. 

(b) Payments. 

(1) The maximum number of payments and the amount and date of each 
payment need not be separately listed if the payments are stated in terms of 
a series of scheduled amounts, and in such case the amount of the scheduled 
final payment may be stated as the remaining unpaid balance. 

(2) The initial date for the payment of the first installment may be a 
calendar date or may refer to the time of delivery or installation. 

(c) Document or Documents Comprising. A retail installment contract 
need not be contained in a single document. If the contract is contained in more 
than one (1) document, then one (1) such document may be an original 
document executed by the retail buyer applicable to purchases of goods or 
services to be made by the retail buyer from time to time and, in such case, 
such document, together with the sales slip, account book or other written 
statement relating to each purchase, a copy of all of which shall be delivered to 
the buyer, shall set forth all of the information required by subsection (a) and 
shall constitute the retail installment contract for each such purchase. 

(d) Time Price Differential. 

(1) Notwithstanding any other law, the seller or other holder under a 
retail installment contract may charge, receive, and collect a time price 
differential which shall not exceed eleven dollars and seventy-five cents 
($11.75) per one hundred dollars ($100) per year on the principal balance of 
each transaction. 

(2) The time price differential under this subsection (d) shall be computed 
on the principal balance of each transaction, as determined under this 
section, on contracts payable in successive monthly payments substantially 
equal in amount from the date of the contract to the maturity of the final 
payment, notwithstanding that the total time balance thereof is required to 
be paid in one (1) or more deferred payments. When a retail installment 
contract provides for payment other than in substantially equal successive 
monthly payments, the time price differential shall not exceed the amount 
which will provide the same return as is permitted on substantially equal 
monthly payment contracts, having due regard for the schedule of payments. 
The time price differential may be computed on the basis of a full month for 
any fractional portion of a month in excess of fifteen (15) days. A minimum 
time price differential of twelve dollars and fifty cents ($12.50) may be 
charged, received and collected on each such contract. 

(e) Copy of Contract, Insurance Policy Given Buyer. 

(1) The seller shall deliver or mail to the buyer, at the buyer’s address as 
specified by the buyer, a copy of the retail installment contract prior to the 
date on which the first payment is due under the contract. An acknowledg- 
ment of the delivery thereof contained in the body of an instrument signed 
by the buyer shall be presumptive proof of delivery in any action. 

(2) The seller under any retail installment contract shall, prior to the date 
on which the first payment is due thereunder, deliver or mail to the buyer, at 
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the buyer’s aforementioned address, any policy of insurance the seller has 
agreed to purchase in connection therewith, or in lieu of such policy, a 
certificate of such insurance. 

(f) Receipt Given for Payment; Schedule of Payments. 

(1) A buyer shall be given a receipt for any payment when made in cash. 

(2) At any time after the execution of a contract, but not later than two (2) 
months after the last payment thereunder, the holder shall, upon written 
request of the buyer, give or forward to the buyer a written statement of the 
dates and amounts of payments and the total amount, if any, unpaid under 
the contract. Such a statement shall be supplied by the holder once without 
charge; if any additional statement is requested by the buyer, the holder 
shall supply such statement to the buyer at a charge not exceeding one dollar 

($1.00) for each additional statement so supplied. “Holder” in this section 

means the retail seller unless the seller has assigned the contract, in which 

case “holder” means the assignee of such contract at the time of the 
determination. 

(g) Payment in Full Acknowledged by Instrument. After payment of all 
sums for which the buyer is obligated under a contract, and upon written 
demand made by the buyer, the holder shall deliver or mail to the buyer, at the 
buyer’s last known address, one (1) or more good and sufficient instruments to 
acknowledge payment in full and shall release all security in the goods. 

(h) Prepayment; Refund Credit. Notwithstanding the provisions of any 
retail installment contract to the contrary, any buyer may prepay in full at any 
time before maturity the unpaid balance of any retail installment contract, and 
in so paying such unpaid balance shall receive a refund credit thereon for such 
anticipation of payments. The amount of such refund shall represent at least 
as great a proportion of the time price differential, after first deducting 
therefrom an acquisition cost not to exceed the sum of fifteen dollars ($15.00), 
as the sum of the monthly time balances beginning one (1) month after 
prepayment is made bears to the sum of all the monthly time balances under 
the schedule of payments in the contract. Where the amount of such refund 
credit is less than one dollar ($1.00), no refund need be made. 


History. nessee (J. Daniel Morgan), 8 Mem. St. U.L. Rev. 
Acts 1961, ch. 110, § 1; T-C.A., § 47-1903; 91. 


Acts 1982, ch. 723, § 1; 1983, ch. 328, § 1. Riba Gan Gi tal Opinions 


Applicability, OAG 90-79 (8/17/90). 
Calculation and application of the time price 
differential, OAG 06-068 (4/12/06). 


Cited: 

Southland Tractors, Inc. v. H & N Constr. Co., 
52 Tenn. App. 664, 377 S.W.2d 789, 1963 Tenn. 
App. LEXIS 122 (Tenn. Ct. App. 1963); In re 
Clausel, 32 B.R. 805, 1983 Bankr. LEXIS 5531 


Cross-References. 
Collision insurance purchased as a condition 
to financing automobile purchase, § 56-7-1106. 


Section to Section References. 
This section is referred to in §§ 47-11-105, 
56-6-302, 56-6-304. 


Law Reviews. 


Usury and Time Price Differentials in Ten- 


(Bankr. W.D. Tenn. 1983). 


NOTES TO DECISIONS 


1. Applicability. 

The time price differential provisions of sub- 
section (d) apply to dealings between the retail 
seller or “holder” on the one hand and the retail 


buyer on the other; but this provision does not 
purport to regulate a subsequent assignment of 
the contract by the retail seller to a transferee, 
except to provide that the transferee, i.e., the 


47-11-104 


“holder,” as well as the retail seller is limited to 
a certain time price differential as against the 
retail buyer. Westside Health & Racquet Club v. 
Jefferson Fin. Servs., Inc., 19 S.W.3d 796, 1999 
Tenn. App. LEXIS 812 (Tenn. Ct. App. 1999), 


Collateral References. 

Excess of payment for one period as appli- 
cable to subsequent period under contract or 
mortgage providing for periodic payments. 89 
A.L.R.3d 947. 

Replevin or claim-and-delivery: modern view 
as to validity of statute or contractual provision 
authorizing summary repossession of consumer 
goods sold under retail installment sales con- 
tract. 45 A.L.R.3d 1233. 
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review or rehearing denied, Westside Health & 
Racquet Club, Inc. v. Jefferson Fin. Servs., Inc., 
19 S.W.3d 796, 2000 Tenn. LEXIS 259 (Tenn. 
2000). 


Requiring borrower to pay for insurance as 
condition of loan. 91 A.L.R.2d 1344. 

Right of holder of commercial paper to inter- 
est or finance charges applicable to period after 
acceleration of maturity of obligation because of 
debtor’s default. 63 A.L.R.3d 10. 

Validity and construction of provision impos- 
ing “late charge” or similar exaction for delay in 
making periodic payments on note, mortgage, 
or installment sale contract. 63 A.L.R.3d 50. 


47-11-104. Retail charge agreements. 


(a) Form and Contents; Delivery to Buyer. 

(1) Every retail charge agreement shall be in writing and shall be signed 
by the retail buyer. 

(2) Aretail charge agreement shall be deemed to be signed or accepted by 
the retail buyer if, after a request for a retail charge account, such 
agreement or application for a retail charge account is in fact signed by the 
retail buyer, or if that retail charge account is used by the retail buyer or 
another person authorized by the retail buyer to use the account. The 
agreement shall provide that it shall not become effective unless and until 
the seller or assignee has provided the disclosures required pursuant to the 
federal Truth-in-Lending Act, compiled in 15 U.S.C. § 1601 et seq., the retail 
buyer or a person authorized by the retail buyer uses the retail charge 
account, and the seller or assignee extends credit to the retail buyer for that 
transaction on the retail charge account. 

(3) A copy of any such agreement executed on or after March 15, 1961, 
shall at the request of the buyer be delivered or mailed to the retail buyer by 
the retail seller prior to the date on which the first payment is due under the 
agreement. An acknowledgment of the delivery thereof contained in the body 
of the agreement shall be presumptive proof of delivery in any action. 

(4) All agreements executed on or after March 15, 1961, shall state the 
amount of, or the method of calculating, the time price differential to be 
charged and paid pursuant thereto or shall state that a time price differen- 
tial not in excess of that permitted by this chapter will be charged and paid 
accordingly. 

(b) Monthly Statements; Payment in Full Privilege. 

(1) The retail seller under a retail charge agreement shall promptly 
supply the retail buyer under such agreement with a statement as of the end 
of each monthly period (which need not be a calendar month) or other 
regular period agreed upon by the retail seller and the retail buyer, in which 
there is any unpaid balance thereunder, which shall recite the following: 

(A) The unpaid balance under the retail charge agreement at the 
beginning and end of the period; 
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(B) Unless otherwise furnished by the retail seller to the retail buyer by 
sales slip, memorandum, or otherwise, an identification of the goods or 
services purchased during the period, the cash price, and the date of each 
purchase; 

(C) The payments made by the retail buyer to the retail seller and any 
other credits to the retail buyer during the period; 

(D) The amount of the time price differential, if any; and 

(E) A legend to the effect that the retail buyer may at any time pay the 
total balance, if such legend is not stated in the original contract signed by 
the buyer. 

(2) The subdivisions need not be stated in the sequence or order set forth 
above, and additional items may be included to explain the computations 
made in determining the amount to be paid by the retail buyer. 

(c) Time Price Differential. Notwithstanding any other law, the seller and 
assignee under a retail charge agreement may charge, receive and collect a 
time price differential which shall not exceed seventeen and one-half cents 
(1714¢) per ten dollars ($10.00) per month, computed from month to month 
(which need not be a calendar month) or other regular period, on all amounts 
unpaid from time to time under the agreement. The time price differential 
under this subsection (c) may be computed for all unpaid balances within a 
range of not in excess of ten dollars ($10.00) on the basis of the median amount 
within such range, if as so computed such time price differential is applied to 
all unpaid balances within such range. A minimum time price differential not 
in excess of seventy cents (70¢) per month may be charged, received and 


collected under each such agreement. 


History. 

Acts 1961, ch. 110, § 1; T.C.A., § 47-1904; 
Acts 1982, ch. 723, § 2; 19838, ch. 328, § 2; 
1998, ch. 799, § 1. 


Code Commission Notes. The time price 
differential provided for in subsection (c) is 
equivalent to an annual percentage rate of 
twenty-one percent (21%). 


Textbooks. 
Tennessee Jurisprudence, 24 Tenn. Juris., 
Usury, § 9. 


Law Reviews. 

Usury and Time Price Differentials in Ten- 
nessee (J. Daniel Morgan), 8 Mem. St. U.L. Rev. 
91. 


NOTES TO DECISIONS 


1. Constitutionality. 

Provision of this section permitting time 
price differential under retail charge agree- 
ment not in excess of 15¢ (now 17'%¢) per 
$10.00 per month did not fall within the provi- 


Collateral References. 

Right of holder of commercial paper to inter- 
est or finance charges applicable to period after 
acceleration of maturity of obligation because of 
debtor’s default. 63 A.L.R.3d 10. 

Validity and construction of provision impos- 
ing “late charge” or similar exaction for delay in 


sions of Tenn. Const., art. XI, § 7 against inter- 
est in excess of 10 percent per annum. Dennis v. 
Sears, Roebuck & Co., 223 Tenn. 415, 446 
S.W.2d 260, 1969 Tenn. LEXIS 427 (1969). 


making periodic payments on note, mortgage, 
or installment sale contract. 63 A.L.R.3d 50. 
Validity, Construction, and Application of 
Truth in Lending Act (TILA) and Regulations 
Promulgated Thereunder — United States Su- 
preme Court Cases. 67 A.L.R. Fed. 2d 567. 
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47-11-105. Mail order and telephone sales. 


(a) Retail installment contracts and retail charge agreements negotiated 
and entered into by mail or telephone without personal solicitation by 
salespersons or other representatives of the seller, where a catalog of the seller 
or other printed solicitation of business, which is distributed and made 
available generally to the public, clearly sets forth the cash price and other 
terms of sales to be made through such medium, may be made as provided in 
this section. 

(b)(1) All of the provisions of this chapter apply to such sales, except that the 

seller shall not be required to deliver a copy of the contract to the buyer as 

provided in § 47-11-103(e) and, if the contract when received by the seller 
contains any blank spaces, the seller may insert in the appropriate blank 
space the amounts of money and other terms which are set forth in the 
seller’s catalog or other printed solicitation which is then in effect. 

(2) In heu of sending the buyer a copy of the contract as provided in 

§ 47-11-103(e), the seller shall furnish to the buyer a written statement of 

any items inserted in the blank spaces in the contract received from the 

buyer. 


History. nessee (J. Daniel Morgan), 8 Mem. St. U.L. Rev. 
Acts 1961, ch. 110, § 1; T.C.A., § 47-1905. 91. 


Law Reviews. 
Usury and Time Price Differentials in Ten- 


47-11-106. Transfer of contracts. 


Any retail seller may assign, pledge, hypothecate, or otherwise transfer a 
retail installment contract or retail charge agreement to any person, firm, or 
corporation on such terms and conditions and for such price as may be 
mutually agreed upon. 


History. Cited: 
Acts 1961, ch. 110, § 1; T.C.A., § 47-1906; Westside Health & Racquet Club v. Jefferson 
Acts 1963, ch. 81, § 1 (10-104). Fin. Servs., Inc., 19 S.W.3d 796, 1999 Tenn. 


Law Reviews. App. LEXIS 812 (Tenn. Ct. App. 1999). 


Usury and Time Price Differentials in Ten- 
nessee (J. Daniel Morgan), 8 Mem. St. U.L. Rev. 
91. 


47-11-107. Penalty for violations — Liquidated damages. 


(a) An intentional and willful violation of this chapter is a Class C 
misdemeanor. 

(b) In case of an intentional failure to comply with this chapter, or in case 
the seller shall permit the buyer to sign a contract containing blank spaces not 
permitted by this chapter, the buyer shall have a right to recover from the 
person committing such violation, or to set off or counterclaim in any action by 
such person to enforce a contract or agreement, as liquidated damages, an 
amount equal to the whole of the original time balance in a contract, and all 
amounts payable under an agreement with respect to the transaction or 
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transactions to which such violation pertains, together with reasonable attor- 
ney’s fees. 

(c) In case of any other failure to comply with this chapter, the buyer shall 
have a right to recover from the person committing such violation, or to set off 
or counterclaim in any action by such person to enforce a contract or 
agreement, as liquidated damages, an amount equal to two (2) times the time 
price differential charged to the buyer, together with reasonable attorney’s 
fees. 

(d) Notwithstanding this section, no person shall be subject to any penalty 
for any failure to comply with any provision of this chapter until the retail 
buyer has notified such person in writing of such failure and unless within 
thirty (30) days after such notice such failure is not corrected by such person. 


History. 
Acts 1961, ch. 110, § 1; T.C.A., § 47-1907; 
Acts 1989, ch. 591, § 111. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
111. 


Law Reviews. 

Usury and Time Price Differentials in Ten- 
nessee (J. Daniel Morgan), 8 Mem. St. U.L. Rev. 
91. 


NOTES TO DECISIONS 


1. Notice of Failure to Comply. 

Purchasers who did not notify seller of failure 
of contract to comply with law, in that cash 
sales price and time price differential were not 
shown, were not entitled to liquidated damages 


under subsection (b). Southland Tractors, Inc. 
v. H & N Constr. Co., 52 Tenn. App. 664, 377 
S.W.2d 789, 1963 Tenn. App. LEXIS 122 (Tenn. 
Ct. App. 1963). 


47-11-1008. Waiver of provisions unenforceable. 


Any waiver by the retail buyer of any provisions of this chapter or of any 
remedies granted to the buyer by this chapter shall be unenforceable and void. 


History. 
Acts 1961, ch. 110, § 1; T.C.A., § 47-1908. 


Law Reviews. 
Usury and Time Price Differentials in Ten- 


47-11-109. [Obsolete.] 


Code Commission Notes. This section, con- 
cerning the status of contracts in effect prior to 


nessee (J. Daniel Morgan), 8 Mem. St. U.L. Rev. 
91: 


March 15, 1961, was deleted as obsolete by 
authority of the code commission in 1995. 


47-11-110. Transactions do not constitute loans. 


(a) A “retail installment transaction,” as defined in § 47-11-102, or any 
other conditional sales contract or other agreement covering the time sale of 
personal property or services, and the assignment thereof, and the business of 
selling such personal property and services on a time payment basis, and the 
business of purchasing or acquiring such transactions, contracts, or agree- 
ments, whether or not regulated under this chapter, shall not be deemed to be 
loans or forebearances of money or things of value or the making of same, nor 
shall they be regulated by or subject to title 45, chapter 5, parts 1-4. 
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(b) “Personal property” and “services,” as used in this section, include all 
personal property and services, whether or not purchased for commercial or 
industrial use, and whether or not such personal property is affixed or to be 
affixed to real property so as to become a part thereof, whether or not severable 


from such real property. 
History. 
Acts 1961, ch. 110, § 1; T.C.A., § 47-1910. 


Law Reviews. 
Usury and Time Price Differentials in Ten- 


nessee (J. Daniel Morgan), 8 Mem. St. U.L. Rev. 
91. 


NOTES TO DECISIONS 


Analysis 


1. Applicability. 
2. Construction. 


1. Applicability. 

This section applies to a retail installment 
transaction, the assignment of that transac- 
tion, as well as to a separate but related loan 
where the retail installment transactions were 
transferred by the retail seller to a transferee 
as collateral for the separate but related loan 
transaction between the retail seller and the 
transferee. Westside Health & Racquet Club v. 
Jefferson Fin. Servs., Inc., 19 S.W.3d 796, 1999 
Tenn. App. LEXIS 812 (Tenn. Ct. App. 1999), 
review or rehearing denied, Westside Health & 


Racquet Club, Inc. v. Jefferson Fin. Servs., Inc., 
19 S.W.3d 796, 2000 Tenn. LEXIS 259 (Tenn. 
2000). 


2. Construction. 

This section creates a broadly defined safe 
harbor exempting from the usury laws the 
assignment of any agreement covering the time 
sale of personal property or services, including 
retail installment contracts. Westside Health & 
Racquet Club v. Jefferson Fin. Servs., Inc., 19 
S.W.3d 796, 1999 Tenn. App. LEXIS 812 (Tenn. 
Ct. App. 1999), review or rehearing denied, 
Westside Health & Racquet Club, Inc. v. Jeffer- 
son Fin. Servs., Inc., 19 S.W.3d 796, 2000 Tenn. 
LEXIS 259 (Tenn. 2000). 


47-11-111. Credit life insurance added to retail installment contracts 
— Authorization required. 


(a) The seller under any retail installment contract shall have no authority 
to collect any fees or charges for a policy of credit life insurance issued in 
connection with property purchased under a retail installment contract unless 
the consumer has specifically elected, evidenced by the consumer’s signature 
on such contract, to authorize the addition of the policy of credit life insurance. 

(b) If the consumer did not authorize the purchase of such insurance, the 
consumer shall notify the seller of any unauthorized charges for such insur- 
ance that are imposed under the retail installment contract within three (3) 
months of the initial billing for such insurance. 

(c) If the consumer notifies the seller during the three-month period that 
such consumer did not authorize the purchase of such insurance and the seller 
cannot provide proof of authorization by such consumer, the seller shall refund 
an amount equal to a minimum of three (3) months’ charges for such 
insurance, including a refund of any penalty or interest assessed with respect 
to such charge, if any. 

(d) If the consumer notifies the seller during the three-month period that 
such consumer did not authorize the services and the seller is able to prove 
authorization by such consumer, no refund shall be issued by the seller. 


History. 
Acts 1999, ch. 376, § 1. 
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CHAPTER 12 
DISCHARGE OF SURETIES 


Section 

47-12-101. 
47-12-102. 
47-12-103. 
47-12-104. 
47-12-105. 
47-12-106. 
47-12-107. 


Notice requiring creditor to sue — Creditor’s inaction. 

Proof of notice. 

Death of parties. 

Assignor or endorser. 

Creditor’s rights against debtor preserved. 

Stay of execution. 

Continuing guaranty or suretyship agreements — Future obligations. 


47-12-101. Notice requiring creditor to sue — Creditor’s inaction. 


(a) When any surety by bill, bond, covenant, or nonnegotiable note for the 
payment of money or note for specific articles, other than the surety of a 
guardian, executor, administrator, or public officer, or guarantor of negotiable 
paper, apprehends that the principal is likely to become insolvent, or to 
migrate from the state, without previously discharging the debt or obligation, 
the surety may, if the debt or security be due, by notice in writing, require the 
creditor forthwith to put it to suit. 

(b) Unless, within thirty (30) days thereafter, the creditor commences an 
action, and proceeds with due diligence in the ordinary course of law to recover 
judgment for the debt or obligation, and by execution to make the amount due 
thereon, the creditor shall forfeit the right which the creditor would otherwise 


have to recover it from the surety. 


History. 

Code 1858, § 1968 (deriv. Acts 1801, ch. 18, 
§§ 1, 5); Shan., § 3517; mod. Code 1932, 
§ 7526; T.C.A. (orig. ed.), § 47-701. 


Section to Section References. 
Chapters 11-15 are referred to in § 1-2-114. 
This section is referred to in §§ 47-12-102, 
47-12-103. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 717. 


Tennessee Jurisprudence, 23 Tenn. Juris., 
Suretyship, §§ 20, 21. 


Comparative Legislation. 
Discharge of sureties: 
Ala. Code § 8-3-1 et seq. 
Ark. Code § 16-107-301. 
Ga. O.C.G.A. § 11-3-601 et seq. 
Ky. Rev. Stat. Ann. § 413.220 et seq. 
Miss. Code Ann. § 87-5-1 et seq. 
Mo. Rey. Stat. § 433.010 et seq. 
N.C. Gen. Stat. § 26-1 et seq. 
Va. Code § 49-25 et seq. 


NOTES TO DECISIONS 


Analysis 


. Surety. 

. —Remedy Prior to Statute. 
. —Remedy in Equity. 
Nonresident Principal. 
Notice. 

—Insufficient Notice. 
—Omissions. 

. —Pleading. 


- ONMRHMAP WN 


. Surety. 

The burden of proof rests upon the party 
appearing on note as principal who sets up 
suretyship as a defense; to be availing, it must 


be clearly established by the evidence. England 
v. McKamey, 36 Tenn. 75, 1856 Tenn. LEXIS 57 
(1856). 

One who is in fact the surety is entitled to be 
discharged, by complying with the require- 
ments of this statute, although the fact of his 
suretyship does not appear on the face of the 
note, but is proved by parol evidence. England 
v. McKamey, 36 Tenn. 75, 1856 Tenn. LEXIS 57 
(1856); Fowler v. Alexander, 48 Tenn. 425, 1870 
Tenn. LEXIS 81 (1870) Goint maker). 

A contract of extension does not deprive the 
surety of his rights under this section. Meredith 
v. Dibrell, 127 Tenn. 387, 155 S.W. 163, 1912 
Tenn. LEXIS 37, 46 L.R.A. (n.s.) 92 (1913). 


47-12-102 


2. —Remedy Prior to Statute. 

Prior to the enactment of the statute, a 
surety could go into equity and compel a suit by 
the creditor against the principal debtor; this 
statute merely gives him a more speedy rem- 
edy. Meredith v. Dibrell, 127 Tenn. 387, 155 
S.W. 163, 1912 Tenn. LEXIS 37, 46 L.R.A. (n.s.) 
92 (1913). 


3. —Remedy in Equity. 

This section does not prevent surety from 
proceeding in equity for contribution against 
cosurety. House v. Cocke, 1 Tenn. 296, 1808 
Tenn. LEXIS 18 (1808). 


4, Nonresident Principal. 

The rule of this section is applicable where 
the principal debtor is a nonresident of the 
state, if he has property or effects in this state 
subject to attachment. Hancock v. Bryant, 10 
Tenn. 476, 1830 Tenn. LEXIS 21 (1830). 

The statute does not apply where the princi- 
pal debtor resides out of the state, and suit 
would have to be brought against him out of the 
jurisdiction of the state, in which case the 
assignor, endorser, or surety could not be dis- 
charged under the statute. Hill v. Planters’ 
Bank, 22 Tenn. 670, 1842 Tenn. LEXIS 176 
(1842). 


5. Notice. 

Notice to an assignee of the instrument, 
holding by blank endorsement, even though it 
be merely for collection, is sufficient. Faris v. 
Green, 23 Tenn. 377, 1843 Tenn. LEXIS 119 
(1843). 

The surety, or endorser, when sued, to avail 
himself of the defense of having given the 
required notice, must show that the person to 
whom the notice was given was the holder of 
the instrument at that time. England v. McK- 
amey, 36 Tenn. 75, 1856 Tenn. LEXIS 57 (1856); 
Boyd v. Titzer, 46 Tenn. 568, 1869 Tenn. LEXIS 
101 (1869). 

The notice must be in writing, and must be a 
positive demand or requisition to sue forthwith, 
and not a mere wish or request to “collect” or 


Collateral References. 
11 Am. Jur. 2d Bills and Notes § 421; 74 Am. 
Jur. 2d Suretyship, § 34 et seq. 


47-12-102. Proof of notice. 
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“do something with” the debt. Parrish v. Gray, 
20 Tenn. 88, 1839 Tenn. LEXIS 21 (1839); 
Miller v. Childress, 21 Tenn. 319, 21 Tenn. 320, 
1841 Tenn. LEXIS 9 (1841); Rice v. Simpson, 56 
Tenn. 809, 1872 Tenn. LEXIS 208 (1872); Simp- 
son v. State, 65 Tenn. 440, 1873 Tenn. LEXIS 
383 (1873); Jackson v. Huey, 78 Tenn. 184, 1882 
Tenn. LEXIS 162 (1882). 

The surety can only be discharged by a strict 
compliance with the provisions. Miller v. Chil- 
dress, 21 Tenn. 319, 21 Tenn. 320, 1841 Tenn. 
LEXIS 9 (1841); Rice v. Simpson, 56 Tenn. 809, 
1872 Tenn. LEXIS 208 (1872); Simpson v. State, 
65 Tenn. 440, 1873 Tenn. LEXIS 383 (1873); 
Jackson v. Huey, 78 Tenn. 184, 1882 Tenn. 
LEXIS 162 (1882). 


6. —Insufficient Notice. 

A written notice “to collect the debt” is not in 
compliance with this section. Parrish v. Gray, 
20 Tenn. 88, 1839 Tenn. LEXIS 21 (1839). 

A letter stating, “I wish you would come up 
and do something with it” (the note) is not a 
notice that complies with this section. Rice v. 
Simpson, 56 Tenn. 809, 1872 Tenn. LEXIS 208 
(1872). 


7. —Omissions. 

The omission of the word “days” after the 
word “thirty” in the copy of the notice is imma- 
terial, and it will be supplied. Waterford v. 
Hensley, 8 Tenn. 275, 1827 Tenn. LEXIS 51 
(1827). 


8. —Pleading. 

The plea of notice given need not set out the 
notice in its very words; and if it does, the 
variance between the plea and the proof as to 
the number of days within which suit was 
required to be brought, will be immaterial. 
Waterford v. Hensley, 8 Tenn. 275, 1827 Tenn. 
LEXIS 51 (1827). 

For an example of a sufficient plea of surety- 
ship where the pleader is apparent principal, 
and of plea giving the notice, see Fowler v. 
Alexander, 48 Tenn. 425, 1870 Tenn. LEXIS 81 
(1870). 


10 C.J.S. Bills and Notes §§ 202, 204; 72 
C.J.S. Principal and Surety § 94 et seq. 
Principal and Surety & 90 et seq. 


The surety shall prove by two (2) witnesses the service on the creditor of a 
copy of the notice required by § 47-12-101. 


History. 
Code 1858, § 1969 (deriv. Acts 1801, ch. 18, 


§ 4); Shan., § 3518; mod. Code 1932, § 7527; 
T.C.A. (orig. ed.), § 47-702. 
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Section to Section References. 
This section is referred to in § 47-12-103. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 717. 
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47-12-104 


Tennessee Jurisprudence, 23 Tenn. Juris., 
Suretyship, § 22. 


NOTES TO DECISIONS 


Analysis 


1. Compliance with Statute. 
2. Proof by Two Witnesses Required. 


1. Compliance with Statute. 

Where proof of a particular kind is required 
by statute, any other proof of as high or higher 
nature, such as the confession or admission of 
the party to be charged, will be within the 
statute. Davis’s Ex’rs v. Fulton, 1 Tenn. 121, 
1805 Tenn. LEXIS 13 (1805). 


47-12-103. Death of parties. 


2. Proof by Two Witnesses Required. 

Proof by one witness of the service of a copy of 
the surety’s notice on the creditor requiring 
him to sue the principal, and by another wit- 
ness that the creditor had acknowledged its 
reception, is substantial compliance. Waterford 
v. Hensley, 8 Tenn. 275, 1827 Tenn. LEXIS 51 
(1827), reporter’s note. 

The testimony of fewer than two witnesses 
will not suffice. Miller v. Childress, 21 Tenn. 
319, 21 Tenn. 320, 1841 Tenn. LEXIS 9 (1841). 


Sections 47-12-101 and 47-12-102 shall extend to the representatives of the 
parties in case of the death of either, or both. 


History. 

Code 1858, § 1970 (deriv. Acts 1801, ch. 18, 
§ 2); Shan., § 3519; mod. Code 1932, § 7528; 
T.C.A. (orig. ed.), § 47-703. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 717. 


47-12-104. Assignor or endorser. 


Tennessee Jurisprudence, 3 Tenn. Juris., As- 
signments, § 36. 


The assignor or endorser of any such bond, bill, or note, may pursue the same 
course with like effect in order to discharge such assignor or endorser from 
liability to the assignee of the bond, bill, or note. 


History. 

Code 1858, § 1971 (deriv. Acts 1801, ch. 18, 
§ 3); Shan., § 3520; mod. Code 1932, § 7529; 
T.C.A. (orig. ed.), § 47-704. 


Textbooks. 
Tennessee Jurisprudence, 3 Tenn. Juris., As- 
signments, §§ 36, 53. 


NOTES TO DECISIONS 


1. “Assignor” Defined. 

The word “assignor” embraces an “endorser” 
of negotiable paper or other instrument em- 
braced in § 47-12-1001. The legislature was 
aware that assignors had not been embraced by 
the terms used in § 47-12-101, and made a 
distinct provision in this section to secure them 


Collateral References. 
Liability of endorser, other than payee or 


a remedy of the same kind as provided for 
sureties. Harvey v. Bacon, 17 Tenn. 308, 1836 
Tenn. LEXIS 49 (1836); Faris v. Green, 23 Tenn. 
377, 1843 Tenn. LEXIS 119 (1843); Rice v. 
Simpson, 56 Tenn. 809, 1872 Tenn. LEXIS 208 
(1872). 


transferee, of nonnegotiable instrument. 18 
A.L.R.3d 647. 
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47-12-105. Creditor’s rights against debtor preserved. 


The rights and remedies of the creditor against the principal debtor shall be 
in no way affected by this chapter. 


History. 
Code 1858, § 1972 (deriv. Acts 1801, ch. 18, 


§ 6); Shan., § 3521; Code 1932, § 7530; T.C.A. 
(orig. ed.), § 47-705. 


NOTES TO DECISIONS 


1. Nonresident Maker. 
This section does not apply where the maker 


resides out of the state. Hill v. Planters’ Bank, 
22 Tenn. 670, 1842 Tenn. LEXIS 176 (1842). 


47-12-106. Stay of execution. 


When the principal and surety, or endorser, are sued, and the execution is 
stayed without the request or consent of the surety or endorser, the stayor shall 
be liable, in default of the principal debtor, to pay the debt and costs of 
judgment and in priority to the first surety or endorser, unless the first surety 
or endorser specially and in writing joined with the debtor in procuring the 


stay. 


History. 

Code 1858, § 1973 (deriv. Acts 1820, ch. 24, 
§ 1; 1841-1842, ch. 136, § 1); Shan., § 3522; 
mod. Code 1932, § 7531; T.C.A. (orig. ed.), 
§ 47-706. 


Cross-References. 
Summary judgment in favor of surety or 
stayor, § 16-15-734. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 1-8.03-19. 


Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 24; 17 Tenn. Juris., Justices 
of Peace and General Sessions Courts, § 33; 23 
Tenn. Juris., Suretyship, §§ 10, 27. 


Cited: 
Graham v. Shephard, 136 Tenn. 418, 189 
S.W. 867, 1916 Tenn. LEXIS 146 (1916). 


NOTES TO DECISIONS 


Analysis 


. Purpose. 

. Assent of Surety. 

. Surety Appearing as Principal. 
. Stay by Cosurety. 


m= RODE 


. Purpose. 

The object of this statute is to protect the 
surety or endorser from the probable conse- 
quences of delay in the collection of the judg- 
ment when such delay was occasioned without 
his consent or procurement and to save him 


from the liability of the subsequent insolvency . 


of his principal. Stinnett v. Crookshank, 48 
Tenn. 496, 1870 Tenn. LEXIS 98 (1870); Gaut v. 
White, 62 Tenn. 196, 1873 Tenn. LEXIS 167 
(1873). 


2. Assent of Surety. 

Stay of execution does not release surety 
unless he objects to same in court. Elders v. 
Johnston, 7 Tenn. 203, 7 Tenn. 204, 1823 Tenn. 
LEXIS 40 (1823). 


A justice of the peace (now general sessions 
judge) has no power to receive security for the 
stay of the execution of a judgment, so far as 
regards the surety or endorser, without the 
surety’s or endorser’s express assent, mani- 
fested in person or by writing signed by him, 
showing that the stayor is entered, as such, at 
his instance and request, or without other sat- 
isfactory evidence that the surety or endorser 
had either procured or assented to the stay; and 
the justice should state specially upon his 
docket how the fact is. Chaffin v. Campbell, 36 
Tenn. 184, 1856 Tenn. LEXIS 77 (1856); Higgs 
v. Landrum, 41 Tenn. 81, 1860 Tenn. LEXIS 18 
(1860); Stinnett v. Crookshank, 48 Tenn. 496, 
1870 Tenn. LEXIS 98 (1870); Gaut v. White, 62 
Tenn. 196, 1873 Tenn. LEXIS 167 (1873); Win- 
ham v. Crutcher, 3 Cooper’s Tenn. Ch. 666 
(1878); Puckett v. Griffith, 128 Tenn. 565, 162 
S.W. 581, 1913 Tenn. LEXIS 71 (1913). 


3. Surety Appearing as Principal. 
Where judgment is rendered against parties 
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as principals, but one of them is in fact only 
surety for the other, though such relation is not 
recited in the judgment, and the real principal, 
without the knowledge or consent of such 
surety, procures a stayor, and such surety 
thereafter pays the judgment, he is entitled to 
be subrogated to the rights of the judgment 
creditor against the stayor. Gunn v. Tannehill, 
10 Tenn. 544, 1831 Tenn. LEXIS 13 (1831); 
Floyd v. Goodwin, 16 Tenn. 484, 1835 Tenn. 
LEXIS 112 (1835); Chaffin v. Campbell, 36 
Tenn. 184, 1856 Tenn. LEXIS 77 (1856); Holt v. 
Davis, 40 Tenn. 629, 1859 Tenn. LEXIS 186 
(1859); McNeilly v. Cooksey, 70 Tenn. 39, 1878 
Tenn. LEXIS 184 (1878); Stafford v. Montgom- 
ery, 85 Tenn. 329, 3 S.W. 438, 1886 Tenn. LEXIS 
49 (1887). 

Where the fact of suretyship does not appear 
upon the face of the instrument sued on, nor in 
the judgment rendered thereon, the apparent 
principal but surety in fact, not joining in the 
procurement of the stay, may supersede the 
execution, and show his relation to be that of 
surety for the debt in any controversy between 
him and the stayor. White v. Brown, 23 Tenn. 
292, 1843 Tenn. LEXIS 86 (1843). 

Where the judgment is rendered against par- 
ties as principals, but one is in fact only surety 
for the other, which relation is not recited in the 
judgment, and the principal, without the 
knowledge or consent of the surety, procures a 
stayor, who afterwards pays the judgment, 
such stayor cannot recover the same from the 
surety, in the absence of a previous request or 
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subsequent promise; and §§ 26-3-105 — 26-3- 
108 do not preclude the surety from showing, in 
such action against him, his true relation as 
surety. Chaffin v. Campbell, 36 Tenn. 184, 1856 
Tenn. LEXIS 77 (1856); Stafford v. Montgom- 
ery, 85 Tenn. 329, 3S.W. 438, 1886 Tenn. LEXIS 
49 (1887). 

In an action at law upon a promissory note 
against one of the makers appearing as princi- 
pal thereon, a plea by defendant that he was in 
fact only the surety of the other maker and 
that, at the time of the execution of the note, it 
was verbally agreed with the principal that the 
property for which the note was given was to be 
sold and applied to the payment thereof, and 
that plaintiff was to assist the real principal 
maker in the sale, and receive the proceeds, 
and that by his laches in that respect the money 
was received by such real principal, and 
thereby lost to plaintiff, was demurrable, upon 
the ground that the terms of the note could not 
be altered or varied by parol agreement. Ellis v. 
Hamilton, 36 Tenn. 512, 1857 Tenn. LEXIS 44 
(1857). 


4. Stay by Cosurety. 

Where the judgment is rendered against two 
cosureties alone, and the stay of the execution 
is procured by one without the assent of the 
other, the stayor is liable only in the event of 
the default of both sureties to pay the judg- 
ment. Sharp v. Embry, 31 Tenn. 254, 1851 Tenn. 
LEXIS 54 (1851); Murray v. Winham, 3 Coo- 
per’s Tenn. Ch. 336 (1877). 


47-12-107. Continuing guaranty or suretyship agreements — Future 
obligations. 


(a) Notwithstanding any law to the contrary, no continuing guaranty or 
suretyship agreement which guarantees the performance of all present and 
future obligations shall be enforceable against a surety unless the individual or 
organization agrees in writing to guarantee the future obligation; provided, 
that no additional writing or guarantee shall be required, at the time of the 
advance, for advances which are permitted pursuant to the terms of the 
guaranty or suretyship agreement. 

(b) This section only applies when the indebtedness of the principal debtor 
arises from personal obligations, and do not apply when the indebtedness 
arises from commercial obligations. 


History. 
Acts 1986, ch. 808, § 1. 


Law Reviews. 
Selected Tennessee Legislation of 1986, 54 
Tenn. L. Rev. 457 (1987). 


Cited: 
In re Lemka, 201 B.R. 765, 1996 Bankr. 
LEXIS 1333 (Bankr. E.D. Tenn. 1996). 


47-13-101 
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ASSIGNMENTS FOR BENEFIT OF CREDITORS 


Section 


47-13-101. 
47-13-102. 
47-13-103. 
47-13-104. 
47-13-105. 
47-13-106. 
47-13-107. 
47-13-108. 
47-13-109. 
47-13-110. 
47-13-111. 
47-13-112. 
47-13-113. 
47-13-114. 
47-13-115. 
47-13-116. 
47-13-117. 
47-13-118. 
47-13-119. 
47-13-120. 


Trustees or assignees for creditors, etc. — Bond — Oath. 

Filing of bond and oath. 

Settlement by trustee or assignee. 

Failure to settle — Citation upon application of interested party. 
Failure to settle — Citation without application. 

Failure to settle — Penalty. 

Failure to settle — Removal of trustee. 

Applicability of §§ 47-13-103 — 47-13-109. 

Fees for services under §§ 47-13-103 — 47-13-108. 
Compensation of trustees. 

Noncompliance by trustee — Appointment of receiver. 

Death, resignation, or removal of trustee. 

Powers of successor trustee. 

Release of sureties. 

General assignments — Preference of creditors. 

General assignments — Prior conveyance for benefit of particular creditor. 
General assignments — Prior judgment by confession or default. 
General assignments — Inventory — Trustee’s rights to property. 
Mortgages, deeds of trust or security agreements. 

Time for presenting claims — Notice. 
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47-13-101. Trustees or assignees for creditors, etc. — Bond — Oath. 


Every trustee or assignee to whom property exceeding the value of five 
hundred dollars ($500) is conveyed in trust for the benefit of creditors, sureties, 
or other persons, unless by them released, in writing, from the obligations 
hereinafter prescribed, before entering upon the discharge of such trustee’s or 
assignee’s duty, shall give bond, with two (2) or more good and sufficient 
sureties, or one (1) corporate surety, in an amount equal to the value of the 
property mentioned in the deed or assignment, payable to the state of 
Tennessee, conditioned for the faithful performance of all the duties imposed 
upon the trustee or assignee by law and by the terms of the deed or 
assignment, and shall take and subscribe, before the person performing the 
duties of the county clerk of the county in which the trustee or assignee resides, 
an oath to the effect that the trustee or assignee will: 

(1) Honestly and faithfully execute and perform all the duties imposed 
upon such trustee or assignee by law and by the deed or assignment; 

(2) Cause to be made a full, true, and perfect inventory of the goods, 
chattels, lands, or other assets, all and singular, contained in the trust deed 
or assignment which have or may come into the trustee’s or assignee’s hands 
or into the hands of any other person for such trustee or assignee; and 

(3) Return, or cause to be filed in the office of the person performing the 
duties of the county clerk, a full and true account of all the sales of the 
effects, and of all moneys received or securities taken. 


113, §§ 9, 10); Shan., § 3523; Code 1932, 
§ 7773; T.C.A. (orig. ed.), § 47-1501; modified. 


History. 
Code 1858, § 1974 (deriv. Acts 1855-1856, ch. 
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Cross-References. 
Open-end mortgages and mortgages securing 
future advances, title 47, ch. 28. 


Section to Section References. 
Chapters 11-15 are referred to in § 1-2-114. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 77. 

Tennessee Jurisprudence, 3 Tenn. Juris., As- 
signments for the Benefit of Creditors, §§ 2-25, 
27; 19 Tenn. Juris., Mortgages and Deeds of 
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Trust, § 22; 24 Tenn. Juris., Trusts and Trust- 
ees, §§ 43, 44, 61. 


Comparative Legislation. 
Assignments for benefit of creditors: 
Ala. Code § 8-9A-6. 

Ark. Code § 16-117-401 et seq. 

Ga. O.C.G.A. § 18-2-40 et seq. 

Ky. Rev. Stat. Ann. § 379.010 et seq. 
Miss. Code Ann. § 85-1-1 et seq. 
Mo. Rev. Stat. § 426.010 et seq. 
N.C. Gen. Stat. § 23-1 et seq. 

Va. Code § 55-156 et seq. 


NOTES TO DECISIONS 


Analysis 


. Applicability. 

. —Trusts Not Covered. 
. Qualification of Trustee. 
—Place. 
—Corporation. 

. —Failure to Qualify. 

. —Waiver of Bond. 

. Exemption of Liability. 
. Renunciation of Trust. 
10. Estoppel. 

11. Suits on Bond. 


ODNAHMTARWNe 


1. Applicability. 

This statute does not extend to mortgages 
made to secure contemporaneous credits, but 
applies to assignments for benefit of creditors. 
Williams v. Jackson, 164 Tenn. 18, 46 S.W.2d 
42, 1931 Tenn. LEXIS 4 (1932). 


2. —Trusts Not Covered. 

This section does not apply to trustee ap- 
pointed by chancery court. State use of Barker 
v. McAuley, 51 Tenn. 424, 1871 Tenn. LEXIS 
184 (1871). 

The provisions of this statute have no refer- 
ence whatever to testamentary trusts or trust- 
ees, and relate to trusts for the benefit of 
creditors only. Plowman v. Satterwhite, 3 Coo- 
per’s Tenn. Ch. 1 (1875); Kerr v. White, 68 Tenn. 
161, 1877 Tenn. LEXIS 10 (1877); Third Nat’l 
Co. v. Commerce Union Bank, 181 Tenn. 509, 
181 S.W.2d 759, 1944 Tenn. LEXIS 271 (1944). 

Trustee under a deed of trust is not covered 
by this section. Williams v. Jackson, 164 Tenn. 
18, 46 S.W.2d 42, 1931 Tenn. LEXIS 4 (1932). 


3. Qualification of Trustee. 


4, —Place. 

The county clerk cannot qualify and give 
bond as trustee before his deputy; therefore, he 
cannot act as trustee under a deed of trust or 
assignment unless exonerated from the obliga- 
tion of the statute by the beneficiaries under 
such instrument. Barcroft, Beaver & Co. v. 
Snodgrass, 41 Tenn. 430, 1860 Tenn. LEXIS 87 
(1860). 


5. —Corporation. 

A corporation may act as trustee under a 
trust conveyance or mortgage, and make a 
valid sale of the lands embraced therein, where 
such transaction is within the scope of its 
business; its inability to comply with the stat- 
ute, by taking the required oath, will not affect 
the validity of the deed or the title vested. 
Lincoln Sav. Bank v. Ewing, 80 Tenn. 598, 1883 
Tenn. LEXIS 211 (1883). 


6. —Failure to Qualify. 

The failure of the nominated trustee to 
qualify furnishes a sufficient reason for displac- 
ing him and appointing another person in his 
stead to execute the trust. C. H. Mills & Co. v. 
Haines, 40 Tenn. 332, 1859 Tenn. LEXIS 91 
(1859); Vance v. Smith, 49 Tenn. 343, 1871 
Tenn. LEXIS 16, 73 Am. Dec. 177 (1871); Wil- 
liams v. Gideon, 54 Tenn. 617, 1872 Tenn. 
LEXIS 95 (1872); Edmondson v. Harris, 2 Coo- 
per’s Tenn. Ch. 427 (1875); McEwen v. Bam- 
berger, Bloom & Co., 71 Tenn. 576, 1879 Tenn. 
LEXIS 119 (1879); Whitworth & Moore v. Pat- 
terson, 74 Tenn. 119, 1880 Tenn. LEXIS 216 
(1880). 

The failure of the trustee to comply with the 
statute, in failing to give the bond and taking 
the oath prescribed, will not impair the legal 
operation and validity of the trust in the ab- 
sence of any fraudulent complicity on the part 
of the beneficiaries with a view to the prejudice 
of other creditors of the maker of the deed; nor 
will such failure prevent the vesting of the trust 
property in the trustee, nor affect his power to 
sell and convey a good title to a purchaser of the 
trust property. C. H. Mills & Co. v. Haines, 40 
Tenn. 332, 1859 Tenn. LEXIS 91 (1859); Vance 
v. Smith, 49 Tenn. 343, 1871 Tenn. LEXIS 16, 
73 Am. Dec. 177 (1871); Williams v. Gideon, 54 
Tenn. 617, 1872 Tenn. LEXIS 95 (1872); Butler 
v. Hill, 60 Tenn. 375, 1872 Tenn. LEXIS 515 
(1873); Ferris v. Eichbaum, 63 Tenn. 70, 1874 
Tenn. LEXIS 208 (1874); Edmondson v. Harris, 
2 Cooper’s Tenn. Ch. 427 (1875); Whitworth & 
Moore v. Patterson, 74 Tenn. 119, 1880 Tenn. 
LEXIS 216 (1880); Young v. Cardwell, 74 Tenn. 
168, 1880 Tenn. LEXIS 225 (1880); Lincoln Sav. 
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Bank v. Ewing, 80 Tenn. 598, 1883 Tenn. LEXIS 
211 (1883); Williams v. Jackson, 164 Tenn. 18, 
46 S.W.2d 42, 1931 Tenn. LEXIS 4 (1932). 


7. —Waiver of Bond. 

The bond required is for the benefit and 
protection of the beneficiaries in the trust deed. 
They can waive the giving of the bond, in open 
court or in writing. If they choose to dispense 
with security, others having no interest cannot 
object. Barcroft, Beaver & Co. v. Snodgrass, 41 
Tenn. 430, 1860 Tenn. LEXIS 87 (1860); Max- 
well v. Finnie, 46 Tenn. 434, 1869 Tenn. LEXIS 
78 (1869); Butler v. Hill, 60 Tenn. 375, 1872 
Tenn. LEXIS 515 (1873); Whitworth & Moore v. 
Patterson, 74 Tenn. 119, 1880 Tenn. LEXIS 216 
(1880). 

The grantor’s express waiver of the execution 
of bond by the trustee does not render the deed 
of assignment fraudulent and void on its face 
because, notwithstanding the provision, the 
beneficiaries may require bond and, in default, 
may have the trustee removed and another 
appointed in his stead. Whitworth & Moore v. 
Patterson, 74 Tenn. 119, 1880 Tenn. LEXIS 216 
(1880). 

If the deed of trust contains a provision that 
it was made with the condition that the as- 
signee shall not be required to give bond and 
qualify according to law, the conveyance cannot 
stand, for the condition is one which the 
grantor has no right to impose. Whitworth & 
Moore v. Patterson, 74 Tenn. 119, 1880 Tenn. 
LEXIS 216 (1880). 


8. Exemption of Liability. 

A clause in the deed of assignment providing 
that “no responsibility is to be incurred by the 
trustee, except in case of wanton neglect in the 
discharge of his duty under the trust,” renders 
the deed, on its face, fraudulent and void in law, 
and vitiates it as against the assailing credi- 
tors. August & Bing v. Seeskind, 46 Tenn. 166, 


Collateral References. 

6 Am. Jur. 2d Assignments for Benefit of 
Creditors § 1 et seq. 

6A C.J.S. Assignments for Benefit of Credi- 
tors § 1 et seq. 

Official, as distinguished from individual, 
acts for which sureties on bond of assignee for 
creditors are liable. 50 A.L.R. 314. 

Subrogation of surety of assignee for credi- 


47-13-102. Filing of bond and oath. 
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1868 Tenn. LEXIS 77 (1868); Whitworth & 
Moore v. Patterson, 74 Tenn. 119, 1880 Tenn. 
LEXIS 216 (1880). 


9. Renunciation of Trust. 

Where a deed of trust conveys property to two 
persons named, with power to sell for the 
payment of debts, and one of them renounces, 
the title is thereby vested in the other who 
accepts the trust and qualifies, taking with full 
authority to perform all acts incumbent upon 
the office. Williams v. Otey, 27 Tenn. 563, 1847 
Tenn. LEXIS 133 (1847). 


10. Estoppel. 

Any beneficiary who actively procures a 
trustee to act before he has complied with the 
statute, and all persons claiming through him, 
will be estopped to dispute the validity of the 
act. Ferris v. Eichbaum, 63 Tenn. 70, 1874 
Tenn. LEXIS 208 (1874); Whitworth & Moore v. 
Patterson, 74 Tenn. 119, 1880 Tenn. LEXIS 216 
(1880). 


11. Suits on Bond. 

The creditors secured may sue on the trust- 
ee’s bond for the amount due them, but the 
grantor cannot sue without alleging and show- 
ing that the trustee is chargeable with a sur- 
plus of assets after the payment of the debts 
secured and all the expenses of the trust; new 
trustee cannot sue at all upon such bond. 
Thompson v. Childress, 1 Cooper’s Tenn. Ch. 
369 (1873), rev'd, 63 Tenn. 327, 1874 Tenn. 
LEXIS 255 (1874); Macey v. Childress, 2 Coo- 
per’s Tenn. Ch. 23 (1874). 

Asum erroneously credited upon the account 
of the trustee may be charged back against him 
at the suit of the beneficiary, and his sureties 
may be held liable therefor, although they 
might — had there been no such credit allowed 
him — have sustained no liability therefor. 
German Bank v. Haller, 103 Tenn. 73, 52 S.W. 
288, 1899 Tenn. LEXIS 88 (1899). 


tors to claim of estate against third person who 
knew or was chargeable with notice that as- 
signee’s transaction with him involved breach 
of assignee’s obligation. 1384 A.L.R. 999. 

Validity of provision in deed or transfer to 
assignee for benefit of creditors for payment of 
attorney’s fees. 79 A.L.R.2d 513. 

Debtor and Creditor & 1 et seq. 


The bond and affidavit shall be filed and preserved by the person performing 
the duties of the county clerk in such person’s office. 


History. 
Code 1858, § 1975(deriv. Acts 1855-1856, ch. 


113, § 10); Shan., § 3524; Code 1932, § 7774; 
T.C.A. (orig. ed.), § 47-1502; modified. 
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47-13-103. Settlement by trustee or assignee. 


Any trustee or assignee to whom property has been conveyed in trust for the 
benefit of creditors, under the provisions of this chapter, shall be required to 
make settlement with the person performing the duties of the county clerk of 
the county in which the deed of trust or assignment was made, as soon after 
qualification as the nature of the deed or assignment will admit, showing what 
funds the trustee or assignee has received, how the trustee or assignee has 
disposed of the trust property, what expenses the trustee or assignee has paid 
out, and what amount of the funds remain in the trustee’s or assignee’s hands 
for payment to beneficiaries under the deed or assignment. 


History. Sections 47-13-103 — 47-13-108 are referred 
Acts 1899, ch. 371, § 1; Shan., § 3524a1; toin § 47-13-109. 

Code 1932, § 7775; T.C.A. (orig. ed.), § 47- This section is referred to in § 47-13-104. 

1503; modified. 


Textbooks. 
Section to Section References. Tennessee Jurisprudence, 3 Tenn. Juris., As- 
Sections 47-13-103 — 47-13-109 are referred signments for the Benefit of Creditors, § 28; 24 
to in §§ 47-13-107, 47-13-108. Tenn. Juris., Trusts and Trustees, § 61. 


47-13-104. Failure to settle — Citation upon application of interested 
party. 


Should any such trustee or assignee fail or refuse to make settlement as 
required by § 47-13-1038, the person performing the duties of the county clerk 
shall be required, upon application of anyone interested in the trust property, 
to issue a citation to such trustee or assignee, requiring the trustee or assignee 
to appear before the person performing the duties of the county clerk on a given 
day and make settlement as required by § 47-13-103, a copy of which citation 
shall be served by the sheriff or any constable of the county at least five (5) days 
before the day appointed in the citation for such settlement or casting of 
account. 


History. Sections 47-13-103 — 47-13-108 are referred 
Acts 1899, ch. 371, § 2; Shan., § 3524a2; toin § 47-13-109. 
Code 1932, § 7776; T.C.A. (orig. ed.), § 47- This section is referred to in §§ 8-8-201, 


1504; modified. 47-13-105. 
Cross-References. Textbooks. 
Constable defined, § 1-3-105. Tennessee Jurisprudence, 3 Tenn. Juris., As- 


Goriinn.toiSectioniReferences: signments for the Benefit of Creditors, § 28. 


Sections 47-13-103 — 47-13-109 are referred 
to in §§ 47-13-107, 47-13-108. 


47-13-105. Failure to settle — Citation without application. 


The person performing the duties of the county clerk, after the expiration of 
two (2) years from the qualification of such trustee or assignee, shall have 
power, without application from anyone interested in the trust property, to 
compel such trustee or assignee to make settlement by citation, as prescribed 
in § 47-13-104. 


History. Code 1932, § 7777; T.C.A. (orig. ed.), § 47- 
Acts 1899, ch. 371, § 3; Shan., § 3524a8; 1505; modified. 


47-13-106 


Section to Section References. 

Sections 47-13-103 — 47-13-109 are referred 
to in §§ 47-13-107, 47-13-108. 

Sections 47-13-103 — 47-13-108 are referred 
to in § 47-13-109. 
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Textbooks. 
Tennessee Jurisprudence, 3 Tenn. Juris., As- 
signments for the Benefit of Creditors, § 28. 


47-13-106. Failure to settle — Penalty. 


Any such trustee or assignee, who fails or refuses to settle, as above 
required, after such citation or notice, commits a Class A misdemeanor, and 
shall be liable to indictment or presentment in the same manner as adminis- 
trators who fail or refuse to settle as required of them by law. 


History. 

Acts 1899, ch. 371, § 4; Shan., § 3524a4; 
Code 1932, § 7778; T.C.A. (orig. ed.), § 47- 
1506; Acts 1989, ch. 591, §§ 1, 6. 


Code Commission Notes. The misdemeanor 
in this section has been designated a Class A 
misdemeanor by authority of § 40-35-110, 
which provides that an offense designated a 
misdemeanor without specification as to cat- 
egory is a Class A misdemeanor. See also § 39- 
11-114. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
111. 


Section to Section References. 

Sections 47-13-103 — 47-13-109 are referred 
to in §§ 47-13-107, 47-13-108. 

Sections 47-13-103 — 47-13-108 are referred 
to in § 47-13-109. 


Textbooks. 
Tennessee Jurisprudence, 3 Tenn. Juris., As- 
signments for the Benefit of Creditors, § 28. 


47-13-107. Failure to settle — Removal of trustee. 


(a) In addition to the foregoing penalties for failure to settle, the court 
having the jurisdiction of the monthly county court has the power, and it is its 
duty, upon application, by petition, unless satisfactory reasons be shown why 
the same shall not be done, to revoke the appointment of such trustee and 
remove the trustee, and appoint another, who shall be subject to §§ 47-13-103 
— 47-13-109. 

(b) In all such proceedings to remove such trustee or assignee, the trustee or 
assignee shall have reasonable notice, not less than ten (10) days, of such 
application and an opportunity to defend same. 


History. 
Acts 1899, ch. 371, § 5; Shan., § 3524a5; 
Code 1932, § 7779; T.C.A. (orig. ed.), § 47- 


Textbooks. 
Tennessee Jurisprudence, 3 Tenn. Juris., As- 
signments for the Benefit of Creditors, § 28. 


1507; modified. 
Law Reviews. 


How an Insolvent Business May Avoid Bank- 
ruptcy Court (and State Court, Too) (Tisha L. 
Federico), 35 No. 3 Tenn. B.J. 20 (1999). 


Section to Section References. 

Sections 47-13-103 — 47-13-109 are referred 
to in § 47-13-108. 

Sections 47-13-103 — 47-13-108 are referred 
to in § 47-13-109. 


47-13-108. Applicability of §§ 47-13-103 — 47-13-109. 


Nothing in §§ 47-13-103 — 47-13-109 shall be construed to exempt trustees 
or assignees from qualifying, giving bond, and returning inventories, as 
prescribed by law, nor shall these sections be construed to make them 
applicable to deeds or mortgages given purely as security for money lent or 
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advanced, but the sections apply only to conveyances made for the benefit of 


creditors. 


Sections 47-13-103 — 47-13-108 are referred 
to in § 47-13-109. 


History. 

Acts 1899, ch. 371, § 6; Shan., § 3524a6; 
Code 1932, § 7780; T.C.A. (orig. ed.), § 47- 
1508. 


Section to Section References. 
Sections 47-13-103 — 47-13-109 are referred 
to in § 47-13-107. 


47-13-109. Fees for services under §§ 47-13-103 — 47-13-108. 


The person performing the duties of the county clerk, and the sheriff or 
constable, for the services performed by them under §§ 47-13-103 — 47-18- 
108, shall be entitled to and be allowed the same fees as are allowed them by 
law for like services in other cases. 


History. 

Acts 1899, ch. 371, § 7; Shan., § 3524a7; 
Code 1932, § 7781; T.C.A. (orig. ed.), § 47- 
1509; modified. 


Cross-References. 
Constable defined, § 1-3-105. 


Constables, fees, title 8, ch. 21, part 9. 
County clerks, fees, title 8, ch. 21, part 7. 
Sheriffs, fees, title 8, ch. 21, part 9. 


Section to Section References. 
Sections 47-13-103 — 47-13-109 are referred 
to in §§ 47-13-107, 47-13-108. 


47-13-110. Compensation of trustees. 


The court having the jurisdiction of the monthly county court, upon 
application, or the chancery court, if the trust is administered in the chancery 
court, may allow a trustee or assignee compensation exceeding the compensa- 
tion of clerks and masters, if the character of the services rendered entitle the 
trustee or assignee to such compensation in the opinion of such court, but such 


compensation in no case shall exceed five percent (5%). 


History. 

Acts 1859-1860, ch. 34, § 1; Shan., § 3525; 
Code 1932, § 7782; T.C.A. (orig. ed.), § 47- 
1510; modified. 


Textbooks. 

Tennessee Jurisprudence, 3 Tenn. Juris., As- 
signments for the Benefit of Creditors, § 29; 24 
Tenn. Juris., Trusts and Trustees, § 46. 


NOTES TO DECISIONS 


Analysis 


1. Applicability. 
2. Amount of Compensation. 
3. Apportionment of Expense. 


1. Applicability. 

This section does not limit the compensation 
of guardians, administrators, and executors. 
Matlock v. Rice, 53 Tenn. 33, 1871 Tenn. LEXIS 
314 (1871). 

The provision that compensation shall not 
exceed five percent does not apply as to a 
corporation creating the trust where the 
trustee carries on the business as a going 
concern to enable the corporation to resume 
business in due course, or so as to prevent the 


corporation being bound by an agreement to 
pay a greater compensation. State use of Mor- 
ristown Co-operative Stove Co. v. McFarland, 
35 S.W. 1007, 1895 Tenn. Ch. App. LEXIS 30 
(1895). 

The statutory limitation of compensation to 
trustees under trust deeds or assignments to 
the maximum of five percent applies only to 
such services as clerks and masters are usually 
required to perform, that is, services in selling 
property and receiving or collecting the pur- 
chase money, and does not apply to other ser- 
vices, such as the renting of lands, the attention 
given to doubtful and insolvent claims, the 
gathering of crops, attention to litigation, and 
other services that the particular assignment 


47-13-111 


or trust may require, in addition to the sale of 
the property and the distribution of the pro- 
ceeds. German Bank v. Haller, 103 Tenn. 73, 52 
S.W. 288, 1899 Tenn. LEXIS 88 (1899). 


2. Amount of Compensation. 

Where a trustee, under authority of a trust 
deed that is silent as to his compensation, does 
no more than to sell a stock of jewelry and 
fixtures, receive the money therefor, and dis- 
tribute the same among a few creditors, there is 
no just reason for allowing him anything in 
excess of the statutory maximum of five percent 
of the amount collected and disbursed. German 
Bank v. Haller, 103 Tenn. 73, 52 S.W. 288, 1899 
Tenn. LEXIS 88 (1899). 


3. Apportionment of Expense. 
Goods not included in the deed of trust, but 
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conveyed to a third party by the grantor in 
another deed of trust, when mingled with the 
stock being sold under the deed of trust in 
question, and sold by the trustee thereunder, 
will not be entirely exonerated from the ex- 
pense of the sale of the entire property, but will 
be required to bear their due proportion of the 
joint expenses; this was true although it ap- 
peared that the selling of them, while injurious 
to the extent that customers selected from them 
instead of the regular trust stock, did not inter- 
fere extensively with the sale of the regular 
trust stock, and that the additional stock was, 
in some measure, beneficial in enabling the 
trustee to keep up a full line of goods. German 
Bank v. Haller, 103 Tenn. 73, 52 S.W. 288, 1899 
Tenn. LEXIS 88 (1899). 


47-13-111. Noncompliance by trustee — Appointment of receiver. 


If any trustee or assignee fails or refuses to comply with this chapter, the 





court having the jurisdiction of the monthly county court, upon application of 
any person interested, shall, in lieu of the delinquent, appoint a trustee or 
receiver who, upon executing the bond and taking the oath aforementioned, 


may execute the trust or assignment. 


History. 

Code 1858, § 1977 (deriv. Acts 1855-1856, ch. 
113, § 11); Shan., § 3526; Code 1932, § 7783; 
T.C.A. (orig. ed.), § 47-1511; modified. 


Textbooks. 
Tennessee Jurisprudence, 3 Tenn. Juris., As- 
signments for the Benefit of Creditors, § 26. 


Law Reviews. 

How an Insolvent Business May Avoid Bank- 
ruptcy Court (and State Court, Too) (Tisha L. 
Federico), 35 No. 3 Tenn. B.J. 20 (1999). 


NOTES TO DECISIONS 


Analysis 


1. Application for Appointment. 
2. Grounds for Appointment. 
3. Notice. 


1. Application for Appointment. 

While this section gives the court jurisdiction 
to appoint a new trustee or receiver, the mode of 
making the application for such appointment is 
treated in former § 35-1-101. Edmondson v. 
Harris, 2 Cooper’s Tenn. Ch. 427 (1875). 


2. Grounds for Appointment. 
Where the trustee under a trust deed or 
assignment is incompetent by law to act, an- 


other may be appointed, for a trustee incompe- 
tent by law to act cannot legally qualify as such. 
Barcroft, Beaver & Co. v. Snodgrass, 41 Tenn. 
430, 1860 Tenn. LEXIS 87 (1860). 


3. Notice. 

Appointment by the court of a new trustee, 
where the original trustee in open court refuses 
to act, made upon the application of the princi- 
pal beneficiary in an assignment for creditors, 
is good without notice to the maker of the 
assignment although the deed provides that 
the surplus proceeds, after satisfying the pur- 
poses of the trust, shall be paid to the maker. 
Edmondson v. Harris, 2 Cooper’s Tenn. Ch. 427 
(1875). 


47-13-112. Death, resignation, or removal of trustee. 


The chancery court or the court having the jurisdiction of the monthly county 


court is empowered, upon suggestion and proof of the death, resignation, or 
removal beyond the limits of this state, of any trustee named as such in any 
deed of trust conveying realty or personalty as security for the payment of 
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debts or other obligations, to appoint and qualify a trustee in lieu of the trustee 
dead, resigned, or removed as aforementioned. 


History. mod. Code 1932, § 7784; T.C.A. (orig. ed.), 
Acts 1903, ch. 309, § 1; Shan., § 3526a1; § 47-1512; modified. 


NOTES TO DECISIONS 


1. Removal. power and jurisdiction to remove him, and to 
Where the trustee had removed beyond the appoint a successor. Maxwell v. Finnie, 46 
limits of the state, the chancery court had Tenn. 434, 1869 Tenn. LEXIS 78 (1869). 


47-13-113. Powers of successor trustee. 


Any trustee so appointed and qualified shall be vested with all the power and 
authority given in the deed of trust to the original trustee and be subject to all 
the conditions and limitations therein imposed upon the original trustee. 


History. Textbooks. 
Acts 1903, ch. 309, § 2; Shan., § 3526a2; Tennessee Jurisprudence, 3 Tenn. Juris., As- 


Code 1932, § 7785; T.C.A. (orig. ed.), § 47-  signments for the Benefit of Creditors, § 24. 
1513. 


47-13-114. Release of sureties. 


The sureties of a trustee or assignee for the benefit of creditors may be 
released in the manner prescribed in title 29, chapter 33. 


History. 
Code 1858, § 1978; Shan., § 3527; Code 
1932, § 7786; T.C.A. (orig. ed.), § 47-1514. 


47-13-115. General assignments — Preference of creditors. 


(a) Preference of creditors in general assignments of all a debtor’s property 
for the benefit of creditors shall be illegal and voidable, and all general 
assignments shall operate for the benefit of all the debtor’s creditors pro rata, 
whether all the creditors are named in the assignment or not. 

(b) The insertion of a clause in the assignment giving a preference shall not 
render the assignment itself invalid, but the clause only shall be nugatory, and 
all the debtor’s creditors shall share ratably in property assigned. 


History. signments for the Benefit of Creditors, §§ 3, 14; 

Acts 1881, ch. 121, § 1; Shan., § 3527a1; 13 Tenn. Juris., Fraudulent and Voluntary Con- 
mod. Code 1932, § 7787; T.C.A. (orig. ed.), veyances, § 26; 22 Tenn. Juris., Stare Decisis, 
§ 47-1515. § 5. 


Textbooks. 
Tennessee Jurisprudence, 3 Tenn. Juris., As- 


NOTES TO DECISIONS 


Analysis 4. Determination of Nature of Assignment. 
5. General Assignment. 
1. Purpose. 6. —Instruments Not Constituting. 
2. Construction. 7. —Resolution. 
3. Option to Make Assignment. 8. —Evidence. 


47-13-115 


1. Purpose. 

Purpose of Acts 1881, ch. 121 incorporated in 
this section is that creditors under a general 
assignment are to be made as nearly equal as 
possible. Lefkowich v. Lippner, 2 Tenn. Civ. 
App. (2 Higgins) 55 (1911). 


2. Construction. 

This statute should be strictly construed and 
held in close and proper limits, with general 
assignments strictly conforming to the require- 
ments of the statute; but when such conformity 
is found, then these instruments, like general 
assignments at common law, are entitled to a 
fair and reasonable construction. Stedman v. 
Dobbins, 93 Tenn. 397, 24 S.W. 1133, 1893 
Tenn. LEXIS 67 (1894); Farmers’ & Traders’ 
Bank v. Martin, 96 Tenn. 1, 33 S.W. 565, 1895 
Tenn. LEXIS 1 (1896). 


3. Option to Make Assignment. 

This statute does not make it obligatory upon 
the debtor to make a general assignment there- 
under; if he refuses to make a general assign- 
ment, such refusal cannot be treated as a fraud 
upon the law. Stedman v. Dobbins, 93 Tenn. 
397, 24 S.W. 1133, 1893 Tenn. LEXIS 67 (1894). 


4. Determination of Nature of Assign- 
ment. 

Whether the instrument is a general assign- 
ment must be ascertained and determined from 
its face; and it may be declared to be a general 
assignment, though it does not in terms so 
name itself, if it appears by necessary intend- 
ment to be such, or if it purports to convey all 
the property of the debtor and grantor for the 
benefit of his creditors. Hays v. Covington, 84 
Tenn. 262, 1886 Tenn. LEXIS 94 (1886); Look- 
out Bank v. Noe, 86 Tenn. 21, 5 S.W. 433, 1887 
Tenn. LEXIS 19 (1887); Scheibler v. Mundinger, 
86 Tenn. 674, 9 S.W. 33, 1888 Tenn. LEXIS 23 
(1888); Stedman v. Dobbins, 93 Tenn. 397, 24 
S.W. 1133, 1893 Tenn. LEXIS 67 (1894); Farm- 
ers’ & Traders’ Bank v. Martin, 96 Tenn. 1, 33 
S.W. 565, 1895 Tenn. LEXIS 1 (1896); Reed 
Fertilizer Co. v. Thomas, 97 Tenn. 478, 37 S.W. 
220, 1896 Tenn. LEXIS 169 (1896). 

An instrument must be treated as a general 
assignment when it appears, from its language 
and the manner of its execution, that it was so 
intended, and when it was so treated by all the 
parties in their pleadings, although it does not, 
in express terms, purport to convey all the 
debtor’s property. Lookout Bank v. Noe, 86 
Tenn. 21, 5 S.W. 433, 1887 Tenn. LEXIS 19 
(1887); Stedman v. Dobbins, 93 Tenn. 397, 24 
S.W. 1133, 1893 Tenn. LEXIS 67 (1894). 

Whether an instrument, or several instru- 
ments constituting one in legal contemplation, 
shall be treated as a general assignment under 
this statute must be determined alone from the 
face of the papers. Jones v. Cullen, 100 Tenn. 1, 
42 S.W. 873, 1897 Tenn. LEXIS 86 (1897). 
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5. General Assignment. 

A general assignment is a conveyance or 
assignment of all the grantor’s property for the 
benefit of all his creditors. Young v. Hail, 74 
Tenn. 175, 1880 Tenn. LEXIS 226 (1880); Hays 
v. Covington, 84 Tenn. 262, 1886 Tenn. LEXIS 
94 (1886); Scheibler v. Mundinger, 86 Tenn. 
674, 9 S.W. 33, 1888 Tenn. LEXIS 23 (1888); 
Stedman v. Dobbins, 93 Tenn. 397, 24 S.W. 
1133, 1893 Tenn. LEXIS 67 (1894); Bank of 
Cookville v. Brier, 95 Tenn. 331, 32 S.W. 205, 
1895 Tenn. LEXIS 94 (1895); Farmers’ & Trad- 
ers’ Bank v. Martin, 96 Tenn. 1, 33 S.W. 565, 
1895 Tenn. LEXIS 1 (1896). 

It is not indispensable to constitute a general 
assignment under this statute that the deed of 
conveyance shall name all the grantor’s credi- 
tors, for the statute itself provides that such 
instrument shall operate for the benefit of all 
the grantor’s creditors. To constitute a general 
assignment, the deed must purport to convey 
all the grantor’s property for the benefit of 
creditors, and there must be annexed thereto 
the inventory or schedule required. Hays v. 
Covington, 84 Tenn. 262, 1886 Tenn. LEXIS 94 
(1886); Stedman v. Dobbins, 93 Tenn. 397, 24 
S.W. 1133, 1893 Tenn. LEXIS 67 (1894). 

General assignment which prefers certain 
creditors is not void but voidable until an ap- 
propriate proceeding is instituted to set aside 
the assignment. Comer v. Tabler, 44 F. 467, 
1890 U.S. App. LEXIS 1885 (C.C.D. Tenn. 
1890). 

A general assignment, executed under this 
statute, is recognized as being, to a great ex- 
tent, sui generis. Farmers’ & Traders’ Bank v. 
Martin, 96 Tenn. 1, 33 S.W. 565, 1895 Tenn. 
LEXIS 1 (1896). 


6. —Instruments Not Constituting. 

An instrument, which does not, upon its face, 
purport to be a general assignment, and does 
not comply nor purport to comply with this 
statute, but, on the contrary, creates prefer- 
ences and omits inventories or schedules, can- 
not be set aside as illegal and void for failure to 
comply with this statute. Such instrument does 
not fall within this statute, and may be valid as 
a special assignment. Stedman v. Dobbins, 93 
Tenn. 397, 24 S.W. 1133, 1893 Tenn. LEXIS 67 
(1894); Jones v. Cullen, 100 Tenn. 1, 42 S.W. 
873, 1897 Tenn. LEXIS 86 (1897). 

A conveyance is not a valid general assign- 
ment for the benefit of creditors under this 
statute, where it incorporates, in its body, lists 
of the debtor’s property and debts, but fails to 
state anywhere, either as a part of the instru- 
ment or in the affidavit by which it is verified, 
that all the debtor’s property is embraced and 
conveyed. Bank of Cookville v. Brier, 95 Tenn. 
331, 32 S.W. 205, 1895 Tenn. LEXIS 94 (1895). 

An instrument which, on its face, appears to 
be an ordinary deed of trust to secure desig- 
nated creditors, giving preferences, will not be 
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held to be a general assignment under this 
statute and void because it does not conform to 
the statutory requirements as to bond, oath, 
and inventory or schedule. Reed Fertilizer Co. 
v. Thomas, 97 Tenn. 478, 37 S.W. 220, 1896 
Tenn. LEXIS 169 (1896). 

Several instruments not purporting to be or 
intended as a general assignment or parts 
thereof, but distinct and separate in form and 
purpose, bearing the same or closely related 
dates, conveying practically all of the property 
of the grantor, an insolvent debtor, to pay or 
secure certain creditors to the exclusion of 
others, do not, in legal contemplation, consti- 
tute one transaction or instrument as among 
themselves, and do not become incorporated 
with and part of an invalid general assignment 
made by the debtor at or about the same date, 
in such manner as to share its fate. Jones v. 


ASSIGNMENTS FOR BENEFIT OF CREDITORS 


47-13-116 


Cullen, 100 Tenn. 1, 42 S.W. 873, 1897 Tenn. 
LEXIS 86 (1897). 


7. —Resolution. 

The passage of a resolution by directors of a 
bank, declaring the bank to be insolvent and 
inviting a state bank examiner to administer 
its assets, is not effective as an assignment, 
general or special. State ex rel. Robertson v. 
Liberty Bank & Trust Co., 165 Tenn. 40, 52 
S.W.2d 150, 1931 Tenn. LEXIS 167 (1932). 


8. —Evidence. 

Where the instrument is not a general as- 
signment upon its face, parol evidence is inad- 
missible to change its character, or to convert it 
into a general assignment. Stedman v. Dobbins, 
93 Tenn. 397, 24 S.W. 1133, 1893 Tenn. LEXIS 
67 (1894). 


47-13-116. General assignments — Prior conveyance for benefit of 
particular creditor. 


Any mortgage, deed of trust, security interest under the Uniform Commer- 
cial Code, or any other conveyance of a portion of a debtor’s property for the 
benefit of any particular creditor or creditors, made within three (3) months 
preceding a general assignment and in contemplation of making a general 
assignment, shall be void in the event a general assignment is made within 
three (3) months thereafter, and the property conveyed by such conveyance 
shall be shared ratably by all creditors just as that embraced in general 


assignments. 


History. 

Acts 1881, ch. 121, § 2; Shan., § 3527a2; 
Code 1932, § 7788; T.C.A. (orig. ed.), § 47- 
1516; Acts 1963, ch. 81, § 1 (10-104). 


Section to Section References. 
This section is referred to in § 47-13-118. 


Textbooks. 

Tennessee Jurisprudence, 3 Tenn. Juris., As- 
signments for the Benefit of Creditors, § 15; 6 
Tenn. Juris., Commercial Law, § 103; 13 Tenn. 
Juris., Fraudulent and Voluntary Conveyances, 
§§ 5, 26. 


NOTES TO DECISIONS 


Analysis 


. Purpose. 

. Applicability. 

. Invalid Conveyances. 

. Subsequent General Assignment. 
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. Purpose. 

The object of this statute is to prevent a 
failing debtor, who makes a general assign- 
ment, from giving a preference to particular 
creditors by a conveyance of his property for 
their benefit. Ordway & McGuire v. Montgom- 
ery, 78 Tenn. 514, 1882 Tenn. LEXIS 216 
(1882); Stedman v. Dobbins, 93 Tenn. 397, 24 
S.W. 1133, 1893 Tenn. LEXIS 67 (1894). 


2. Applicability. 
The statute does not extend or apply to a 
bona fide sale of his property by a failing debtor 


to one of his creditors in payment of his debt; 
and especially is this so as to personal property 
where the seller’s indebtedness to the pur- 
chaser constitutes only part of the consider- 
ation. Ordway & McGuire v. Montgomery, 78 
Tenn. 514, 1882 Tenn. LEXIS 216 (1882); Sted- 
man v. Dobbins, 93 Tenn. 397, 24 S.W. 1133, 
1893 Tenn. LEXIS 67 (1894). 

This statute does not extend to the convey- 
ance of land by a vendor to a third person under 
a parol contract made with the debtor in his 
own name, where the debtor received from such 
third person the money with which he was 
enabled to pay for the land under an agreement 
to make the particular purchase for such third 
person, though such debtor was insolvent at the 
time, and soon thereafter made a general as- 
signment for the benefit of his creditors. Ord- 
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way & McGuire v. Montgomery, 78 Tenn. 514, 
1882 Tenn. LEXIS 216 (1882). 


3. Invalid Conveyances. 

This statute invalidates a general assign- 
ment giving preferences only to the extent of 
such preferences, and avoids altogether any 
mortgage, deed of trust, or other conveyance of 
a portion of the debtor’s property for the benefit 
of any particular creditor. Ordway & McGuire 
v. Montgomery, 78 Tenn. 514, 1882 Tenn. 
LEXIS 216 (1882); Stedman v. Dobbins, 93 
Tenn. 397, 24 S.W. 1133, 1893 Tenn. LEXIS 67 
(1894). 


4. Subsequent General Assignment. 

The statute avoids any conveyance “for the 
benefit” of a creditor, when such conveyance is 
intended as a security, and not as an absolute 
and bona fide sale, if made by the debtor in his 
contemplation of making a general assignment, 
followed by the actual making of such assign- 
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ment within three months thereafter, without 
reference to the good faith of the creditor. 
Ordway & McGuire v. Montgomery, 78 Tenn. 
514, 1882 Tenn. LEXIS 216 (1882); Stedman v. 
Dobbins, 93 Tenn. 397, 24 S.W. 1133, 1893 
Tenn. LEXIS 67 (1894). 

A transaction is valid if it is to secure the 
price of property purchased or money lent at 
the time, even though executed within the 
three months. Hays v. Covington, 84 Tenn. 262, 
1886 Tenn. LEXIS 94 (1886). 

A trust deed to secure certain indebtedness of 
the grantor, made in contemplation of a general 
assignment, cannot be invalidated and avoided 
on that account, unless a general assignment, 
valid under this statute, is actually made 
within three months thereafter. An ineffectual 
attempt to make a general assignment will not 
suffice to avoid such trust deed. Jones v. Cullen, 
100 Tenn. 1, 42 S.W. 873, 1897 Tenn. LEXIS 86 
(1897). 


47-13-117. General assignments — Prior judgment by confession or 
default. 


Any confession of judgment by a debtor, or permitting judgment to be taken 
by default, or by collusion, within three (3) months preceding a general 
assignment, and in contemplation of such assignment, shall be void, in the 
event a general assignment is made within three (3) months after the 
judgment. 


History. 
Acts 1881, ch. 121, § 3; Shan., § 3527a3; 
Code 1932, § 7789; T.C.A. (orig. ed.), § 47- 


Textbooks. 
Tennessee Jurisprudence, 3 Tenn. Juris., As- 
signments for the Benefit of Creditors, § 15. 


1517. 


Section to Section References. 
This section is referred to in § 47-13-118. 


47-13-118. General assignments — Inventory — Trustee’s rights to 
property. 


The debtor making a general assignment shall annex thereto a full and 
complete inventory or schedule under oath of all the debtor’s property of every 
description, and the trustee or assignee shall be entitled to any other property 
of the debtor not embraced in the assignment, and not exempt from execution, 
and also to property conveyed in violation of § 47-13-116, and to the property 
or its proceeds assigned to satisfy judgments rendered in violation of § 47-13- 
1A, 


Textbooks. 

Tennessee Jurisprudence, 3 Tenn. Juris., As- 
signments for the Benefit of Creditors, §§ 6-10, 
19. 


History. 

Acts 1881, ch. 121, § 4; Shan., § 3527a4; 
Code 1932, § 7790; T.C.A. (orig. ed.), § 47- 
1518. 
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NOTES TO DECISIONS 


Analysis 


. Necessity of Oath. 

—Form. 

. —Signature. 

. —Oath After Registration. 

. —Validity of Oath. 

. Necessity for Inventory. 

. Sufficiency of Description. 

. —Description of Property. 

. —Description in Deed and Inventory. 
10. —Insufficient Description. 

11. Property Passing to Trustee. 

12. Status of Assignee and Creditor. 
13. Necessity of Registration. 

14. —Registration as Notice. 

15. —Foreign Assignment. 

16. Fraudulent Assignment. 

17. —Delay. 

18. —Attack for Fraud. 

19. —Attachment. 

20. — —Parties. 

21. — —Time of Suit. 

22. —Attorney Fees. 

23. Assignments by Parties on Notes. 


1. Necessity of Oath. 

An inventory or schedule, otherwise com- 
plete, without the required oath, renders the 
general assignment, to which it is annexed, 
fraudulent on its face. Hill, Fontaine & Co. v. 
Alexander Bros., 84 Tenn. 496, 1886 Tenn. 
LEXIS 134 (1886); Rosenbaum v. Moller, 85 
Tenn. 653, 4 S.W. 10, 1887 Tenn. LEXIS 7 
(1887); Lookout Bank v. Noe, 86 Tenn. 21, 5 
S.W. 433, 1887 Tenn. LEXIS 19 (1887); Sche- 
ibler v. Mundinger, 86 Tenn. 674, 9 S.W. 33, 
1888 Tenn. LEXIS 23 (1888); Stedman v. Dob- 
bins, 93 Tenn. 397, 24 S.W. 1133, 1893 Tenn. 
LEXIS 67 (1894); Bank of Cookville v. Brier, 95 
Tenn. 331, 32 S.W. 205, 1895 Tenn. LEXIS 94 
(1895). 


2. —Form. 

The oath to the inventory or schedule should 
be reduced to writing in the form of an affidavit, 
and signed by the debtor and grantor. Lookout 
Bank v. Noe, 86 Tenn. 21, 5 S.W. 433, 1887 
Tenn. LEXIS 19 (1887); Scheibler v. Mundinger, 
86 Tenn. 674, 9 S.W. 33, 1888 Tenn. LEXIS 23 
(1888); Stedman v. Dobbins, 93 Tenn. 397, 24 
S.W. 1133, 1893 Tenn. LEXIS 67 (1894). 

An oath, made by the grantor in due form, 
that the inventory or schedule contains a com- 
plete list of all his property, is sufficient. The 
oath should be that the inventory is full and 
complete, showing all the property of the 
debtor. Rosenbaum v. Moller, 85 Tenn. 653, 4 
S.W. 10, 1887 Tenn. LEXIS 7 (1887); Lookout 
Bank v. Noe, 86 Tenn. 21, 5 S.W. 483, 1887 
Tenn. LEXIS 19 (1887); Scheibler v. Mundinger, 
86 Tenn. 674, 9 S.W. 33, 1888 Tenn. LEXIS 23 
(1888); Stedman v. Dobbins, 93 Tenn. 397, 24 
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S.W. 1133, 1893 Tenn. LEXIS 67 (1894); Bank 
of Cookville v. Brier, 95 Tenn. 331, 32 S.W. 205, 
1895 Tenn. LEXIS 94 (1895). 

There might be a case in which a simple 
affidavit to the truth and correctness of the 
inventory or schedule would be sufficient, as 
where the inventory or schedule, upon its face, 
recites that it contains a full and complete 
statement of all the property of the assignor, 
which property is sufficiently described. In such 
case, a simple affidavit to the truth and correct- 
ness of the inventory or schedule might be 
sufficient. Lookout Bank v. Noe, 86 Tenn. 21, 5 
S.W. 433, 1887 Tenn. LEXIS 19 (1887); Sche- 
ibler v. Mundinger, 86 Tenn. 674, 9 S.W. 33, 
1888 Tenn. LEXIS 23 (1888); Bank of Cookville 
v. Brier, 95 Tenn. 331, 32 S.W. 205, 1895 Tenn. 
LEXIS 94 (1895). 


3. —Signature. 

The signature of the assignor to the inven- 
tory or schedule of a general assignment, with 
clerk’s jurat appended, is not a sufficient affi- 
davit. Lookout Bank v. Noe, 86 Tenn. 21, 5 S.W. 
433, 1887 Tenn. LEXIS 19 (1887); Scheibler v. 
Mundinger, 86 Tenn. 674, 9 S.W. 33, 1888 Tenn. 
LEXIS 23 (1888). 

The oath may be made by any member of a 
partnership firm making the assignment, it not 
being necessary that all the members of the 
firm join in the affidavit. Lookout Bank v. Noe, 
86 Tenn. 21, 5 S.W. 433, 1887 Tenn. LEXIS 19 
(1887); Scheibler v. Mundinger, 86 Tenn. 674, 9 
S.W. 33, 1888 Tenn. LEXIS 23 (1888). 


4, —Oath After Registration. 

An oath to the inventory or schedule annexed 
to a general assignment, made after the assign- 
ment is registered, without reacknowledgment 
and reregistration of the instrument, is not 
sufficient, and leaves the assignment fraudu- 
lent and void on its face. Lookout Bank v. Noe, 
86 Tenn. 21, 5 S.W. 433, 1887 Tenn. LEXIS 19 
(1887). 

Where the oath is made after registration of 
the assignment, the creditors of the assignor 
are not affected by their actual knowledge of 
the attempted verification of the inventory or 
schedule annexed to the general assignment, 
such instrument not having been reacknowl- 
edged and reregistered before the filing of their 
bill attacking the validity of such general as- 
signment and attaching the property therein 
attempted to be conveyed. Lookout Bank v. 
Noe, 86 Tenn. 21, 5 S.W. 433, 1887 Tenn. LEXIS 
19 (1887). 


5. —Validity of Oath. 

An incidental allegation, in a detached por- 
tion of a bill attacking the general assignment 
of a partnership firm, that one of the partners 
made the affidavit to the inventory or schedule 
annexed thereto, but not stating the contents of 
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the affidavit, does not estop the complainant to 
deny the sufficiency of such affidavit, especially 
where the bill, taken as a whole, assails the 
validity of the verification of the inventory or 
schedule for alleged infirmities. Lookout Bank 
v. Noe, 86 Tenn. 21, 5 S.W. 433, 1887 Tenn. 
LEXIS 19 (1887). 


6. Necessity for Inventory. 

The requirement that a sworn inventory or 
schedule shall be annexed to the general as- 
signment is mandatory and must be strictly 
complied with, and makes the same absolutely 
indispensable to the validity of every instru- 
ment which is treated as a general assignment. 
Without such, the deed is fraudulent on its face. 
Hill, Fontaine & Co. v. Alexander Bros., 84 
Tenn. 496, 1886 Tenn. LEXIS 134 (1886); 
Rosenbaum v. Moller, 85 Tenn. 653, 4 S.W. 10, 
1887 Tenn. LEXIS 7 (1887); Lookout Bank v. 
Noe, 86 Tenn. 21,5 S.W. 433, 1887 Tenn. LEXIS 
19 (1887); Scheibler v. Mundinger, 86 Tenn. 
674, 9 S.W. 33, 1888 Tenn. LEXIS 23 (1888); 
Stedman v. Dobbins, 93 Tenn. 397, 24 S.W. 
1133, 1893 Tenn. LEXIS 67 (1894); Bank of 
Cookville v. Brier, 95 Tenn. 331, 32 S.W. 205, 
1895 Tenn. LEXIS 94 (1895); Commercial Trust 
& Sav. Bank v. Busch-Grace Produce Co., 228 F-. 
300, 1916 U.S. App. LEXIS 2888 (6th Cir. 
1916); Robinson-Norton Co. v. Harris, 6 Tenn. 
Civ. App. (6 Higgins) 523 (1916); Templeton’s 
Jewelers, Inc. v. United States, 32 F. Supp. 445, 
1940 U.S. Dist. LEXIS 3389 (E.D. Tenn. 1940), 
affd, 126 F.2d 251, 1942 U.S. App. LEXIS 4116 
(6th Cir. 1942). 


7. Sufficiency of Description. 

Examples of sufficient and insufficient de- 
scriptions: Hill, Fontaine & Co. v. Alexander 
Bros., 84 Tenn. 496, 1886 Tenn. LEXIS 134 
(1886); Rosenbaum v. Moller, 85 Tenn. 653, 4 
S.W. 10, 1887 Tenn. LEXIS 7 (1887); Scheibler 
v. Mundinger, 86 Tenn. 674, 9 S.W. 33, 1888 
Tenn. LEXIS 23 (1888); Stedman v. Dobbins, 93 
Tenn. 397, 24 S.W. 1133, 1893 Tenn. LEXIS 67 
(1894); Forshee v. Willis, 101 Tenn. 450, 47 S.W. 
703, 1898 Tenn. LEXIS 90 (1898). 


8. —Description of Property. 

The mere recital of the debtor’s property in a 
general assignment, or in the inventory or 
schedule annexed thereto, whether with or 
without the required oath, is not sufficient. 
Hill, Fontaine & Co. v. Alexander Bros., 84 
Tenn. 496, 1886 Tenn. LEXIS 134 (1886); 
Rosenbaum v. Moller, 85 Tenn. 653, 4 S.W. 10, 
1887 Tenn. LEXIS 7 (1887). 

The “full and complete” inventory or schedule 
required need not be a minute and detailed 
inventory of every article of merchandise in a 
stock of goods conveyed in such general assign- 
ment, for a substantial compliance with the 
terms and spirit of the statute is all that is 
required. Rosenbaum v. Moller, 85 Tenn. 653, 4 
S.W. 10, 1887 Tenn. LEXIS 7 (1887). 
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Property held under adverse proceedings, as 
in case of the levy of execution or attachment, 
may be conveyed in a general assignment, and 
such property may be sufficiently described by 
a direct and clear reference to the proceedings 
and the officer’s levy. Scheibler v. Mundinger, 
86 Tenn. 674, 9 S.W. 33, 1888 Tenn. LEXIS 23 
(1888). 

A description of a class of property embraced 
in an inventory or schedule annexed as the 
grantor’s “household and kitchen furniture,” 
without more, is insufficient. Scheibler v. 
Mundinger, 86 Tenn. 674, 9 S.W. 33, 1888 Tenn. 
LEXIS 23 (1888); Stedman v. Dobbins, 93 Tenn. 
397, 24 S.W. 1133, 1893 Tenn. LEXIS 67 (1894). 

A general assignment for creditors must con- 
tain, in the sworn inventory or schedule, such a 
description of the assigned property as will 
enable the assignee to take possession; and, if 
he has possession delivered, it must be so 
definite as to description and location that the 
creditors, as well as the assignee, may know 
when it has all been taken charge of. Forshee v. 
Willis, 101 Tenn. 450, 47 S.W. 703, 1898 Tenn. 
LEXIS 90 (1898). 


9. —Description in Deed and Inventory. 
There is a distinction to be drawn between 
the sufficiency of the description in the convey- 
ing part of the deed and that in the inventory or 
schedule annexed to a general assignment. The 
description in the deed may be sufficient so far 
as the statute of frauds affects the question, 
and still be wholly insufficient as a description 
in the inventory or schedule, for greater par- 
ticularity is requisite in the description of the 
property in the inventory or schedule than in 
the body of the deed itself. Scheibler v. 
Mundinger, 86 Tenn. 674, 9 S.W. 33, 1888 Tenn. 
LEXIS 23 (1888); Forshee v. Willis, 101 Tenn. 
450, 47 S.W. 703, 1898 Tenn. LEXIS 90 (1898). 


10. —Insufficient Description. 

An insufficient description of the property 
given in the inventory or schedule is not aided 
by the provision of the statute that “the trustee 
or assignee shall be entitled to any other prop- 
erty of the debtor not embraced in the assign- 
ment, and not exempt from execution.” The 
office of the provision quoted is to prevent the 
more particular description in the inventory or 
schedule from restricting the general descrip- 
tion in the body of the deed. Scheibler v. 
Mundinger, 86 Tenn. 674, 9 S.W. 33, 1888 Tenn. 
LEXIS 23 (1888); Stedman v. Dobbins, 93 Tenn. 
397, 24S.W. 1133, 1893 Tenn. LEXIS 67 (1894). 

An insufficient description in the inventory is 
not cured or remedied by an offer made therein 
to make it fuller “if required.” The inventory or 
schedule must be complete when it becomes a 
part of the assignment. Scheibler v. Mundinger, 
86 Tenn. 674, 9 S.W. 33, 1888 Tenn. LEXIS 23 
(1888); Stedman v. Dobbins, 93 Tenn. 397, 24 
S.W. 1133, 1893 Tenn. LEXIS 67 (1894). 
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The necessity of describing, locating, and 
identifying the property conveyed in a general 
assignment for creditors, under this statute, is 
not obviated by a statement that the property is 
or has been delivered to the assignee. Forshee 
v. Willis, 101 Tenn. 450, 47 S.W. 703, 1898 Tenn. 
LEXIS 90 (1898). 


11. Property Passing to Trustee. 

A deed of trust conveying specifically de- 
scribed property, and not purporting on its face 
to convey all the debtor’s property, and in fact 
not including a part of his land, though made 
for the benefit of all the debtor’s creditors, is not 
a general assignment. The omitted land does 
not pass to the trustee or assignee, and is 
subject to the levy of execution by any of the 
judgment creditors of the grantor. Hays v. Cov- 
ington, 84 Tenn. 262, 1886 Tenn. LEXIS 94 
(1886); Stedman v. Dobbins, 93 Tenn. 397, 24 
S.W. 1133, 1893 Tenn. LEXIS 67 (1894); Jones 
v. Cullen, 100 Tenn. 1, 42 S.W. 873, 1897 Tenn. 
LEXIS 86 (1897). 

Under a general assignment of its assets by 
an insolvent corporation, unpaid subscriptions 
due from delinquent subscribers for stock 
passes to the assignee; and it is his duty to 
collect the same, and pay the proceeds to the 
creditors, or, in case of a surplus, to the as- 
signor. Cartwright v. Dickinson, 88 Tenn. 476, 
12 S.W. 1030, 1889 Tenn. LEXIS 68, 17 Am. St. 
Rep. 910, 7 L.R.A. 706 (1890). 

The right to immediate possession and to all 
subsequently accruing rents, as well as to the 
growing crops, passed to the trustee in a deed of 
trust providing that, if the debts were not paid 
at the expiration of two years, the trustee took 
possession and sold, and also that he took 
immediate possession of all the personal prop- 
erty, including the growing corps, and disposed 
of the same for the purposes of the trust. Reed 
Fertilizer Co. v. Thomas, 97 Tenn. 478, 37 S.W. 
220, 1896 Tenn. LEXIS 169 (1896). 

A general assignment for creditors of a lum- 
ber and manufacturing corporation, conveying 
its plant “and all appliances used in operating 
its plant or factory,” passed a mill situated on 
leased premises near the company’s main mill, 
and used in connection with and as a part of the 
plant. Stainback v. Junk Bros. Lumber & Mfg. 
Co., 98 Tenn. 306, 39 S.W. 530, 1896 Tenn. 
LEXIS 225 (1897). 


12. Status of Assignee and Creditor. 

The assignee is the mere representative of 
the assignor and his estate, and stands in his 
shoes; the creditors who come in under the 
assignment are entitled to only such rights as 
the assignee has. Nashville Trust Co. v. Fourth 
Nat'l Bank, 91 Tenn. 336, 18 S.W. 822, 1891 
Tenn. LEXIS 103, 15 L.R.A. 710 (1891); Akin v. 
Jones, 93 Tenn. 353, 27 S.W. 669, 1893 Tenn. 
LEXIS 63, 42 Am. St. Rep. 921, 25 L.R.A. 523 
(1894); Stainback v. Junk Bros. Lumber & Mfg. 
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Co., 98 Tenn. 306, 39 S.W. 530, 1896 Tenn. 
LEXIS 225 (1897). 

The assignee for creditors is neither a credi- 
tor nor a bona fide purchaser within the mean- 
ing of the registration laws, nor are the benefi- 
ciaries under the assignment mortgagees for 
value, but are mere volunteers. Stainback v. 
Junk Bros. Lumber & Mfg. Co., 98 Tenn. 306, 
39 S.W. 530, 1896 Tenn. LEXIS 225 (1897). 

Creditors who come in under an assignment 
for creditors can work out their rights against 
third persons only through the assignee under 
the assignment to him, and if he is estopped, or 
takes property encumbered, they are similarly 
affected. Stainback v. Junk Bros. Lumber & 
Mfg. Co., 98 Tenn. 306, 39 S.W. 530, 1896 Tenn. 
LEXIS 225 (1897). 

A creditor is not estopped to deny the validity 
of his debtor’s general assignment for creditors 
by indicating to the assignee that he will take 
under the assignment where neither the as- 
signee, such creditor, nor any other creditor has 
changed his attitude toward the trust property 
in any way in consequence thereof. Lockett v. 
Kinzell, 99 Tenn. 713, 42 S.W. 442, 1897 Tenn. 
LEXIS 82 (1897). 


13. Necessity of Registration. 

The grantor’s creditors may assail the gen- 
eral assignment deed as it appears upon the 
register’s books, and they are affected by noth- 
ing else. Actual knowledge, before the filing of 
their bill, that the original instrument is unob- 
jectionable can in no wise operate to their 
prejudice. Lookout Bank v. Noe, 86 Tenn. 21, 5 
S.W. 433, 1887 Tenn. LEXIS 19 (1887); Sche- 
ibler v. Mundinger, 86 Tenn. 674, 9 S.W. 33, 
1888 Tenn. LEXIS 23 (1888). 

If the inventory or schedule annexed to a 
general assignment is not registered, though 
the fault is alone that of the register, the 
assignment as registered is void, and creditors 
may attach the property therein conveyed. 
Scheibler v. Mundinger, 86 Tenn. 674, 9 S.W. 
33, 1888 Tenn. LEXIS 23 (1888). 

Registration of a general assignment for 
creditors is essential to render it effectual 
against attaching creditors of the assignor; and 
the registration must be of the entire and 
perfect instrument. Creditors are not affected 
by their actual knowledge of the unregistered 
assignment. Lookout Bank v. Noe, 86 Tenn. 21, 
5 S.W. 433, 1887 Tenn. LEXIS 19 (1887); Doug- 
las v. Bank of Commerce, 97 Tenn. 133, 36 S.W. 
874, 1896 Tenn. LEXIS 122 (1896). 


14. —Registration as Notice. 

Where a notice of the assignment of choses in 
action is required to be given to the debtor, in 
order to perfect the same, such notice is not 
effected by a general assignment for creditors 
duly registered. Flickey, Stedman & Flack v. B. 
S. & A. W. Loney & Co., 63 Tenn. 169, 1874 
Tenn. LEXIS 223 (1874); Fickey, Stedman & 
Flack v. Loney, 1 Shan. 317 (1874); Miller, 
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Stewart & Co. v. O’Bannon, 72 Tenn. 398, 1880 
Tenn. LEXIS 33 (1880). 


15. —Foreign Assignment. 

A foreign general assignment conveying per- 
sonalty situated in this state is not effectual, 
without registration in this state, against sub- 
sequent attachments of such personalty by the 
assignor’s creditors. Registration laws prevail 
over rules of comity. Douglas v. Bank of Com- 
merce, 97 Tenn. 133, 36 S.W. 874, 1896 Tenn. 
LEXIS 122 (1896). 

Resident and nonresident creditors may at- 
tack the nonresident debtor’s general assign- 
ment for want of registration in this state, and, 
by attachment of the property embraced 
therein which is situated in this state, obtain 
priority over the assignment. Douglas v. Bank 
of Commerce, 97 Tenn. 133, 36 S.W. 874, 1896 
Tenn. LEXIS 122 (1896). 


16. Fraudulent Assignment. 

Where the general assignment deed contains 
no inventory of the goods conveyed, and no list 
of the notes and accounts, and there is no 
detailed schedule annexed, the deed is fraudu- 
lent on its face. Solinsky v. Lincoln Sav. Bank, 
85 Tenn. 368, 4 S.W. 836, 1886 Tenn. LEXIS 58 
(1887). 

Where a general assignment for creditors is 
held to be fraudulent in law and void, the 
statutory exemptions allowed to debtors will 
not be allowed, where the claim therefor is 
made for the first time in the Supreme Court. 
Forshee v. Willis, 101 Tenn. 450, 47 S.W. 708, 
1898 Tenn. LEXIS 90 (1898). 


17. —Delay. 

The probable “law’s delay” is all that can be 
fairly stipulated for. Young v. Hail, 74 Tenn. 
175, 1880 Tenn. LEXIS 226 (1880); Farmers’ & 
Traders’ Bank v. Martin, 96 Tenn. 1, 33 S.W. 
565, 1895 Tenn. LEXIS 1 (1896). 

A stipulation for time and use of the property 
by the debtor in a general assignment for 
creditors, for a period of four and one-half 
years, hinders and delays his creditors, and 
renders it fraudulent and void. Young v. Hail, 
74 Tenn. 175, 1880 Tenn. LEXIS 226 (1880). 

An instrument purporting to be a general 
assignment is fraudulent in law and void, as 
stipulating for unreasonable delay, where it 
postpones the sale of the land embraced therein 
for two years, and provides that it shall then be 
sold for one-third cash and the balance on a 
credit of one and two years. Farmers’ & Trad- 
ers’ Bank v. Martin, 96 Tenn. 1, 33 S.W. 565, 
1895 Tenn. LEXIS 1 (1896). 


18. —Attack for Fraud. 

A deed of trust is not attacked for fraud in 
fact, so as to admit evidence upon that issue, 
under a bill alleging that it is a general assign- 
ment; that it was not properly acknowledged 
for registration; that it stipulated for greater 
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delay than the law permits; that it made un- 
lawful reservations for the benefit of the debtor; 
that it gave preferences; that the grantor was 
insolvent; and that the trustee had not given 
bond. Reed Fertilizer Co. v. Thomas, 97 Tenn. 
478, 37 S.W. 220, 1896 Tenn. LEXIS 169 (1896). 


19. —Attachment. 

Where a general assignment is fraudulent on 
its face or in fact, an attachment as the suit of 
creditors of the grantor will lie at law or in 
chancery against the property of the grantor 
attempted to be conveyed by such instrument. 
Hill, Fontaine & Co. v. Alexander Bros., 84 
Tenn. 496, 1886 Tenn. LEXIS 134 (1886); Solin- 
sky v. Lincoln Sav. Bank, 85 Tenn. 368, 4 S.W. 
836, 1886 Tenn. LEXIS 58 (1887); Lookout 
Bank v. Noe, 86 Tenn. 21, 5 S.W. 433, 1887 
Tenn. LEXIS 19 (1887). 

Creditors of the grantor in a general assign- 
ment, whose attachments at law have been 
enjoined by the bill of their debtor and his 
fraudulent assignee, do not abandon their for- 
mer attachments by suing out additional at- 
tachments in chancery against the other prop- 
erty of their debtor, to secure the same debts. 
Solinsky v. Lincoln Sav. Bank, 85 Tenn. 368, 4 
S.W. 836, 1886 Tenn. LEXIS 58 (1887). 

Where the general assignment deed is 
fraudulent in fact, though it purports to secure 
all the grantor’s creditors alike, the actual 
acceptance by the assignee and the presumed 
acceptance by the creditors secured will not be 
sufficient to uphold such assignment against 
the grantor’s creditors attaching his property 
after the registration of such deed. Solinsky v. 
Lincoln Sav. Bank, 85 Tenn. 368, 4 S.W. 836, 
1886 Tenn. LEXIS 58 (1887). 


20. — —Parties. 

A debtor who has made a general assign- 
ment, though a proper party, is not a necessary 
party to an attachment suit brought against his 
assignee and a secured creditor to impound the 
amount due to the latter under the assignment, 
and to subject it to the payment of his debts. 
Irvine v. Dean, 93 Tenn. 346, 27 S.W. 666, 1893 
Tenn. LEXIS 62 (1894). 


21. ——Time of Suit. 

Where there is ground for attachment, it may 
be sued out pending the preparation of a gen- 
eral assignment deed, and at any time before 
the registration of the same, though the attach- 
ing creditors may have actual knowledge that it 
is in preparation. Solinsky v. Lincoln Sav. 
Bank, 85 Tenn. 368, 4 S.W. 836, 1886 Tenn. 
LEXIS 58 (1887). 


22. —Attorney Fees. 

The assignee under a fraudulent general as- 
signment will not be allowed his disbursements 
for counsel fees incurred in a litigation brought 
about by his own and the assignor’s fraud. 
Solinsky v. Lincoln Sav. Bank, 85 Tenn. 368, 4 
S.W. 836, 1886 Tenn. LEXIS 58 (1887). 





425 


The attorneys for the assignee in a foreign 
assignment for creditors, which is invalid as to 
personalty within this state because not regis- 
tered as required by our statute, are entitled to 
reasonable fees out of the property for services 
rendered the assignee in an unsuccessful at- 
tempt to maintain the assignment against at- 
tacking creditors. Douglas v. Bank of Com- 
merce, 97 Tenn. 133, 36 S.W. 874, 1896 Tenn. 
LEXIS 122 (1896). 


23. Assignments by Parties on Notes. 
Where both the maker and endorser of a note 
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become insolvent, and each makes a general 
assignment for the benefit of his creditors, the 
holder of the note is entitled to a full pro rata 
share under each assignment upon the full 
amount of the note, provided the aggregate sum 
thus realized does not exceed the amount of his 
debt. Citizens’ Bank v. Kendrick, 92 Tenn. 437, 
21 S.W. 1070, 1892 Tenn. LEXIS 90, 36 Am. St. 
Rep. 96 (1893). 


47-13-119. Mortgages, deeds of trust or security agreements. 


This chapter shall not prevent any person from making a mortgage, deed of 
trust, or security agreement under the Uniform Commercial Code to secure the 
payment for property bought or money lent, or for necessary advancements of 
supplies, stock, or farming implements to be made, to enable the owner of crops 
to make and save the same; provided, that the mortgage, deed of trust, or 
security agreement is executed at the time of buying the property, or borrowing 
the money, or making the contract for the advancements to be made, if the 
mortgage, deed of trust, or security agreement fixes the amount of advance- 


ment to be made under the contract. 


History. 

Acts 1881, ch. 121, § 5; 1883, ch. 25, § 1; 
Shan., § 3527a5; mod. Code 1932, § 7791; 
T.C.A. (orig. ed.), § 47-1519; Acts 19638, ch. 81, 
§ 1 (10-104). 


Compiler’s Notes. 

The Uniform Commercial Code, referred to in 
this section, is compiled in chapters 1-9 of this 
title. 


Textbooks. 
Tennessee Jurisprudence, 3 Tenn. Juris., As- 
signments for the Benefit of Creditors, § 15. 


Law Reviews. 
Mortgages to Secure Future Advances, 23 
Tenn. L. Rev. 195. 


NOTES TO DECISIONS 


Analysis 


. In General. 

Parol Agreements. 
. Partial Validity. 

. Failure to Register. 


me KRONE 


. In General. 

A trust deed or assignment or mortgage, by 
express stipulation, may be made to secure 
future advances, contingent debts, or liabilities 
to be incurred; and the only question that can 
properly arise in such a case is the bona fides of 
the transaction. McGavock v. Deery, 41 Tenn. 
265, 1860 Tenn. LEXIS 62 (1860); Turbeville v. 
Gibson, 52 Tenn. 565, 1871 Tenn. LEXIS 290 
(1871); Thurman v. Jenkins, 61 Tenn. 426, 1873 
Tenn. LEXIS 199 (1873); Atwood v. Brown, 1 
Shan. 639 (1876). 


2. Parol Agreements. 
A mortgage, trust deed for assignment, in- 
tended to secure future advances or subsequent 


debts, by parol agreement or understanding, 
and without any specific stipulation to that 
effect in the deed, is fraudulent in law, and void 
as to the grantor’s other creditors. Peacock v. 
Tompkins, 19 Tenn. 317, 1838 Tenn. LEXIS 60 
(1838); Bumpas v. Dotson, 26 Tenn. 310, 1846 
Tenn. LEXIS 132 (1846); Neuffer, Hendrix & 
Co. v. Pardue, 35 Tenn. 191, 1855 Tenn. LEXIS 
38 (1855); McGavock v. Deery, 41 Tenn. 265, 
1860 Tenn. LEXIS 62 (1860); Turbeville v. Gib- 
son, 52 Tenn. 565, 1871 Tenn. LEXIS 290 
(1871); Thurman v. Jenkins, 61 Tenn. 426, 1873 
Tenn. LEXIS 199 (1873); Davis v. Temple, 2 
Shan. 506 (1877). 


3. Partial Validity. 

A mortgage or trust deed or assignment to 
secure an actual and bona fide existing indebt- 
edness, and also purporting, upon its face, to 
secure a further existing indebtedness which 
does not in fact exist, and is only resorted to as 
a method by which to secure future advances, 
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not stipulated for in the instrument but ver- 
bally agreed upon between the parties, is 
fraudulent in law, and will be set aside as void 
as to the future advances, as against the grant- 
or’s other creditors; but if there is no fraud in 
fact, or fraud in law apparent upon the face of 
the instrument, which would avoid it in toto, it 
will be a valid security for the debt really due at 
the time of its execution, though much less than 
that stated. Bumpas v. Dotson, 26 Tenn. 310, 
1846 Tenn. LEXIS 132 (1846); Neuffer, Hendrix 
& Co. v. Pardue, 35 Tenn. 191, 1855 Tenn. 
LEXIS 38 (1855); Lasell v. Tucker, 37 Tenn. 33, 
1857 Tenn. LEXIS 72 (1857); Turbeville v. Gib- 
son, 52 Tenn. 565, 1871 Tenn. LEXIS 290 
(1871); Thurman v. Jenkins, 61 Tenn. 426, 1873 
Tenn. LEXIS 199 (1873); Lockhard v. Brodie, 1 
Tenn. Ch. 384 (1873); Davis v. Temple, 2 Shan. 
506 (1877); Blizzard v. Craigmiles, 75 Tenn. 
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693, 1881 Tenn. LEXIS 172 (1881); Leech v. 
Hillsman, 76 Tenn. 747, 1882 Tenn. LEXIS 5 
(1882). 


4, Failure to Register. 

Trust deed or assignment or mortgage to 
secure future advances and contingent debts, 
though not registered, is good, as against a 
second deed of trust, for the amount due under 
the former for advances made and liabilities 
incurred at the time of the execution and reg- 
istration of the latter, which is made to secure a 
preexisting debt, and refers to the first deed of 
trust; but the first deed of trust is not good for 
advances made and liabilities incurred subse- 
quent to the execution and registration of the 
second deed of trust. McGavock v. Deery, 41 
Tenn. 265, 1860 Tenn. LEXIS 62 (1860). 


47-13-120. Time for presenting claims — Notice. 


(a) A trustee under a general assignment made for the benefit of creditors 
shall give notice for a reasonable time by advertisement for four (4) consecutive 
issues in the nearest newspaper to or within the county in which the trustee is 
qualified, and by posting at the courthouse door of the county, for all persons 
having claims secured by the assignment to present the claims to the trustee, 
taking the trustee’s receipt therefor, on or before a day fixed in such notice, 
which day shall not be less than twelve (12) months after the day of notice. 

(b) Any claims not presented to the trustee on or before the day so fixed, or 
before an appropriation of the trust funds, shall be forever barred, both in law 
and equity. 


History. 
Acts 1891, ch. 184, § 1; Shan., § 3528; mod. 


Code 1932, § 7792; T.C.A. (orig. ed.), § 47- 
1520. 


Section 


47-14-101. 
47-14-102. 
47-14-103. 
47-14-104. 
47-14-105. 
47-14-106. 
47-14-107. 
47-14-108. 
47-14-109. 
47-14-110. 
47-14-111. 
47-14-112. 
47-14-113. 
47-14-114. 
47-14-115. 
47-14-116. 
47-14-117. 
47-14-1118. 
47-14-119. 


CHAPTER 14 
INTEREST RATES GENERALLY 


Judgments rendered in dollars and cents. 

Definitions. 

Maximum effective rates generally. 

Single payment loans. 

Announcement and publication of formula rates — Reliance thereon. 
Contracts for applicable formula rates of interest. 

Computation of interest — Installment loans. 

Prepayment of loans — Contracts restricting prepayment of loans. 

When interest accrues. 

Usury as a defense. 

Actions to recover usury. 

Usury a misdemeanor — Penalty. 

Limitations on loan charges, commitment fees and brokerage commissions. 
Actions to recover excess loan charges, commitment fees, or brokerage commissions. 
Usury or excess charges — Equitable remedies. 

Usury or excessive charges — Reliance on statute, rule, or order. 

Usury or excessive charges — Contracts. 

Usury or excessive charges — Statute of limitations. 

Choice of laws. 
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Section 
47-14-120. Time-price differential. 
47-14-121. Interest on judgments — Rate. 


INTEREST RATES GENERALLY 


47-14-101 


47-14-122. Interest on judgments — Computation. 


47-14-123. Prejudgment interest. 
47-14-124. Rates fixed by other statutes. 


47-14-125. Compliance with federal Consumer Credit Protection Act. 


47-14-101. Judgments rendered in dollars and cents. 


All verdicts and judgments shall be rendered in dollars and cents, or such 
parts thereof as the nature of the case may require. Executions thereon, and all 
bills of costs, shall be issued accordingly. 


History. 

Code 1858, § 1942 (deriv. Acts 1798-1799, ch. 
19, § 1); Shan., § 3491; mod. Code 1932, 
§ 7299; T.C.A. (orig. ed.), § 47-1601; Acts 1976, 
ch. 737, § 1; 1979, ch. 203, § 25. 


Compiler’s Notes. 

In light of the amendment of this chapter by 
Acts 1979, ch. 203, which substantially modi- 
fied the law on interest, usury, loan charges, 
and related matters, caution is urged in the use 
of cases noted under this chapter and decided 
under pre-1979 provisions. 


Section to Section References. 

This chapter is referred to in §§ 4-3-119, 
7-33-121, 7-39-305, 7-53-8303, 7-89-112, 45-5- 
301, 45-13-401, 47-24-102, 67-1-801. 


Textbooks. 

Tennessee Jurisprudence, 16 Tenn. Juris., 
Judgments and Decrees, § 23; 24 Tenn. Juris., 
Usury, § 2. 


Law Reviews. 
The Procedural Details of the Proposed Ten- 
nessee Rules of Appellate Procedure, VII. Dis- 


position of Appeals (John L. Sobieski, Jr.), 46 
Tenn. L. Rev. 90. 


Attorney General Opinions. 

Legality of certain lending transactions, 
OAG 96-054 (3/27/96). 

Cities and counties lack statutory authority 
to regulate mortgage transactions, OAG 03-016 
(2/11/03). 


Comparative Legislation. 
Interest rates: 
Ala. Code § 8-8-1 et seq. 
Ark. Code § 4-57-101 et seq. 
Ga. O.C.G.A. § 7-4-1 et seq. 
Ky. Rev. Stat. Ann. § 360.010 et seq. 
Miss. Code Ann. § 75-17-1 et seq. 
Mo. Rev. Stat. § 408.015 et seq. 
N.C. Gen. Stat. § 24-1 et seq. 
Va. Code § 6.2-300 et seq. 


Cited: 

Leffew v. Kugler, 220 B.R. 598, 1998 U.S. 
Dist. LEXIS 4311 (E.D. Tenn. 1998); Hathaway 
v. First Family Fin. Servs., 1 S.W.3d 634, 1999 
Tenn. LEXIS 408 (Tenn. 1999); Wise Constr., 
LLC v. Boyd, — S.W.3d —, 2011 Tenn. App. 
LEXIS 124 (Tenn. Ct. App. Mar. 14, 2011). 


NOTES TO DECISIONS 


1. Late Fees. 

Late charges imposed by the company’s in- 
voices were not made as consideration for an 
extension of time for payment as the invoices, 
by their terms, never agreed to any extension of 
time for payment; the late charges constituted 
compensation for the damage done to the com- 


pany by the corporation’s failure to pay the debt 
when due. Kelso Oil Co. v. E. W. Truck Stop, 
Inc., 102 S.W.3d 655, 2002 Tenn. App. LEXIS 
840 (Tenn. Ct. App. 2002), appeal denied, Kelso 
Oil Co. v. E. W. Truck Stop, — S.W.3d —, 2003 
Tenn. LEXIS 258 (Tenn. Mar. 10, 2003). 


DECISIONS PRIOR TO 1979 


Analysis 


1. Omission of Dollars and Cents. 
2. Legal Tender. 


1. Omission of Dollars and Cents. 
A judgment condemning land and ordering it 


to be sold for the nonpayment of taxes, where 
the amounts of the various items of the judg- 
ment are set out in figures, but without the 
usual sign of federal money, or any word or sign 
indicating that dollars and cents are meant, is 
void for uncertainty. Randolph v. Metcalf, 46 
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Tenn. 400, 1869 Tenn. LEXIS 73 (1869). 


2. Legal Tender. 

A creditor, his agent or attorney, or public 
officer may refuse to receive anything but what 
is by law made legal tender for the payment of 
debts. Crutchfield v. Robins, Tingley & Co., 24 
Tenn. 15, 1844 Tenn. LEXIS 3 (1844); McDow- 


Collateral References. 

Right of judgment creditor to demand that 
debtor’s tender of payment be in cash or by 
certified check rather than by uncertified 
check. 82 A.L.R.3d 1199. 

What money is legal tender. 31 A.L.R. 246. 


47-14-102. Definitions. 
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ell, McGaughey & Co. v. Keller, 44 Tenn. 258, 
1867 Tenn. LEXIS 44 (1867); Burford v. Mem- 
phis Bulletin Co., 56 Tehn. 691, 1872 Tenn. 
LEXIS 194 (1872); Binford v. Memphis Bulletin 
Co., 57 Tenn. 355, 1872 Tenn. LEXIS 432 
(1872). 


45 Am. Jur. 2d Interest and Usury § 41 et 
seq. 

47 C.J.S. Interest and Usury § 34 et seq. 

Interest — 27 et seq. 


The following terms have the following meanings, subject to additional 
definitions, specifications and limitations contained in other statutes relating 
to particular categories of lenders or of transactions: 











(1) “Account purchase transaction” means an agreement under which a 
commercial entity sells accounts, instruments, documents, or chattel paper 
to another commercial entity subject to a discount or fee, regardless of 
whether the commercial entity has a repurchase obligation related to the 
transaction; 

(2) “Actuarial method” means the method of allocating payments made on 
a debt between the principal and interest pursuant to which payment is 
applied first to accumulated interest and any remainder is subtracted from, 
or any deficiency is added to, the unpaid principal balance of the debt; 

(3) “Applicable formula rate” at any given time is the greater of: 

(A) The “formula rate” in effect at such time; or 
(B) The “formula rate” last published in the Tennessee Administrative 

Register prior to such time, pursuant to § 47-14-1085; 

(4) “Brokerage commissions” includes all fees paid to mortgage bankers, 
banks, savings and loan associations, savings banks, or other parties 
regularly engaged in the business of originating and arranging for the 
placement of loans secured by mortgages or deeds of trust upon real estate 
for services performed in the origination and placement of such loans with 
the third party lenders, whether the same are closed directly in the name of 
the lender or, in the alternative, in the name of such mortgage banker or 
other party with the intention to sell and transfer the same to such lender; 
provided, that such sale or a substantial portion thereof is completed within 
one (1) year from the closing of such loan or the completion of construction, 
whichever is later; 

(5) “Commitment fees” are compensation to the lender in return for its 
conditional or unconditional obligation during a certain period of time to 
make a loan or loans under specified terms and conditions; 

(6) “Effective rate of interest” is the simple rate of interest, i.e., the ratio 
between the interest payable on an obligation and the principal for a period 
of time, including the result of converting compound, discount, add-on, or 
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other nominal rates of interest into simple rates of interest; 

(7) “Formula rate” means an annual rate of interest four (4) percentage 
points above the average prime loan rate (or the average short-term business 
loan rate, however denominated) for the most recent week for which such an 
average rate has been published by the board of governors of the Federal 
Reserve System, or twenty-four percent (24%) per annum, whichever is less; 
provided, that in the event that the board of governors ceases to publish the 
average rate, or in the event that the formula rate should be adjudicated or 
become inapplicable for any reason whatsoever, the formula rate is, and 
shall remain, twenty-four percent (24%) per annum until the general 
assembly otherwise provides. If the board of governors fails to publish the 
average rate for four (4) consecutive weeks, it shall be deemed to have ceased 
to publish the average rate; 

(8) “Interest” is compensation for the use or detention of, or forbearance to 
collect, money over a period of time, and does not include compensation for 
other purposes, including, but not limited to, time-price differentials, loan 
charges, brokerage commissions, or commitment fees. For example, when 
you borrow money, you pay the lender simple interest (which is like rent) for 
the use of the money. The amount of interest you pay depends on: 

(A) The principal, which is the amount you borrow; 

(B) The rate, which is a percent based on a period of time, usually one 
(1) year; and 

(C) The number of periods of time that you have the use of the money. 

Thus, interest equals principal x rate x time. Accordingly, to determine the 
interest charged for borrowing five hundred dollars ($500) for three (3) years 
if the rate of interest is nine percent (9%) per year, first calculate the interest 
for one (1) year using the proportion rate equal percent/base, or 9/100 equals 
1/500; where I stands for interest, interest equals 9 x 500/100 equals 
forty-five dollars ($45.00). For three (3) years, the interest equals 3 x $45.00 
equals $135; or you can combine steps 1 and 2 so that interest for three (3) 
years equals (9% x $500) x 3 equals one hundred thirty-five dollars ($135), 
presuming that no payment is made toward the principal of the loan during 
the three-year period. Notwithstanding this subdivision (8), “interest” does 
not include any amount of a discount or fee in, or charged under, an account 
purchase transaction; 

(9) “Loan charges” are compensation to the lender for services or expenses 
directly incident to a loan or contract to make a loan, and do not include 
compensation for other purposes, including, but not limited to, time-price 
differentials, interest, brokerage commissions, or commitment fees; 

(10) “Principal” is the total amount of an obligation to pay money on 
which interest is to be computed. With respect to loans: 

(A) Principal is the total amount of money paid to, receivable by, 
credited to the account of, or payable for the account of, a borrower; 

(B) Loan charges and other charges for which the borrower contracts to 
pay may be included as principal, subject to such limitations as may be 
imposed by statute; and 

(C) Precomputed interest may not be included as principal for the 
purpose of determining the simple or the effective rate of interest; 
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(11) “Time-price differential” is the difference, however denominated or 
expressed, between the amount charged on a sale of property, or a charge for 
services, for cash and the amount charged if payment were to be deferred or 
if payment were to be made in future installments; provided, that any 
difference in such amounts charged with respect to the sale of real property 
to be owned and occupied by the purchaser as the purchaser’s principal place 
of residence for family residential purposes shall be considered to be interest 
rather than time-price differential; and 

(12) “Usury” is the collection of interest in excess of the maximum 
amounts authorized by or pursuant to this chapter or any other statute. 


History. 
Acts 1979, ch. 208, § 1; 1983, ch. 464, § 1; 
2006, ch. 565, §§ 1, 2. 


Compiler’s Notes. 

Former §§ 47-14-102 — 47-14-118 (Acts 
1786, ch. 4, § 5; Acts 1803, ch. 6, § 1; Acts 
1835-1836, ch. 50, §§ 1-5; Acts 1843-1844, ch. 
181; Code 1858, §§ 1943-1955; Acts 1899, ch. 
189, § 1; Acts 1901, ch. 60, § 1; Acts 1903, ch. 
439, § 1; Shannon §§ 3491lal, 3492, 3493, 
3493al, 3494-3504, 3504a1; Williams §§ 7300- 
7303, 7305-7316; Code 1932, §§ 7300-7303, 
7305-7316; T.C.A. (orig. ed.), 47-1602 — 47- 
1618; Acts 1963, ch. 81, § 1(10-104(3)); Acts 
1967, ch. 217, § 1; Acts 1969, ch. 61, § 1; Acts 
1976, ch. 844, § 1) were repealed by Acts 1979, 
ch. 208, § 24 and present §§ 47-14-102 — 
47-14-124 substituted therefor. 


Cross-References. 
Equity participation excluded from definition 
of “interest,” § 47-24-102. 


Section to Section References. 
This chapter is referred to in § 47-24-102. 
This section is referred to in §§ 7-33-121, 
7-39-305, 7-53-303, 47-14-105, 47-15-101, 49-5- 
207, 68-11-826. 
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NOTES TO DECISIONS 


Analysis 


1. Actuarial Method. 
2. Loan Charges. 


1. Actuarial Method. 

Since debtor’s payments under bankruptcy 
code were payable monthly, trustee could deter- 
mine and allocate payments by actuarial 
method. In re Lum, 1 B.R. 186, 1979 Bankr. 
LEXIS 772 (Bankr. E.D. Tenn. 1979). 


2. Loan Charges. 
Where home equity borrowers claimed that a 


Virginia chartered bank that was listed on the 
loan documents as the lender did not actually 
fund the loan, the borrowers could not state a 
claim against the bank for excessive loan 
charges in violation of T.C.A. § 47-14-113; 
T.C.A. § 47-14-102(8) defined loan charges as 
compensation to the lender, so only lenders 
could be liable for violations of T.C.A. § 47-14- 
113. Terry v. Cmty. Bank of N. Va., 255 F. Supp. 
2d 817, 2003 U.S. Dist. LEXIS 8178 (W.D. Tenn. 
2003). 





431 


INTEREST RATES GENERALLY 


47-14-102 


DECISIONS PRIOR TO 1979 


Analysis 
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. Interest. 
Usury. 


—Usurious Intent. 

—Question of Fact. 

. —Burden of Proof. 

. —Debtor’s Consent Immaterial. 
. —Devices of Evasion. 

. —Usurious Transactions. 

10. —Nonusurious Transactions. 
11. —Loan Required. 

12. —Discount Transactions. 

13. —Late Charges. 

14. —Sales of Property. 

15. —Parol Evidence. 

16. —Usurious Note Enforceable. 


WCONRHANPWNe 


1. Legislative Authority. 

The general assembly may authorize the is- 
suance of bonds by corporations bearing the 
rate of interest allowed by law at the place 
where the bonds are made payable, notwith- 
standing such rate may be in excess of the rate 
allowed in this state. Nelson v. Haywood 
County, 87 Tenn. 781, 11 S.W. 885, 1889 Tenn. 
LEXIS 27, 4 L.R.A. 648 (1889). 


2. Interest. 

The compensation which the lender of money 
may legally demand is determined not by what 
the borrower pays but by what the lender 
receives. Silver Homes, Inc. v. Marx & Bens- 
dorf, Inc., 206 Tenn. 361, 333 S.W.2d 810, 1960 
Tenn. LEXIS 371 (1960). 

The gross monthly billing rate of 10% in 
excess of the net bill charged by TVA to utility 
customers who failed to pay their account 
within 10 days of billing did not constitute 
“interest” within the usury statute or under 
Tenn. Const., art. XI, § 7, and, in addition, 
under the supremacy clause of U.S. Const., art. 
6, the excess charge, which was authorized 
under the rate-making authority granted TVA 
by act of congress, was not subject to modifica- 
tion or interference by state legislation. Fergu- 
son v. Electric Power Board, 378 F. Supp. 787, 
1974 U.S. Dist. LEXIS 7604 (E.D. Tenn. 1974), 
affd without opinion, 511 F.2d 1403 (6th Cir. 
Tenn. 1975). 

Where rent was to be calculated at 10% of the 
land value and cost of improvements, and chan- 
cellor ruled that such rent was payable by the 
assignee of the lease with interest, there was no 
merit to the argument that the court had or- 
dered interest to be paid on an obligation which 
itself is “interest” of 10% interest, thereby ex- 
ceeding the then constitutional limit of 10% 
interest, for interest is a charge made for the 
use of money while rent is a charge made for 
the use of land and there is no principle of law 
requiring that rent for the use of land and 


buildings be treated as interest merely because 
the rent is expressed in terms of a percentage of 
a certain sum to be calculated in the future, 
instead of the customary flat rate. Performance 
Systems, Inc. v. First American Nat'l Bank, 554 
S.W.2d 616, 1977 Tenn. LEXIS 643 (Tenn. 
1977). 


3. Usury. 

Determination of usury depends on what the 
lender is to receive, not what the borrower is to 
pay. Jenkins v. Dugger, 96 F.2d 727, 1938 U.S. 
App. LEXIS 3549, 119 A.L.R. 1484 (6th Cir. 
Tenn. 1938), cert. denied, 305 U.S. 623, 59 S. 
Ct. 84, 83 L. Ed. 398, 1938 U.S. LEXIS 803 
(1938); Rush v. Chattanooga Du Pont Employ- 
ees’ Credit Union, 210 Tenn. 344, 358 S.W.2d 
333, 1962 Tenn. LEXIS 445 (1962). 

A contract is usurious if lender, through the 
happening of any contingency, gets more than 
the legal rate of interest. Jenkins v. Dugger, 96 
F.2d 727, 1988 U.S. App. LEXIS 3549, 119 
A.L.R. 1484 (6th Cir. Tenn. 1938), cert. denied, 
305 U.S. 628, 59 S. Ct. 84, 83 L. Ed. 398, 1938 
U.S. LEXIS 803 (1938). 

A Federal Housing Administration mortgage 
loan bearing five and three-fourths percent 
interest per annum and requiring an additional 
insurance premium of one-half of one percent 
and also providing for an adjusted prepayment 
charge of one percent of the original principal in 
case of prepayment before termination of the 
obligation was not in violation of the usury laws 
since such additional payments were not for the 
benefit of the mortgagee but were required to 
be turned over by the mortgagee to the Federal 
Housing Administration. Silver Homes, Inc. v. 
Marx & Bensdorf, Inc., 206 Tenn. 361, 333 
S.W.2d 810, 1960 Tenn. LEXIS 371 (1960). 

Usury is an extraction of interest, compensa- 
tion for the use of money, exceeding the legal 
rate per year. Wilson v. Dealy, 222 Tenn. 196, 
434 S.W.2d 835, 1968 Tenn. LEXIS 423 (1968). 

A loan involving compensation for the use of 
money must be found to exist as a prerequisite 
to a finding of usury. Lake Hiwassee Dev. Co. v. 
Pioneer Bank, 535 S.W.2d 323, 1976 Tenn. 
LEXIS 578 (Tenn. 1976). 


4, —Usurious Intent. 

“Usury” is an illegal and corrupt agreement, 
whereby more than legal interest is taken or 
received for the loan of money, or the forbear- 
ance of debt; to constitute usury within the 
prohibition of the law, there must be an inten- 
tion, knowingly, to contract for, and to take, 
more than legal interest, for, if neither party 
intended it, and acted bona fide and innocently, 
the law will not infer a corrupt agreement. 
Turney v. State Bank, 24 Tenn. 407, 1844 Tenn. 
LEXIS 97 (1844); Hamilton v. Moore, 26 Tenn. 
35, 1846 Tenn. LEXIS 46 (1846); Doak v. Ex- 


47-14-102 


ecutors of Snapp, 41 Tenn. 180, 1860 Tenn. 
LEXIS 42 (1860); Martin v. Nashville Bldg. 
Asso., 42 Tenn. 418, 1865 Tenn. LEXIS 84 
(1865); Parham v. Pulliam, 45 Tenn. 497, 1868 
Tenn. LEXIS 38 (1868); Frazer v. Sypert, 49 
Tenn. 340, 1871 Tenn. LEXIS 15 (1871); Brown 
v. Gardner, 72 Tenn. 145, 1879 Tenn. LEXIS 12 
(1879). 

The loan of depreciated state bonds for legal 
interest to be paid thereon, and to be repaid in 
similar bonds, “or their equivalent in other 
money,” does not constitute usury, where there 
was no object or purpose to conceal and cover 
up a usurious transaction by such mode. Doak 
v. Executors of Snapp, 41 Tenn. 180, 1860 Tenn. 
LEXIS 42 (1860); Frazer v. Sypert, 49 Tenn. 
340, 1871 Tenn. LEXIS 15 (1871); Bradshaw v. 
Van Valkenburg, 97 Tenn. 316, 37 S.W. 88, 1896 
Tenn. LEXIS 146 (1896). 

A contract of a loan of United States bonds, 
by which the borrower agrees to pay over to the 
owner the interest paid by the government 
thereon, and six percent interest in addition, is 
not usurious, where there is no evidence of a 
purpose or device to avoid the usury laws. 
Marshall v. Rice, 85 Tenn. 502, 3 S.W. 177, 1886 
Tenn. LEXIS 76 (1887). 

Good faith is the decisive factor when com- 
pensation is exacted and received by an inter- 
mediary in addition to the legal rate. Mallory v. 
Columbia Mortg. & Trust Co., 150 Tenn. 219, 
263 S.W. 68, 1923 Tenn. LEXIS 77 (1924). 

To avoid usury under Tennessee law, it is 
necessary that any “interest” in excess of the 
legal rate be not intended as interest in the 
technical sense, but as a means of expressing 
the difference between a cash and credit price, 
and that such excess rate be restricted to a 
period not exceeding the maturity of the prin- 
cipal obligation. Whiting v. Mill Engineering & 
Supply Co., 106 F.2d 473, 1939 U.S. App. 
LEXIS 3019 (6th Cir. Tenn. 1939). 


5. —Question of Fact. 

Usury is not an inference of law, to be drawn 
from the mere inequality of value between the 
fund or currency loaned and that stipulated to 
be paid for it, but, on the contrary, usury is a 
question of intention, to be made out by the 
proof of facts. Turney v. State Bank, 24 Tenn. 
407, 1844 Tenn. LEXIS 97 (1844); Hamilton v. 
Moore, 26 Tenn. 35, 1846 Tenn. LEXIS 46 
(1846); Doak v. Executors of Snapp, 41 Tenn. 
180, 1860 Tenn. LEXIS 42 (1860); Martin v. 
Nashville Bldg. Asso., 42 Tenn. 418, 1865 Tenn. 
LEXIS 84 (1865); Parham v. Pulliam, 45 Tenn. 
497, 1868 Tenn. LEXIS 38 (1868). 

Whether a transaction whereby an employee 
assigned his wages is usurious or a sale of his 
wages is determined by its real nature and not 
the form adopted. The nature of such transac- 
tion is a question of fact. Tennessee Finance Co. 
v. Thompson, 278 F. 597, 1922 U.S. App. LEXIS 
2851 (6th Cir. Tenn. 1922). 
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Where debt was settled by a new note, 
whether usury was charged on debt prior to 
date of settlement was a “question for the jury. 
Crabb v. Cole, 19 Tenn. App. 201, 84 S.W.2d 
597, 1935 Tenn. App. LEXIS 34 (Tenn. Ct. App. 
1935). 


6. —Burden of Proof. 

A contract is not per se usurious, but prima 
facie legal, where it is thereby agreed that a 
cotton factor shall furnish money to one en- 
gaged in buying and shipping cotton, upon 
consideration that the latter, in addition to the 
payment of the legal rate of interest, shall 
furnish and ship to the former for sale, on a 
commission of $1.25 per bale, 100 bales of 
cotton for each $1,000 advanced, or account for 
commission at that rate on that number of 
bales, whether furnished or not. To render such 
contract illegal, it must be shown that it was 
intended as a mere cover for usury, and the 
burden of proving this fact is upon the party 
assailing the contract. Allen-West Com. Co. v. 
Carroll, 104 Tenn. 489, 58 S.W. 314, 1900 Tenn. 
LEXIS 20 (1900). 


7. —Debtor’s Consent Immaterial. 

No scheme or device to avoid the statutes on 
usury, however ingenious or intricate, will per- 
mit one participating in a usurious transaction 
to escape its consequences where the facts are 
made to appear, and consent or cooperation of 
the one paying the usurious interest is imma- 
terial. Providence A. M. E. Church v. Sauer, 45 
Tenn. App. 287, 323 S.W.2d 6, 1958 Tenn. App. 
LEXIS 128 (Tenn. Ct. App. 1958). 


8. —Devices of Evasion. 

If the transaction is intended as a device to 
evade the statute, it constitutes usury. Nash- 
ville Bank v. Hays & Grundy, 9 Tenn. 243, 1829 
Tenn. LEXIS 45 (1829); Lawrence v. Morrison, 
9 Tenn. 444, 1830 Tenn. LEXIS 43 (1830); 
Weatherhead v. Boyers, 15 Tenn. 544, 15 Tenn. 
545, 1835 Tenn. LEXIS 44 (1835); Turney v. 
State Bank, 24 Tenn. 407, 1844 Tenn. LEXIS 97 
(1844); Doak v. Executors of Snapp, 41 Tenn. 
180, 1860 Tenn. LEXIS 42 (1860). 

A contract for the loan of money, where the 
lender advances to the borrower bank notes 
greatly depreciated, or under par, to be re- 
placed in the future by an equal nominal sum in 
specie, or notes at par equal to gold or silver, if 
intended as a device to evade the statute 
against usury, is usurious. Nashville Bank v. 
Hays & Grundy, 9 Tenn. 243, 1829 Tenn. LEXIS 
45 (1829); Lawrence v. Morrison, 9 Tenn. 444, 
1830 Tenn. LEXIS 43 (1830); Weatherhead v. 
Boyers, 15 Tenn. 544, 15 Tenn. 545, 1835 Tenn. 
LEXIS 44 (1835); Burton v. School Comm’rs, 19 
Tenn. 585, 1838 Tenn. LEXIS 93 (1838); Turney 
v. State Bank, 24 Tenn. 407, 1844 Tenn. LEXIS 
97 (1844); Doak v. Executors of Snapp, 41 Tenn. 
180, 1860 Tenn. LEXIS 42 (1860). 
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Usury cannot be covered up and concealed by 
devices and subterfuges, so as to evade the 
statute. Frierson v. Moody, 22 Tenn. 561, 1842 
Tenn. LEXIS 145 (1842); Swanson v. White, 24 
Tenn. 373, 1844 Tenn. LEXIS 83 (1844); Wet- 
more v. Brien & Bradley, 40 Tenn. 723, 1859 
Tenn. LEXIS 211 (1859); Martin v. Nashville 
Bldg. Asso., 42 Tenn. 418, 1865 Tenn. LEXIS 84 
(1865); Bolton v. Street, 43 Tenn. 31, 1866 Tenn. 
LEXIS 12 (1866); Parham v. Pulliam, 45 Tenn. 
497, 1868 Tenn. LEXIS 38 (1868); Smith v. 
Price, 49 Tenn. 293, 1871 Tenn. LEXIS 8 (1871); 
Chester v. Apperson, 51 Tenn. 639, 1871 Tenn. 
LEXIS 217 (1871); Allen-West Com. Co. v. Car- 
roll, 104 Tenn. 489, 58 S.W. 314, 1900 Tenn. 
LEXIS 20 (1900); Mallory v. Columbia Mortg. & 
Trust Co., 150 Tenn. 219, 263 S.W. 68, 1923 
Tenn. LEXIS 77 (1924). 

Where a member of a mercantile firm bor- 
rowed money and executed his note for $2,500, 
and received only $2,250, and an agent’s fee 
was not involved in the transaction, and the 
note was made payable to the order of the 
trustee in bankruptcy of the mercantile firm, 
who transferred the note to the holder who paid 
only $2,250, it was held to be a colorable trans- 
action to avoid the usury laws. Stout v. Fuqua, 
20 Tenn. App. 608, 103 S.W.2d 28, 1937 Tenn. 
App. LEXIS 2 (Tenn. Ct. App. 1937). 


9. —Usurious Transactions. 

Where the use and occupation of land given 
for the interest on a loan of money was of 
greater value than the interest, the borrower is 
entitled to credit for the excess, even after 
judgment on the loan debt. Anonymous, 5 Tenn. 
204, 1817 Tenn. LEXIS 98 (1817). 

Where, in the dissolution of a partnership 
business, the retiring partner receives his 
share of the profits, and lends his capital in- 
vested in the business to the other partners at 
a rate higher than the legal rate of interest, 
there is usury in the loan. Boyers v. Boddie, 22 
Tenn. 666, 1842 Tenn. LEXIS 175 (1842). 

Where a commission merchant takes more 
than legal interest for money advanced, the 
transaction will be usurious, whether he takes 
it as interest or commission for advancing the 
money, especially where the commission is re- 
sorted to for the purpose of obtaining more than 
legal interest. Stark & Hillard v. Sperry, 2 
Tenn. Ch. 304, 40 Am. R. 47 (1875), modified, 
Stark v. Sperry, 74 Tenn. 411, 1880 Tenn. 
LEXIS 268 (1880); Stark v. Sperry, 74 Tenn. 
411, 1880 Tenn. LEXIS 268 (1880); Allen-West 
Com. Co. v. Carroll, 104 Tenn. 489, 58 S.W. 314, 
1900 Tenn. LEXIS 20 (1900). 

Defendant lent his sister’s money at 10% 
interest and appropriated four percent of the 
sum collected to his own use. The sum retained 
by him was usury. Tankesly v. Bell, 37 S.W. 
1018, 1896 Tenn. Ch. App. LEXIS 47 (1896). 

The general rule is that the splitting of com- 
missions by the agent or broker with the lender 
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makes the loan usurious. Mallory v. Columbia 
Mortg. & Trust Co., 150 Tenn. 219, 263 S.W. 68, 
1923 Tenn. LEXIS 77 (1924). 

Loan by credit union with interest at rate of 
one percent per month was usurious even 
though statute permitted credit union to make 
loans with total of interest and all other 
charges not to exceed one percent per month on 
unpaid balance. Rush v. Chattanooga Du Pont 
Employees’ Credit Union, 210 Tenn. 344, 358 
S.W.2d 333, 1962 Tenn. LEXIS 445 (1962). 

Promissory note requiring payment of an 
increase in face value of principal based on the 
rise of the consumer price index, in addition to 
10% per annum interest was usurious, as the 
lender takes the risk of inflation. Aztec Proper- 
ties, Inc. v. Union Planters Nat’] Bank, 530 
S.W.2d 756, 1975 Tenn. LEXIS 566 (Tenn. 
1975). 


10. —Nonusurious Transactions. 

A stipulation in a note, payable at a given 
time after date, that if the amount called for is 
not paid at maturity, it shall bear interest from 
date, is lawful and not usurious nor in violation 
of sound policy. M’Nairy v. Bell, 9 Tenn. 502, 
1831 Tenn. LEXIS 35 (1831). 

Compound interest contracted for or agreed 
upon when the debt was created, or subse- 
quently in the extension of the same, was not 
usury. Hale v. Hale, 41 Tenn. 233, 1860 Tenn. 
LEXIS 55 (1860); Parham v. Pulliam, 45 Tenn. 
497, 1868 Tenn. LEXIS 38 (1868); Ward v. 
Brandon, 48 Tenn. 490, 1870 Tenn. LEXIS 97 
(1870); Woods v. Rankin, 49 Tenn. 46, 1870 
Tenn. LEXIS 187 (1870). 

A note given for the compound interest ac- 
crued upon other notes is not usurious. Hale v. 
Hale, 41 Tenn. 233, 1860 Tenn. LEXIS 55 
(1860); Parham v. Pulliam, 45 Tenn. 497, 1868 
Tenn. LEXIS 38 (1868). 

Where accrued interest is added to the prin- 
cipal in the renewal of the loan note, there is no 
usury. Sinclair & Moss v. Peebles, 45 Tenn. 584, 
1868 Tenn. LEXIS 51 (1868); Waid v. Greer, 56 
S.W. 1028, 1900 Tenn. Ch. App. LEXIS 6 (Tenn. 
Ch. App. 1900). 

A stipulation in a note that, in default of 
payment and suit brought thereon, the debtor 
shall pay the attorney’s fee for collecting, is not 
usurious unless it be shown by evidence that 
such collection was a device by which to enable 
the creditor to obtain more than the legal rate 
of interest. Parham v. Pulliam, 45 Tenn. 497, 
1868 Tenn. LEXIS 38 (1868); Oppenheimer v. 
Farmers’ & Merchants’ Bank, 97 Tenn. 19, 36 
S.W. 705, 56 Am. St. Rep. 778, 1896 Tenn. 
LEXIS 114, 33 L.R.A. 767 (1896); Tyler v. 
Walker, 101 Tenn. 306, 47 S.W. 424, 1898 Tenn. 
LEXIS 65 (1898). 

Where complainant purchased from an attor- 
ney his right to fees at a discount of from 15 to 
20%, but the fees were almost wholly uncollect- 
ible, and under a guaranty by the seller, he was 
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called upon to and did execute a note for the 
amount of the claims, there was no usury. 
Cantrell v. Ford, 46 S.W. 581, 1898 Tenn. Ch. 
App. LEXIS 28 (1898). 

The payment to a broker or agent of the 
borrower of a fee or commission for services in 
procuring a loan itself bearing the legal rate of 
interest only does not make the transaction 
usurious. Mallory v. Columbia Mortg. & Trust 
Co., 150 Tenn. 219, 263 S.W. 68, 1923 Tenn. 
LEXIS 77 (1924). 

The fact that the broker or agent of a bor- 
rower advances the money on the loan with the 
intention of disposing of it forthwith, and does 
so, does not convert the commission into a 
usurious payment for the use of the money. 
Mallory v. Columbia Mortg. & Trust Co., 150 
Tenn. 219, 263 S.W. 68, 1923 Tenn. LEXIS 77 
(1924). 

Contract of guaranty between bank and 
mortgagees wherein bank agreed to see to it 
that all taxes were paid promptly was not void 
on the ground that bank was authorized to 
collect sums in excess of legal interest where 
bank represented both mortgagee and mort- 
gagor, since brokerage commission in excess of 
legal interest does not constitute usury. First 
Nat’l Bank v. Bell, 97 F.2d 683, 1938 U.S. App. 
LEXIS 4757 (6th Cir. Tenn. 1938). 


11. —Loan Required. 

A contract between a building and loan asso- 
ciation by which association advanced money to 
member upon anticipated value of stock when 
accumulations should bring all stock to par, 
upon premium bid, whereby member agreed to 
make monthly payments on stock and in addi- 
tion to pay monthly installments on whole 
amount bid equivalent to interest at rate of six 
percent per annum until assets of association 
reached par value of stock, the transaction was 
not in fact a loan, although so called, and was 
not usurious. Patterson v. Workingmen’s Bldg. 
& Loan Ass’n, 82 Tenn. 677, 1885 Tenn. LEXIS 
10 (1885). 

In a prosecution for violation of the usury 
laws, the courts will disregard the form, and 
look to the real substance of the transaction, 
notwithstanding defendant took assignments 
of wages to be paid in the future, which on their 
face were without the usury laws, yet, where 
the assignments were not presented to the 
employer, and it appeared that they were used 
merely as collateral security, the transactions 
in reality being loans and the employees being 
allowed to collect their wages and pay as inter- 
est the discount mentioned in the assignment, 
the transactions must be deemed to be loans 
and within the usury laws. McWhite v. State, 
143 Tenn. 222, 226 S.W. 542, 1920 Tenn. LEXIS 
10 (1921). 


12. —Discount Transactions. 
The sale of a note at a greater discount than 
legal interest, if not in effect an indirect loan, is 
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not usurious; but if the note is not paid by the 
maker, the endorser can be held liable only for 
what the holder paid for it, with legal interest 
thereon. Campbell v. Read, 8 Tenn. 392, 1828 
Tenn. LEXIS 18 (1828); Ramsey v. Clark, 23 
Tenn. 244, 1843 Tenn. LEXIS 69 (1843); Wet- 
more v. Brien & Bradley, 40 Tenn. 723, 1859 
Tenn. LEXIS 211 (1859); Smith v. Price, 49 
Tenn. 293, 1871 Tenn. LEXIS 8 (1871); Brad- 
shaw v. Van Valkenburg, 97 Tenn. 316, 37 S.W. 
88, 1896 Tenn. LEXIS 146 (1896); Memphis 
Bethel v. Continental Nat'l] Bank, 101 Tenn. 
130, 45 S.W. 1072, 1898 Tenn. LEXIS 40 (1898). 

The purchaser of an accommodation note at a 
greater discount than legal interest, with 
knowledge, either actual or inferable from the 
facts of the case, that such note was made to 
secure a loan of money, is guilty of usury. 
Ramsey v. Clark, 23 Tenn. 244, 1843 Tenn. 
LEXIS 69 (1843); Gooch v. Massey, 23 Tenn. 
374, 1843 Tenn. LEXIS 118 (1843); May v. 
Campbell, 26 Tenn. 450, 1846 Tenn. LEXIS 154 
(1846); Wetmore v. Brien & Bradley, 40 Tenn. 
723, 1859 Tenn. LEXIS 211 (1859); Overton v. 
Hardin, 46 Tenn. 375, 1869 Tenn. LEXIS 70 
(1869); Frazer v. Sypert, 49 Tenn. 340, 1871 
Tenn. LEXIS 15 (1871). 

There is no usury in the purchase of a note 
which, in its inception, was a real transaction, 
although purchased at a greater discount than 
legal interest. May v. Campbell, 26 Tenn. 450, 
1846 Tenn. LEXIS 154 (1846); Holeman v. Hob- 
son, 27 Tenn. 127, 1847 Tenn. LEXIS 58 (1847); 
Wetmore v. Brien & Bradley, 40 Tenn. 723, 1859 
Tenn. LEXIS 211 (1859); Frazer v. Sypert, 49 
Tenn. 340, 1871 Tenn. LEXIS 15 (1871). 

The regular business of discounting notes, by 
deducting from their face the interest for the 
entire time they have to run, though in itself 
usurious, as the borrower pays interest on the 
amount thus deducted, has been long sanc- 
tioned by the courts, rather from necessity than 
upon principle. Wetmore v. Brien & Bradley, 40 
Tenn. 723, 1859 Tenn. LEXIS 211 (1859). 

The sale of notes at a greater discount than 
legal interest, in the payment and satisfaction 
of a judgment, is not usurious where there is no 
intention or purpose to evade the usury laws. 
Smith v. Price, 49 Tenn. 293, 1871 Tenn. LEXIS 
8 (1871). 

Agreement for discount sale of negotiable 
paper entered into before the issuance of such 
paper is subject to the usury statutes. Provi- 
dence A. M. E. Church v. Sauer, 45 Tenn. App. 
287, 323 S.W.2d 6, 1958 Tenn. App. LEXIS 128 
(Tenn. Ct. App. 1958). 

The purchase by a bank of a real estate 
developer’s notes at a discount beyond the legal 
rate of interest, even though guaranteed at face 
value by the developer as endorser, constituted 
a “sale” rather than a “loan”; therefore the 
usury statutes did not apply. Lake Hiwassee 
Dev. Co. v. Pioneer Bank, 535 S.W.2d 323, 1976 
Tenn. LEXIS 578 (Tenn. 1976). 
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13. —Late Charges. 

A stipulation for usurious interest after ma- 
turity of the bill or note cannot be regarded in 
the nature of a penalty to enforce prompt pay- 
ment, but is a contract for usurious interest, for 
it is clear that whether the sum above the legal 
rate of interest is contracted to be paid before, 
at, or after the maturity of the note or bill, it is 
equally a contract for a sum as interest above 
the rate allowed by law, and is usurious. Rich- 
ardson v. Brown & Lyles, 68 Tenn. 242, 1877 
Tenn. LEXIS 31 (1877); Bang v. Phelps & Big- 
elow Windmill Co., 96 Tenn. 361, 34 S.W. 516, 
1895 Tenn. LEXIS 38 (1896). 

Whether a “late charge” in excess of the legal 
rate of interest constitutes usury depends on 
whether the charge is made as consideration 
for extension of time for payment or as compen- 
sation for the damage done the creditor by the 
debtor’s failure to pay the debt when due, the 
former constituting usury but not the latter. 
Wilson v. Dealy, 222 Tenn. 196, 434 S.W.2d 835, 
1968 Tenn. LEXIS 423 (1968). 


14. —Sales of Property. 

A sale of property or bonds much beyond 
their value for the purpose of making a loan by 
a resale thereof constitutes a usurious transac- 
tion. Nashville Bank v. Hays & Grundy, 9 Tenn. 
243, 1829 Tenn. LEXIS 45 (1829); Swanson v. 
White, 24 Tenn. 373, 1844 Tenn. LEXIS 83 
(1844); Ketchum v. Dew, 47 Tenn. 532, 1870 
Tenn. LEXIS 169 (1870). 

The most hackneyed device to conceal the 
nature of a usurious transaction is to give it the 
form of a sale of property, which the borrower 
takes at an exorbitant price, and converts the 
same into money at much less than the price 
given, or at much less than the face of the note 
given for the property. Overton v. Hardin, 46 
Tenn. 375, 1869 Tenn. LEXIS 70 (1869). 

Where the payee of a note advanced to the 
maker an amount in gold, which, estimated at 
the then quoted premium agreed to be paid for 
the gold, amounted to the face of the note, there 
was no usury in the transaction, because the 
transaction stood upon the same ground as any 
other contract for the sale of gold. Waldron v. 


Collateral References. 

Admissibility, in civil case involving usury 
issue, of evidence of other assertedly usurious 
transactions. 67 A.L.R.2d 232. 

Advance in price for credit sale as compared 
with cash sale as usury. 14 A.L.R.3d 1065. 

Application of usury laws to transactions 
characterized as “leases.” 94 A.L.R.3d 640. 

Charging borrower for or with expense or 
trouble of procuring money loaned. 91 A.L.R.2d 
1389. 

Computing interest on basis of 360 days in 
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Young, 56 Tenn. 777, 1872 Tenn. LEXIS 202 
(1872). 

A bona fide sale of property on a given time, 
with more than the legal rate of interest as a 
part of the price, with a stipulation in the note 
that, if it is not paid at the end of a given time, 
there should be paid one-fifth of the price more 
than if paid on time, is not usurious. Garrity v. 
Cripp, 63 Tenn. 86, 1874 Tenn. LEXIS 213 
(1874). 

A contract of sale of property upon a credit at 
a cash valuation, to which is added, as a part of 
the price, a sum in excess of legal interest, or 
which cash valuation, as a part of the price, is 
made to bear interest at a rate higher than the 
legal rate for the time the credit is given, does 
not constitute usury. Garrity v. Cripp, 63 Tenn. 
86, 1874 Tenn. LEXIS 213 (1874); Brown v. 
Gardner, 72 Tenn. 145, 1879 Tenn. LEXIS 12 
(1879); First Nat'l Bank v. Mann, 94 Tenn. 17, 
27 S.W. 1015, 1894 Tenn. LEXIS 21, 27 L.R.A. 
565 (1894). 

A loan of $150, without interest, but on 
condition that 13 acres of land, purchased at 
the same time by the lender from the borrower, 
should be sold for five dollars an acre, instead of 
$10.00, its true value, is usurious. Martin v. 
Reese, 57 S.W. 419, 1899 Tenn. Ch. App. LEXIS 
164 (1899). 


15. —Parol Evidence. 

Parol evidence was not admissible to show 
that note, usurious on its face, was not in fact 
usurious in that a legal rate of interest was 
intended. Rush v. Chattanooga Du Pont Em- 
ployees’ Credit Union, 210 Tenn. 344, 358 
S.W.2d 333, 1962 Tenn. LEXIS 445 (1962). 


16. —Usurious Note Enforceable. 

When a debtor brings an action to have a note 
declared unenforceable on the ground of usury, 
he will not be successful, even when the usury 
appears on the face of the instrument. Although 
he does not have to pay the usurious interest, 
the debtor remains liable on the note for the 
principal and interest calculated at the legal 
rate. Riverside Park Realty Co. v. Federal De- 
posit Ins. Corp., 465 F. Supp. 305, 1978 U.S. 
Dist. LEXIS 13970 (M.D. Tenn. 1978). 


year, 30 days in month, or the like, as usury. 35 
A.L.R.2d 842. 

Expenses or charges in form of commissions 
to agents, brokers, or like intermediaries inci- 
dent to loan of money. 21 A.L.R. 797, 53 A.L.R. 
743, 63 A.L.R. 823, 105 A.L.R. 795, 52 A.L.R.2d 
708. 

General characteristics and essentials of 
usury. 21 A.L.R. 797, 53 A.L.R. 748, 63 A.L.R. 
823, 105 A.L.R. 795, 52 A.L.R.2d 703. 

Impairing obligation of contracts by statutes 
in relation to usury. 87 A.L.R. 462. 
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Leaving part of loan on deposit with lender as 
usury. 92 A.L.R.3d 769. 

Obligations covering deferred payments of 
purchase money, or extension thereof, as loan 
or forbearance within usury laws. 91 A.L.R. 
1105. 

Quantum, degree, or weight of evidence to 
sustain usury charge. 51 A.L.R.2d 1087. 

Right of holder of commercial paper to inter- 
est or finance charges applicable to period after 
acceleration of maturity of obligation because of 
debtor’s default. 63 A.L.R.3d 10. 

Taking or charging interest in advance as 
usury. 57 A.L.R.2d 630. 

Usury as affected by acceleration clause. 66 
A.L.R.3d 650. 

Usury as affected by mistake in amount of 
calculation of interest or service charges for 
loan. 11 A.L.R.3d 1498. 
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Usury as affected by repayment of, or borrow- 
er’s option to repay, loan before maturity. 75 
A.L.R.2d 1265. ° 

Usury: effect of borrower’s agreement to pay, 
guarantee, or secure some other debt owed to or 
by lender. 31 A.L.R.3d 763. 

Validity and construction of provision impos- 
ing “late charge” or similar exaction for delay in 
making periodic payments on note, mortgage, 
or installment sale contract. 63 A.L.R.3d 50. 

Validity under usury laws of provision calling 
for repayment of principal which exceeds sum 
loaned by amount reflecting any decline in 
purchasing power of dollar. 90 A.L.R.3d 763. 

What constitutes “money” within coverage or 
exclusion of theft or other crime policy. 68 
A.L.R.3d 1179. 


47-14-103. Maximum effective rates generally. 


Except as otherwise expressly provided by this chapter or by other statutes, 
the maximum effective rates of interest are as follows: 

(1) For all transactions in which other statutes fix a maximum effective 

rate of interest for particular categories of creditors, lenders, or transactions, 


the rate so fixed; 


(2) For all written contracts, including obligations issued by or on behalf 
of the state of Tennessee, any county, municipality, or district in the state, or 
any agency, authority, branch, bureau, commission, corporation, depart- 
ment, or instrumentality thereof, signed by the party to be charged, and not 
subject to subdivision (1), the applicable formula rate; and 

(3) For all other transactions, ten percent (10%) per annum. 


History. 
Acts 1979, ch. 203, § 2; 1980, ch. 601, § 26; 
1983, ch. 464, § 2. 


Compiler’s Notes. 

Former §§ 47-14-102 — 47-14-118 (Acts 
1786, ch. 4, § 5; Acts 1803, ch. 6, § 1; Acts 
1835-1836, ch. 50, §§ 1-5; Acts 1843-1844, ch. 
181; Code 1858, §§ 1943-1955; Acts 1899, ch. 
189, § 1; Acts 1901, ch. 60, § 1; Acts 1903, ch. 
439, § 1; Shannon §8§ 3491lal, 3492, 3493, 
3498al, 3494-3504, 3504a1; Williams §§ 7300- 
7303, 7305-7316; Code 1932, §§ 7300-7303, 
7305-7316; T.C.A. (orig. ed.), 47-1602 — 47- 
1618; Acts 1963, ch. 81, § 1(10-104(3)); Acts 
1967, ch. 217, § 1; Acts 1969, ch. 61, § 1; Acts 
1976, ch. 844, § 1) were repealed by Acts 1979, 
ch. 203, § 24 and present §§ 47-14-102 — 
47-14-124 substituted therefor. 


Cross-References. 

Banks, interest on installment loans, § 45-2- 
1106. 

Constitutional provisions on interest, Tenn. 
Const., art. XI, § 7. 

Credit unions, interest on loans, § 45-4-602. 


Industrial loan and thrift companies, interest 
on loans, § 45-5-301; title 45, ch. 5, part 4. 

Interest rate charge allowed by a qualified 
commercial financing entity, § 67-4-2004. 

Pawnbrokers, interest, § 45-6-210. 

Savings and loan associations, loans, title 45, 
ch. 3, part 7. 


Section to Section References. 

This section is referred to in §§ 4-31-119, 
7-33-121, 7-39-305, 7-53-3038, 7-89-112, 9-9-204, 
9-9-401, 47-14-105, 47-14-106, 47-14-121, 47- 
14-123, 49-38-1207, 56-7-2309, 67-4-2004, 67-4- 
2109. 


Textbooks. 

Tennessee Jurisprudence, 5 Tenn. Juris., 
Building and Loan Associations, § 15; 24 Tenn. 
Juris., Usury, §§ 3, 7. 


Law Reviews. 

Selected Tennessee Legislation of 1983 (N.L. 
Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
L. Rev. 785 (1983). 


Cited: 
In re Crabtree, 48 B.R. 528, 1985 Bankr. 
LEXIS 6334 (Bankr. E.D. Tenn. 1985); Mc- 
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Candless v. Equitable Life Ins. Co., 721 S.W.2d 
809, 1986 Tenn. App. LEXIS 3263 (Tenn. Ct. 
App. 1986); Jaffe v. Bolton, 817 S.W.2d 19, 1991 
Tenn. App. LEXIS 252 (Tenn. Ct. App. 1991); 
Vooys v. Turner, 49 S.W.3d 318, 2001 Tenn. App. 
LEXIS 89 (Tenn. Ct. App. 2001); Terry v. Cmty. 
Bank of N. Va., 255 F. Supp. 2d 811, 2003 U.S. 
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Dist. LEXIS 4743 (W.D. Tenn. 2003); In re 
Estate of Ladd v. Marks, 247 S.W.3d 628, 2007 
Tenn. App. LEXIS 280 (Tenn. Ct. App. Apr. 30, 
2007); Mudd v. Goostree, — S.W.3d —, 2013 
Tenn. App. LEXIS 235 (Tenn. Ct. App. Apr. 5, 
2013). 


NOTES TO DECISIONS 


Analysis 


. Applicability. 
Bankruptcy. 

. —Debts Not Discharged. 
. Preemption. 


a PONE 


. Applicability. 

In a contract dispute, the interest rates set 
forth in T.C.A. § 47-14-103 applied instead of 
the rates in T.C.A. § 47-14-106 because there 
was no interest rate, either fixed or variable, 
set forth in a contract regarding the purchase of 
a business. McNeil v. Nofal, 185 S.W.3d 402, 
2005 Tenn. App. LEXIS 573 (Tenn. Ct. App. 
2005), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 90 (Tenn. 2006). 


2. Bankruptcy. 

Pursuant to § 47-14-123 and this section, the 
bankruptcy court could, in appropriate circum- 
stances, award prejudgment interest at a rate 
higher than 10% per annum. In re Samford, 39 
B.R. 428, 1984 Bankr. LEXIS 5858 (Bankr. 
M.D. Tenn. 1984). 


3. —Debts Not Discharged. 
When a debt was excepted from discharge in 


bankruptcy, a plaintiff recovered a judgment 
measured by the “benefit-of-the-bargain rule,” 
which required that the plaintiff receive the 
rate of interest bargained for between the par- 
ties; applying the contract rate of interest 
served the dual policy of making the plaintiff 
whole as well as discouraging fraudulent con- 
duct. In re Foster, 38 B.R. 639, 1984 Bankr. 
LEXIS 5895 (Bankr. M.D. Tenn. 1984). 


4, Preemption. 

Federal Depository Institutions Deregulation 
and Monetary Control Act did not preempt 
home equity borrowers’ claim that a Virginia 
chartered bank was liable for violations of Ten- 
nessee’s loan interest rate ceiling statutes be- 
cause the bank, although listed on the loan 
documents as the lender, was alleged to have 
merely “rented” its state charter to brokers to 
help them subvert Tennessee’s limits on inter- 
est rates and allegedly did not fund the loan. 
Terry v. Cmty. Bank of N. Va., 255 F. Supp. 2d 
817, 2003 U.S. Dist. LEXIS 8178 (W.D. Tenn. 
2003). 


DECISIONS PRIOR TO 1979 


Analysis 


. Exercise of Police Power. 

. Right to Interest Statutory. 

. Contrary Federal Provisions. 
. Presumed Contract Rate. 

. Usurious Note Enforceable. 


= OP COND 


. Exercise of Police Power. 

Interest laws are an exercise of the state’s 
police power, and will be upheld where the 
classification can possibly be justified. Caldwell 
& Co. v. Lea, 152 Tenn. 48, 272 S.W. 715, 1924 
Tenn. LEXIS 101 (1925). 


2. Right to Interest Statutory. 

The right to interest is statutory; its positive 
allowance must be confined to demands and 
obligations specified in a statute, otherwise 
allowance is discretionary in jury or chancellor. 
Executors of Cherry v. Mann, 3 Tenn. 268, 1 
Cooke 268, 1813 Tenn. LEXIS 13 (1813); Caru- 
thers v. Andrews, 42 Tenn. 378, 1865 Tenn. 
LEXIS 79 (1865); Davidson County v. Olwill, 72 
Tenn. 28, 1879 Tenn. LEXIS 3 (1879); Southern 


Const. Co. v. Halliburton, 149 Tenn. 319, 258 
S.W. 409, 1923 Tenn. LEXIS 102 (1923); Draper 
v. Great American Ins. Co., 224 Tenn. 552, 458 
S.W.2d 428, 1970 Tenn. LEXIS 389 (1970). 


3. Contrary Federal Provisions. 

The enactments of the federal congress in 
relation to lawful interest charges by federally- 
chartered financial institutions were control- 
ling despite contrary enactments of the state 
legislature. Birdwhistell v. Y-12 Employees 
Federal Credit Union, 422 S.W.2d 896, 1967 
Tenn. App. LEXIS 252 (Tenn. Ct. App. 1967). 


4. Presumed Contract Rate. 

Where no mention is made of rate of interest, 
the presumption is that the parties contracted 
for rate legal at place of payment. Union & 
Planters Bank & Trust Co. v. Evans, 8 Tenn. 
App. 63, — S.W.2d —, 1928 Tenn. App. LEXIS 
108 (Tenn. Ct. App. 1928). 


5. Usurious Note Enforceable. 
When a debtor brings an action to have a note 
declared unenforceable on the ground of usury, 


47-14-104 


he will not be successful, even when the usury 
appears on the face of the instrument. Although 
he does not have to pay the usurious interest, 
the debtor remains liable on the note for the 


Collateral References. 
Validity and construction of provision (esca- 
lator clause) in land contract or mortgage that 
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principal and interest calculated at the legal 
rate. Riverside Park Realty Co. v. Federal De- 
posit Ins. Corp., 465 F. Supp. 305, 1978 U.S. 
Dist. LEXIS 13970 (M.D. Tenn. 1978). 


rate of interest payable shall increase if legal 
rate is raised. 60 A.L.R.3d 473. 


(a) Notwithstanding this or other statutes, for all single payment loans for 
a term of one (1) year or less, in an original principal amount of one thousand 


dollars ($1,000) or less: 


(1) The maximum effective rate of interest shall be that rate fixed, from 
time to time, as fair and reasonable, by rule adopted by the commissioner of 
financial institutions, but in no event to exceed ten percent (10%) per 


annum; and 


(2) Aloan charge may be exacted at a rate not to exceed seven dollars and 
fifty cents ($7.50) on the first one hundred dollars ($100) of principal and one 
dollar and fifty cents ($1.50) per one hundred dollars ($100) of principal 
thereafter, up to a maximum of twenty dollars ($20.00) for any loan; 
provided, that no such loan charge may be assessed upon the renewal of any 


such loan. 


(b) The commissioner shall adopt reasonable rules and regulations to 
prevent abuses in the collection of interest, loan charges, and any other 
charges made in connection with or in relation to such single payment loans. 


History. 
Acts 1979, ch. 203, § 3. 


Compiler’s Notes. 

Former §§ 47-14-102 — 47-14-118 (Acts 
1786, ch. 4, § 5; Acts 1803, ch. 6, § 1; Acts 
1835-1836, ch. 50, §§ 1-5; Acts 1843-1844, ch. 
181; Code 1858, §§ 1943-1955; Acts 1899, ch. 
189, § 1; Acts 1901, ch. 60, § 1; Acts 1908, ch. 
439, § 1; Shannon §8§ 3491lal, 3492, 3493, 
3493al, 3494-3504, 3504a1; Williams §§ 7300- 
7303, 7305-7316; Code 1932, §§ 7300-7303, 
7305-7316; T.C.A. (orig. ed.), 47-1602 — 47- 
1618; Acts 1963, ch. 81, § 1(10-104(3)); Acts 
1967, ch. 217, § 1; Acts 1969, ch. 61, § 1; Acts 
1976, ch. 844, § 1) were repealed by Acts 1979, 
ch. 203, § 24 and present §§ 47-14-102 — 
47-14-124 substituted therefor. 


Section to Section References. 
This section is referred to in § 45-17-118. 


_Textbooks. 


Tennessee Jurisprudence, 24 Tenn. Juris., 
Usury, § 3. 


Law Reviews. 

TVA, The Courts, and Power Rates: A Study 
in Judicial Review (Richard S. Wirtz), 49 Tenn. 
L. Rev. 709 (1982). 


Cited: 

Continental Bankers Life Ins. Co. v. Bank of 
Alamo, 578 S.W.2d 625, 1979 Tenn. LEXIS 417 
(Tenn. 1979); Walters v. First Tennessee Bank, 
N.A., 855 F.2d 267, 1988 U.S. App. LEXIS 
11187 (6th Cir. Tenn. 1988). 


NOTES TO DECISIONS 


DECISIONS PRIOR TO 1979 


Analysis 


1. Usurious Transactions Not Void. 
2. Usurious Instrument Unenforceable. 


3. Conflict of Laws. 

4. Commitment Fees. 

5. Use of 360-Day Calendar. 

6. Recovery of Nonusurious Part of Debt. 
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1. Usurious Transactions Not Void. 

Under Tennessee law usurious transactions 
are not void. In re Wakefield, 460 F. Supp. 1224, 
1978 U.S. Dist. LEXIS 14064 (E.D. Ark. 1978), 
affd, Hawkins Equipment Co. v. Goldstein, 603 
F.2d 222, 1979 U.S. App. LEXIS 13682 (8th Cir. 
Ark. 1979), affd, Wakefield v. Goldstein, 644 
F.2d 707, 1981 U.S. App. LEXIS 19042 (8th Cir. 
Ark. 1981). 


2. Usurious Instrument Unenforceable. 

When an instrument is usurious on its face 
and the lender brings an action to enforce it, 
the instrument will be held to be unenforceable. 
Riverside Park Realty Co. v. Federal Deposit 
Ins. Corp., 465 F. Supp. 305, 1978 U.S. Dist. 
LEXIS 13970 (M.D. Tenn. 1978). 


3. Conflict of Laws. 

Where the original lease for a backhoe was 
signed in Tennessee and payments were to be 
made there, but the debtor lived and worked in 
Arkansas and the equipment was to be used 
there, and the parties did not expressly con- 
tract for Tennessee law, the Arkansas usury 
law applied to the security agreement made 
upon the subsequent sale of the backhoe, in 
view of Arkansas’ strong public policy against 
usury. In re Wakefield, 460 F. Supp. 1224, 1978 
U.S. Dist. LEXIS 14064 (E.D. Ark. 1978), affd, 
Hawkins Equipment Co. v. Goldstein, 603 F.2d 
222, 1979 U.S. App. LEXIS 13682 (8th Cir. Ark. 
1979), aff'd, Wakefield v. Goldstein, 644 F.2d 
707, 1981 U.S. App. LEXIS 19042 (8th Cir. Ark. 
1981). 
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4. Commitment Fees. 

A commitment fee whose purpose was to 
increase the yield or interest on a loan would 
seem to constitute a usurious charge. Riverside 
Park Realty Co. v. Federal Deposit Ins. Corp., 
465 F. Supp. 305, 1978 U.S. Dist. LEXIS 13970 
(M.D. Tenn. 1978). 


5. Use of 360-Day Calendar. 

Interest charged at a rate of 10% per annum 
calculated on a 360-day basis appears to result 
in interest greater than the maximum allowed 
by statute. Riverside Park Realty Co. v. Federal 
Deposit Ins. Corp., 465 F. Supp. 305, 1978 U.S. 
Dist. LEXIS 13970 (M.D. Tenn. 1978). 


6. Recovery of Nonusurious Part of Debt. 

When a borrower institutes a usury action, 
the lender can still foreclose upon the collateral 
securing the debt to recover the nonusurious 
portion of the debt. Riverside Park Realty Co. v. 
Federal Deposit Ins. Corp., 465 F. Supp. 305, 
1978 U.S. Dist. LEXIS 13970 (M.D. Tenn. 
1978). 

When a debtor brings an action to have his 
note declared unenforceable on the ground of 
usury, he will not be successful, for although he 
does not have to pay the usurious interest he 
remains liable on the note for the principal and 
interest calculated at the legal rate. Riverside 
Park Realty Co. v. Federal Deposit Ins. Corp., 
465 F. Supp. 305, 1978 U.S. Dist. LEXIS 13970 
(M.D. Tenn. 1978). 


47-14-105. Announcement and publication of formula rates — Reli- 


ance thereon. 


(a) Upon the publication by the board of governors of the Federal Reserve 
System of the average prime loan rate, as described in § 47-14-102, the 
commissioner of financial institutions shall: 

(1) Promptly make an official announcement of the formula rate; 

(2) Cause the dissemination of such announcement to the news media in 
such manner as the commissioner deems appropriate; and 

(3) Cause to be published in the Tennessee Administrative Register the 


formula rate as determined by the average prime loan rate first published 

during each calendar month. 

(b) In contracting for interest pursuant to § 47-14-103(2), any person shall 
be entitled to rely upon the formula rate thus announced or published by the 
commissioner; provided, that a formula rate shall not be deemed to have been 
published until seven (7) days have elapsed following the publication date 
stated in the issue of the Tennessee Administrative Register containing the 
announcement of such formula rate. 

(c) The determination by the commissioner as provided for herein, for the 
sole purpose of an announcement under this section, shall not be deemed a 
“rule” within the meaning of § 4-5-102, and such action of the commissioner 
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shall be exempt from the Uniform Administrative Procedures Act, compiled in 


title 4, chapter 5. 


History. 
Acts 1979, ch. 208, § 4; 1983, ch. 464, § 3. 


Compiler’s Notes. 

Former §§ 47-14-102 — 47-14-118 (Acts 
1786, ch. 4, § 5; Acts 1803, ch. 6, § 1; Acts 
1835-1836, ch. 50, §§ 1-5; Acts 1843-1844, ch. 
181; Code 1858, §§ 1943-1955; Acts 1899, ch. 
189, § 1; Acts 1901, ch. 60, § 1; Acts 1903, ch. 
439, § 1; Shannon §§ 3491lal, 3492, 3493, 
3493al, 3494-3504, 3504a1; Williams §§ 7300- 
7303, 7305-7316; Code 1932, §§ 7300-7303, 
7305-7316; T.C.A. (orig. ed.), 47-1602 — 47- 
1618; Acts 1963, ch. 81, § 1(10-104(3)); Acts 
1967, ch. 217, § 1; Acts 1969, ch. 61, § 1; Acts 
1976, ch. 844, § 1) were repealed by Acts 1979, 


+ 


ch. 203, § 24 and present §§ 47-14-102 — 
47-14-124 substituted therefor. 


Cross-References. 

Reliance on statute, rule, regulation, or order 
defeats defense based on usury or excessive 
charges, § 47-14-116. 


Section to Section References. 
This section is referred to in §§ 47-14-102, 
47-14-121, 49-3-324. 


Law Reviews. 

Selected Tennessee Legislation of 1983 (N. L. 
Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
L. Rev. 785 (1983). 


47-14-106. Contracts for applicable formula rates of interest. 











Contracts to which the applicable formula rate provided in § 47-14-103(2) 
applies may provide for the payment of a fixed rate of interest, a variable rate 
of interest or any combination of fixed and variable rates in any sequence, 
subject to this section. 

(1) A contract may provide for a fixed rate of interest: 

(A) Permissible at the time the contract to make the loan is executed; 

(B) Permissible at the time the loan is made; 

(C) Permissible at the time the interest rate on the loan is converted 
from a variable to a fixed rate, or from one fixed rate to another fixed rate, 
whether such conversion is by terms of the contract or by renewal, 
modification, extension or otherwise; or 

(D) Permissible at the time of any renewal or extension of the loan or 
any note evidencing the loan; or 

(E) Permissible by virtue of any combination of any of the foregoing. 
(2) Acontract may provide for a rate of interest that may vary from time 

to time at such regular or irregular intervals as may be agreed by the 

parties; provided, that such variable rate shall not exceed the greater of: 

(A) That authorized by statute at the agreed time of each variance; or 

(B) That authorized at the time of execution of the contract or note 
evidencing the indebtedness upon which such variable rate is or is to be 
charged; 

(3) The parties may agree to a minimum fixed rate of interest to be 
applicable to a rate which is or may become otherwise variable; provided, 
that such agreed minimum fixed rate of interest does not exceed the rate 
permitted at the time the contract to make the loan is executed, or at the 
time the note is executed, or at the time of any renewal or extension thereof, 
whichever is greater. 


History. 
Acts 1979, ch. 203, § 5; 1992, ch. 629, § 1. 


1786, ch. 4, § 5; Acts 1803, ch. 6, § 1; Acts 
1835-1836, ch. 50, §§ 1-5; Acts 1843-1844, ch. 
181; Code 1858, §§ 1943-1955; Acts 1899, ch. 
189, § 1; Acts 1901, ch. 60, § 1; Acts 1903, ch. 
439, § 1; Shannon §8§ 3491lal, 3492, 3493, 


Compiler’s Notes. 
Former §§ 47-14-102 — 47-14-118 (Acts 


441 


34938al, 3494-3504, 3504a1; Williams §§ 7300- 
7303, 7305-7316; Code 1932, §§ 7300-7303, 
7305-7316; T.C.A. (orig. ed.), 47-1602 — 47- 
1618; Acts 1963, ch. 81, § 1(10-104(3)); Acts 
1967, ch. 217, § 1; Acts 1969, ch. 61, § 1; Acts 
1976, ch. 844, § 1) were repealed by Acts 1979, 
ch. 203, § 24 and present §§ 47-14-102 — 
47-14-124 substituted therefor. 

Acts 1992, ch. 629, § 3 provided that the 
amendments by that act to this section and 
§ 47-15-104 apply both to existing loans and 
existing contracts to make loans, as well as 
loans made and contracts to make loans after 
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April 8, 1992, it being the legislative intent that 
the amendments by that act express the true 
meaning and intent of this section and § 47-15- 
104, as originally adopted. 


Cross-References. 
Home loan contract provisions, § 47-15-104. 


Cited: 

J & B Invs., LLC v. Surti, 258 S.W.3d 127, 
2007 Tenn. App. LEXIS 816 (Tenn. Ct. App. 
Dec. 27, 2007). 


NOTES TO DECISIONS 


1. Applicability. 

In a contract dispute, the interest rates set 
forth in T.C.A. § 47-14-103 applied instead of 
the rates in T.C.A. § 47-14-106 because there 
was no interest rate, either fixed or variable, 


Collateral References. 
Validity and construction of provision (esca- 
lator clause) in land contract or mortgage that 


set forth in a contract regarding the purchase of 
a business. McNeil v. Nofal, 185 S.W.3d 402, 
2005 Tenn. App. LEXIS 573 (Tenn. Ct. App. 
2005), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 90 (Tenn. 2006). 


rate of interest payable shall increase if legal 
rate is raised. 60 A.L.R.3d 473. 


47-14-107. Computation of interest — Installment loans. 


(a) This chapter does not limit or restrict the manner or method of 
contracting for interest, whether by way of add-on, discount, or otherwise, so 
long as the maximum effective rate of interest does not exceed that authorized 


by statute. 


(b) For installment loans, the maximum effective rate of interest shall: 

(1) Be determined in accordance with the actuarial method; 

(2) Be calculated, in the case of a precomputed loan, on the assumption 
that all scheduled payments will be made as contracted; and 

(3) Not be affected by the prepayment of the loan, in whole or in part. 


History. 
Acts 1979, ch. 203, § 6. 


Compiler’s Notes. 

Former §§ 47-14-102 — 47-14-118 (Acts 
1786, ch. 4, § 5; Acts 1803, ch. 6, § 1; Acts 
1835-1836, ch. 50, §§ 1-5; Acts 1843-1844, ch. 
181; Code 1858, §§ 1943-1955; Acts 1899, ch. 
189, § 1; Acts 1901, ch. 60, § 1; Acts 1903, ch. 
439, § 1; Shannon §§ 3491lal, 3492, 3493, 
3493al, 3494-3504, 3504a1; Williams §§ 7300- 
7303, 7305-7316; Code 1932, §§ 7300-7303, 
7305-7316; T.C.A. (orig. ed.), 47-1602 — 47- 
1618; Acts 1963, ch. 81, § 1(10-104(3)); Acts 


1967, ch. 217, § 1; Acts 1969, ch. 61, § 1; Acts 
1976, ch. 844, § 1) were repealed by Acts 1979, 
ch. 203, § 24 and present §§ 47-14-1002 — 
47-14-124 substituted therefor. 


Textbooks. 

Tennessee Jurisprudence, 15 Tenn. Juris., 
Insurance, §§ 87, 103, 131; 24 Tenn. Juris., 
Usury, § 7. 


Cited: 

Tyber v. Great Cent. Ins. Co., 572 F.2d 562, 
1978 U.S. App. LEXIS 11907 (6th Cir. Tenn. 
1978). 
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NOTES TO DECISIONS 


DECISIONS PRIOR TO 1979 4 


Analysis 


. Compound Interest. 

. —Contract Required. 
. Partial Payments. 

. Time of Payment. 

. Rate After Maturity. 

. Meaning of Year. 

. Prejudgment Interest. 


asa TIS OW Re 


. Compound Interest. 

Compound interest is not illegal. A written 
promise to pay a certain sum of money, “bearing 
compound interest,” does not mean that the 
interest shall be calculated on such sum at a 
rate to be ascertained by compounding the 
interest on one dollar yearly at the legal rate for 
the interest period, which would be a rate in 
excess of the legal rate, but such contract 
means that the interest accruing at the end of 
each year shall be added to the principal, and 
the new principal shall bear interest for the 
next year, and so on to the end of the interest 
period, or to the maturity and payment of the 
debt. Woods v. Rankin, 49 Tenn. 46, 1870 Tenn. 
LEXIS 187 (1870). 

An agreement to pay compound interest that 
operated retrospectively was treated as an 
agreement to compound interest after the in- 
terest became due. Hale v. Hale, 41 Tenn. 233, 
1860 Tenn. LEXIS 55 (1860). 

The interest accrued on a note at its matu- 
rity, without any stipulation as to time of pay- 
ment of the interest, or that the interest shall 
itself bear interest, does not bear interest until 
the note is reduced to judgment. Union Bank v. 
Williams, 43 Tenn. 579, 1866 Tenn. LEXIS 89 
(1866); Parham v. Pulliam, 45 Tenn. 497, 1868 
Tenn. LEXIS 38 (1868); Woods v. Rankin, 49 
Tenn. 46, 1870 Tenn. LEXIS 187 (1870). 


2. —Contract Required. 

Where there has been no previous contract to 
pay compound interest, or to pay interest at 
stated periods, a contract to pay compound 
interest upon a settlement, and its actual pay- 
ment at that time, without any further indul- 
gence or new consideration to support the con- 
tract or promise, is not binding; if paid, the 
excess above the simple interest may be recov- 
ered. Ward v. Brandon, 48 Tenn. 490, 1870 
Tenn. LEXIS 97 (1870). 


3. Partial Payments. 

In case of partial payments, the mode of 
computing interest is to apply the payment first 
in discharge of the interest due, and the bal- 
ance in discharge of the principal, or, what 
amounts to the same thing, where the payment 
is equal to the interest, or exceeds it, the 
interest is calculated on the principal sum up to 


the time of payment, the payment is then 
deducted from the amount, and the balance 
stands as principal. If the payment is less than 
the interest, the surplus of interest must not be 
taken to augment the principal, but interest 
continues on the former principal until the 
period when the payments (without any inter- 
est on them), taken together, exceed the inter- 
est due (calculated on the former principal as 
though no payments had been made except the 
last one), and then the surplus is to be applied 
towards discharging the principal; and interest 
is then to be computed on the balance. Scan- 
land v. Houston, 13 Tenn. 309, 13 Tenn. 310, 
1833 Tenn. LEXIS 179 (1833); Jones v. Ward, 18 
Tenn. 160, 1836 Tenn. LEXIS 112 (1836); Mills 
v. Mills, 40 Tenn. 705, 1859 Tenn. LEXIS 207 
(1859); Union Bank v. Williams, 438 Tenn. 579, 
1866 Tenn. LEXIS 89 (1866); Curd v. Davis, 48 
Tenn. 574, 1870 Tenn. LEXIS 114 (1870); Can- 
non v. Apperson, 82 Tenn. 553, 1885 Tenn. 
LEXIS 1 (1885); Dowler v. Georgia Enterprises, 
Inc., 162 Tenn. 59, 34 S.W.2d 445, 1930 Tenn. 
LEXIS 62 (1931). 

The general rule as to application of interest 
in case of partial payments may be varied by 
contract, if it does not savor of usury. Dowler v. 
Georgia Enterprises, Inc., 162 Tenn. 59, 34 
S.W.2d 445, 1930 Tenn. LEXIS 62 (1931). 


4. Time of Payment. 

Calling for payment of interest annually, or 
semiannually is permissible and enforceable, 
not usurious. Hale v. Hale, 41 Tenn. 233, 1860 
Tenn. LEXIS 55 (1860); Merrimon v. Parkey, 
136 Tenn. 645, 191 S.W. 327, 1916 Tenn. LEXIS 
169 (1916). 


5. Rate After Maturity. 

Where a. contract fixes a rate of interest 
allowably conventional, which is higher than 
the uniform or legal rate, which is to be paid 
before maturity, it will bear the same conven- 
tional or contract rate after maturity to date of 
judgment. Overton v. Bolton, 56 Tenn. 762, 
1872 Tenn. LEXIS 201, 24 Am. Rep. 367 (1872). 

A stipulation to pay interest annually oper- 
ates only to date of maturity of the note, after 
which interest is to be calculated without an- 
nual interests. Merrimon v. Parkey, 136 Tenn. 
645, 191 S.W. 327, 1916 Tenn. LEXIS 169 
(1916). 


6. Meaning of Year. 

In computing interest a “year” is not 360 
days, nor 12 periods of 30 days each. Dowler v. 
Georgia Enterprises, Inc., 162 Tenn. 59, 34 
S.W.2d 445, 1930 Tenn. LEXIS 62 (1931). 


7. Prejudgment Interest. 
Where plaintiffs claim for damages was un- 
liquidated, the district court erred in allowing 
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prejudgment interest. Mann & Parker Lumber 
Co. v. Wel-Dri, 579 F.2d 973, 1978 U.S. App. 
LEXIS 10595 (6th Cir. Tenn. 1978). 


Collateral References. 
Excess of payment for one period as appli- 
cable to subsequent period under contract or 


mortgage providing for periodic payments. 89 
A.L.R.3d 947. 


47-14-108. Prepayment of loans — Contracts restricting prepayment 
of loans. 


(a) Except as limited by statutory provisions expressly applicable thereto, 
the privilege of prepayment of a loan, in whole or in part, and any refunds or 
premiums with respect thereto, shall be governed by contract between the 


parties. 


(b)(1) Any contract for a consumer loan that: 
(A) Either prohibits prepayment or imposes a penalty for prepayment; 


and 


(B) Is not subject to the federal Truth in Lending Act, compiled in 15 
U.S.C. § 1601 et seq. and its implementing Regulation Z, compiled in 12 


CFR 226 et seq. 


shall state on its face in at least ten (10) point bold type in language 
separated from the other language in the contract by bold print dividing 
lines that it cannot be prepaid or that there is a penalty for prepayment. 
(2) If such contract does not comply with subdivision (b)(1), the provision 
prohibiting prepayment or imposing the prepayment penalty shall be 


unenforceable. 


(3) For purposes of this subsection (b), “consumer loan” means an exten- 


sion of credit: 


(A) To one (1) or more natural persons; 

(B) Primarily for personal, family or household purposes; and 

(C) Secured by real property or secured by personal property used or 
expected to be used as the principal dwelling of the consumer. 


History. 
Acts 1979, ch. 203, § 7; 2000, ch. 629, § 1; 
2000, ch. 846, § 41. 


Compiler’s Notes. 

Former §§ 47-14-102 — 47-14-118 (Acts 
1786, ch. 4, § 5; Acts 1803, ch. 6, § 1; Acts 
1835-1836, ch. 50, §§ 1-5; Acts 1843-1844, ch. 
181; Code 1858, §§ 1943-1955; Acts 1899, ch. 
189, § 1; Acts 1901, ch. 60, § 1; Acts 1903, ch. 
439, § 1; Shannon §8§ 349lal, 3492, 3493, 
3493al, 3494-3504, 3504a1; Williams §§ 7300- 
7303, 7305-7316; Code 1932, §§ 7300-7303, 
7305-7316; T.C.A. (orig. ed.), 47-1602 — 47- 
1618; Acts 1963, ch. 81, § 1(10-104(3)); Acts 
1967, ch. 217, § 1; Acts 1969, ch. 61, § 1; Acts 
1976, ch. 844, § 1) were repealed by Acts 1979, 
ch. 203, § 24 and present §§ 47-14-102 — 
47-14-124 substituted therefor. 


Acts 2000, ch. 629, § 2 provided that the act 
shall not apply to or affect contracts executed 
prior to January 1, 2001. 


Textbooks. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 9-201. 

Tennessee Jurisprudence, 24 Tenn. Juris., 
Usury, § 14. 


Law Reviews. 
Prepayment Penalties: A Survey and Sugges- 
tion, 40 Vand. L. Rev. 409 (1987). 


Cited: 

In re Clausel, 32 B.R. 805, 1983 Bankr. 
LEXIS 5531 (Bankr. W.D. Tenn. 1983); In re 
McMurray, 218 B.R. 867, 1998 Bankr. LEXIS 
297 (Bankr. E.D. Tenn. 1998). 
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NOTES TO DECISIONS 


DECISIONS PRIOR TO 1979 


1. Right to Interest Despite Prepayment. 
Lender by note has right to legal interest 
notwithstanding borrower paying note before 


Collateral References. 

Compensation for interest prepayment pen- 
alty in eminent domain proceedings. 84 
A.L.R.3d 946. 

Construction and effect as to interest due of 
real estate mortgage clause authorizing mort- 
gagor to prepay principal debt. 86 A.L.R.3d 599. 


47-14-1009. When interest accrues. 


maturity, there being no agreement for rebate 
of interest. Crowley v. Kolsky, 57 S.W. 386, 1900 
Tenn. Ch. App. LEXIS 36 (1900). 


Validity, Construction, and Application of 
Truth in Lending Act (TILA) and Regulations 
Promulgated Thereunder — United States Su- 
preme Court Cases. 67 A.L.R. Fed. 2d 567. 


(a) Interest on negotiable and nonnegotiable instruments shall accrue 
according to the terms of the instrument; otherwise, interest on the instrument 


shall accrue as provided in § 47-3-112. 


(b) Liquidated and settled accounts, signed by the debtor, shall bear interest 
from the time they become due, unless it is expressed that interest is not to 
accrue until a specific time therein mentioned. 

(c) In all other cases, the time from which interest is to be computed shall be 
the day when the debt is payable, unless another day be fixed in the contract 


itself. 


History. 
Acts 1979, ch. 203, § 8. 


Compiler’s Notes. 

Former §§ 47-14-102 — 47-14-118 (Acts 
1786, ch. 4, § 5; Acts 1803, ch. 6, § 1; Acts 
1835-1836, ch. 50, §§ 1-5; Acts 1843-1844, ch. 
181; Code 1858, §§ 1943-1955; Acts 1899, ch. 
189, § 1; Acts 1901, ch. 60, § 1; Acts 1908, ch. 
439, § 1; Shannon §§ 3491al, 3492, 3493, 
3498al, 3494-3504, 3504a1; Williams §§ 7300- 
73038, 7305-7316; Code 1932, §§ 7300-7303, 
7305-7316; T.C.A. (orig. ed.), 47-1602 — 47- 
1618; Acts 1963, ch. 81, § 1(10-104(3)); Acts 
1967, ch. 217, § 1; Acts 1969, ch. 61, § 1; Acts 
1976, ch. 844, § 1) were repealed by Acts 1979, 
ch. 203, § 24 and present §§ 47-14-102 — 
47-14-124 substituted therefor. 


Law Reviews. 

Prejudgment Interest in Tennessee: It’s a 
Fine Mess We're in! Proposed Statutory Solu- 
tions to the Inequitable Application of an Equi- 
table Remedy, 34 U. Mem. L. Rev. 789 (2004). 


Cited: 

In re Estate of Davis, 719 S.W.2d 526, 1986 
Tenn. App. LEXIS 3162 (Tenn. Ct. App. 1986); 
McCandless v. Equitable Life Ins. Co., 721 
S.W.2d 809, 1986 Tenn. App. LEXIS 3263 
(Tenn. Ct. App. 1986); Myint v. Allstate Ins. Co., 
970 S.W.2d 920, 1998 Tenn. LEXIS 293 (Tenn. 
1998); J & B Invs., LLC v. Surti, 258 S.W.3d 
127, 2007 Tenn. App. LEXIS 816 (Tenn. Ct. 
App. Dec. 27, 2007). 


NOTES TO DECISIONS 


1. Prejudgment Interest. 

A fixed obligation to pay installments of rent 
pursuant to a lease agreement comes within 
the import of this section, and entitled the 


plaintiff to receive prejudgment interest as a 
matter of right. Jaffe v. Bolton, 817 S.W.2d 19, 
1991 Tenn. App. LEXIS 252 (Tenn. Ct. App. 
1991). 
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DECISIONS PRIOR TO 1979 


Analysis 


In General. 

. Applicability. 

Construction. 

Date When Payable. 
Discretionary Allowance. 
Bonds. 

. Compromise Settlements. 

. Contracts. 

—Sales. 

10. —Subscriptions. 

11. —Verbal or Implied. 

12. County Warrants. 

13. Creditor’s Claims. 

14, Damages. 

15. —Conversion. 

16. —Destruction of Property. 
17. —Timber Cut and Removed. 
18. Deposits of Money. 

19. Eminent Domain. 

20. Estates. 

21. —General Legacies. 

22. —Specific Legacies. 

23. —Contingent Legacies. 

24. —Demonstrative Legacies. 
25. —Inheritance Taxes. 

26. —Life Tenancies. 

27. —Personal Representatives. 
28. Insurance Policies. 

29. —Date Interest Computed From. 
30. Judgments. 

31. Leases. 

32. Liquidated or Settled Accounts. 
33. Notes. 

34. —Prior to Maturity. 

35. —After Maturity. 

36. —Demand Notes. 

37. Open Accounts. 

38. Partnership Settlements. 
39. Penalties. 

40. Reimbursement of Amounts Paid. 
41. Salary and Wage Claims. 
42. Trade Acceptances. 

43. Trust Agreements. 

44. Unpaid Interest. 


1. In General. 

Former statute providing for interest on evi- 
dences of indebtedness from due date was im- 
perative on courts in allowing interest in the 
cases mentioned in it; it was not a matter 
within the discretion of the jury. Cole v. Sands, 
1 Tenn. 106, 1805 Tenn. LEXIS 5 (1805); Da- 
vidson County v. Olwill, 72 Tenn. 28, 1879 
Tenn. LEXIS 3 (1879); Gibson County v. Rains, 
79 Tenn. 20, 1883 Tenn. LEXIS 7 (1883); 
Knights of Pythias v. Allen, 104 Tenn. 623, 58 
S.W. 241, 1900 Tenn. LEXIS 37 (1900); Louis- 
ville & N. R. Co. v. Fort, 112 Tenn. 432, 80 S.W. 
429, 1903 Tenn. LEXIS 114 (1903); Tennessee 
Fertilizer Co. v. International Agr. Corp., 146 
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Tenn. 451, 243 S.W. 81, 1921 Tenn. LEXIS 27 
(1922); Nickey Bros. v. Lonsdale Mfg. Co., 149 
Tenn. 391, 258 S.W. 776, 1923 Tenn. LEXIS 104 
(1924); Phoenix Ins. Co. v. Jordan, 28 Tenn. 
App. 11, 184 S.W.2d 721, 1944 Tenn. App. 
LEXIS 57 (1944); Pennsylvania Lumbermens 
Mut. Fire Ins. Co. v. Holt, 32 Tenn. App. 559, 
223 S.W.2d 203, 1949 Tenn. App. LEXIS 107 
(Tenn. Ct. App. 1949), rehearing denied, 32 
Tenn. App. 559, 223 S.W.2d 203, 1949 Tenn. 
App. LEXIS 108 (Tenn. Ct. App. 1949). 

Interest for money as a legal consequence 
was unknown to the common law and it is 
purely a statutory provision founded on the 
supposition of a loan, or forbearance in de- 
manding payment of money actually due. Ex- 
ecutors of Cherry v. Mann, 3 Tenn. 268, 1 Cooke 
268, 1813 Tenn. LEXIS 13 (1813); Caruthers v. 
Andrews, 42 Tenn. 378, 1865 Tenn. LEXIS 79 
(1865); Tennessee Fertilizer Co. v. Interna- 
tional Agr. Corp., 146 Tenn. 451, 243 S.W. 81, 
1921 Tenn. LEXIS 27 (1922); Southern Const. 
Co. v. Halliburton, 149 Tenn. 319, 258 S.W. 409, 
1923 Tenn. LEXIS 102 (1923). 


2. Applicability. 

The statute applies only to contracts for the 
payment of specific sums. Brownlow v. Payne, 2 
Tenn. App. 154, — S.W. —, 1925 Tenn. App. 
LEXIS 98 (Tenn. Ct. App. 1925). 


3. Construction. 

Provision that all bonds, notes, bills of ex- 
change, and liquidated and settled accounts, 
signed by the debtor, should bear interest from 
time they become due, unless it was expressed 
otherwise, was, in essence, a penalty statute; 
therefore, it was subject to the rule of strict 
construction and not extended by implication. 
Genesco, Inc. v. Liberty Mut. Ins. Co., 235 F. 
Supp. 363, 1964 U.S. Dist. LEXIS 6810 (M.D. 
Tenn. 1964). 


4. Date When Payable. 

Interest may be computed on the separate 
items of a debt from the periods at which they 
respectively fall due. Thompson v. French, 18 
Tenn. 452, 1837 Tenn. LEXIS 53 (1837). 

An agreement to pay compound interest that 
operated retrospectively was treated as an 
agreement to compound interest after the in- 
terest became due. Hale v. Hale, 41 Tenn. 233, 
1860 Tenn. LEXIS 55 (1860). 

As a matter of law, the right to interest does 
not accrue until the debt is payable, unless 
otherwise stipulated. Overton v. Bolton, 56 
Tenn. 762, 1872 Tenn. LEXIS 201, 24 Am. Rep. 
367 (1872). 

Where orders were issued by board of educa- 
tion on the town recorder without reference to 
the date of payment and without providing for 
payment of interest, liability of the town rested 
only on implied assumpsit so that interest was 
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not chargeable until the demand for payment 
was made. Robertson v. Englewood, 174 Tenn. 
92, 123 S.W.2d 1090, 1938 Tenn. LEXIS 68 
(1939). 


5. Discretionary Allowance. 

Where claims for freight charges and ad- 
vances under contracts for the purchase of pig 
iron were not represented by bills single, bonds, 
notes, bills of exchange, or liquidated and 
settled accounts signed by the debtor, the al- 
lowance of interest was within the sound dis- 
cretion of the chancellor. Equitable Trust Co. v. 
Central Trust Co., 145 Tenn. 148, 239 S.W. 171, 
1921 Tenn. LEXIS 77 (1922). 

Where the defendants acknowledged their 
liability for a portion of the complainant’s 
claim, but made no tender or offer to pay, 
because they filed a cross bill for a large recov- 
ery, which, however, they abandoned when it 
was dismissed by the chancellor, the allowance 
of interest from the date of the filing of the bill 
was a proper exercise of the chancellor’s discre- 
tion. Johnston v. Cincinnati, N. O. & T. P. R. 
Co., 146 Tenn. 185, 240 S.W. 429, 1921 Tenn. 
LEXIS 10 (1921). 

An attorney whose contract was for one-third 
of sum recovered, was not entitled to interest as 
a matter of law, and allowance was discretion- 
ary. Brownlow v. Payne, 2 Tenn. App. 154, — 
S.W. —, 1925 Tenn. App. LEXIS 98 (Tenn. Ct. 
App. 1925). 

The claim of a creditor of a corporation in a 
general creditor’s bill for advancements made 
and for stock held was not within that class of 
obligations which bear interest by statute and, 
therefore, it was discretionary with the chan- 
cellor to allow or disallow interest on the claim. 
Tennessee Consol. Coal Co. v. Home Ice & Coal 
Co., 25 Tenn. App. 316, 156 S.W.2d 454, 1941 
Tenn. App. LEXIS 111 (Tenn. Ct. App. 1941). 

Where fire insurance policies provided that 
company was not liable beyond actual cash 
value of the property at the time of loss or 
damage, and loss or damage was to be ascer- 
tained or estimated according to such actual 
cash value, with proper deduction for deprecia- 
tion, and loss was partial, the allowance of 
interest was discretionary. Third Nat’l Bank v. 
American Equitable Ins. Co., 27 Tenn. App. 
249, 178 S.W.2d 915, 1943 Tenn. App. LEXIS 
140 (Tenn. Ct. App. 1943). 

Where a claim did not belong to the class of 
obligations which bear interest by statute, it 
was discretionary with the chancellor to allow 
or disallow interest on the claim. Third Nat’] 
Bank v. American Equitable Ins. Co., 27 Tenn. 
App. 249, 178 S.W.2d 915, 1943 Tenn. App. 
LEXIS 140 (Tenn. Ct. App. 1943); Phoenix Ins. 
Co. v. Jordan, 28 Tenn. App. 11, 184 S.W.2d 721, 
1944 Tenn. App. LEXIS 57 (1944); Evans v. 
Boggs, 35 Tenn. App. 354, 245 S.W.2d 641, 1951 
Tenn. App. LEXIS 79 (Tenn. Ct. App. 1951). 

Except in cases arising under the statute, 
chancellors and juries had equitable power to 
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allow interest in the form of damages if they 
thought it just, with the general rule to allow 
interest in all cases where the amount of the 
debt was certain and not disputed on reason- 
able grounds. Mid-South Engineering Co. v. 
Buchanan, 59 Tenn. App. 289, 440 S.W.2d 600, 
1967 Tenn. App. LEXIS 260 (Tenn. Ct. App. 
1967). 

Where amount of interest which insurance 
company was obligated to pay under terms of 
policy had been constantly in dispute and in 
litigation since date of payment of face amount 
of policy into court, together with such interest 
as was not in dispute, insurance company was 
not obligated to pay interest on amount of 
additional interest for which it was ultimately 
held liable, but rather allowance of such inter- 
est was a matter of discretion. Draper v. Great 
American Ins. Co., 224 Tenn. 552, 458 S.W.2d 
428, 1970 Tenn. LEXIS 389 (1970). 


6. Bonds. 

Penal bonds, with collateral conditions, do 
not bear interest, and no more can be recovered 
than the penalty, unless, by the express agree- 
ment of the parties, the penal part of the 
obligation is to become a real debt, in which 
case that sum with interest may be recovered. 
Executors of Cherry v. Mann, 3 Tenn. 268, 1 
Cooke 268, 1813 Tenn. LEXIS 13 (1813); Lou- 
isville & N. R. Co. v. United States Fidelity & 
Guaranty Co., 125 Tenn. 658, 148 S.W. 671, 
1911 Tenn. LEXIS 49 (1911). 

In a suit upon a bond to make title to land, 
the recovery cannot exceed the penalty of the 
bond; if the verdict should be for a sum greater 
than the penalty, the court should enter judg- 
ment for the penalty only. Overall v. Babson, 10 
Tenn. 71, 1821 Tenn. LEXIS 6 (1821); State ex 
rel. Terry v. Blakemore, 54 Tenn. 638, 1872 
Tenn. LEXIS 100 (1872); Louisville & N. R. Co. 
v. United States Fidelity & Guaranty Co., 125 
Tenn. 658, 148 S.W. 671, 1911 Tenn. LEXIS 49 
(1911). 

Coupons detached from a corporate bond 
bear interest from date of default in payment 
thereof. Nashville v. First Nat’] Bank, 60 Tenn. 
402, 1872 Tenn. LEXIS 521 (1873). 

A money decree of the chancery court, al- 
though for the full penalty of an official bond, 
will carry interest upon affirmance, for the 
interest is on the decree, and not on the penalty, 
and it makes no difference which party appeals, 
as the interest is an incident to the affirmance. 
State v. Cole, 81 Tenn. 367, 1884 Tenn. LEXIS 
51 (1884); United States Fidelity & Guaranty 
Co. v. Rainey, 120 Tenn. 357, 113 S.W. 397, 1907 
Tenn. LEXIS 53 (1907). 

Where a surety on a defaulting public offi- 
cer’s bonds filed its bill, in the nature of a 
general creditors’ bill, against the officer and 
certain of his official creditors as representa- 
tives of all his official creditors, to ascertain 
liability on such bonds, the surety was held to 
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be chargeable with interest on the penalties of 
the bonds from the date of the decree adjudging 
liability, and not from the date of the filing of 
the bill. United States Fidelity & Guaranty Co. 
v. Rainey, 120 Tenn. 357, 113 S.W. 397, 1907 
Tenn. LEXIS 53 (1907); Louisville & N. R. Co. v. 
United States Fidelity & Guaranty Co., 125 
Tenn. 658, 148 S.W. 671, 1911 Tenn. LEXIS 49 
(1911). 

Allowance of interest from time of audit of 
county officer’s books, where shortage is discov- 
ered, instead of time of decree against officer is 
not an abuse of discretion. State v. Stockton, 38 
Tenn. App. 90, 270 S.W.2d 586, 1954 Tenn. App. 
LEXIS 105 (Tenn. Ct. App. 1954). 


7. Compromise Settlements. 

A sum agreed to be paid in compromise of a 
suit, and admitted to be a debt at that time, 
bears interest from its date, as a legal conse- 
quence, unless there be something in its terms 
to prevent it, and this must be shown by those 
who resist the interest. Mills v. Mills, 40 Tenn. 
705, 1859 Tenn. LEXIS 207 (1859). 


8. Contracts. 

Where a contractor, unlawfully prevented 
from completing the performance of the work 
by the owner’s wrongful termination of the 
construction contract, treated by the contractor 
as a rescission, sued the owner for his outlay of 
labor, money, and expenditures in his prepara- 
tion for performance and in the performance 
until stopped by the owner’s wrongful act, he 
was entitled to recover the same as damages, 
together with interest from the institution of 
suit therefor, but not from the date of wrongful 
termination of the contract. Brady v. Oliver, 125 
Tenn. 595, 147S.W. 1135, 1911 Tenn. LEXIS 46, 
41 L.R.A. (n.s.) 60 (1911). 

The allowance of interest on recovery of the 
amount due a railroad contractor on modified 
agreement, and for use of his equipment, from 
the filing of the bill, was a matter resting 
primarily in the chancellor’s discretion. John- 
ston v. Cincinnati, N. O. & T. P. R. Co., 146 
Tenn. 135, 240 S.W. 429, 1921 Tenn. LEXIS 10 
(1921). 


9. —Sales. 

Although the demand for the breach of a 
contract to deliver livestock did not bear inter- 
est under the statute, yet the jury could, in 
estimating the damages, fix the amount of their 
verdict by adding interest, in the way of dam- 
ages, to the sum they found the plaintiff was 
entitled to at the time the contract was broken. 
Noe v. Hodges, 24 Tenn. 103, 1844 Tenn. LEXIS 
31 (1844). 

On seller's breach of contract to deliver 
goods, allowance of interest was discretionary. 
Tennessee Fertilizer Co. v. International Agr. 
Corp., 146 Tenn. 451, 243 S.W. 81, 1921 Tenn. 
LEXIS 27 (1922). 
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10. —Subscriptions. 

The deferred installments of a county’s sub- 
scription for stock in a railroad company, to be 
paid by the assessment and collection of taxes, 
while constituting a debt, did not bear interest. 
Humphreys County v. McAdoo, 54 Tenn. 585, 
1872 Tenn. LEXIS 90 (1872). 

Where the compliance is established with the 
condition, in a subscription contract for the 
payment of money to a school, that more than a 
certain amount should be subscribed before the 
subscription should be binding, the school is 
entitled to recover the subscription, together 
with interest as a matter of law. American 
University v. Parrish, 136 Tenn. 165, 188 S.W. 
1148, 1916 Tenn. LEXIS 111 (1916). 


11. —Verbal or Implied. 

On verbal or implied contracts, there is no 
error in allowing interest from the date the debt 
was proved to be due, though a date anterior to 
that when the declaration states the debt was 
due, for the variance between the proof and the 
declaration on such contracts is not fatal. 
Thompson v. French, 18 Tenn. 452, 1837 Tenn. 
LEXIS 53 (1837). 

The interest statute does not apply to series 
of implied contracts to repay excess amount of 
disability benefits due to understatement of age 
by insured on application, since it applies only 
to written contracts signed by the debtor. 
Strader v. Aetna Life Ins. Co., 181 Tenn. 444, 
181 S.W.2d 622, 1944 Tenn. LEXIS 391 (1944). 

On verbal contracts, interest should be al- 
lowed from the date when the debt was due. 
White v. Travelers Indem. Co., 416 F.2d 870, 
1969 U.S. App. LEXIS 10436 (6th Cir. Tenn. 
1969). 


12. County Warrants. 

A county warrant was not within the speci- 
fied statutory classes and as a matter of law did 
not bear interest. Camp v. Knox County, 71 
Tenn. 199, 1879 Tenn. LEXIS 58 (1879); Bank 
of Gallatin v. Baber, 74 Tenn. 273, 1880 Tenn. 
LEXIS 247 (1880). 

The county legislative body may, by resolu- 
tion, contract with existing and future creditors 
of the county, in consideration of their forbear- 
ance to sue, for the payment of interest on the 
warrants of the county from the date of regis- 
tration until there is money in the treasury, 
after the date of its passage, to pay the warrant, 
but not longer. Davidson County v. Olwill, 72 
Tenn. 28, 1879 Tenn. LEXIS 3 (1879); Gibson 
County v. Rains, 79 Tenn. 20, 1883 Tenn. 
LEXIS 7 (1883). 

Although a county warrant did not bear in- 
terest, the county legislative body could con- 
tract for the payment of interest in return for a 
valuable consideration. Davidson County v. Ol- 
will, 72 Tenn. 28, 1879 Tenn. LEXIS 3 (1879); 
Macon County v. Dixon, 20 Tenn. App. 425, 100 
S.W.2d 5, 1986 Tenn. App. LEXIS 34 (Tenn. Ct. 
App. 1936). 
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The jury can allow interest on county war- 
rants if facts warrant payment of interest. 
Gibson County v. Rains, 79 Tenn. 20, 1883 
Tenn. LEXIS 7 (1883). 


13. Creditor’s Claims. 

Interest is allowed on claims of corporate 
creditors before stockholders receive anything. 
State ex rel. McConnell v. Park Bank & Trust 
Co., 151 Tenn. 195, 268 S.W. 638, 1924 Tenn. 
LEXIS 59, 39 A.L.R. 449 (1925). 


14. Damages. 

The court’s peremptory instruction to the 
jury to allow interest on whatever amount the 
plaintiff should be found entitled to recover as 
damages against a common carrier for negli- 
gent delay in shipment of goods was erroneous. 
Such demand is not within either the letter or 
the spirit of the statute, as it is not for debt at 
all, but only for damages. Illinois Cent. R.R. v. 
Southern Seating & Cabinet Co., 104 Tenn. 
568, 58 S.W. 303, 1900 Tenn. LEXIS 31, 50 
L.R.A. 729 (1900). 


15. —Conversion. 

A person guilty of the conversion of property 
is liable in damages for its reasonable value, 
with interest thereon, as increased damages, 
from the time of the conversion, if deemed 
proper by the jury under all the circumstances 
of the case. Price v. Allen, 28 Tenn. 703, 1849 
Tenn. LEXIS 109 (1849). 


16. —Destruction of Property. 

In an action for the destruction of property, 
the jury, when finding for the plaintiff, may in 
their discretion allow interest, from the date of 
its destruction, upon the amount found by them 
as the value of the property destroyed; the jury 
in such a case has the power to give interest in 
the way of damages, if they think justice re- 
quires it. Nothing less than the market value of 
the property at the time of its destruction, with 
legal interest on such value until paid, will 
make the owner whole and this, in many cases, 
will fall short of full compensation for the loss 
sustained, but it is the nearest certain rule that 
can be applied. Louisville & N. R. Co. v. Wal- 
lace, 91 Tenn. 35, 17 S.W. 882, 1981 Tenn. 
LEXIS 74 (1891); Louisville & N. R. Co. v. Fort, 
112 Tenn. 432, 80 S.W. 429, 1903 Tenn. LEXIS 
114 (1903). 


17. —Timber Cut and Removed. 

Under an ejectment bill to establish title to 
land, or to remove a cloud therefrom, and also 
to recover the value of the growing and stand- 
ing timber wrongfully cut and removed from 
the land, the allowance or disallowance of in- 
terest on the value of the timber cut is largely 
in the chancellor’s discretion; and his discretion 
will not be reviewed by the supreme court 
where no grounds are perceived that would 
warrant such revision. Whitaker v. Poston, 120 
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Tenn. 207, 110 S.W. 1019, 1907 Tenn. LEXIS 44 
(1908). 


+ 


18. Deposits of Money. 

The statute applies where money is held by a 
depositary, which becomes due when a demand 
is made, and bears interest from that time, 
which will be, in the absence of other proof, 
from the commencement of the suit. Bryant v. 
Puckett, 4 Tenn. 252, 1817 Tenn. LEXIS 22 
(1817); Moore v. Fitzpatrick, 66 Tenn. 350, 1874 
Tenn. LEXIS 142 (1874). 


19. Eminent Domain. 

Where the circuit judge did not instruct the 
jury of view in a case prosecuted by a land- 
owner for the recovery of compensation for land 
taken for a public use, and the jury made their 
report fixing the damages, without the allow- 
ance of interest thereon, and the circuit judge 
overruled the exception to the report for the 
failure to allow interest, the supreme court will 
allow the interest where there is nothing shown 
in the record that forbids such allowance, and 
especially where the appropriator resisted li- 
ability for payment by delaying the litigation 
for a number of years. In such case, the action 
of the circuit judge is not entitled to the effect of 
a finding by a jury, because there was no jury 
case to be tried, but mere exceptions to the 
report of the jury of view. Alloway v. Nashville, 
88 Tenn. 510, 13 S.W. 123, 1889 Tenn. LEXIS 
72, 8 L.R.A. 123 (1890). 

Where land is condemned, upon appeal from 
the findings of the jury of view, a verdict and 
judgment for the same amount is rendered, the 
owner is entitled to interest from the date of the 
order of condemnation and appointment of the 
jury of view, and not from the date of his answer 
admitting the right to take the property, nor 
merely from the date of the finding of the jury of 
view or of the date of the judgment on the trial. 
Snowden v. Shelby County, 118 Tenn. 725, 102 
S.W. 90, 1907 Tenn. LEXIS 74 (1907). 


20. Estates. 

A debt acknowledged by will, afterward re- 
voked, did not make the debt draw interest. 
Settle v. Settle, 59 Tenn. 661, 1874 Tenn. LEXIS 
28 (1874). 


21. —General Legacies. 

A legacy given generally out of the personal 
estate, without the specification of any time of 
payment by the testator, bears interest only 
from the expiration of one year next after his 
death, for the executor is allowed that time for 
the collection of the effects. Mills v. Mills, 40 
Tenn. 705, 1859 Tenn. LEXIS 207 (1859); 
Darden v. Orgain, 45 Tenn. 211, 1867 Tenn. 
LEXIS 118 (1867); German v. German, 47 Tenn. 
180, 1869 Tenn. LEXIS 31 (1869); Chappel v. 
Theus, 3 Shan. 457 (1875); Ensley v. Ensley, 
105 Tenn. 107, 58 S.W. 288, 1900 Tenn. LEXIS 
58 (1900). 
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A legacy to be paid out of certain non-inter- 
est-bearing notes payable after the testator’s 
death, which were collected in partial install- 
ments in one, two, and three years, respec- 
tively, will begin to bear interest at the end of 
one year from the death of the testator. Chappel 
v. Theus, 3 Shan. 457 (1875). 

As two years are allowed for the administra- 
tion and settlement of the estate, the sounder 
rule would seem to be that interest on legacies 
should accrue according to the exigencies in the 
estate in regard to its debts, and the situation 
of its assets. Chappel v. Theus, 3 Shan. 457 
(1875). 

The rule that general legacy without time of 
payment bears interest from one year next 
after testator’s death applies though the time of 
enjoyment be postponed to a future date. Ens- 
ley v. Ensley, 105 Tenn. 107, 58 S.W. 288, 1900 
Tenn. LEXIS 58 (1900). 

The general rule of the common law allowing 
interest on general pecuniary legacies after one 
year from the death of the testator, unless the 
will contained a provision to the contrary, is an 
artificial one, and it has not been rigidly con- 
formed to as applicable in every situation, for 
interest in such cases is not a matter of positive 
law, and whether it shall be allowed must 
depend upon the circumstances of each case. 
Goodman v. Palmer, 137 Tenn. 556, 195 S.W. 
165, 1917 Tenn. LEXIS 168 (1917). 

Where distribution has been delayed by a 
long and hard-fought contest of the will, with- 
out fault on the part of the residuary legatee, 
interest on the general pecuniary legacies will 
be allowed only from the final decree terminat- 
ing the contest suit in favor of all the legatees. 
Goodman v. Palmer, 137 Tenn. 556, 195 S.W. 
165, 1917 Tenn. LEXIS 168 (1917). 


22. —Specific Legacies. 

A specific legacy is severed from the rest of 
the testator’s estate, and is specifically appro- 
priated for the benefit of the legatee, and shall 
bear interest from the testator’s death, al- 
though the time of enjoyment be postponed. 
Jones v. Ward, 18 Tenn. 160, 1836 Tenn. LEXIS 
112 (1836); Mills v. Mills, 40 Tenn. 705, 1859 
Tenn. LEXIS 207 (1859); Darden v. Orgain, 45 
Tenn. 211, 1867 Tenn. LEXIS 118 (1867); Chap- 
pel v. Theus, 3 Shan. 457 (1875). 

Where a certain sum of money, per annum, 
was bequeathed to a legatee until he reaches a 
certain age, which legatee moved from the 
state, and whose residence was unknown to the 
executor, and no proper application was made 
for the money until the filing of the bill, interest 
would be refused, except from the date the bill 
was filed, because in such case interest was not 
a matter of positive law. Laura Jane v. Hagen, 
29 Tenn. 332, 1849 Tenn. LEXIS 77 (1849). 

A legacy, without any time of payment men- 
tioned, charged on lands yielding immediate 
profits, or given out of a personal estate carry- 
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ing interest or producing dividends, bears in- 
terest from the death of the testator. Mills v. 
Mills, 40 Tenn. 705, 1859 Tenn. LEXIS 207 
(1859). 

Interest should be allowed from the maturity 
of rents given as a specific bequest, and the 
specific legacy of money in bank should bear 
interest from the death of the testator. Manlove 
v. Gaut, 2 Tenn. Ch. App. 410 (1902). 


23. —Contingent Legacies. 

A contingent general legacy will not bear 
interest until the contingency on which it is to 
rest occurs. Jones v. Ward, 18 Tenn. 160, 1836 
Tenn. LEXIS 112 (1836); Ballentine v. Wright, 
75 Tenn. 26, 1881 Tenn. LEXIS 69 (1881); 
Cannon v. Apperson, 82 Tenn. 553, 1885 Tenn. 
LEXIS 1 (1885). 

Where a legacy or fund is set aside in trust to 
accumulate until a certain contingency or pe- 
riod, it will bear interest from the death of the 
testator. Harrison v. Henderson, 54 Tenn. 315, 
1872 Tenn. LEXIS 53 (1872); Ensley v. Ensley, 
105 Tenn. 107, 58 S.W. 288, 1900 Tenn. LEXIS 
58 (1900). 


24. —Demonstrative Legacies. 

Interest or profit made on a fund by the 
executors, where the fund was directed by the 
will to remain in bank until a certain period or 
contingency, and then to be given to the legatee, 
will go to the legatee. Stephenson v. Harrison, 
40 Tenn. 728, 1859 Tenn. LEXIS 212 (1859); 
Whitworth v. Ewing, 83 Tenn. 595, 1885 Tenn. 
LEXIS 85 (1885); In re Turner, 101 Tenn. 701, 
50 S.W. 757, 1898 Tenn. LEXIS 126 (1898). 

A demonstrative legacy is one of quantity, as 
one of so much money to be paid out of a 
particular fund, and will bear interest only 
from the time the fund is due and payable or 
begins to draw interest, if this can be ascer- 
tained from the will; otherwise at the end of one 
year after the death of the testator. Darden v. 
Hatcher, 41 Tenn. 513, 1860 Tenn. LEXIS 97 
(1860); Darden v. Orgain, 45 Tenn. 211, 1867 
Tenn. LEXIS 118 (1867); Chappel v. Theus, 3 
Shan. 457 (1875); Ballentine v. Wright, 75 
Tenn. 26, 1881 Tenn. LEXIS 69 (1881); Martin 
v. Osborne, 85 Tenn. 420, 3 S.W. 647, 1886 
Tenn. LEXIS 66 (1886). 

Where a demonstrative legacy for a certain 
sum is charged upon certain real estate to be 
sold for its payment at the end of five years 
from the testator’s death, such legacy will bear 
interest from the time the sale of the property 
should have been made. Ballentine v. Wright, 
75 Tenn. 26, 1881 Tenn. LEXIS 69 (1881). 


25. —Inheritance Taxes. 

The time from which interest shall be 
charged and computed on collateral inheritance 
taxes is not postponed by the fact that proceed- 
ings to contest the validity of the will of the 
decedent are pending, where it appears that 
the tax will be payable, and at the same rate, 
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whether the will is sustained or overthrown. 
Shelton v. Campbell, 109 Tenn. 690, 72 S.W. 
112, 1902 Tenn. LEXIS 100 (1903). 


26. —Life Tenancies. 

A widow entitled to the interest and income 
of her husband’s estate, under his will, for life 
or widowhood is not entitled to the interest 
accrued or accumulated before his death upon 
securities held by him and collected by the 
executor. Tubb v. Fowler, 118 Tenn. 325, 99 S.W. 
988, 1906 Tenn. LEXIS 99 (1907). 


27. —Personal Representatives. 

Interest is not chargeable against an execu- 
tor or administrator as a matter of course. 
When the exigencies of the estate require him 
to keep money by him, he is not to be charged 
with interest on any accidental amount that he 
may have had in his hands, and upon which he 
received no interest, where he makes prompt 
settlements, and a just and true exhibition of 
his receipts and disbursements; but he will be 
charged with interest, where he makes inter- 
est; where he uses the money of the estate for 
himself; where he keeps the money by him 
without a reasonable ground for doing so; and 
where, by long delay in settling his accounts, or 
by ex parte settlements falsely showing a bal- 
ance in his favor, the use of the money by him 
may be inferred. Turney v. Williams, 15 Tenn. 
172, 1834 Tenn. LEXIS 34 (1834); Jones v. 
Ward, 18 Tenn. 160, 1836 Tenn. LEXIS 112 
(1836); German v. German, 47 Tenn. 180, 1869 
Tenn. LEXIS 31 (1869); Fulton v. Davidson, 50 
Tenn. 614, 1871 Tenn. LEXIS 121 (1871); Mor- 
ris v. Morris, 56 Tenn. 814, 1872 Tenn. LEXIS 
209 (1872); Cannon v. Apperson, 82 Tenn. 553, 
1885 Tenn. LEXIS 1 (1885); Gwynne v. Estes, 
82 Tenn. 662, 1885 Tenn. LEXIS 9 (1885); 
Williams v. Williams, 83 Tenn. 438, 1885 Tenn. 
LEXIS 65 (1885). 

Where the executor pays money for the im- 
provident expenditures of a minor legatee while 
at college to save him from disgrace, and to 
preserve the elevated standing and character of 
the family, he must account for the same, with 
legal interest thereon. Jones v. Ward, 18 Tenn. 
160, 1836 Tenn. LEXIS 112 (1836). 

The administrator is liable for interest or 
profits on funds of the estate deposited by him 
with his partnership firm. Cannon v. Apperson, 
82 Tenn. 553, 1885 Tenn. LEXIS 1 (1885); 
Gwynne v. Estes, 82 Tenn. 662, 1885 Tenn. 
LEXIS 9 (1885). 


28. Insurance Policies. 

A policy of life insurance, when there is a full 
recovery for its face value, falls within the 
reason and fair meaning of the statute, and 
bears interest as a matter of law from the date 
when it becomes payable. Therefore, where the 
jury has returned a verdict for the face value of 
such policy, without adding interest, the trial 
judge may himself compute and add the inter- 
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est, or may peremptorily instruct the jury to do 
so. Knights of Pythias v. Allen, 104 Tenn. 623, 
58 S.W. 241, 1900 Tenn. LEXIS 37 (1900); 
Employers’ Liab. Assurance Corp. v. Morrow, 
143 F. 750, 1906 U.S. App. LEXIS 3773 (6th Cir. 
Feb. 23, 1906); Stokes v. Stokes, 19 Tenn. App. 
504, 90 S.W.2d 543, 1935 Tenn. App. LEXIS 61 
(Tenn. Ct. App. 1935). 

Fire and other insurance policies are obliga- 
tions in respect to liability of maker to pay 
interest. Peoples Bank & Trust Co. v. United 
States Fidelity & Guaranty Co., 156 Tenn. 517, 
3 S.W.2d 163, 1927 Tenn. LEXIS 147 (1928). 

Where defendant insurer insisted that it was 
not liable for interest, but claimed a tender 
before the suit was filed and filed plea of tender 
and paid the amount tendered into court with 
its plea, it was held that the tender was not 
unconditional and was not sufficient to avoid 
liability for interest. Pennsylvania Lumber- 
mens Mut. Fire Ins. Co. v. Holt, 32 Tenn. App. 
559, 223 S.W.2d 203, 1949 Tenn. App. LEXIS 
107 (Tenn. Ct. App. 1949), rehearing denied, 32 
Tenn. App. 559, 223 S.W.2d 203, 1949 Tenn. 
App. LEXIS 108 (Tenn. Ct. App. 1949). 

In suit upon blanket crime policy to recover 
for alleged losses from fraudulent and dishon- 
est acts of employees of the insured, the law 
providing that bonds, notes, bills of exchange 
and liquidated and settled accounts shall bear 
interest from time they become due was not 
applicable. Genesco, Inc. v. Liberty Mut. Ins. 
Co., 235 F. Supp. 363, 1964 U.S. Dist. LEXIS 
6810 (M.D. Tenn. 1964). 

Policy of fire insurance fell within statute. 
Loftis v. Stuyvesant Ins. Co., 54 Tenn. App. 371, 
390 S.W.2d 722, 1964 Tenn. App. LEXIS 158 
(Tenn. Ct. App. 1964). 

Interest on judgment against fire insurance 
company on policy would be allowed from date 
policy was payable. Loftis v. Stuyvesant Ins. 
Co., 54 Tenn. App. 371, 390 S.W.2d 722, 1964 
Tenn. App. LEXIS 158 (Tenn. Ct. App. 1964). 

The provision was applicable to insurance 
contracts but interest was mandatory only on 
liquidated and settled accounts, and where the 
amount of damages was not ascertained or 
agreed upon prior to judgment and the plain- 
tiffs claim could not be considered liquidated it 
was within the discretion of the trial judge to 
grant or deny interest as was reasonable under 
the circumstances. Farmers Chemical Asso. v. 
Maryland Casualty Co., 421 F.2d 319, 1970 
U.S. App. LEXIS 10984 (6th Cir. Tenn. 1970). 

Where garage liability insurance policy pro- 
vided insurer would pay all interest accruing 
after entry of judgment, until insurer paid, 
tendered or deposited in court such amount of 
judgment as did not exceed amount of insurer’s 
liability, insurer was liable for interest on total 
amount of judgment, even though over amount 
of policy limits, from date of overruling motion 
for new trial to date amount equal to face value 
of policy was paid into court. Draper v. Great 
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American Ins. Co., 224 Tenn. 552, 458 S.W.2d 
428, 1970 Tenn. LEXIS 389 (1970). 


29. —Date Interest Computed From. 

Where a city paid judgments in damage ac- 
tions, then recovered from its liability insurer, 
interest was computed from the date of the 
payments by the city, rather than from the 
filing of the bill against the insurer. Lawrence- 
burg v. Maryland Casualty Co., 16 Tenn. App. 
238, 64 S.W.2d 69, 1933 Tenn. App. LEXIS 8 
(Tenn. Ct. App. 1933). 

Insured who paid premiums on policies pend- 
ing determination by state court as to whether 
insured was totally disabled was entitled, fol- 
lowing determination that he was totally dis- 
abled, to recover interest on amount of premi- 
ums paid and interest on amount of disability 
benefits from the date the premiums were paid 
and the date the disability benefits were due. 
Schaad v. New York Life Ins. Co., 79 F. Supp. 
463, 1948 U.S. Dist. LEXIS 2315 (D. Tenn. 
1948). 

A liability policy which obligated insurance 
company to pay all sums which the insured 
became legally obligated to pay would not bear 
interest prior to any judgment secured thereon 
and then only after the judgment. Tennessee 
Farmers Mut. Ins. Co. v. Cherry, 213 Tenn. 391, 
374 S.W.2d 371, 1964 Tenn. LEXIS 398 (1964). 

Upon judgment being rendered against a life 
insurance company in an action wherein the 
insurance company denied liability on the 
ground that the deceased was killed while rid- 
ing in a plane operated by the owner of the 
policy, but the court found the plane was char- 
tered but not operated by the policy owner, the 
beneficiary was entitled to interest on the 
amount due under the policy from the date 
when suit could first be filed under the terms of 
policy. Goodson v. American Home Assurance 
Co., 381 F.2d 6, 1967 U.S. App. LEXIS 5415 
(6th Cir. Tenn. 1967). 

Where the court found that plaintiff was 
entitled to benefits under a disability insurance 
policy issued by defendant, she was also en- 
titled to interest at the legal rate on the benefit 
payments computed from the date on which 
each became due until the date of judgment, 
and to interest on the judgment. Provident Life 
& Acci. Ins. Co. v. Few, 560 S.W.2d 407, 1978 
Tenn. LEXIS 569 (Tenn. 1978). 


30. Judgments. 

Where interest on the recovery follows as a 
matter of law, and the jury has returned a 
verdict for the plaintiff, without adding inter- 
est, or where the jury returns a verdict in favor 
of the plaintiff for a certain sum as the value of 
property destroyed, with interest from date of 
the destruction, which date is shown by the 
pleadings and proof, it is proper for the trial 
judge to allow, calculate, and include legal 
interest in the judgment upon the verdict, or 
peremptorily to instruct the jury to calculate 


INTEREST RATES GENERALLY 


47-14-109 


and include the interest in their verdict. 
Knights of Pythias v. Allen, 104 Tenn. 623, 58 
S.W. 241, 1900 Tenn. LEXIS 37 (1900); Louis- 
ville & N. R. Co. v. Fort, 112 Tenn. 432, 80 S.W. 
429, 1903 Tenn. LEXIS 114 (1903). 

Upon reversal for the error of the circuit 
court judge in refusing to allow interest from 
date of order of condemnation and appointment 
of jury of view in eminent domain case, the 
supreme court will give the proper judgment to 
be entered there without remanding cause. 
Snowden v. Shelby County, 118 Tenn. 725, 102 
S.W. 90, 1907 Tenn. LEXIS 74 (1907). 

Interest should be allowed from the date that 
judgment was rendered, and allowance from 
date that answer is filed is error, the latter 
being a date when no obligation had attached. 
Tennessee Eastern Electric Co. v. Link, 6 Tenn. 
App. 617, — S.W. —, 1926 Tenn. App. LEXIS 
156 (Tenn. Ct. App. 1926). 

Where attorney for injured employee and 
compensation carrier agreed that it would not 
be necessary for carrier to file intervening pe- 
tition in suit by employee against third party 
tort-feasor, but that attorney would protect 
carrier’s rights, and that with respect to portion 
of judgment for which carrier would be entitled 
to subrogation attorney would hold same for 
benefit of carrier, carrier was entitled to main- 
tain separate action for interest on such portion 
of judgment from date of judgment after 
amount of subrogation claim had been paid 
even though carrier had not filed subrogation 
claim. Berke v. Reliance Ins. Co., 62 Tenn. App. 
94, 459 S.W.2d 172, 1969 Tenn. App. LEXIS 274 
(Tenn. Ct. App. 1969). 

Where the court found that plaintiff was 
entitled to benefits under a disability insurance 
policy issued by defendant, she was also en- 
titled to interest at the legal rate on the benefit 
payments computed from the date on which 
each became due until the date of judgment, 
and to interest on the judgment thereafter. 
Provident Life & Acci. Ins. Co. v. Few, 560 
S.W.2d 407, 1978 Tenn. LEXIS 569 (Tenn. 
1978). 


31. Leases. 

The obligation to pay rent which is fixed 
under a written lease agreement comes within 
the statute and entitles the lessor to receive 
interest on the past due rent installments as a 
matter of right. Performance Systems, Inc. v. 
First American Nat] Bank, 554 S.W.2d 616, 
1977 Tenn. LEXIS 643 (Tenn. 1977). 


32. Liquidated or Settled Accounts. 

Any writing admitting an indebtedness, and 
signed by the debtor, is a “liquidated or settled 
account,” within the meaning of the statute, 
especially if it stipulates expressly for the pay- 
ment of interest. Hayes v. Cheatham, 74 Tenn. 
1, 1880 Tenn. LEXIS 207 (1880). 

A “liquidated or settled account” need not be 
payable unconditionally to be within the stat- 
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ute, for it is sufficient if the time when the 
money is to become due is ascertainable upon 
proof in relation to the condition. Brady v. 
Clark, 80 Tenn. 323, 1883 Tenn. LEXIS 175 
(1883). 

Where there is a controversy over a claimed 
setoff, and the balance due the complainant is 
in dispute, the claim cannot be treated as 
liquidated, although the items of the complain- 
ant’s claim are not disputed. Mack v. Hugger 
Bros. Constr. Co., 10 Tenn. App. 402, — S.W.2d 
—, 1929 Tenn. App. LEXIS 47 (Tenn. Ct. App. 
1929). 

Interest as a matter of right is limited to 
obligations which are liquidated or settled and 
obligations where the amount can be deter- 
mined by mere computation at the commence- 
ment of the action. Draper v. Great American 
Ins. Co., 224 Tenn. 552, 458 S.W.2d 428, 1970 
Tenn. LEXIS 389 (1970). 

An account is liquidated and settled when 
the amount due is fixed by law or has been 
ascertained and agreed upon by the parties. Air 
Temperature, Inc. v. Morris, 63 Tenn. App. 90, 
469 S.W.2d 495, 1970 Tenn. App. LEXIS 313 
(Tenn. Ct. App. 1970). 


33. Notes. 

A note, by its terms, made payable one day 
after date, with a subjoined agreement that 
suit shall not be brought upon it while the 
payee believes the maker to be safe, cannot be 
construed, either in point of intention or legal 
effect, to prevent the computation of interest 
upon the note, due by its terms and the contract 
of the parties. Rollman v. Baker, 24 Tenn. 406, 
1844 Tenn. LEXIS 96 (1844). 

Where a note provides for the payment of 
interest semiannually or annually, and default 
is made in respect thereof, interest upon same 
from due date is allowable up to date of matu- 
rity of the principal. House v. Tennessee Female 
College, 54 Tenn. 128, 1872 Tenn. LEXIS 29 
(1872); Merrimon v. Parkey, 136 Tenn. 645, 191 
S.W. 327, 1916 Tenn. LEXIS 169 (1916). 

Where the liability of an endorser of a bill 
single, or note, has become fixed, the holder 
thereof is entitled to interest from the endorser 
as a matter of law, and the jury has no discre- 
tion. The charge of the court so instructing the 
jury is proper. Stumps v. Cooper, 62 Tenn. 223, 
1873 Tenn. LEXIS 177 (1878). 

The mere fact that the payee and holder of 
promissory notes, made in this state, was ab- 
sent from this state, and residing in other 
states or foreign countries, with the notes in his 
possession, so that they could not be paid dur- 
ing such period, constitutes no ground for the 
disallowance of interest during such period of 
absence, where it is not shown that the defen- 
dant maker of the notes was ready or desired to 
make payment, or that he lost the interest on 
account of such absence and impossibility to 
make payment. D’Arusment v. Jones, 72 Tenn. 
251, 1880 Tenn. LEXIS 9 (1880). 
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Any written instrument, signed by the 
debtor, whereby he promises to pay to a person 
named a definite sum of money, for a valuable 
consideration stated, at a definite time, upon a 
specified condition, is within the provision of 
the statute, and will bear interest from the time 
of payment designated, upon proof of the hap- 
pening of the contingency that makes the con- 
dition effective, although such writing is not a 
“technical promissory note.” Brady v. Clark, 80 
Tenn. 323, 1883 Tenn. LEXIS 175 (1883); 
American University v. Parrish, 136 Tenn. 165, 
188 S.W. 1143, 1916 Tenn. LEXIS 111 (1916). 

Lender by note has right to legal interest 
notwithstanding borrower paying note before 
maturity, there being no agreement for rebate 
of interest. Crowley v. Kolsky, 57 S.W. 386, 1900 
Tenn. Ch. App. LEXIS 36 (1900). 

Since the statute made no exception of insol- 
vency proceedings, the holder of a note against 
insolvent corporation was entitled to interest 
from maturity, though the debtor had been 
adjudged to be an insolvent, and its assets were 
in the hands of a receiver. Nickey Bros. v. 
Lonsdale Mfg. Co., 149 Tenn. 391, 258 S.W. 776, 
1923 Tenn. LEXIS 104 (1924). 


34. —Prior to Maturity. 

The interest accrued on a note at its matu- 
rity, without any stipulation as to time of pay- 
ment of the interest, or that the interest shall 
itself bear interest, does not bear interest until 
the note is reduced to judgment. Union Bank v. 
Williams, 43 Tenn. 579, 1866 Tenn. LEXIS 89 
(1866); Parham v. Pulliam, 45 Tenn. 497, 1868 
Tenn. LEXIS 38 (1868); Woods v. Rankin, 49 
Tenn. 46, 1870 Tenn. LEXIS 187 (1870). 


35. —After Maturity. 

A stipulation in a note, payable at a given 
time after date, that if the amount called for is 
not paid at maturity it shall bear interest from 
date, is lawful, and not usurious, nor in viola- 
tion of sound policy. M’Nairy v. Bell, 9 Tenn. 
502, 1831 Tenn. LEXIS 35 (1831). 

If the contract rate of interest is expressly 
limited to the period before maturity the note 
will carry legal interest after maturity. Duncan 
v. Ewing’s Heirs, 3 Cooper’s Tenn. Ch. 29 
(1875). 


36. —Demand Notes. 

A promissory note, which expressed no time 
of payment, was, by implication of law, payable 
the moment it was given and, therefore, bore 
interest from date. Collier v. Gray, 1 Tenn. 110, 
1805 Tenn. LEXIS 9 (1805). 

Interest on demand note specifying rate of 
interest was properly allowed from date of 
issue. In re Estate of Myers, 55 Tenn. App. 195, 
397 S.W.2d 831, 1965 Tenn. App. LEXIS 249 
(Tenn. Ct. App. 1965). 


37. Open Accounts. 
Where an action to collect on an open account 
depended on whether repairs and services 
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charged for had been ordered, the account was 
disputed and unsettled and interest was not 
allowed. General Truck Sales, Inc. v. Batey, 494 
S.W.2d 130, 1972 Tenn. App. LEXIS 272 (Tenn. 
Ct. App. 1972). 


38. Partnership Settlements. 

Under a general reference to take a partner- 
ship account, upon the basis of a partial settle- 
ment made between the partners on a given 
day after dissolution, and a promise by the 
delinquent partner to pay, within a reasonable 
time, the balance with which he was charge- 
able, the clerk and master may allow or disal- 
low interest, though the decree of reference is 
silent as to interest, for the accounting and 
interest is a matter that may be allowed and 
controlled by the court. Shepard v. Akers, 2 
Cooper’s Tenn. Ch. 627 (1876). 

The surviving partner is not liable for inter- 
est on money deposited in bank, in the firm 
name, and not used by him, and not yielding 
any interest or profit to him, but kept in bank 
awaiting settlement between the parties, upon 
the terms of which they disagreed, without his 
fault, and pending a suit for the settlement. 
Condon v. Callahan, 115 Tenn. 285, 89 S.W. 400, 
1905 Tenn. LEXIS 62, 112 Am. St. Rep. 833, 1 
L.R.A. (n.s.) 643 (1905). 


39. Penalties. 

Interest is not recoverable on a statutory 
penalty, unless expressly provided for in the 
statute; therefore, in an action against a na- 
tional bank to recover the penalty prescribed by 
the act of congress for charging usurious inter- 
est, there can be no recovery of interest on such 
penalty. McCreary v. First Nat] Bank, 109 
Tenn. 128, 70 S.W. 821, 1902 Tenn. LEXIS 63 
(1902). 


40. Reimbursement of Amounts Paid. 

Interest will be allowed, from the date of the 
filing of the bill, on the recovery by the state 
and county from a city for the excess of public 
school funds received by it upon false reports of 
scholastic population. State v. Mayor, etc., of 
Knoxville, 115 Tenn. 175, 90 S.W. 289, 1905 
Tenn. LEXIS 54 (1905). 

Where workers’ compensation insurer estab- 
lishes a subrogation right, interest on the 
amounts paid started on the date of a settle- 
ment between the tort-feasor and the employee 
claimant, but for the interest on sums paid 
after that against a third party tort-feasor for 
medical expenses in excess of employer’s statu- 
tory liability, date starts only when they are 
paid. United States Fidelity & Guaranty Co. v. 
Elam, 198 Tenn. 194, 278 S.W.2d 693, 1955 
Tenn. LEXIS 363 (1955). 
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41. Salary and Wage Claims. 

Claims for damages under employment con- 
tracts were not “liquidated and settled ac- 
counts” and did not draw interest. Akers v. J. B. 
Sedberry, Inc., 39 Tenn. App. 633, 286 S.W.2d 
617, 1955 Tenn. App. LEXIS 91 (Tenn. Ct. App. 
1955). 

Employees’ unliquidated claims against em- 
ployer for vacation pay did not fall within the 
provisions of the interest statute but within the 
equitable power of chancellors and jurors to 
allow interest in the form of damages. Textile 
Workers Union v. Brookside Mills, Inc., 205 
Tenn. 394, 326 S.W.2d 671, 1959 Tenn. LEXIS 
378 (1959), overruled in part, Myint v. Allstate 
Ins. Co., 970 S.W.2d 920, 1998 Tenn. LEXIS 293 
(Tenn. 1998), overruled, Ohio Farmers Ins. Co. 
v. Special Coatings, LLC, — F. Supp. 2d —, 
2009 U.S. Dist. LEXIS 58568 (M.D. Tenn. July 
9, 2009). 

Disputed claim for wages or salary did not 
accrue interest. Mid-South Engineering Co. v. 
Buchanan, 59 Tenn. App. 289, 440 S.W.2d 600, 
1967 Tenn. App. LEXIS 260 (Tenn. Ct. App. 
1967). 


42. Trade Acceptances. 

In the case of an agreement to accept trade 
acceptances where no date of payment is fixed 
and the amount of payment requires a math- 
ematical calculation, the allowance of interest 
is discretionary with the court. First Nat'l Bank 
v. De Witt, 18 Tenn. App. 634, 81 S.W.2d 396, 
1934 Tenn. App. LEXIS 64 (Tenn. Ct. App. 
1934). 


43. Trust Agreements. 

Trustee was entitled to recover interest on 
advancements from its own funds to partner- 
ship as a matter of contract where trust instru- 
ment authorized trustee to borrow funds, since 
it was contemplated that interest was to be 
paid for any funds acquired or advanced by 
trustee in administration of trust. Nolen v. 
Witherspoon, 182 Tenn. 333, 187 S.W.2d 14, 
1945 Tenn. LEXIS 226 (1945). 


44, Unpaid Interest. 

When it is stipulated in the contract or note 
that the interest shall be paid at stated inter- 
vals, as semiannually, the unpaid installments 
of interest, like any other debt due, bear inter- 
est at the legal rate from the time of their 
maturity until paid. House v. Tennessee Female 
College, 54 Tenn. 128, 1872 Tenn. LEXIS 29 
(1872); McNairy v. McNairy, 1 Shan. 329 
(1874); Lane v. East Tenn., V. & G.R.R., 81 
Tenn. 547, 1884 Tenn. LEXIS 68 (1884). 
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Collateral References. 

Contractual provisions as to interest, con- 
struction of, as regards time from which inter- 
est is to be computed. 69 A.L.R. 958. 

Damages for destruction of, or injury to, 
vessel in collision, time from which interest on, 
runs. 96 A.L.R. 36, 36 A.L.R.2d 337. 

Heir, legatee or distributee, interest on in- 
debtedness of, to estate. 1 A.L.R. 1011, 30 
A.L.R. 775, 75 A.L.R. 878, 110 A.L.R. 1384, 164 
A.L.R. 717. 

Interest on amount of loss caused by fraud or 
duress, period for which allowed. 171 A.L.R. 
816. 

Right of holder of commercial paper to inter- 
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est or finance charges applicable to period after 
acceleration of maturity of obligation because of 
debtor’s default. 63 A.L.R/3d 10. 

Time at which interest is payable under 
contract for payment of interest. 10 A.L.R. 997. 

Time from which interest begins to run on fee 
or disbursements owed by client to attorney. 29 
A.L.R.3d 824. 

Validity and construction of provision impos- 
ing “late charge” or similar exaction for delay in 
making periodic payments on note, mortgage, 
or installment sale contract. 63 A.L.R.3d 50. 

What is “compound interest” within meaning 
of statutes prohibiting the charging of such 
interest. 10 A.L.R.3d 421. 


(a) Adefendant sued for money may avoid the excess over lawful interest by 
pleading usury, setting forth the amount of such excess. 
(b) In order to sustain a defense of usury, the burden is on the party claiming 


usury. 


History. 
Acts 1979, ch. 203, § 9. 


Compiler’s Notes. 

Former §§ 47-14-102 — 47-14-118 (Acts 
1786, ch. 4, § 5; Acts 1808, ch. 6, § 1; Acts 
1835-1836, ch. 50, §§ 1-5; Acts 1843-1844, ch. 
181; Code 1858, §§ 1943-1955; Acts 1899, ch. 
189, § 1; Acts 1901, ch. 60, § 1; Acts 1903, ch. 
439, § 1; Shannon §§ 3491al, 3492, 3493, 
34938al, 3494-3504, 3504a1; Williams §§ 7300- 
7303, 7305-7316; Code 1932, §§ 7300-7303, 
7305-7316; T.C.A. (orig. ed.), 47-1602 — 47- 
1618; Acts 1963, ch. 81, § 1(10-104(3)); Acts 
1967, ch. 217, § 1; Acts 1969, ch. 61, § 1; Acts 


1976, ch. 844, § 1) were repealed by Acts 1979, 
ch. 203, § 24 and present §§ 47-14-102 — 
47-14-124 substituted therefor. 


Cross-References. 
Costs affected by usury, § 20-12-116. 


Textbooks. 
Tennessee Jurisprudence, 24 Tenn. Juris., 
Usury, §§ 15-17, 20, 23. 


Law Reviews. 

Usury and Time Price Differentials in Ten- 
nessee (J. Daniel Morgan), 8 Mem. St. U.L. Rev. 
91. 


NOTES TO DECISIONS 


1. Lease Transactions. 

Substance of lease transaction was not a 
disguised loan where the lessee was only obli- 
gated to return use of the land to the lessor at 
the end of a fifty-year lease term, and would be 


excused from this obligation only if lessee were 
to exercise its purchase option. Pacific Eastern 
Corp. v. Gulf Life Holding Co. (In re Pacific 
Eastern Corp.), 223 B.R. 523, 1998 Bankr. 
LEXIS 1000 (Bankr. M.D. Tenn. 1998). 


DECISIONS PRIOR TO 1979 


Analysis 


. Right to Plead Usury. 

. —Parties Not Entitled. 

. Parties Subject to Defense. 
—Parties Not Subject. 

Res Judicata. 

. Pleadings. 

. —Contract Facially Usurious. 
. —Demurrers. 

. —Informal Plea Accepted. 
10. —Reply. 

11. Burden of Proof. 


ODNAMARWNH 


12. Purging Debt of Usury. 
13. —Foreclosure Decree. 


1. Right to Plead Usury. 

The right to plead usury is a privilege per- 
sonal to the debtor. The exception to the rule 
embraces the debtor’s sureties, guarantors, 
heirs, devisees, and personal representatives. 
Parker v. Bethel Hotel Co., 96 Tenn. 252, 34 
S.W. 209, 1895 Tenn. LEXIS 31, 31 L.R.A. 706 
(1895); Williams v. Boyd, 2 Tenn. App. 111, — 
S.W. —, 1926 Tenn. App. LEXIS 15 (Tenn. Ct. 
App. 1926). 
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In his answer to a bill seeking to recover on 
notes against him, a surety could make the 
defense of usury, under which he was entitled 
to a reference to ascertain any credits for usury 
paid by his principal upon the notes sued on 
and upon notes out of which they originated as 
renewals, especially where no exception was 
taken upon the ground that the defense should 
have been made by cross bill instead of answer. 
Memphis City Bank v. Smith, 102 Tenn. 467, 52 
S.W. 149, 1899 Tenn. LEXIS 70 (1899). 

Asurety may plead usury to protect her right 
in collaterals pledged to the lender. Buquo v. 
Bank of Erin, 52 S.W. 775 (Tenn. Ch. App. 
1899). 

Novation does not deprive debtor of right to 
assert claim for usury in the original note. 
Crabb v. Cole, 19 Tenn. App. 201, 84 S.W.2d 
597, 1935 Tenn. App. LEXIS 34 (Tenn. Ct. App. 
1935). 

The defense of usury is available to corporate 
borrowers. Aztec Properties, Inc. v. Union 
Planters Nat'l] Bank, 530 S.W.2d 756, 1975 
Tenn. LEXIS 566 (Tenn. 1975). 

A written waiver of the defense of usury 
entered into at the time the loan is negotiated 
does not preclude the borrower from pleading 
the defense. Aztec Properties, Inc. v. Union 
Planters Nat'l Bank, 530 S.W.2d 756, 1975 
Tenn. LEXIS 566 (Tenn. 1975). 


2. —Parties Not Entitled. 

Where a debt containing usury is secured by 
a mortgage upon property which is sold, by the 
mortgagor’s assignee in bankruptcy, subject to 
the mortgage, to a person having actual or 
constructive notice of the same, the purchaser 
cannot have the mortgagee’s debt abated by the 
amount of usury contained in it. Nance v. 
Gregory & Pettus, 74 Tenn. 343, 1880 Tenn. 
LEXIS 258, 40 Am. Rep. 41 (1880); Parker v. 
Bethel Hotel Co., 96 Tenn. 252, 34 S.W. 209, 
1895 Tenn. LEXIS 31, 31 L.R.A. 706 (1895); 
Deitch v. Staub, 115 F. 309, 1902 U.S. App. 
LEXIS 4217 (6th Cir. 1902). 

In suit on note on which a codefendant had 
secured an extension of time by contracting to 
pay two percent additional excess interest, and 
from which contract defendant later contracted 
to hold codefendant harmless, defendant can- 
not avail of plea of usury where codefendant 
refused to plead usury. Williams v. Boyd, 2 
Tenn. App. 111, — S.W. —, 1926 Tenn. App. 
LEXIS 15 (Tenn. Ct. App. 1926). 

Purchaser of property encumbered by mort- 
gage is not entitled to benefit of usury statute. 
Ross v. Gossett, 2 Tenn. App. 233, — S.W. —, 
1926 Tenn. App. LEXIS 23 (Tenn. Ct. App. 
1926). 


3. Parties Subject to Defense. 

Renewal note executed to heir of lender, who 
without administration received the note, is 
subject to defense of usury as if made to the 
lender himself. Crabb v. Cole, 19 Tenn. App. 
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201, 84 S.W.2d 597, 1935 Tenn. App. LEXIS 34 
(Tenn. Ct. App. 1935). 


4. —Parties Not Subject. 

The payment of usury to a national bank 
cannot be set up as a setoff, recoupment, or 
counterclaim to the action of the bank on notes 
held by it, either in defense or by cross bill, even 
though the notes in suit represent the unpaid 
remnants of a series of renewals upon which 
the usury was paid. First Nat’] Bank v. Hunter, 
109 Tenn. 91, 70 S.W. 371, 1902 Tenn. LEXIS 
61 (1902), overruled in part, Meredith v. Ameri- 
can Nat'l Bank, 127 Tenn. 90, 153 S.W. 479, 
1912 Tenn. LEXIS 12 (1912). 


5. Res Judicata. 

A valid judgment in a case where the issue of 
usury might have been raised is res judicata on 
the question of usury although the question 
was not actually raised or passed upon. McKoin 
& Wilkinson v. Cooley, 22 Tenn. 559, 1842 Tenn. 
LEXIS 144 (1842); Wood v. Todd, 62 Tenn. 89, 
1873 Tenn. LEXIS 147 (1873); Goff v. Dabbs, 63 
Tenn. 300, 1874 Tenn. LEXIS 247 (1874); Mc- 
Connell v. Montgomery, 17 Tenn. App. 92, 65 
S.W.2d 1077, 1933 Tenn. App. LEXIS 47 (Tenn. 
Ct. App. 1933). 

The dismissal of a bill to foreclose a mort- 
gage, for the illegality of usury appearing on its 
face and in the face of the note, is not an 
adjudication defeating the right of the mort- 
gagee to hold possession of the property in a 
suit by the mortgagor to recover the same, 
because the complainant was merely repelled, 
and the rights of the parties were not adjudi- 
cated; such rights may be asserted in any other 
suit where, under the rules of law, such illegal- 
ity does not defeat the rights. Hoggatt v. White, 
32 Tenn. 265, 1852 Tenn. LEXIS 60 (1852); 
Trabue, Davis & Co. v. R.H. Short & Co., 45 
Tenn. 293, 1868 Tenn. LEXIS 11 (1868); Wal- 
lace v. Goodlett, 104 Tenn. 670, 58 S.W. 343, 
1900 Tenn. LEXIS 42 (1900). 

Where, in previous suit against debtor by 
receiver, debtor denied that he had executed 
the note and did not raise issue of usury, the 
judgment was res judicata in a second suit 
brought by the debtor to recover for usury. 
McConnell v. Montgomery, 17 Tenn. App. 92, 65 
S.W.2d 1077, 1933 Tenn. App. LEXIS 47 (Tenn. 
Ct. App. 1933). 


6. Pleadings. 

Usury cannot be given in evidence under the 
plea of non assumpsit, if any objection is made 
at the trial, because the statute contemplates a 
special plea of the usury. The objection comes 
too late, when first made in the Supreme Court. 
Nashville Bank v. Hays & Grundy, 9 Tenn. 243, 
1829 Tenn. LEXIS 45 (1829); Tilford v. Sum- 
ner’s Ex’rs, 10 Tenn. 255, 1829 Tenn. LEXIS 5 
(1829). 

Evidence tending to show usury is not admis- 
sible under the general issue or plea of non 
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assumpsit, where notice of defense of usury is 
not given or waived. Cheek v. Merchants’ Nat'l 
Bank, 57 Tenn. 618, 1873 Tenn. LEXIS 275 
(1873). 

The plea of usury must state or disclose the 
exact amount of usury existing in the contract. 
Cheek v. Merchants’ Nat] Bank, 57 Tenn. 618, 
1873 Tenn. LEXIS 275 (1873); Stephenson v. 
Landis, 82 Tenn. 433, 1884 Tenn. LEXIS 144 
(1884). 

Special plea of non est factum, in writing and 
sworn to, is necessary, even before a justice of 
the peace (now general sessions judge), to make 
the defense that a promissory note bears a 
wrong date, so as to show that it contains usury. 
Stephenson v. Landis, 82 Tenn. 433, 1884 Tenn. 
LEXIS 144 (1884). 

Defendant borrower could not maintain plea 
of usury in suit by lender for a declaratory 
judgment where usury did not appear from the 
face of note in the absence of proof that he had 
paid an amount in excess of principal and 
interest. Family Loan Co. v. Hickerson, 168 
Tenn. 36, 73 S.W.2d 694, 1933 Tenn. LEXIS 81, 
94 A.L.R. 664 (1934). 


7. —Contract Facially Usurious. 

Where the contract is usurious on its face, 
there is no necessity to raise the question by 
plea of facts showing the illegality. Richardson 
v. Brown & Lyles, 68 Tenn. 242, 1877 Tenn. 
LEXIS 31 (1877). 


8. —Demurrers. 

When a plea of usury only went to part of the 
cause of action, and there was no other plea to 
the other part of the action, the plaintiff for- 
merly could demur to such plea, or take issue 
thereon. Reed v. Moore, 19 Tenn. 80, 1838 Tenn. 
LEXIS 17 (1838); Young v. Fentress, 29 Tenn. 
151, 1849 Tenn. LEXIS 31 (1849); Cheek v. 
Merchants’ Nat’ Bank, 57 Tenn. 618, 1873 
Tenn. LEXIS 275 (1873); Stephenson v. Landis, 
82 Tenn. 433, 1884 Tenn. LEXIS 144 (1884). 

Where a part of the debt sued on was usuri- 
ous interest, not apparent on the face of the 
note, a plea of usury, which went to the whole 
demand, was bad on demurrer to it. Reed v. 
Moore, 19 Tenn. 80, 1838 Tenn. LEXIS 17 
(1838); Cheek v. Merchants’ Nat'l Bank, 57 
Tenn. 618, 1873 Tenn. LEXIS 275 (1873). 


9. —Informal Plea Accepted. 

Objection to informality of the pleadings 
came too late, when first made in the appellate 
court. Nashville Bank v. Hays & Grundy, 9 
Tenn. 243, 1829 Tenn. LEXIS 45 (1829); Tilford 
v. Sumner’s Ex’rs, 10 Tenn. 255, 1829 Tenn. 
LEXIS 5 (1829). 

Though usury is not regularly pleaded, usury 
paid will be allowed where the answer alleged 
that the note was subject to certain credits, 
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usury being a proper deduction. Greene County 
Union Bank v. Miller, 18 Tenn. App. 239, 75 
S.W.2d 49, 1934 Tenn. App. LEXIS 26 (Tenn. 
Ct. App. 1934). 


10. —Reply. 

The plaintiffs replication to the defendant’s 
plea of usury was not sufficient when it con- 
fined the denial to the agreement as set forth in 
the plea, and then stopped; it had to deny the 
existence of usury altogether, or state specifi- 
cally the contract; a replication doing neither of 
these things was bad upon demurrer thereto. 
Richmond v. Wagnen, 24 Tenn. 571, 1845 Tenn. 
LEXIS 130 (1845). 

An amended count averring that the illegal 
provision in the note was inserted by inadver- 
tence and mistake, and seeking a recovery on 
the note as thus corrected, was demurrable. 
Baker v. Haralson, 1 Shan. 5387 (1876). 


11. Burden of Proof. 

To render illegal a factor’s advancement of 
money at legal interest with commissions, it 
must be shown that it was intended as a mere 
cover for usury, and the burden of proving that 
fact is upon the party assailing the contract. 
Allen-West Com. Co. v. Carroll, 104 Tenn. 489, 
58 S.W. 314, 1900 Tenn. LEXIS 20 (1900). 


12. Purging Debt of Usury. 

The assignee in bankruptcy is entitled to 
have the bankrupt’s mortgage debt or other 
debt purged of usury, before the sale of such 
property. Parker v. Bethel Hotel Co., 96 Tenn. 
252, 34 S.W. 209, 1895 Tenn. LEXIS 31, 31 
L.R.A. 706 (1895). 

In a bill filed by maker to purge note of usury, 
where maker alleged that he had offered to pay 
principal and legal interest but had been re- 
fused and further alleged that he was willing to 
pay the amount into court, offer to pay same 
into court was sufficient. Crabb v. Cole, 19 
Tenn. App. 201, 84 S.W.2d 597, 1935 Tenn. App. 
LEXIS 34 (Tenn. Ct. App. 1935). 


13. —Foreclosure Decree. 

Where son executed notes calling for usuri- 
ous interest which were secured by real estate 
mortgage on farm, and thereafter father 
pledged notes and mortgage to plaintiff on a 
loan, and also released mortgage as to a portion 
of the farm before securing a new mortgage on 
balance of farm from son, and sold the second 
mortgage to a third party who foreclosed on 
same and sold to defendant, the plaintiff was 
entitled to foreclose first mortgage against de- 
fendant even though defendant pleaded usury, 
where decree of foreclosure provided only for 
recovery of principal of debt plus six percent 
interest. Black v. Reno, 59 F. 917, 1894 U.S. 
App. LEXIS 3204 (C.C.D. Mo. 1894). 
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Collateral References. 

Accommodation party’s rights as against ac- 
commodated party after payment, as affected 
by usury. 36 A.L.R. 559, 77 A.L.R. 668. 

Bona fide purchaser of negotiable paper, usu- 
rious rate of discount as affecting one’s status 
as. 91 A.L.R. 1147. 

Borrower’s initiation, or fraud contributing 
to, usurious transactions as affecting rights or 
remedies of the parties. 16 A.L.R.3d 510. 

Campaign or concerted action in interest of 
public by bar association or other group against 
usurious or illegal practices, or for the investi- 
gation of business or other activities with which 
such practices may be associated. 132 A.L.R. 
v7? 

Conditional sales contract, effect of usury on. 
152 A.L.R. 598. 

De minimis non curat lex as applied to usury. 
44 A.L.R. 190. 

Fraud of borrower contributing to execution 
of usurious contract as affecting rights or rem- 
edies of parties. 16 A.L.R.3d 510. 

Moral obligation as consideration for new 
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promise to repay usurious loan. 17 A.L.R. 1352, 
79 A.L.R. 1346, 8 A.L.R.2d 787. 

Mortgagor’s deed to mortgage holder as ex- 
tinguishing equity of redemption as affected by 
usury. 129 A.L.R. 1530. 

National banks, applicability to, of state stat- 
ute as to remedy for usury. 101 A.L.R. 755. 

Negotiable Instrument Law as affecting de- 
fense of usury. 5 A.L.R. 1447, 95 A.L.R. 735. 

Renewal, extension, or forbearance, usury in, 
as affecting indebtedness originally valid. 3 
A.L.R. 877. 

Small loan acts, rights and remedies under 
provisions of, regarding fees, charges, etc., in 
addition to interest. 143 A.L.R. 1323. 

Statute denying defense of usury to corpora- 
tion. 63 A.L.R.2d 924. 

Surety, obligee’s concealment of usury as 
fraud against. 8 A.L.R. 1505. 

Survival of claim for usury against estate of 
usurer. 78 A.L.R. 451. 

Warehouseman, right of purchaser of usuri- 
ous receipt as against. 38 A.L.R. 1206. 


If usury has been paid, it may be recovered by action brought by the party 
from whom it was taken, or that party’s representative, or it may be subjected 
by any judgment creditor of such party to the satisfaction of that party’s debt. 


History. 
Acts 1979, ch. 203, § 10. 


Compiler’s Notes. 

Former §§ 47-14-102 — 47-14-118 (Acts 
1786, ch. 4, § 5; Acts 1803, ch. 6, § 1; Acts 
1835-18386, ch. 50, §§ 1-5; Acts 1843-1844, ch. 
181; Code 1858, §§ 1943-1955; Acts 1899, ch. 
189, § 1; Acts 1901, ch. 60, § 1; Acts 1903, ch. 
439, § 1; Shannon §§ 349lal, 3492, 3493, 
34938al, 3494-3504, 3504a1; Williams §§ 7300- 
7303, 7305-7316; Code 1932, §§ 7300-7303, 
7305-7316; T.C.A. (orig. ed.), 47-1602 — 47- 
1618; Acts 1963, ch. 81, § 1(10-104(3)); Acts 
1967, ch. 217, § 1; Acts 1969, ch. 61, § 1; Acts 


1976, ch. 844, § 1) were repealed by Acts 1979, 
ch. 203, § 24 and present §§ 47-14-102 — 
47-14-124 substituted therefor. 


Cross-References. 
Costs affected by usury, § 20-12-116. 


Textbooks. 
Tennessee Jurisprudence, 24 Tenn. Juris., 
Usury, §§ 16, 20-28. 


Law Reviews. 

Usury — Indexed Principal Is Interest, and 
Violative Per Se of Federal Law, 7 Mem. St. 
U.L. Rev. 145. 


NOTES TO DECISIONS 


DECISIONS PRIOR TO 1979 


Analysis 
1. In General. 
2. Jurisdiction. 
3. Right to Recover. 
4. Parties. 
5. —Judgment Creditors. 
6. —Improper Plaintiffs. 
7. Pleadings. 
8. —Relaxation of Requirements. 
9. Limitations. 
1 


0. Res Judicata. 


11. Suits Against National Banks. 
12. —Proper Parties. 


1. In General. 

The defense of usury is a purely statutory 
right and unless conferred by statute does not 
exist. Post Sign Co. v. Jemc’s, Inc., 48 Tenn. 
App. 13, 342 S.W.2d 385, 1960 Tenn. App. 
LEXIS 105 (Tenn. Ct. App. 1960); Tanner v. 
Mobley, 209 Tenn. 490, 354 S.W.2d 446, 1962 
Tenn. LEXIS 381, 1962 Tenn. LEXIS 382 
(1962). 
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Statute making the taking of usurious inter- 
est a crime in no way conflicts with provision 
for recovery of usury. Tanner v. Mobley, 209 
Tenn. 490, 354 S.W.2d 446, 1962 Tenn. LEXIS 
381, 1962 Tenn. LEXIS 382 (1962). 


2. Jurisdiction. 

A justice of the peace (now general sessions 
judge) may try a plea of usury, within his 
jurisdiction as to amount. Bank of Woodbury v. 
Mitchell, 4 Tenn. Civ. App. (4 Higgins) 424 
(1914). 

The statutes regulating procedure at law do 
not deprive courts of chancery of jurisdiction or 
hamper their procedure in determining usury. 
Russellville Bank & Trust Co. v. McGhee, 16 
Tenn. App. 460, 65 S.W.2d 202, 1932 Tenn. App. 
LEXIS 16 (Tenn. Ct. App. 1932). 


3. Right to Recover. 

There may be a recovery though the debtor 
paid usury voluntarily. Scheid v. Family Loan 
Co., 163 Tenn. 611, 45 S.W.2d 54, 1931 Tenn. 
LEXIS 156 (1932). 

A right to recover usury survives against the 
estate of the one who receives it. Crabb v. Cole, 
19 Tenn. App. 201, 84 S.W.2d 597, 1935 Tenn. 
App. LEXIS 34 (Tenn. Ct. App. 1935). 


4, Parties. 

A party who has paid usurious interest may 
assign his right to recover the same, and may 
do so after he has instituted his suit therefor, if 
the transfer be an absolute and unconditional 
sale of all interest in the judgment that might 
be recovered, without being tainted with main- 
tenance or champerty. However, the suit in this 
case was dismissed upon evidence suggestive of 
a conditional or contingent transfer of the 
claim, savoring strongly of champerty or main- 
tenance. Spicer v. Jarrett, 61 Tenn. 454, 1873 
Tenn. LEXIS 205 (1873). 

Where A owes B a sum of money, and C pays 
it at the request of A, C may recover it, al- 
though the transaction between A and B was 
usurious; but if C borrows money of B on a 
usurious contract to lend to A, at the latter’s 
request and for his benefit, C cannot recover of 
A the usury paid by him to B. Swift v. Adkins, 
70 Tenn. 137, 1878 Tenn. LEXIS 197 (1878). 

No person other than the party paying the 
usury, or his representative, and a judgment 
creditor to the extent of his judgment, can sue 
for and recover the usury paid by the debtor. 
Parker v. Bethel Hotel Co., 96 Tenn. 252, 34 
S.W. 209, 1895 Tenn. LEXIS 31, 31 L.R.A. 706 
(1895). 

The usury laws are in the nature of public 
policy and are not affected by the fact that 
borrower was a director of lender. Russellville 
Bank & Trust Co. v. McGhee, 16 Tenn. App. 
460, 65 S.W.2d 202, 1932 Tenn. App. LEXIS 16 
(Tenn. Ct. App. 1932). 

In addition to the debtor, only the debtor’s 
sureties, guarantors, heirs, devisees and per- 
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sonal representatives are entitled to take ad- 
vantage of this section. Tanner v. Mobley, 209 
Tenn. 490, 354 S.W.2d 446, 1962 Tenn. LEXIS 
381, 1962 Tenn. LEXIS 382 (1962). 


5. —Judgment Creditors. 

If, in the sale of property in satisfaction of a 
debt, it be estimated by the parties at a price 
beyond its value, with an excess of valuation 
equal or nearly equal to the amount of usury 
reserved, and the creditor agrees to take it at 
such overvaluation in consideration of the usu- 
rious interest received upon his debt, there 
would be no usury to be reached by judgment 
creditors of the debtor and seller; but if the 
usury was not considered in the trade, and the 
creditor was impelled to give an excessive price 
from fear of losing a large portion of his debt, 
the usury may be subjected by judgment credi- 
tors of the seller to the satisfaction of their 
judgments. Boyers v. Boddie, 22 Tenn. 666, 
1842 Tenn. LEXIS 175 (1842). See Esselman v. 
Wells & Ewing, 27 Tenn. 482, 1847 Tenn. 
LEXIS 110 (1847); May v. Campbell, 26 Tenn. 
450, 1846 Tenn. LEXIS 154 (1846). 

A judgment creditor cannot recover the usury 
paid by his debtor to another person, while such 
debtor still remains indebted to such other 
person, after deducting all the usury so paid to 
him, whether on account of the usurious trans- 
actions or other transactions. Turney v. State 
Bank, 24 Tenn. 407, 1844 Tenn. LEXIS 97 
(1844); Star Sav. & Loan Ass’n v. Woods, 100 
Tenn. 121, 42 S.W. 872, 1897 Tenn. LEXIS 94 
(1897). 

The creditor must be a judgment creditor. 
Esselman v. Wells & Ewing, 27 Tenn. 482, 1847 
Tenn. LEXIS 110 (1847); Battle v. Shute, 40 
Tenn. 547, 1859 Tenn. LEXIS 159 (1859); McK- 
inney v. Memphis Overton Hotel Co., 59 Tenn. 
104, 1873 Tenn. LEXIS 34 (1873); Summar v. 
Jarrett, 62 Tenn. 23, 1873 Tenn. LEXIS 129 
(1873); Nance v. Gregory & Pettus, 74 Tenn. 
343, 1880 Tenn. LEXIS 258, 40 Am. Rep. 41 
(1880); Parker v. Bethel Hotel Co., 96 Tenn. 
252, 34 S.W. 209, 1895 Tenn. LEXIS 31, 31 
L.R.A. 706 (1895). 

It has never been held to be necessary that 
the judgment creditor shall have an execution 
issued on his judgment, and returned nulla 
bona, before he can proceed under this statute. 
Esselman v. Wells & Ewing, 27 Tenn. 482, 1847 
Tenn. LEXIS 110 (1847); Turley v. Taylor, 71 
Tenn. 171, 1879 Tenn. LEXIS 53 (1879). 

If the judgment is void on its face, or the face 
of the record introduced in support of it, the 
creditor is not a judgment creditor within the 
meaning of this statute. Summar v. Jarrett, 62 
Tenn. 23, 1873 Tenn. LEXIS 129 (1878). 


6. —Improper Plaintiffs. 

Neither before nor after the dissolution of a 
firm, can one member individually recover 
usury paid by the firm on its debt, but such 
usury must be recovered in the name of the 
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firm, where the members thereof are alive. 
McFerrin v. Woods, 62 Tenn. 242, 1873 Tenn. 
LEXIS 185 (18783). 

There will be a denial of recovery on the part 
of one who participated with other sharehold- 
ers of a building and loan association in the 
benefits of usury paid in by all, and who had 
settled on that basis. Cox v. Magnetic Bldg. & 
Loan Ass’n, 50 S.W. 662, 1898 Tenn. Ch. App. 
LEXIS 126 (1898). 

Where there is a lien upon property belong- 
ing to a bankrupt to secure a debt, and the 
property is sold by the assignee in bankruptcy, 
the purchaser at such sale cannot have the 
debt, secured by such lien, purged of usury. 
Nance v. Gregory & Pettus, 74 Tenn. 343, 1880 
Tenn. LEXIS 258, 40 Am. Rep. 41 (1880); Post 
Sign Co. v. Jemc’s, Inc., 48 Tenn. App. 138, 342 
S.W.2d 385, 1960 Tenn. App. LEXIS 105 (Tenn. 
Ct. App. 1960). 

The payor suffering judgment on a note obli- 
gation could not bring an independent suit for 
usury paid in the transaction. Bank of Wood- 
bury v. Mitchell, 4 Tenn. Civ. App. (4 Higgins) 
424 (1914). 

Where stockholder and his vendor created 
lien indebtedness transaction, receiver of cor- 
poration which was legally organized and func- 
tioned at all times as a separate entity did not 
stand in the shoes of the stockholder and was 
not entitled to have transaction purged of usury 
for benefit of corporate creditors on the theory 
that vendor was unjustly enriched or that cor- 
porate entity should be disregarded. Post Sign 
Co. v. Jemc’s, Inc., 48 Tenn. App. 13, 342 S.W.2d 
385, 1960 Tenn. App. LEXIS 105 (Tenn. Ct. 
App. 1960). 

Grantee of land was not entitled to purge 
deed of usurious stigma which was embodied in 
trust deed made by her grantor or to collect 
usury charged to her grantor. Tanner v. Mobley, 
209 Tenn. 490, 354 S.W.2d 446, 1962 Tenn. 
LEXIS 381, 1962 Tenn. LEXIS 382 (1962). 


7. Pleadings. 

Where the party paying the usury seeks to 
recover it, the bill must state such facts as will 
show the amounts or approximately the 
amounts borrowed, the amount of usury in each 
transaction, and when paid. McFerrin v. Woods, 
62 Tenn. 242, 1873 Tenn. LEXIS 185 (1873); 
Clay v. Buchanan, 162 Tenn. 204, 36 S.W.2d 91, 
1930 Tenn. LEXIS 80 (Dec. 1930). 

Demurrer was sustainable where bill was not 
specific. Meredith v. First Nat] Bank, 127 Tenn. 
68, 152 S.W. 1038, 1912 Tenn. LEXIS 10 (1913). 

Warrant charging that designated sum col- 
lected was usurious because the finance com- 
pany making the loan had not properly quali- 
fied under the Small Loans Act, and because 
such act was unconstitutional, failed to state a 
cause of action where it did not declare unrea- 
sonableness of the fees nor allege that interest 
over the legal rate was paid. Personal Finance 
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Co. v. Hammack, 163 Tenn. 641, 45 S.W.2d 528, 
1931 Tenn. LEXIS 161 (1932). 

In a suit by a bank to collect certain notes 
and overdrafts, a defendant stockholder and 
director of the bank is not estopped to set up, in 
his cross bill against complainant, the payment 
of usury which he seeks to recover from com- 
plainant. Russellville Bank & Trust Co. v. 
McGhee, 16 Tenn. App. 460, 65 S.W.2d 202, 
1932 Tenn. App. LEXIS 16 (Tenn. Ct. App. 
1932). 


8. —Relaxation of Requirements. 

Where the representative or judgment credi- 
tor of the party paying the usury files a bill for 
the discovery and recovery of the amount of 
usury, the requirement of definiteness may well 
be relaxed, where the amount of the usury is 
unknown to the complainant. Esselman v. 
Wells & Ewing, 27 Tenn. 482, 1847 Tenn. 
LEXIS 110 (1847); McFerrin v. Woods, 62 Tenn. 
242, 1873 Tenn. LEXIS 185 (1873). 


9. Limitations. 

Action could be brought either before satis- 
faction of the principal debt or within the 
statutory period thereafter. Russellville Bank 
& Trust Co. v. McGhee, 16 Tenn. App. 460, 65 
S.W.2d 202, 1932 Tenn. App. LEXIS 16 (Tenn. 
Ct. App. 1932). 


10. Res Judicata. 

Where the judgment on a note does not 
involve the adjudication of the question of the 
amount of usury, such judgment will not pre- 
clude an action for the recovery of the usury 
paid on the note. Wood v. Todd, 62 Tenn. 89, 
1873 Tenn. LEXIS 147 (1873). 

Plaintiff who elected to sue in contract under 
this section for usurious payments and recov- 
ered judgment was barred under res judicata 
from later suing the same party in tort for 
mental and physical personal injuries due to 
the wrongful action under almost the same set 
of facts. Harris v. Tindall, 197 Tenn. 676, 277 
S.W.2d 374, 1955 Tenn. LEXIS 334 (1955). 


11. Suits Against National Banks. 

A suit against a national bank for the recov- 
ery of usury cannot be maintained in our state 
courts. Farmers’ & Mechanics’ Nat’l Bank v. 
Dearing, 91 U.S. 29, 23 L. Ed. 196, 1875 U.S. 
LEXIS 1330 (1875); United States v. Thomp- 
son, 98 U.S. 486, 25 L. Ed. 194, 1878 U.S. 
LEXIS 1410 (1878); Hambright v. Cleveland 
Nat’l Bank, 71 Tenn. 40, 1879 Tenn. LEXIS 27, 
31 Am. Rep. 629 (1879); First Nat'l Bank v. 
Hunter, 109 Tenn. 91, 70 S.W. 371, 1902 Tenn. 
LEXIS 61 (1902), overruled in part, Meredith v. 
American Nat’! Bank, 127 Tenn. 90, 153 S.W. 
479, 1912 Tenn. LEXIS 12 (1912). 

Save as to rate of interest, state statutes 
have no application in suits against national 
banks. Hambright v. Cleveland Nat’l Bank, 71 
Tenn. 40, 1879 Tenn. LEXIS 27, 31 Am. Rep. 
629 (1879). ‘ 


47-14-112 


A suit against a national bank for the recov- 
ery of the penalty or forfeiture prescribed by 
the act of congress for taking usury may be 
maintained in our state courts. First Nat'l 
Bank v. Morgan, 1382 U.S. 141, 10 S. Ct. 37, 33 
L. Ed. 282, 1889 U.S. LEXIS 1851 (1889); Bobo 
v. People’s Nat'l] Bank, 92 Tenn. 444, 21 S.W. 
888, 1892 Tenn. LEXIS 91 (1893), overruled in 
part, Meredith v. American Nat’? Bank, 127 
Tenn. 90, 153 S.W. 479, 1912 Tenn. LEXIS 12 
(1912); McCreary v. First Nat’l Bank, 109 Tenn. 
128, 70 S.W. 821, 1902 Tenn. LEXIS 63 (1902). 

Double the amount of the entire interest and 
usury collected, and not merely double the 
usury exacted or received, is the measure of a 
national bank’s liability for taking usurious 
interest. Lake Benton First Nat'l Bank v. Watt, 
184 U.S. 151, 22 S. Ct. 457, 46 L. Ed. 475, 1902 
U.S. LEXIS 2295 (1902); Meredith v. American 
Nat'l Bank, 127 Tenn. 90, 153 S.W. 479, 1912 
Tenn. LEXIS 12 (1912). 

The remedy provided by the act of congress 
for usury paid to a national bank is exclusive 
and is a separate action in the nature of a debt. 
First Nat] Bank v. Hunter, 109 Tenn. 91, 70 
S.W. 371, 1902 Tenn. LEXIS 61 (1902), over- 
ruled in part, Meredith v. American Nat’l Bank, 
127 Tenn. 90, 153 S.W. 479, 1912 Tenn. LEXIS 
12 (1912). 

The payment of usury to a national bank 
cannot be set up as a setoff, recoupment or 


Collateral References. 
Right of attachment or judgment creditor, or 
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counterclaim to the action of the bank on notes 
held by it, either in defense or by cross bill, even 
though the notes in suit represent the unpaid 
remnants of a series of renewals upon which 
the usury was paid. First Nat’] Bank v. Hunter, 
109 Tenn. 91, 70 S.W. 371, 1902 Tenn. LEXIS 
61 (1902), overruled in part, Meredith v. Ameri- 
can Nat? Bank, 127 Tenn. 90, 153 S.W. 479, 
1912 Tenn. LEXIS 12 (1912). 


12. —Proper Parties. 

The penalty or forfeiture incurred by a na- 
tional bank for taking usurious interest can be 
recovered only by the person paying such inter- 
est or his legal representatives. Barrett v. Shel- 
byville National Bank, 85 Tenn. 426, 3 S.W. 
117, 1886 Tenn. LEXIS 67 (1887); First Nat'l 
Bank v. Hunter, 109 Tenn. 91, 70 S.W. 371, 1902 
Tenn. LEXIS 61 (1902), overruled in part, Mer- 
edith v. American Nat’! Bank, 127 Tenn. 90, 153 
S.W. 479, 1912 Tenn. LEXIS 12 (1912). 

Creditors of payer cannot recover penalty or 
forfeiture incurred by a national bank for tak- 
ing usurious interest. Barrett v. Shelbyville 
National Bank, 85 Tenn. 426, 3 S.W. 117, 1886 
Tenn. LEXIS 67 (1887); First Natl Bank v. 
Hunter, 109 Tenn. 91, 70 S.W. 371, 1902 Tenn. 
LEXIS 61 (1902), overruled in part, Meredith v. 
American Nat’? Bank, 127 Tenn. 90, 153 S.W. 
479, 1912 Tenn. LEXIS 12 (1912). 


officer standing in his shoes, to attack older lien 
or security interest for usury. 70 A.L.R.2d 1409. 


47-14-112. Usury a misdemeanor — Penalty. 


The willful collection of usury is a Class A misdemeanor. 


History. 
Acts 1979, ch. 203, § 11; 1989, ch. 591, § 111. 


Code Commission Notes. Portions of this 
section have been rewritten by the executive 
secretary to the Tennessee code commission to 
implement Acts 1989, ch. 591, § 111, effective 
November 1, 1989, which requested that the 
executive secretary amend this section by de- 
leting the penalty provision and inserting lan- 
guage to indicate violation of the section is a 
Class A misdemeanor. 


Compiler’s Notes. 

Former §§ 47-14-102 — 47-14-118 (Acts 
1786, ch. 4, § 5; Acts 1803, ch. 6, § 1; Acts 
1835-1836, ch. 50, §§ 1-5; Acts 1843-1844, ch. 
181; Code 1858, §§ 1943-1955; Acts 1899, ch. 
189, § 1; Acts 1901, ch. 60, § 1; Acts 1903, ch. 
439, § 1; Shannon §§ 3491al, 3492, 3493, 
3493al, 3494-3504, 3504a1; Williams §§ 7300- 
7303, 7305-7316; Code 1932, §§ 7300-7303, 
7305-7316; T.C.A. (orig. ed.), 47-1602 — 47- 


1618; Acts 1963, ch. 81, § 1(10-104(3)); Acts 
1967, ch. 217, § 1; Acts 1969, ch. 61, § 1; Acts 
1976, ch. 844, § 1) were repealed by Acts 1979, 
ch. 208, § 24 and present §§ 47-14-102 — 
47-14-124 substituted therefor. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
111. 


Section to Section References. 
This section is referred to in §§ 39-13-301, 
45-15-104, 45-17-118. 


Textbooks. 
Tennessee Jurisprudence, 24 Tenn. Juris., 
Usury, §§ 3-35. 


Attorney General Opinions. 
Legality of certain lending transactions, 
OAG 96-054 (3/27/96). 


Cited: 
Terry v. Cmty. Bank of N. Va., 255 F. Supp. 2d 





























461 INTEREST RATES GENERALLY 47-14-1138 


811, 2003 U.S. Dist. LEXIS 4743 (W.D. Tenn. 
2003); Terry v. Cmty. Bank of N. Va., 255 F. 


Supp. 2d 817, 2003 U.S. Dist. LEXIS 8178 
(W.D. Tenn. 20038). 


47-14-113. Limitations on loan charges, commitment fees and broker- 
age commissions. 


(a) For all loans in which a provision of this chapter or another statute 
authorizes or allows loan charges, commitment fees, or brokerage commissions 
for particular categories of lenders or transactions, the collection of such 
charges, fees, and commissions shall be limited to the charges, fees, or 
commissions so authorized or allowed. 

(b) For any written contract, signed by the party to be charged, the 
collection of commitment fees shall be limited to compensation which is fair 
and reasonable for the detriment suffered or the commitment made by the 
lender, considering the condition of the money market, the interest rates then 
prevailing, the credit worthiness of the borrower, the likelihood of the loan 
being made, and the interest rate and other terms contained in the loan 
commitment. 

(c) The collection of brokerage commissions shall be limited to compensation 
which is fair and reasonable for the services performed, considering the 
condition of the money market, the credit worthiness of the borrower, the 
custom in the market place, the interest rate to be paid, the nature and value 
of the security, and other relevant factors. 

(d) For any written contract, signed by the party to be charged, and not 
subject to subsection (a), the collection of loan charges shall be limited to those 
loan charges agreed to in that contract; provided, that no such charges may 
validly be agreed to in such a contract other than those which are fair and 
reasonable compensation for some expense incurred or to be incurred, or some 
service rendered or to be rendered, to or on behalf of the borrower, in 
connection with a particular loan. In any event, no such loan or contract shall 
include, except as a part of interest, charges for costs indirectly related to that 
loan or contract, including, but not limited to, overhead of the lender, loan 
losses, and charges for services performed by officers or employees of the lender 
unless such services are rendered directly for: 

(1) Inspecting and verifying collateral prior to the loan being made; 
(2) Servicing and verifying the collateral securing the loan; and 
(3) Collection of the loan. 

(e) For all other loans, no such charges or fees may validly be imposed. 


History. 
Acts 1979, ch. 203, § 12. 


Compiler’s Notes. 

Former §§ 47-14-102 — 47-14-118 (Acts 
1786, ch. 4, § 5; Acts 1803, ch. 6, § 1; Acts 
1835-1836, ch. 50, §§ 1-5; Acts 1843-1844, ch. 
181; Code 1858, §§ 1943-1955; Acts 1899, ch. 
189, § 1; Acts 1901, ch. 60, § 1; Acts 1903, ch. 
439, § 1; Shannon §§ 349lal, 3492, 3493, 
3493al, 3494-3504, 3504a1; Williams §§ 7300- 
7303, 7305-7316; Code 1932, §§ 7300-7303, 


7305-7316; T.C.A. (orig. ed.), 47-1602 — 47- 
1618; Acts 1963, ch. 81, § 1(10-104(8)); Acts 
1967, ch. 217, § 1; Acts 1969, ch. 61, § 1; Acts 
1976, ch. 844, § 1) were repealed by Acts 1979, 
ch. 203, § 24 and present §§ 47-14-102 — 
47-14-124 substituted therefor. 


Cited: 

Management Investors v. United Mine Work- 
ers, 459 F. Supp. 90, 1978 U.S. Dist. LEXIS 
16367 (E.D. Tenn. 1978); Allen v. Oil Shale 
Corp., 570 F.2d 154, 1978 U.S. App. LEXIS 
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12653 (6th Cir. Tenn. 1978); Terry v. Cmty. 
Bank of N. Va., 255 F. Supp. 2d 811, 2003 U.S. 
Dist. LEXIS 4743 (W.D. Tenn. 2003). 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 


462 


NOTES TO DECISIONS 


1. Lenders. 

Where home equity borrowers claimed that a 
Virginia chartered bank that was listed on the 
loan documents as the lender did not actually 
fund the loan, the borrowers could not state a 
claim against the bank for excessive loan 
charges in violation of T.C.A. § 47-14-113; 


Collateral References. 

Enforceability of provision in loan commit- 
ment agreement authorizing lender to charge 
“standby” fee, “commitment” fee, or similar 
deposit. 93 A.L.R.3d 1156. 


T.C.A. § 47-14-102(8) defined loan charges as 
compensation to the lender, so only lenders 
could be liable for violations of T.C.A. § 47-14- 
113. Terry v. Cmty. Bank of N. Va., 255 F. Supp. 
2d 817, 2003 U.S. Dist. LEXIS 8178 (W.D. Tenn. 
2003). 


Validity under usury laws of provision calling 
for repayment of principal which exceeds sum 
loaned by amount reflecting any decline in 
purchasing power of dollar. 90 A.L.R.3d 763. 


47-14-114. Actions to recover excess loan charges, commitment fees, or 
brokerage commissions. 


If loan charges, commitment fees, or brokerage commissions in excess of 
those authorized have been paid, the amount of such excess charges, fees, or 
commissions, may be recovered by action brought by the person paying such 


excess amounts. 


History. 
Acts 1979, ch. 203, § 13. 


Compiler’s Notes. 

Former §§ 47-14-102 — 47-14-118 (Acts 
1786, ch. 4, § 5; Acts 1803, ch. 6, § 1; Acts 
1835-1836, ch. 50, §§ 1-5; Acts 1843-1844, ch. 
181; Code 1858, §§ 1943-1955; Acts 1899, ch. 
189, § 1; Acts 1901, ch. 60, § 1; Acts 1903, ch. 
439, § 1; Shannon §§ 3491lal, 3492, 3493, 
3493al, 3494-3504, 3504a1; Williams §§ 7300- 
7303, 7305-7316; Code 1932, §§ 7300-7303, 
7305-7316; T.C.A. (orig. ed.), 47-1602 — 47- 


1618; Acts 1963, ch. 81, § 1(10-104(3)); Acts 
1967, ch. 217, § 1; Acts 1969, ch. 61, § 1; Acts 
1976, ch. 844, § 1) were repealed by Acts 1979, 
ch. 203, § 24 and present §§ 47-14-102 — 
47-14-124 substituted therefor. 


Cross-References. 
Homebuyers’ revolving loan fund pool, title 
13, eh. 29, part. 3. 


Textbooks. 
Tennessee Jurisprudence, 24 Tenn. Juris., 
Usury, § 15. 


47-14-115. Usury or excess charges — Equitable remedies. 


(a) The chancery court has jurisdiction, concurrent with courts of law, for 
the abatement and recovery of usury or excess loan charges. 

(b) No person shall be entitled to an equitable remedy with respect to usury 
or excess loan charges unless the person seeking such remedy does equity by 
paying, or tendering into court, the principal plus lawful interest and loan 
charges then due; provided, that any contract may be reformed by suit brought 
in equity with respect to any regulated loan charges, brokerage commissions, 
or commitment fees in excess of those authorized by law upon cost bond or, in 
appropriate cases, on pauper’s oath. 3 

(c) Where successful in the reformation of the instrument, the complaining 
party shall be awarded reasonable attorneys’ fees. 
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History. 
Acts 1979, ch. 203, § 14. 


Compiler’s Notes. 

Former §§ 47-14-102 — 47-14-118 (Acts 
1786, ch. 4, § 5; Acts 1803, ch. 6, § 1; Acts 
1835-1836, ch. 50, §§ 1-5; Acts 1843-1844, ch. 
181; Code 1858, §§ 1943-1955; Acts 1899, ch. 
189, § 1; Acts 1901, ch. 60, § 1; Acts 1903, ch. 
439, § 1; Shannon §8§ 3491lal, 3492, 3493, 
34938al, 3494-3504, 3504a1; Williams §§ 7300- 
7303, 7305-7316; Code 1932, §§ 7300-7303, 
7305-7316; T.C.A. (orig. ed.), 47-1602 — 47- 
1618; Acts 1963, ch. 81, § 1(10-104(3)); Acts 
1967, ch. 217, § 1; Acts 1969, ch. 61, § 1; Acts 
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1976, ch. 844, § 1) were repealed by Acts 1979, 
ch. 203, § 24 and present §§ 47-14-102 — 
47-14-124 substituted therefor. 


Section to Section References. 
This section is referred to in § 45-17-118. 


Textbooks. 
Tennessee Jurisprudence, 24 Tenn. Juris., 
Usury, §§ 15-21. 


Cited: 

In re Apple Tree Partners, L.P., 131 B.R. 380, 
1991 Bankr. LEXIS 1307 (Bankr. W.D. Tenn. 
1991). 


NOTES TO DECISIONS 


DECISIONS PRIOR TO 1979 


Analysis 


. Purpose. 

. Availability of Relief. 

. —Examples. 

. Essential Allegations. 

. Conditions Precedent. 

. —Recovery of Collateral. 
. Injunctive Relief. 

. Reformation. 

. Void Note. 


Purpose. 


By the provisions of the statute, the powers of 
courts of law are enlarged, and, consequently, 
fewer cases are likely to occur in which it shall 
become necessary to invoke the aid of a court of 
chancery, yet the chancery jurisdiction remains 
unaffected. The statute gives such ample power 
for investigating usurious transactions that the 
legislature supposed that the statute might be 
construed to give to courts of law exclusive 
jurisdiction in such cases, and to prevent this 
result, the provision contained in this section 
was enacted. McKoin & Wilkinson v. Cooley, 22 
Tenn. 559, 1842 Tenn. LEXIS 144 (1842); Bum- 
pass v. Reams, 33 Tenn. 595, 1854 Tenn. LEXIS 
73 (1854); Chester v. Apperson, 51 Tenn. 639, 
1871 Tenn. LEXIS 217 (1871); Russellville 
Bank & Trust Co. v. McGhee, 16 Tenn. App. 
460, 65 S.W.2d 202, 1932 Tenn. App. LEXIS 16 
(Tenn. Ct. App. 1932). 


2. Availability of Relief. 

Where a court of law first obtains jurisdic- 
tion, its judgment will be conclusive, and chan- 
cery will not entertain a bill to disturb it, except 
in special cases, where, on account of the com- 
plicated and embarrassed state of facts in 
which the usury originated and consists, the 
remedy at law is intricate and embarrassed or 
inefficient and inadequate to give relief or to 
afford the redress sought. Coleman v. Chil- 
dress, 14 Tenn. 397, 14 Tenn. 398, 1834 Tenn. 
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LEXIS 98 (1834); Buchanan v. Nolin, 22 Tenn. 
63, 1842 Tenn. LEXIS 24 (1842); McKoin & 
Wilkinson v. Cooley, 22 Tenn. 559, 1842 Tenn. 
LEXIS 144 (1842); Frierson v. Moody, 22 Tenn. 
561, 1842 Tenn. LEXIS 145 (1842); Brandon v. 
Green, 26 Tenn. 130, 1846 Tenn. LEXIS 78 
(1846); Bumpass v. Reams, 33 Tenn. 595, 1854 
Tenn. LEXIS 73 (1854); Lindsley v. James, 43 
Tenn. 477, 1866 Tenn. LEXIS 78 (1866); Par- 
ham v. Pulliam, 45 Tenn. 497, 1868 Tenn. 
LEXIS 38 (1868); Chester v. Apperson, 51 Tenn. 
639, 1871 Tenn. LEXIS 217 (1871); Greenfield 
v. Frierson, 54 Tenn. 633, 1872 Tenn. LEXIS 99 
(1872); McAdoo v. Smith, 64 Tenn. 695, 1875 
Tenn. LEXIS 161 (1875); Nance v. Gregory & 
Pettus, 74 Tenn. 343, 1880 Tenn. LEXIS 258, 40 
Am. Rep. 41 (1880); Parker v. Bethel Hotel Co., 
96 Tenn. 252, 34 S.W. 209, 1895 Tenn. LEXIS 
31, 31 L.R.A. 706 (1895). 

A judgment at law, where the defense of 
usury might have been made, is equally conclu- 
sive with judgments at law in other cases of 
concurrent jurisdiction, and chancery will not 
grant relief unless the party was prevented 
from making the defense of usury by accident, 
mistake, fraud, or the act of the adverse party, 
unmixed with negligence on his part. McKoin & 
Wilkinson v. Cooley, 22 Tenn. 559, 1842 Tenn. 
LEXIS 144 (1842); Brandon v. Green, 26 Tenn. 
130, 1846 Tenn. LEXIS 78 (1846); Greenfield v. 
Frierson, 54 Tenn. 633, 1872 Tenn. LEXIS 99 
(1872); McAdoo v. Smith, 64 Tenn. 695, 1875 
Tenn. LEXIS 161 (1875); Parker v. Bethel Hotel 
Co., 96 Tenn. 252, 34 S.W. 209, 1895 Tenn. 
LEXIS 31, 31 L.R.A. 706 (1895). 

The court first obtaining jurisdiction of the 
subject matter of litigation must finally deter- 
mine the issue or controversy as to the usury, 
for, where the jurisdiction is concurrent in 
either a court of law or equity, the court first 
obtaining jurisdiction of the cause must be 
allowed to proceed to final judgment, except in 
cases in which the remedy available in such 
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court is inadequate. Bumpass v. Reams, 33 
Tenn. 595, 1854 Tenn. LEXIS 73 (1854); Lind- 
sley v. James, 43 Tenn. 477, 1866 Tenn. LEXIS 
78 (1866); McLin v. Marshall, 48 Tenn. 678 
(1870); Greenfield v. Frierson, 54 Tenn. 633, 
1872 Tenn. LEXIS 99 (1872). 

A former judgment at law not shown in the 
bill may be interposed by answer or plea to 
defeat a resort to chancery as to usury, and can 
only be met by showing some equitable reason 
why the defense was not interposed in the court 
of law. Nance v. Gregory & Pettus, 74 Tenn. 
343, 1880 Tenn. LEXIS 258, 40 Am. Rep. 41 
(1880). 


3. —Examples. 

Where money was borrowed at usurious in- 
terest, for which two notes were given with a 
surety, one for the sum really due and the other 
for the usury, and the latter was voluntarily 
paid by the surety, a bill seeking to apply the 
money so paid in part extinguishment of a 
judgment subsequently recovered on the for- 
mer, will be sustained because the remedy at 
law is not plain and unembarrassed. Coleman 
v. Childress, 14 Tenn. 397, 14 Tenn. 398, 1834 
Tenn. LEXIS 98 (1834). 

Where the usurer makes the courts of justice 
the medium through which to consummate his 
usurious contracts, holding over his debtor an 
influence that paralyzes his will, and prevents 
him from making his defense, chancery will 
grant relief against the usury involved in such 
judgments. McKoin & Wilkinson v. Cooley, 22 
Tenn. 559, 1842 Tenn. LEXIS 144 (1842); Fri- 
erson v. Moody, 22 Tenn. 561, 1842 Tenn. 
LEXIS 145 (1842). 

In case of continuous usurious transactions 
running through a period of three years, com- 
plicated by reason of nine or more renewals, 
with usurious charges for advances on each 
original loan and on each renewal, the remedy 
at law is not clear but much embarrassed; and 
chancery will relieve against the usury after 
judgment at law, without any reason being 
shown for making the defense at law, other 
than such embarrassment. Chester v. Apper- 
son, 51 Tenn. 639, 1871 Tenn. LEXIS 217 
(1871). 


4, Essential Allegations. 

A bill seeking the intervention of chancery for 
relief against a judgment at law for usury must 
set forth a specific statement of sufficient facts 
and circumstances, from which the court can 
see whether or not the failure to make the 
defense is chargeable to accident, mistake, or 
fraud, or the act of the adverse party, unmixed 
with negligence on his part, for general state- 
ments or conclusions will not suffice. Lindsley v. 
James, 43 Tenn. 477, 1866 Tenn. LEXIS 78 
(1866); Greenfield v. Frierson, 54 Tenn. 633, 
1872 Tenn. LEXIS 99 (1872); McFerrin v. 
Woods, 62 Tenn. 242, 1873 Tenn. LEXIS 185 
(1873). 
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5. Conditions Precedent. 

The cancellation of a note, usurious upon its 
face, or of a mortgage or other instrument made 
to secure it, will not be decreed in equity at the 
suit of the maker, except upon condition that he 
pay what is justly and legally due on the note, 
after deducting the usury. Sporrer v. Eifler, 48 
Tenn. 633, 1870 Tenn. LEXIS 125 (1870); Bang 
v. Phelps & Bigelow Windmill Co., 96 Tenn. 
361, 34 S.W. 516, 1895 Tenn. LEXIS 38 (1896); 
New York Nat'l Bldg. & Loan Ass’n v. Cannon, 
99 Tenn. 344, 41 S.W. 1054, 1897 Tenn. LEXIS 
37 (1897), questioned, Bedford v. Eastern Bldg. 
& Loan Ass’n, 181 U.S. 227, 21S. Ct. 597, 45 L. 
Ed. 834, 1901 U.S. LEXIS 1361 (1901); Cox v. 
Railway Bldg. & Loan Ass’n, 101 Tenn. 490, 48 
S.W. 226, 1898 Tenn. LEXIS 95 (1898). 

The rule of equity is to give relief against 
usury only upon payment of the principal debt 
and lawful interest. Bang v. Phelps & Bigelow 
Windmill Co., 96 Tenn. 361, 34 S.W. 516, 1895 
Tenn. LEXIS 38 (1896); New York Nat'l Bldg. & 
Loan Ass’n v. Cannon, 99 Tenn. 344, 41 S.W. 
1054, 1897 Tenn. LEXIS 37 (1897), questioned, 
Bedford v. Eastern Bldg. & Loan Ass’n, 181 U.S. 
227, 21 S. Ct. 597, 45 L. Ed. 834, 1901 U.S. 
LEXIS 1361 (1901); Cox v. Railway Bldg. & 
Loan Ass’n, 101 Tenn. 490, 48 S.W. 226, 1898 
Tenn. LEXIS 95 (1898); Arnold v. Morrow, 7 
Tenn. App. 375, — S.W. —, 1927 Tenn. App. 
LEXIS 23 (Tenn. Ct. App. 1927). 


6. —Recovery of Collateral. 

Collateral security, pledged to secure a loan 
of money at a usurious rate of interest, cannot 
be recovered by the borrower and pledgor with- 
out paying, or offering to pay, the amount 
actually advanced, with legal interest. Causey 
v. Yates, 27 Tenn. 605, 1848 Tenn. LEXIS 5 
(1848). 


7. Injunctive Relief. 

Where the execution of a judgment is sought 
to be enjoined because of usury alleged to be in 
it, the chancellor or judge should not grant an 
injunction, except as to the amount of usury 
stated to be in the judgment, and should allow 
the execution to be enforced and collected as to 
the balance. Chester v. Apperson, 51 Tenn. 639, 
1871 Tenn. LEXIS 217 (1871). 

Where a judgment tainted with usury is 
confessed by the payor, its enforcement will not 
be enjoined. But where the confession is by a 
third person, authorized by contract to confess, 
in absence of the payor, enforcement will be 
restrained. Clay v. People’s Finance & Thrift 
Co., 160 Tenn. 390, 25 S.W.2d 578, 1929 Tenn. 
LEXIS 118 (1930). 


8. Reformation. 

The chancery court will not reform a promis- 
sory note usurious on its face, though so drawn 
innocently and in ignorance of the law against 
usury; but if the note was so drawn through 
fraud and misrepresentation for the purpose of 
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rendering the same void in law, the same will 
be reformed, and a decree will be rendered for 
the principal and legal interest. Ottenheimer v. 
Cook, 57 Tenn. 309, 1872 Tenn. LEXIS 426 
(1872). 


9. Void Note. 
In an unsuccessful action by the maker to 


Collateral References. 

Availability of setoff, counterclaim, or the like 
to recover either penalty for usury in, or usuri- 
ous interest paid on, separate transaction or 
instrument. 54 A.L.R.2d 1344. 

Payment of, or offer to pay principal and legal 
interest as condition of relief in equity against 
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enjoin the collection of a note usurious on its 
face for failure of consideration, where the 
holder thereof brings the note into court in its 
illegal shape by cross bill and asks to have it 
enforced, the court will adjudge the note wholly 
void and uncollectible. Bang v. Phelps & Big- 
elow Windmill Co., 96 Tenn. 361, 34 S.W. 516, 
1895 Tenn. LEXIS 38 (1896). 


usurious contract. 17 A.L.R. 123, 70 A.L.R. 693, 
135 A.L.R. 808, 166 A.L.R. 458. 
Reformation of usurious 
A.L.R.3d 1239. 

Right, in absence of statute expressly so 
providing, to recover back usurious payments. 
59 A.L.R.2d 522. 


contract. 74 


47-14-116. Usury or excessive charges — Reliance on statute, rule, or 
order. 


A claim or defense based on usury or excessive loan charges, commitment 
fees, or brokerage commissions will not be sustained where the person against 
whom the claim or defense is made, in computing and making such charges, 
fees, or commissions, has relied on a statute, or a rule or regulation promul- 
gated by an administrative agency, or on the final order of any such adminis- 


trative agency in a proceeding involving such person. 


History. 
Acts 1979, ch. 203, § 15. 


Compiler’s Notes. 

Former §§ 47-14-102 — 47-14-118 (Acts 
1786, ch. 4, § 5; Acts 1803, ch. 6, § 1; Acts 
1835-1836, ch. 50, §§ 1-5; Acts 1843-1844, ch. 
181; Code 1858, §§ 1943-1955; Acts 1899, ch. 
189, § 1; Acts 1901, ch. 60, § 1; Acts 1903, ch. 
439, § 1; Shannon §8§ 349lal, 3492, 3493, 


73038, 7305-7316; Code 1932, §§ 7300-7303, 
7305-7316; T.C.A. (orig. ed.), 47-1602 — 47- 
1618; Acts 1963, ch. 81, § 1(10-104(3)); Acts 
1967, ch. 217, § 1; Acts 1969, ch. 61, § 1; Acts 
1976, ch. 844, § 1) were repealed by Acts 1979, 
ch. 2038, § 24 and present §§ 47-14-102 — 
47-14-124 substituted therefor. 


Cross-References. 
Reliance upon formula rate, § 47-14-105. 


3493al, 3494-3504, 3504a1; Williams §§ 7300- 


47-14-117. Usury or excessive charges — Contracts. 


(a) Any contract which on its face requires the payment of usury or excess 
loan charges, commitment fees, or brokerage commissions shall not be enforce- 
able; but the original lender or creditor may sue to recover the principal 
actually advanced, plus lawful interest, loan charges, commitment fees, and 
brokerage commissions. 

(b) Where usury or excess loan charges, commitment fees or brokerage 
commissions do not appear on the face of the contract, but are proved, only the 
principal, plus lawful interest, loan charges, commitment fees, and brokerage 
commissions may be recovered. 

(c)(1) Where, however, the court finds that the lender or creditor has been 

guilty of unconscionable conduct in a transaction by taking interest, loan 

charges, commitment fees, or brokerage commissions in excess of the 
limitations fixed by statute, that lender or creditor shall not be entitled to 
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recover any interest, loan charges, commitment fees, or brokerage commis- 
sions with respect to that transaction, and shall be required to refund to the 
borrower or debtor any loan charges, commitment fees, or brokerage 
commissions, and twice the amount of any interest collected with respect to 
that transaction, and the borrower shall be entitled to recover reasonable 
attorneys’ fees from the lender. 

(2) As used in this subsection (c), “unconscionable conduct” includes, but 
is not limited to, any calculated violation of statutory limitations on interest, 
loan charges, commitment fees, or brokerage commissions with full aware- 


ness of those limitations. 


History. 
Acts 1979, ch. 203, § 16. 


Compiler’s Notes. 

Former §§ 47-14-102 — 47-14-118 (Acts 
1786, ch. 4, § 5; Acts 1803, ch. 6, § 1; Acts 
1835-1836, ch. 50, §§ 1-5; Acts 1843-1844, ch. 
181; Code 1858, §§ 1943-1955; Acts 1899, ch. 
189, § 1; Acts 1901, ch. 60, § 1; Acts 1903, ch. 
439, § 1; Shannon §§ 3491lal, 3492, 3493, 
3493al, 3494-3504, 3504a1; Williams §§ 7300- 
7303, 7305-7316; Code 1932, §§ 7300-7303, 
7305-7316; T.C.A. (orig. ed.), 47-1602 — 47- 
1618; Acts 1963, ch. 81, § 1(10-104(3)); Acts 
1967, ch. 217, § 1; Acts 1969, ch. 61, § 1; Acts 
1976, ch. 844, § 1) were repealed by Acts 1979, 
ch. 203, § 24 and present §§ 47-14-102 — 
47-14-124 substituted therefor. 


Cross-References. 
Costs affected by usury, § 20-12-116. 


Section to Section References. 
This section is referred to in §§ 45-5-403, 
45-15-104, 45-17-118. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 8. 


Cited: 

In re Crabtree, 48 B.R. 528, 1985 Bankr. 
LEXIS 6334 (Bankr. E.D. Tenn. 1985); Bank of 
Crockett v. Cullipher, 752 S.W.2d 84, 1988 
Tenn. App. LEXIS 29 (Tenn. Ct. App. 1988); In 
re Apple Tree Partners, L.P., 131 B.R. 380, 1991 
Bankr. LEXIS 1307 (Bankr. W.D. Tenn. 1991); 
Terry v. Cmty. Bank of N. Va., 255 F. Supp. 2d 
811, 2003 U.S. Dist. LEXIS 4743 (W.D. Tenn. 
2003); Terry v. Cmty. Bank of N. Va., 255 F. 
Supp. 2d 817, 2003 U.S. Dist. LEXIS 8178 
(W.D. Tenn. 2008). 


NOTES TO DECISIONS 


1. Contracts Void or Voidable Only as to 
Usury. 

Prior to the enactment of the Tennessee 

usury statutes, all usurious contracts were ab- 

solutely void; but now such contracts are void 


or voidable only as to the usury and an action 
may exist at law or in equity for the amount in 
excess of the legal limit. Lucius v. Bayside First 
Mortg., Inc., 43 F. Supp. 2d 868, 1999 U.S. Dist. 
LEXIS 11259 (W.D. Tenn. 1999). 


DECISIONS PRIOR TO 1979 


Analysis 


. Contracts Usurious on Face. 
—Meaning of Face. 

—Suit on Original Debt. 

— —Improper Parties. 

. Contracts Not Usurious on Face. 
Impact on Endorser. 

Impact on Security. 

. Impact on Sureties. 

. Rights of Holder. 

10. Collateral Agreements. 

11. Partnerships. 

12. New Note. 

13. Procedure. 

14. Remedies. 


OONA AUR WHE 


1. Contracts Usurious on Face. 

Where usury is set forth by plaintiff, and not 
disclosed by plea or allegation of defendant, 
such note or contract cannot be enforced in a 
court of law or equity, upon grounds of public 
policy. Isler v. Brunson, 25 Tenn. 277, 1845 
Tenn. LEXIS 80 (1845); Causey v. Yates, 27 
Tenn. 605, 1848 Tenn. LEXIS 5 (1848); Cate v. 
Blair, 46 Tenn. 639, 1869 Tenn. LEXIS 110 
(1869); Perkins v. Watson, 61 Tenn. 173, 1872 
Tenn. LEXIS 357 (1872); First Nat’l Bank v. 
Mann, 94 Tenn. 17, 27 S.W. 1015, 1894 Tenn. 
LEXIS 21, 27 L.R.A. 565 (1894); Stewart v. 
Lathrop Mfg. Co., 95 Tenn. 497, 32 S.W. 464, 
1895 Tenn. LEXIS 122 (1895); Bang v. Phelps & 
Bigelow Windmill Co., 96 Tenn. 361, 34 S.W. 
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516, 1895 Tenn. LEXIS 38 (1896); Stone’s River 
Nat’ Bank v. Walter, 104 Tenn. 11, 55 S.W. 301, 
1899 Tenn. LEXIS 3 (1899). 

Note calling for 10% interest was void where 
statute providing for 10% interest was not 
effective until after note was executed. Ingra- 
ham v. Plunk, 1 Shan. 185 (1865); Baker v. 
Haralson, 1 Shan. 537 (1876); Walker v. Clark, 
2 Shan. 566 (1877). 

Where the stipulations in a contract do not 
provide, in so many words, for a rate of interest 
higher than the legal rate, still, if it can be 
ascertained from such stipulations, by mere 
calculation, that the amount contracted for as 
interest results from a rate exceeding the legal 
rate, the usury sufficiently appears upon the 
face of the contract, and renders it nonenforce- 
able. Wallace v. Goodlet, 93 Tenn. 598, 30 S.W. 
27, 1894 Tenn. LEXIS 4 (1894); Wallace v. 
Goodlett, 104 Tenn. 670, 58 S.W. 343, 1900 
Tenn. LEXIS 42 (1900). 

A note, though purporting to be given for 
labor and materials, was usurious upon its face, 
where it provided for six percent interest until 
its maturity and for 10% interest after its 
maturity until paid. Bang v. Phelps & Bigelow 
Windmill Co., 96 Tenn. 361, 34 S.W. 516, 1895 
Tenn. LEXIS 38 (1896). 


2. —Meaning of Face. 

In determining whether an instrument is 
usurious on its face, the “face” is not confined to 
one side of the paper, but a separately signed 
security or pledge agreement on the reverse 
side of a note is a separate instrument and the 
pledge is not on the face of the instrument and 
its provisions cannot invalidate the note. Bird- 
whistell v. Y-12 Employees Federal Credit 
Union, 422 S.W.2d 896, 1967 Tenn. App. LEXIS 
252 (Tenn. Ct. App. 1967). 


3. —Suit on Original Debt. 

A note or other instrument void for usury 
appearing on its face may be disregarded, and 
suit may be maintained upon the original con- 
sideration, for, as between the maker and 
payee, the payee can abandon the illegal writ- 
ten evidence of the debt and recover from the 
maker upon the original consideration in a suit 
for that purpose. Scruggs v. Luster, 48 Tenn. 
150, 1870 Tenn. LEXIS 27 (1870); Ottenheimer 
v. Cook, 57 Tenn. 309, 1872 Tenn. LEXIS 426 
(1872); Exchange & Deposit Bank v. Swepson, 
69 Tenn. 355, 1878 Tenn. LEXIS 96 (1878); 
First Nat'l] Bank v. Mann, 94 Tenn. 17, 27 S.W. 
1015, 1894 Tenn. LEXIS 21, 27 L.R.A. 565 
(1894); Stewart v. Lathrop Mfg. Co., 95 Tenn. 
497, 32 S.W. 464, 1895 Tenn. LEXIS 122 (1895); 
Bang v. Phelps & Bigelow Windmill Co., 96 
Tenn. 361, 34 S.W. 516, 1895 Tenn. LEXIS 38 
(1896). 

A note usurious on its face does not operate to 
extinguish the original debt, and cannot be 
used as evidence of such debt or as evidence of 
its extinguishment. Ottenheimer v. Cook, 57 
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Tenn. 309, 1872 Tenn. LEXIS 426 (1872); Wal- 
lace v. Goodlet, 93 Tenn. 598, 30 S.W. 27, 1894 
Tenn. LEXIS 4 (1894); Wallace v. Goodlett, 104 
Tenn. 670, 58 S.W. 348, 1900 Tenn. LEXIS 42 
(1900). 

While an action cannot be maintained on a 
note void for usury, still an action may be 
maintained upon the original consideration. If 
the declaration on the note is demurred to, 
because of the usury, the plaintiff may file an 
amended count upon the original consideration. 
Baker v. Haralson, 1 Shan. 537 (1876). 

Where deed and note showed retention of 
vendor’s lien, but note was void on account of 
usury, the lien could not be enforced for the 
satisfaction of the note; but in suit on the 
original consideration agreed to be paid, the 
vendor had an implied lien on the land, which 
could be enforced. Brannan v. Davis, 5 Tenn. 
App. 72, — S.W. —, 1927 Tenn. App. LEXIS 37 
(Tenn. Ct. App. 1927). 

As between maker and payee, the payee can 
abandon the usurious note, and recover on the 
original consideration in a suit for that pur- 
pose. Brannan v. Davis, 5 Tenn. App. 72, —S.W. 
—, 1927 Tenn. App. LEXIS 37 (Tenn. Ct. App. 
1927); Rush v. Chattanooga Du Pont Employ- 
ees’ Credit Union, 210 Tenn. 344, 358 S.W.2d 
333, 1962 Tenn. LEXIS 445 (1962). 


4, ——Improper Parties. 

The mere assignee or endorsee of a note void 
for usury upon its face, without more, and 
without the assignment of the claim or debt 
growing out of the original consideration, or 
without the maker’s express promise to pay the 
debt to him, cannot recover of the maker, upon 
the original consideration for which the note 
was given. Ottenheimer v. Cook, 57 Tenn. 309, 
1872 Tenn. LEXIS 426 (1872); First Nat'l Bank 
v. Mann, 94 Tenn. 17, 27 S.W. 1015, 1894 Tenn. 
LEXIS 21, 27 L.R.A. 565 (1894); Stewart v. 
Lathrop Mfg. Co., 95 Tenn. 497, 32 S.W. 464, 
1895 Tenn. LEXIS 122 (1895). 

Where the note is void for usury, the action 
upon the original consideration cannot be 
maintained against the surety on the note, 
because he did not receive the original consid- 
eration, and does not owe it; and no recovery 
can be had against him upon any other promise 
not in writing he may have made to pay it, 
because the parol promise to pay the debt of 
another is void under the statute of frauds. 
Baker v. Haralson, 1 Shan. 537 (1876). 


5. Contracts Not Usurious on Face. 
Where a note is discounted, a loan is made, or 
a debt is otherwise contracted or extended, at a 
greater than the legal rate of interest, the 
transaction is usurious to the extent of the 
usury, but if the usury does not appear upon the 
face of the note or contract, it is not void as to 
the entire contract, but it is voidable only as to 
the excess over legal interest. Tilford v. Sum- 
ner’s Ex’rs, 10 Tenn. 255, 1829 Tenn. LEXIS 5 
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(1829); Dews v. Eastham, 10 Tenn. 463, 1830 
Tenn. LEXIS 18 (1830); Reed v. Moore, 19 Tenn. 
80, 1838 Tenn. LEXIS 17 (1838); Boyers v. 
Boddie, 22 Tenn. 666, 1842 Tenn. LEXIS 175 
(1842); Ramsey v. Clark, 23 Tenn. 244, 1843 
Tenn. LEXIS 69 (1843); Isler v. Brunson, 25 
Tenn. 277, 1845 Tenn. LEXIS 80 (1845); Essel- 
man v. Wells & Ewing, 27 Tenn. 482, 1847 Tenn. 
LEXIS 110 (1847); Causey v. Yates, 27 Tenn. 
605, 1848 Tenn. LEXIS 5 (1848); Parham v. 
Pulliam, 45 Tenn. 497, 1868 Tenn. LEXIS 38 
(1868); McFerrin & Menifee v. White, 46 Tenn. 
499, 1869 Tenn. LEXIS 86 (1869); Cate v. Blair, 
46 Tenn. 639, 1869 Tenn. LEXIS 110 (1869); 
Ward v. Brandon, 48 Tenn. 490, 1870 Tenn. 
LEXIS 97 (1870); Jackson v. Collins, 49 Tenn. 
491, 1871 Tenn. LEXIS 36 (1871); Senter & Co. 
v. Bowman, 52 Tenn. 14, 1871 Tenn. LEXIS 227 
(1871); Apperson v. Cross, 52 Tenn. 481, 1871 
Tenn. LEXIS 282 (1871); Chafin v. Lincoln Sav. 
Bank, 54 Tenn. 499, 1872 Tenn. LEXIS 77 
(1872); Cheek v. Merchants’ Nat] Bank, 57 
Tenn. 618, 1873 Tenn. LEXIS 275 (1873); Ste- 
phenson v. Landis, 82 Tenn. 433, 1884 Tenn. 
LEXIS 144 (1884); Hubbell v. Morristown Land 
& Improv. Co., 95 Tenn. 585, 32 S.W. 965, 1895 
Tenn. LEXIS 132 (1895); Bradshaw v. Van Valk- 
enburg, 97 Tenn. 316, 37 S.W. 88, 1896 Tenn. 
LEXIS 146 (1896); Memphis Bethel v. Conti- 
nental Nat’! Bank, 101 Tenn. 130, 45 S.W. 1072, 
1898 Tenn. LEXIS 40 (1898); Stone’s River 
Nat’l Bank v. Walter, 104 Tenn. 11, 55 S.W. 301, 
1899 Tenn. LEXIS 3 (1899); McConnell v. Mont- 
gomery, 17 Tenn. App. 92, 65 S.W.2d 1077, 1933 
Tenn. App. LEXIS 47 (Tenn. Ct. App. 1933). 

The sale of an accommodation note or bill at 
a greater rate of discount than the legal inter- 
est does not discharge the accommodation en- 
dorser from all liability upon the bill. Perkins v. 
Watson, 61 Tenn. 173, 1872 Tenn. LEXIS 357 
(1872). 

A note bearing a higher rate of interest than 
the legal rate of this state, but not exceeding 
the legal rate of the state in which it purports 
and is alleged to have been executed, or in 
which it is payable (the legal rate of which state 
should be averred in the declaration and 
proved), is not rendered illegal on its face when 
shown, under proper pleas and proof, to have 
been, in fact, a contract made in the state, and 
to be performed here, and judgment will be 
rendered on it for the principal and the legal 
interest of this state. Richardson v. Brown & 
Lyles, 68 Tenn. 242, 1877 Tenn. LEXIS 31 
(1877); Stephenson v. Landis, 82 Tenn. 433, 
1884 Tenn. LEXIS 144 (1884). 

A note bearing interest at the rate of 10%, 
and purporting to have been executed at a date 
when such rate was lawful, but not actually 
signed and delivered until a time subsequent to 
the repeal of the law permitting such rate, is 
not usurious upon its face, and is valid to the 
extent of the money lent and lawful interest, 
and is voidable only as to the usurious excess; 
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and where defendant (the maker or his surety) 
does not file a written and sworn plea setting 
forth specially facts showing usury, evidence is 
inadmissible to show the time of the signing 
and delivery to be subsequent to the date of the 
note and the repeal of such law. Stephenson v. 
Landis, 82 Tenn. 433, 1884 Tenn. LEXIS 144 
(1884). 


6. Impact on Endorser. 

While the endorser of a usurious note sold at 
discount is liable only for what the holder paid 
for it, with legal interest thereon, yet if the 
endorser pay the whole sum of the debt, he 
shall not recover the difference between the 
debt and what the holder paid for the note, with 
legal interest, or if he permit judgment to go 
against him for the full amount chancery will 
not relieve him, because the holder was not a 
party to a usurious transaction. May v. Camp- 
bell, 26 Tenn. 450, 1846 Tenn. LEXIS 154 
(1846); Holeman v. Hobson, 27 Tenn. 127, 1847 
Tenn. LEXIS 58 (1847). 


7. Impact on Security. 

If a note is void for usury, the security is also 
void but if the note is invalid to some extent, 
the security is valid to the same extent. McFer- 
rin & Menifee v. White, 46 Tenn. 499, 1869 
Tenn. LEXIS 86 (1869); Memphis Bethel v. 
Continental Nat'l Bank, 101 Tenn. 130, 45 S.W. 
1072, 1898 Tenn. LEXIS 40 (1898). 


8. Impact on Sureties. 

A contract for extension in consideration of 
the advance payment of interest for the ex- 
tended period, though including usury, would 
release the surety, when made without his 
knowledge and assent, for the payment of the 
legal interest afforded a sufficient consideration 
without the aid of the usury, and the usury 
being illegal and separable, did not vitiate the 
entire consideration. Wilson v. Langford, 24 
Tenn. 320, 1844 Tenn. LEXIS 64 (1844); Stone’s 
River Nat'l Bank v. Walter, 104 Tenn. 11, 55 
S.W. 301, 1899 Tenn. LEXIS 3 (1899). 

A surety signing a negotiable note, with a 
blank as to the date of payment to be filled up 
by the maker not to exceed a certain time, is 
bound thereon to an innocent holder, though 
the limit of the time of payment is materially 
extended, for the payee of the note, who ad- 
vances his money on the same without any 
knowledge of the violated restrictions, is pro- 
tected by the rule as to innocent holders, and he 
is not deprived of the protection of the rule 
because he contracts for a rate of interest above 
the legal rate, taking a separate note or notes 
for the usury. Waldron v. Young, 56 Tenn. 777, 
1872 Tenn. LEXIS 202 (1872); Frazier v. Gains, 
61 Tenn. 92, 1872 Tenn. LEXIS 345 (1872). 

An agreement for delay based upon consider- 
ation of contract for usurious interest, which is 
illegal and void, will not discharge a surety, 
though made without his knowledge and as- 
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sent. White v. Summers, 60 Tenn. 154, 1873 
Tenn. LEXIS 427 (1873); Seay v. Ferguson, 1 
Cooper’s Tenn. Ch. 287 (1873); Howell v. Sevier, 
69 Tenn. 360, 1878 Tenn. LEXIS 97, 27 Am. 
Rep. 771 (1878); McKamy v. McNabb, 97 Tenn. 
236, 36 S.W. 1091, 1896 Tenn. LEXIS 131 
(1896); Stone’s River Nat’l Bank v. Walter, 104 
Tenn. 11, 55 S.W. 301, 1899 Tenn. LEXIS 3 
(1899). 

The rule is the same where the additional 
sum of stipulated usury is actually paid within 
the time of the delay agreed upon. Howell v. 
Sevier, 69 Tenn. 360, 1878 Tenn. LEXIS 97, 27 
Am. Rep. 771 (1878); McLin v. Brakebill, 3 
Shan. 82 (1879). 


9. Rights of Holder. 

The innocent purchaser of a note in due 
course of trade for a valuable consideration, 
and without notice of any usury therein, is not 
affected by the usury between the original 
parties. Bradshaw v. Van Valkenburg, 97 Tenn. 
316, 37 S.W. 88, 1896 Tenn. LEXIS 146 (1896). 

A contract to extend time for payment made 
in consideration of payment of usurious inter- 
est does not affect the right of the holder to sue 
thereon if the original note was not tainted. 
Sinard v. Harris, 2 Tenn. Civ. App. (2 Higgins) 
486 (1911). 


10. Collateral Agreements. 

Where the full amount of the note is actually 
advanced, so that there is no usury in the note 
itself, the collateral, independent, parol agree- 
ment of the partner so executing the note to pay 
usurious interest on the note for the loan of the 
money will not affect the validity of such note, 
and the note for money so borrowed for the 
benefit of the firm, and executed in the firm 
name by one partner, will bind the firm. Bowers 
v. Douglass, 39 Tenn. 376, 1859 Tenn. LEXIS 
229 (1859). 

A collateral, independent agreement for usu- 
rious interest on a loan, separate and distinct 
from the contract evidenced by the note for the 
amount of the loan, in which there is no usury, 
does not, in any way, affect the validity of the 
note. Bowers v. Douglass, 39 Tenn. 376, 1859 
Tenn. LEXIS 229 (1859); Stone’s River Nat'l 
Bank v. Walter, 104 Tenn. 11, 55 S.W. 301, 1899 
Tenn. LEXIS 3 (1899). 

A deed of trust securing notes, some of which 
are nonenforceable because usurious upon 
their face, and others not so usurious, is not 
invalid as to the valid notes and is not invalid 
as to such usurious notes, except as to the 
usury, where the maker thereof seeks a cancel- 
ation of deed of trust and the notes. Sporrer v. 
Eifler, 48 Tenn. 633, 1870 Tenn. LEXIS 125 
(1870). 

A, as its payee, sued upon a nonusurious note 
representing the principal of a loan, and had 
the status of a holder in due course thereof. He 
was not deprived of that status by reason of the 
fact that he at the same time took a series of 
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notes for the interest to accrue on the principal 
note though such notes contained usury, such 
not being sued on. Waldron v. Young, 56 Tenn. 
777, 1872 Tenn. LEXIS 202 (1872). 


11. Partnerships. 

One partner cannot bind the firm by a con- 
tract containing usury, and a note for borrowed 
money, embracing usury in fact, though not so 
appearing upon its face, executed by one part- 
ner in the firm name, does not bind the other 
partner, without proof of his knowledge or as- 
sent thereof. Hutchins v. Turner, 27 Tenn. 415, 
1847 Tenn. LEXIS 94 (1847); Bowers v. Doug- 
lass, 39 Tenn. 376, 1859 Tenn. LEXIS 229 
(1859). 


12. New Note. 

A new note made in lieu of a note void for 
usury is well supported by the money previ- 
ously lent, or by the original consideration, and 
can be avoided only to the extent of the usury 
contained in it. Tilford v. Sumner’s Ex’rs, 10 
Tenn. 255, 1829 Tenn. LEXIS 5 (1829); Stewart 
v. Lathrop Mfg. Co., 95 Tenn. 497, 32 S.W. 464, 
1895 Tenn. LEXIS 122 (1895). 


13. Procedure. 

It was irregular to give judgment and award 
execution for the principal and legal interest, 
upon discharging the supersedeas of the jus- 
tice’s (now general sessions judge’s) judgment, 
and to retain the cause in court to try the 
question of usury afterwards. The amount of 
the usury should be ascertained before the 
judgment is entered; but where the merits were 
clearly attained, without prejudice to either 
party, the Supreme Court would not reverse the 
case for such irregularity assigned as error by 
the plaintiff in whose favor it was committed. 
Officer v. Price, 13 Tenn. 284, 13 Tenn. 285, 
1833 Tenn. LEXIS 164 (1833). 

To a plea of usury which only went to part of 
the cause of action, the plaintiff could reply and 
take issue upon the question of usury, and 
demand a judgment by default for the balance 
of the debt as appeared from so much of the 
cause of action as remained unanswered, for 
judgment could be rendered for the amount 
admitted to be due and the question as to the 
usury tried afterwards upon the issue made as 
to the same. Reed v. Moore, 19 Tenn. 80, 1838 
Tenn. LEXIS 17 (1838); Young v. Fentress, 29 
Tenn. 151, 1849 Tenn. LEXIS 31 (1849). 

Where a sale under a deed of trust is enjoined 
because of alleged usury in the debt thereby 
secured, and the defendant’s answer admits a 
certain amount of usury, but not as much as is 
alleged by complainant the latter has the right 
to have the amount really due ascertained 
before a decree of sale can be properly made. 
Pante v. Bethel, Wheatley & Lonsdale, 56 Tenn. 
666, 1872 Tenn. LEXIS 187 (1872). 


14. Remedies. 
A borrower’s remedies for a violation of the 
limitations on loan charges and interest rates 
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imposed by T.C.A. § 45-5-101 et seq. are lim- 
ited to the remedies prescribed by the general 
statutes of this chapter pertaining to interest 
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and other charges by lenders. Hathaway v. 
First Family Fin. Servs., 1 S.W.3d 634, 1999 
Tenn. LEXIS 408 (Tenn. 1999). 


47-14-118. Usury or excessive charges — Statute of limitations. 


(a) No action shall be brought on any claim for usury after three (3) years 
from the date of last payment of the same or foreclosure or court action, 


whichever ensues first. 


(b) No action shall be brought on any claim for excessive loan charges, 
commitment fees, or brokerage commissions after three (3) years from the date 
of payment of the charges, fees or commissions. 


History. 
Acts 1979, ch. 203, § 17. 


Compiler’s Notes. 

Former §§ 47-14-102 — 47-14-118 (Acts 
1786, ch. 4, § 5; Acts 1803, ch. 6, § 1; Acts 
1835-1836, ch. 50, §§ 1-5; Acts 1843-1844, ch. 
181; Code 1858, §§ 1943-1955; Acts 1899, ch. 
189, § 1; Acts 1901, ch. 60, § 1; Acts 1903, ch. 
439, § 1; Shannon §8§ 3491al, 3492, 3493, 
3493al, 3494-3504, 3504a1; Williams §§ 7300- 
7303, 7305-7316; Code 1932, §§ 7300-7303, 
7305-7316; T.C.A. (orig. ed.), 47-1602 — 47- 
1618; Acts 19638, ch. 81, § 1(10-104(3)); Acts 
1967, ch. 217, § 1; Acts 1969, ch. 61, § 1; Acts 


1976, ch. 844, § 1) were repealed by Acts 1979, 
ch. 203, § 24 and present §§ 47-14-102 — 
47-14-124 substituted therefor. 


Cross-References. 
Limitation of action for usury, § 28-3-107. 


Textbooks. 
Tennessee Jurisprudence, 24 Tenn. Juris., 
Usury, § 29. 


Cited: 

Pacific Eastern Corp. v. Gulf Life Holding Co. 
(In re Pacific Eastern Corp.), 223 B.R. 523, 1998 
Bankr. LEXIS 1000 (Bankr. M.D. Tenn. 1998). 


NOTES TO DECISIONS 


Analysis 


. In General. 

. Last Payment. 

. Running of Statute. 
. Interest. 


= Bb CN 


. In General. 

The enactment of this section repealed by 
implication the two-year statute of limitations 
in § 28-3-107. Pacific E. Corp. v. Gulf Life 
Holding Co., 902 S.W.2d 946, 1995 Tenn. App. 
LEXIS 215 (Tenn. Ct. App. 1995). 

The three-year statute of limitations in this 
section applies to causes of action for usury 
existing on May 1, 1979, and to causes of action 
for usury accruing after May 1, 1979, based on 
lending transactions entered into prior to May 
1, 1979. Pacific E. Corp. v. Gulf Life Holding 
Co., 902 S.W.2d 946, 1995 Tenn. App. LEXIS 
215 (Tenn. Ct. App. 1995). 


2. Last Payment. 
The term “last payment” in subsection (a) 
means the final payment of the loan. Pacific E. 


Corp. v. Gulf Life Holding Co., 902 S.W.2d 946, 
1995 Tenn. App. LEXIS 215 (Tenn. Ct. App. 
1995). 


3. Running of Statute. 

In order to begin the running of the statute of 
limitations, the payment must be the one that 
brings the dealings between the parties to a 
close; paying of a note is not a final payment if 
it is one of a series of notes in a continuing 
transaction, but paying of a note is a final 
payment if it is a novation or final settlement. 
Pacific E. Corp. v. Gulf Life Holding Co., 902 
S.W.2d 946, 1995 Tenn. App. LEXIS 215 (Tenn. 
Ct. App. 1995). 


4. Interest. 

Question whether insurance premiums for 
an insurance policy on the life of the borrower’s 
president were actually disguised usurious in- 
terest, or were bona fide expenses, created a 
genuine factual dispute preventing summary 
judgment for the lender. Pacific E. Corp. v. Gulf 
Life Holding Co., 902 S.W.2d 946, 1995 Tenn. 
App. LEXIS 215 (Tenn. Ct. App. 1995). 
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DECISIONS PRIOR TO 1979 


Analysis 


. In General. 

. Suit Against National Bank. 
. Continuous Transactions. 
Settlement. 

. Novation. 


- In General. 

Limitation against payer does not begin to 
run until the principal with legal interest 
thereon is paid. Shankland v. Nelson, 1 Coo- 
per’s Tenn. Ch. 459 (1873). 


2. Suit Against National Bank. 

Limitation period for a suit against a na- 
tional bank to recover the penalty for taking 
usury began at the time the usury was taken, 
or retained out of the note discounted, and not 
at its maturity. Bobo v. People’s Nat’l Bank, 92 
Tenn. 444, 21 S.W. 888, 1892 Tenn. LEXIS 91 
(1893), overruled in part, Meredith v. American 
Nat'l Bank, 127 Tenn. 90, 153 S.W. 479, 1912 
Tenn. LEXIS 12 (1912). 


3. Continuous Transactions. 

In the case of continuous usurious transac- 
tions, the statutes of limitation do not com- 
mence to run until the principal, with the legal 
interest thereon, is paid, for the excess of usu- 
rious interest will be applied to the payment of 
the principal sum due, and therefore, until the 
principal sum be, by such payments and appli- 
cation, satisfied and discharged, the borrower 
is not entitled in equity to recover anything 
back from the lender, and, until the principal is 
paid, the statutes of limitation do not com- 
mence to run against an action for the recovery 
of usury paid. Weatherhead v. Boyers, 15 Tenn. 


47-14-119. Choice of laws. 


544, 15 Tenn. 545, 1835 Tenn. LEXIS 44 (1835); 
Boyers v. Boddie, 22 Tenn. 666, 1842 Tenn. 
LEXIS 175 (1842); Wood v. Todd, 62 Tenn. 89, 
1873 Tenn. LEXIS 147 (1873); Star Sav. & Loan 
Ass’n v. Woods, 100 Tenn. 121, 42 S.W. 872, 
1897 Tenn. LEXIS 94 (1897). 

Where the debtor of a bank periodically re- 
newed his note, paying the old note, accrued 
interest and usury by checks which the bank 
marked “paid” and charged to deposit thus 
placed to his credit, there was such a continu- 
ous transaction as to toll the running of the 
statute against the recovery of usury. Hayes v. 
Bank of Lewisburg, 39 S.W. 753, 1897 Tenn. Ch. 
App. LEXIS 13 (1897); Russellville Bank & 
Trust Co. v. McGhee, 16 Tenn. App. 460, 65 
S.W.2d 202, 1932 Tenn. App. LEXIS 16 (Tenn. 
Ct. App. 1932). 


4, Settlement. 

The statute runs from date of settlement 
made between the parties. Lauderdale v. Rog- 
ers, 6 Tenn. App. 26, — S.W. —, 1927 Tenn. App. 
LEXIS 114 (Tenn. Ct. App. 1927). 

Where there is a series of transactions be- 
tween the parties, the statute begins to run 
from the settlement of each debt. Russellville 
Bank & Trust Co. v. McGhee, 16 Tenn. App. 
460, 65 S.W.2d 202, 1932 Tenn. App. LEXIS 16 
(Tenn. Ct. App. 1932). 


5. Novation. 

Novation by settlement and taking new note 
and mortgage securing it does not cut off the 
right of the debtor to assert claims for usury in 
the original transactions. Limitation begins to 
run from novating settlement. Crabb v. Cole, 19 
Tenn. App. 201, 84 S.W.2d 597, 1935 Tenn. App. 
LEXIS 34 (Tenn. Ct. App. 1935). 


In any transaction otherwise subject to this chapter which is not subject to 
the disclosure requirements of the federal Consumer Credit Protection Act, 
where the transaction bears a reasonable relationship to this state and also to 
another state or nation, the parties may agree in the written contract 
evidencing such transaction that the laws of this state or of any other such 
state or nation shall govern their rights and duties with respect to interest, 
loan charges, commitment fees, and brokerage commissions. 


was transferred to § 47-14-125 by the code 
commission in 1979. 
The federal Consumer Credit Protection Act, 


History. 
Acts 1979, ch. 203, § 18. 


Compiler’s Notes. 
Former § 47-14-119, concerning compliance 
with federal consumer credit protection law, 


referred to in this section, is compiled in 15 
U.S.C. § 1601 et seq. and 18 U.S.C. § 891 et 
seq. 
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NOTES TO DECISIONS 


Analysis 


1. Presumption for Legal Agreements. 
2. Foreign Law Applied. 


1. Presumption for Legal Agreements. 

This statute embodies a long recognized 
choice-of-law principle unique in usury cases 
that parties are presumed to have chosen that 
law which will uphold the legality of their 
bargain. That law which will lend the greatest 
validity to the transaction will be applied if it is 
otherwise logically relevant. Goodwin Bros. 
Leasing, Inc. v. H & B, Inc., 597 S.W.2d 303, 
1980 Tenn. LEXIS 440 (Tenn. 1980). 


2. Foreign Law Applied. 
Where Tennessee corporation entered into a 
sale and leaseback agreement with a Kentucky 


corporation that in essence created a loan usu- 
rious under Tennessee law but not under Ken- 
tucky law; where the contract expressly made 
Kentucky law applicable; and where, although 
signed in Tennessee and relating to property in 
Tennessee, the contract required all payments 
to the Kentucky corporation to be made to its 
head office in Kentucky; the Kentucky-law pro- 
vision would be upheld under the principles 
embodied in § 47-1-105 and this section. The 
facts that the Kentucky-law provision was in- 
serted in the contract for the sole purpose of 
avoiding Tennessee’s usury law, and that the 
Kentucky corporation had domesticated its 
charter in Tennessee, did not alter the result. 
Goodwin Bros. Leasing, Inc. v. H & B, Inc., 597 
S.W.2d 303, 1980 Tenn. LEXIS 440 (Tenn. 
1980). 


DECISIONS PRIOR TO 1979 


Analysis 


. Presumptions as to Foreign Law. 
. Foreign Law Applied. 

Intent to Evade Usury Law. 
—Good Faith Presumed. 

. Indicia of Applicable Law. 


m OR ONDE 


. Presumptions as to Foreign Law. 

There is no presumption that the laws of 
another state are the same as those of this state 
in the matter of penalties for charging usurious 
rate of interest, or stipulating on the face of the 
note for usurious rate of interest. Union & 
Planters Bank & Trust Co. v. Evans, 8 Tenn. 
App. 63, — S.W.2d —, 1928 Tenn. App. LEXIS 
108 (Tenn. Ct. App. 1928). 

On a note executed under the law of Missis- 
sippi where the laws of that state are not 
proved, the presumption is that the rate of 
interest allowed in this state applies. Union & 
Planters Bank & Trust Co. v. Evans, 8 Tenn. 
App. 63, — S.W.2d —, 1928 Tenn. App. LEXIS 
108 (Tenn. Ct. App. 1928). 


2. Foreign Law Applied. 

The contract of a surety, made in this state, 
upon a note payable by its terms in another 
state, and with reference to the law of the other 

. state, and bearing a rate of interest authorized 
by the law of the state where payment is to be 
made, but exceeding the lawful rate of this 
state, is valid and binding upon the surety, and 
will be enforced against him by the courts of 
this state, unless such contract was so made 
payable in the other state for the purpose of 
evading the usury laws of this state. Parham v. 
Pulliam, 45 Tenn. 497, 1868 Tenn. LEXIS 38 
(1868); Sharp v. Davis, 66 Tenn. 607, 1874 
Tenn. LEXIS 188 (1874). 

Where a bill of exchange is drawn in another 
state, with interest after maturity at a legal 


rate in that state, but at a higher rate than that 
allowed in this state, made payable in this 
state, and endorsed by a person in this state as 
a part of the contract, and then sold before 
maturity to an innocent purchaser, for a valu- 
able consideration, in due course of trade, the 
endorser is bound on the same as such. Rich- 
ardson v. Brown & Lyles, 68 Tenn. 242, 1877 
Tenn. LEXIS 31 (1877); Hubbell v. Morristown 
Land & Improv. Co., 95 Tenn. 585, 32 S.W. 965, 
1895 Tenn. LEXIS 1382 (1895). 

A contract made as a contract of another 
state, expressly authorized by the laws of that 
state, which laws are proved and appear in the 
record, is not usurious here, if not usurious 
there, although the rate of interest expressed 
on the face of the contract is greater than that 
allowed by our laws. Pioneer Sav. & Loan Co. v. 
Cannon, 96 Tenn. 599, 36 S.W. 386, 1896 Tenn. 
LEXIS 14, 54 Am. St. Rep. 858, 33 L.R.A. 112 
(1896); Neal v. New Orleans Loan, Bldg. & Sav. 
Ass’n, 100 Tenn. 607, 46 S.W. 755, 1898 Tenn. 
LEXIS 24 (1898); Bedford v. Eastern Bldg. & 
Loan Ass’n, 181 U.S. 227, 21 S. Ct. 597, 45 L. 
Ed. 834, 1901 U.S. LEXIS 1361 (1901). 

Where a transaction, in which notes were 
given bearing eight percent interest, took place 
in Alabama where such rate was lawful, and 
the payee resided in West Virginia, and the 
maker in Tennessee, where they were made 
payable at a bank in Tennessee, with which the 
maker transacted business, for his conve- 
nience, it was held that the law of Alabama 
applied, and the notes were not usurious, be- 
cause the interest rate was higher than that 
allowed by Tennessee law, and the notes were 
enforceable in Tennessee. Bowman v. Price, 143 
Tenn. 366, 226 S.W. 210, 1920 Tenn. LEXIS 25 
(1920). 


np 
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3. Intent to Evade Usury Law. 

If the parties, in order to evade the law of this 
state against usury, resort to the subterfuge of 
going into another state, and there going 
through with the formality of the delivery of the 
money by the lender to the borrower, and of 
reducing the contract to writing, and then re- 
turning to this state where the usurious inter- 
est is, afterwards, received in this state, in 
pursuance of the contract, the transaction is 
usurious. Murphy v. State, 40 Tenn. 249, 1859 
Tenn. LEXIS 67 (1859); Bolton v. Street, 43 
Tenn. 31, 1866 Tenn. LEXIS 12 (1866). 

If the making of a contract in one place where 
a higher rate of interest is allowed, to be 
performed in another place where the rate of 
interest allowed is lower, is a mere device to 
evade the usury laws of the place of perfor- 
mance, and such contract contains a stipulation 
for the payment of the higher rate of interest, it 
will be usurious. Bolton v. Street, 43 Tenn. 31, 
1866 Tenn. LEXIS 12 (1866); Parham v. Pul- 
lam, 45 Tenn. 497, 1868 Tenn. LEXIS 38 
(1868); Sharp v. Davis, 66 Tenn. 607, 1874 
Tenn. LEXIS 188 (1874). 

If a contract expressly provides for its perfor- 
mance in a place other than that where it is 
made, the parties may, in good faith, stipulate 
for the payment of interest according to the law 
of either place; and in such case, the contract 
will not be tainted with usury, unless such 
contract is resorted to as a mere device to evade 
the usury laws. Bolton v. Street, 43 Tenn. 31, 
1866 Tenn. LEXIS 12 (1866); Parham v. Pul- 
liam, 45 Tenn. 497, 1868 Tenn. LEXIS 38 
(1868); Overton v. Bolton, 56 Tenn. 762, 1872 
Tenn. LEXIS 201, 24 Am. Rep. 367 (1872); 
Sharp v. Davis, 66 Tenn. 607, 1874 Tenn. 
LEXIS 188 (1874); Brown v. Gardner, 72 Tenn. 
145, 1879 Tenn. LEXIS 12 (1879). 


4, —Good Faith Presumed. 

As respects the claim of usury, neither the 
place of execution nor that of performance con- 
clusively fixes the law governing the contract, 
but this is to be determined from the intention 
of the parties, gathered from the instrument, 
taken in connection with all the circumstances 
surrounding the transaction; but such intent 
must have been entertained in good faith, and 
not for the purpose of evading any usury law, 
and the presumption is against an unlawful 
intent. Bowman v. Price, 143 Tenn. 366, 226 
S.W. 210, 1920 Tenn. LEXIS 25 (1920). 

Every presumption or intendment is against 
an intention to violate the law. Bowman v. 
Price, 143 Tenn. 366, 226 S.W. 210, 1920 Tenn. 
LEXIS 25 (1920). 
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5. Indicia of Applicable Law. 

Where a note purports on its face to have 
been executed in another state, and it contains 
a stipulation for the payment of interest, after 
its maturity, at a rate legal there, but in excess 
of the legal rate here, it is competent for the 
defendant to put in issue, by a proper plea, the 
fact as to whether it was executed in Tennessee 
or not; and if it is found to have been executed 
in this state, and usury is thus made to appear 
under the plea and proof, the note is not 
thereby rendered void, but the excess of inter- 
est above the legal rate is released. Thompson 
v. Collins, Kellogg & Kirby, 39 Tenn. 441, 1859 
Tenn. LEXIS 245 (1859); Bolton v. Street, 43 
Tenn. 31, 1866 Tenn. LEXIS 12 (1866); Senter 
& Co. v. Bowman, 52 Tenn. 14, 1871 Tenn. 
LEXIS 227 (1871); Richardson v. Brown & 
Lyles, 68 Tenn. 242, 1877 Tenn. LEXIS 31 
(1877). 

The place of the contract depends not upon 
the place where the note or bill is made, drawn, 
or dated, but upon the place where it is deliv- 
ered from drawer to drawee, from promissor to 
payee, from endorser to endorsee, for the place 
of delivery of the contract is the place of the 
contract. Senter & Co. v. Bowman, 52 Tenn. 14, 
1871 Tenn. LEXIS 227 (1871); Overton v. Bol- 
ton, 56 Tenn. 762, 1872 Tenn. LEXIS 201, 24 
Am. Rep. 367 (1872). 

The date of a note at a certain place raises 
the presumption that it is payable there, and, 
in the absence of any stipulation or proof to the 
contrary, such a note, made and delivered in 
this state, though dated in another, and con- 
tracting for a legal rate of interest in the other 
state, but for a higher rate than that allowed by 
the law of this state, is not usurious, if intended 
to be discharged in the other state, as by the 
sale of cotton by the payee as factor for the 
maker, on which the money was advanced. 
Senter & Co. v. Bowman, 52 Tenn. 14, 1871 
Tenn. LEXIS 227 (1871); Richardson v. Brown 
& Lyles, 68 Tenn. 242, 1877 Tenn. LEXIS 31 
(1877). 

Where a mortgagee, resident of Tennessee, 
accepted a draft in favor of mortgagor as con- 
sideration for the mortgage, but was compelled 
to pay a judgment on the draft rendered in New 
York, he was entitled to the New York rate of 
interest up to date of judgment, and thereafter 
to the Tennessee rate. Cocke v. Hatcher, 3 Tenn. 
Cas. 296, 4 S.W. 170 (1887). 

Usury is governed by the law of the place of 
delivery and performance of the contract. Hub- 
bell v. Morristown Land & Improv. Co., 95 Tenn. 
585, 32 S.W. 965, 1895 Tenn. LEXIS 132 (1895). 

The place of delivery is one of the leading 
indicia. Bowman v. Price, 143 Tenn. 366, 226 
S.W. 210, 1920 Tenn. LEXIS 25 (1920). 


(a) The charging of a time-price differential shall not be deemed to bring a 
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transaction within any regulation of interest, loans or loan charges, commit- 
ment fees, or brokerage commissions, regardless of whether the seller disposes 
of the contract containing the time-price differential pursuant to a prear- 
ranged agreement, on a recourse or nonrecourse basis, or otherwise. 

(b) It shall be permitted to include in a motor vehicle retail installment 
contract containing the time price differential any amounts actually paid, or to 
be paid, by a seller pursuant to an agreement with a buyer to discharge a 
security interest, lien or lease interest on property traded in by a buyer. It shall 
also be permitted for any lessor of a motor vehicle to include in a lease the 
outstanding balance of a prior loan or lease of a motor vehicle used as a 
trade-in, as well as other items that are capitalized or amortized during the 
lease term without any regulation of interest, loans or loan charges, commit- 
ment fees or brokerage commissions, regardless of whether the lessor disposes 
of the lease containing the payoff balance pursuant to a prearranged agree- 
ment, on a recourse basis, or otherwise. 


History. 

Acts 1979, ch. 203, § 19; 1999, ch. 40, § 1. 
Cited: 

In re Clausel, 32 B.R. 805, 1983 Bankr. 
LEXIS 5531 (Bankr. W.D. Tenn. 1983). 


NOTES TO DECISIONS 


1. Applicability. on the balance owed on a trade-in vehicle did 

Fact that T.C.A. § 47-14-120(b) allows for a not confer purchase money security interest 
creditor’s motor vehicle retail installment con- status on the financed negative equity. In re 
tract to contain a time-price differential and to Hayes, 376 B.R. 655, 2007 Bankr. LEXIS 3867 
charge interest for the financing of the payoff (Bankr. M.D. Tenn. Nov. 1, 2007). 


47-14-121. Interest on judgments — Rate. 


(a) Except as set forth in subsection (c), the interest rate on judgments per 
annum in all courts, including decrees, shall: 

(1) For any judgment entered between July 1 and December 31, be equal 
to two percent (2%) less than the formula rate per annum published by the 
commissioner of financial institutions, as required by § 47-14-105, for June 
of the same year; or 

(2) For any judgment entered between January 1 and June 30, be equal to 
two percent (2%) less than the formula rate per annum published by the 
commissioner of financial institutions, as required by § 47-14-105, for 
December of the prior year. 

(b) To assist parties and the courts in determining and applying the interest 
rate on judgments set forth in subsection (a) for the six-month period in which 
a judgment is entered, before or at the beginning of each six-month period the 
administrative office of the courts: 

(1) Shall calculate the interest rate on judgments that applies for the new 
six-month period pursuant to subsection (a); 

(2) Shall publish that rate on the administrative office of the courts’ web 
site; and 

(3) Shall maintain and publish on that web site the judgment interest 
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rates for each prior six-month period going back to the rate in effect for the 

six-month period beginning July 1, 2012. 

(c) Notwithstanding subsection (a) or (b), where a judgment is based on a 
statute, note, contract, or other writing that fixes a rate of interest within the 
limits provided in § 47-14-103 for particular categories of creditors, lenders or 
transactions, the judgment shall bear interest at the rate so fixed. 


History. 
Acts 1979, ch. 203, § 20; 1981, ch. 263, § 1; 
2008, ch. 655, § 1; 2012, ch. 1043, § 1. 


Section to Section References. 

This section is referred to in §§ 9-8-307, 
48-1-122, 48-249-506, 50-6-214, 66-29-125, 66- 
34-601. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 226. 


Cited: 

International Harvester Credit Corp. v. Hill, 
496 F. Supp. 329, 1979 U.S. Dist. LEXIS 9181 
(M.D. Tenn. 1979); Memphis Sheraton Corp. v. 
Kirkley, 640 F.2d 14, 1981 U.S. App. LEXIS 
21060 (6th Cir. Tenn. 1981); Carborundum Co. 
v. Tennessee Valley Authority, 518 F. Supp. 
1260, 1981 U.S. Dist. LEXIS 13673 (E.D. Tenn. 
1981); In re Strong, 12 B.R. 221, 1981 Bankr. 


LEXIS 3702 (Bankr. W.D. Tenn. 1981); Owens 
v. State, 710 S.W.2d 518, 1986 Tenn. LEXIS 831 
(Tenn. 1986); Harrington v. Harrington, 759 
S.W.2d 664, 1988 Tenn. LEXIS 189 (Tenn. 
1988); Beare Co. v. State, 814 S.W.2d 715, 1991 
Tenn. LEXIS 295 (Tenn. 1991); In re Dick, 136 
B.R. 1000, 1992 Bankr. LEXIS 301 (Bankr. 
W.D. Tenn. 1992); Austin v. State, 831 S.W.2d 
789, 1991 Tenn. App. LEXIS 938 (Tenn. Ct. 
App. 1991); Newton v. Cox, 954 S.W.2d 746, 
1997 Tenn. App. LEXIS 229 (Tenn. Ct. App. 
1997); Hayes v. Hayes (In re Hayes), 235 B.R. 
885, 1999 Bankr. LEXIS 785 (Bankr. W.D. 
Tenn. 1999); Ray Bell Constr. Co. v. State, — 
S.W.3d —, 2010 Tenn. App. LEXIS 737 (Tenn. 
Ct. App. Nov. 24, 2010); Moss v. Moss, — S.W.3d 
—, 2011 Tenn. App. LEXIS 190 (Tenn. Ct. App. 
Apr. 15, 2011); Smith v. Israel, — S.W.3d —, 
2011 Tenn. App. LEXIS 593 (Tenn. Ct. App. Oct. 
31, 2011). 


NOTES TO DECISIONS 


Analysis 


. In General. 

Bankruptcy. 

. Equitable Considerations. 
. Interest on Interest. 
Marital Property. 

. Workers’ Compensation. 

. Child Support Orders. 
Prejudgment Interest. 
Post-judgment — Interest. 
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. In General. 

The right to interest on a judgment is statu- 
tory, and the failure of any court to expressly 
provide such interest in its judgment does not 
abrogate the statute. Inman v. Inman, 840 
S.W.2d 927, 1992 Tenn. App. LEXIS 575 (Tenn. 
Ct. App. 1992). 

Statutory post-judgment interest began to 
accrue from date of trial court original judg- 
ment despite failure of court of appeals to refer 
to post-judgment interest in order remanding 
case. Inman v. Alexander, 871 S.W.2d 153, 1993 
Tenn. App. LEXIS 509 (Tenn. Ct. App. 1993). 

The general interest provisions of this section 
and § 47-14-122, because they do not conflict 
with specific provisions of the Governmental 
Tort Liability Act (title 29, chapter 20), or its 
structure, purpose or intent, apply to action 
brought under that act. Lucius v. City of Mem- 


phis, 925 S.W.2d 522, 1996 Tenn. LEXIS 470 
(Tenn. 1996). 

Although the post-judgment interest statute 
applies to judgments against governmental en- 
tities, post-judgment interest cannot be added 
to a judgment to raise the judgment above the 
limits set in § 29-20-404(a). Erwin v. Rose, 980 
S.W.2d 203, 1998 Tenn. App. LEXIS 252 (Tenn. 
Ct. App. 1998), review or rehearing denied, 
1998 Tenn. App. LEXIS 311 (Tenn. Ct. App. 
May 6, 1998). 

Interest accrues from the date of the trial 
court’s judgment. Tallent v. Cates, 45 S.W.3d 
556, 2000 Tenn. App. LEXIS 416 (Tenn. Ct. 
App. 2000), rehearing denied, — S.W.3d —, 
2000 Tenn. App. LEXIS 840 (Tenn. Ct. App. 
July 13, 2000), review or rehearing denied, — 
S.W.3d —, 2001 Tenn. LEXIS 131 (Tenn. Feb. 
20, 2001). 

Paying a judgment into court does not relieve 
a party from the statutorily mandated post- 
judgment interest unless payment is made in 
unconditional satisfaction of the judgment. 
Vooys v. Turner, 49 S.W.3d 318, 2001 Tenn. App. 
LEXIS 89 (Tenn. Ct. App. 2001). 

Tenn. R. Civ. P. 67 governs deposits made 
pending determination by the trial court of the 
right to the property or money; that rule cannot 
be interpreted to relieve a defendant of post- 
judgment interest. Vooys v. Turner, 49 S.W.3d 
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318, 2001 Tenn. App. LEXIS 89 (Tenn. Ct. App. 
2001). 


2. Bankruptcy. 

When a debt was excepted from discharge in 
bankruptcy, a plaintiff recovered a judgment 
measured by the “benefit-of-the-bargain rule,” 
which required that the plaintiff receive the 
rate of interest bargained for between the par- 
ties; applying the contract rate of interest 
served the dual policy of making the plaintiff 
whole as well as discouraging fraudulent con- 
duct. In re Foster, 38 B.R. 639, 1984 Bankr. 
LEXIS 5895 (Bankr. M.D. Tenn. 1984). 

Statutory post-judgment interest was not ac- 
tually in the nature of support and was there- 
fore dischargeable in bankruptcy. Silverstein v. 
Glazer (In re Silverstein), 186 B.R. 85, 1995 
Bankr. LEXIS 1288 (Bankr. W.D. Tenn. 1995). 


3. Equitable Considerations. 

The rate of post-judgment interest prescribed 
by statute is deemed controlling and not subject 
to reduction by reason of equitable consider- 
ations. Bedwell v. Bedwell, 774 S.W.2d 953, 
1989 Tenn. App. LEXIS 268 (Tenn. Ct. App. 
1989). 


4, Interest on Interest. 

As to the question of a right to “interest on 
interest,” that is, interest upon the unpaid 
interest which accumulates on a judgment from 
the jury verdict until payment, the trial court 
rendered judgment for that interest and upon 
the rendition of that judgment, plaintiffs were 
entitled to their money; the defendants were 
under a duty to pay it, and to pay the statutory 
interest charges from the date of entry of the 
judgment to the date of payment. Long v. Mat- 
tingly, 817 S.W.2d 325, 1991 Tenn. App. LEXIS 
388 (Tenn. Ct. App. 1991). 


5. Marital Property. 

In a post-divorce decree proceeding, where 
plaintiff was awarded marital property, and it 
was not delivered to plaintiff on the date of the 
decree, and where the decree was not a mon- 
etary judgment for the total value of the prop- 
erties, however, there was a money judgment, 
subject to this section the plaintiff was entitled 
to interest at 10 percent on the $100,000 cash 
from the date of the decree until it was paid. 
Inman v. Inman, 840 S.W.2d 927, 1992 Tenn. 
App. LEXIS 575 (Tenn. Ct. App. 1992). 


6. Workers’ Compensation. 

Neither this section and § 47-14-122 nor 
§ 50-6-225 authorize the payment of postjudg- 
ment interest to a workers’ compensation 
claimant on medical expenses initially paid by 
a third-party health insurance carrier and re- 
imbursed to that carrier by the employer. 
Staggs v. National Health Corp., 924 S.W.2d 79, 
1996 Tenn. LEXIS 354 (Tenn. 1996). 

An award of discretionary costs in a worker’s 
compensation proceeding was not a “judgment” 
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on which postjudgment interest was due. 
Staggs v. National Health Corp., 924 S.W.2d 79, 
1996 Tenn. LEXIS 354 (Tenn. 1996). 


7. Child Support Orders. 

When setting a child support payment plan 
that will cover post judgment interest, the trial 
court should consider: (1) The use of the obli- 
gor’s current income; and (2) The goal of repay- 
ment within a reasonable time. Tallent v. 
Cates, 45 S.W.3d 556, 2000 Tenn. App. LEXIS 
416 (Tenn. Ct. App. 2000), rehearing denied, — 
S.W.3d —, 2000 Tenn. App. LEXIS 840 (Tenn. 
Ct. App. July 13, 2000), review or rehearing 
denied, — S.W.3d —, 2001 Tenn. LEXIS 131 
(Tenn. Feb. 20, 2001). 


8. Prejudgment Interest. 

Trial court did not err in its award of pre- 
judgment interest of $267,468, and that the 
total judgment would accrue interest at the 
rate of 10 percent per annum, to property 
owners in County’s condemnation action where 
according to the clear statutory mandates the 
trial court did not have discretion over whether 
to award pre-judgment interest. The appellate 
court found no error in the award being 2 
percent greater than the undisputed prime loan 
rate at the time of taking; on the contrary, the 
appellate court found that it was clearly called 
for when the applicable statute was applied to 
the facts of the case at bar and the appellate 
court rejected the County’s invitation to com- 
pute the interest in other ways. Sevier County 
v. Waters, 126 S.W.3d 913, 2003 Tenn. App. 
LEXIS 600 (Tenn. Ct. App. 2003), appeal de- 
nied, — S.W.3d —, 2004 Tenn. LEXIS 122 
(Tenn. Feb. 2, 2004). 


9. Post-judgment — Interest. 

The Equal Access to Justice Act allows a trial 
court to award post-judgment interest, even if 
the total award exceeds the statutory cap. State 
v. Thompson, 197 S.W.3d 685, 2006 Tenn. 
LEXIS 632 (Tenn. 2006). 

Mother was not entitled to post-judgment 
interest since the date of the August 31, 2004 
order because the father was not required to 
pay the mother for her interest in the pension 
until the August 31, 2004 order became final. 
After the order was entered, both parties filed 
motions to amend the order, which were not 
addressed until the entry of the October 30, 
2009 order; an order that was subject to a 
pending, timely-filed motion to alter or amend 
did not constitute a final judgment. Jackson v. 
Jackson, — S.W.3d —, 2011 Tenn. App. LEXIS 
157 (Tenn. Ct. App. Mar. 30, 2011), appeal 
denied, — S.W.3d —, 2011 Tenn. LEXIS 816 
(Tenn. Aug. 24, 2011). 

Judgment by the Court of Appeals reinstat- 
ing a prior trial court judgment stood in the 
place of the trial court judgment, and therefore, 
post-judgment interest on the judgment ran 
from the date of the trial court’s original judg- 
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ment. Tenn. Rand, Inc. v. Automation Indus. 
Group, LLC, — S.W.3d —, 2012 Tenn. App. 
LEXIS 18 (Tenn. Ct. App. Jan. 12, 2012). 

Wife was entitled to postjudgment interest 
under T.C.A. § 47-14-121 on any portion of the 
money judgment awarded to her that the hus- 
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band had not timely paid if the husband failed 
to pay all or any part of the monetary judgment 
awarded to the wife by the time she was en- 
titled to collect the money judgment. Tippens- 
Florea v. Florea, — S.W.3d —, 2012 Tenn. App. 
LEXIS 361 (Tenn. Ct. App. May 31, 2012). 


DECISIONS PRIOR TO 1979 


Analysis 


. Choice of Law. 

. Insurance Recovery. 
. Official Bonds. 

. Divorce Proceedings. 


= if COD 


. Choice of Law. 

In action in Tennessee on an insurance policy 
covering property in Kentucky, Tennessee stat- 
ute applied and not the Kentucky statute pro- 
viding a supersedeas penalty. Livingston v. 
United States Fire Ins. Co., 7 Tenn. App. 230, — 
S.W.2d —, 1928 Tenn. App. LEXIS 34 (Tenn. Ct. 
App. 1928). 


2. Insurance Recovery. 

Where the court found that plaintiff was 
entitled to benefits under a disability insurance 
policy issued by defendant, she was also en- 
titled to interest at the legal rate of six percent 
on the benefit payments computed from the 
date on which each became due until the date of 
judgment, and to interest on the judgment at 


Collateral References. 

Allowance of prejudgment interest on build- 
er’s recovery in action for breach of construction 
contract. 60 A.L.R.3d 487. 


the rate provided by this section. Provident Life 
& Acci. Ins. Co. v. Few, 560 S.W.2d 407, 1978 
Tenn. LEXIS 569 (Tenn. 1978). 


3. Official Bonds. 

A money decree in chancery, though for the 
full penalty of an official bond, will carry inter- 
est upon affirmance, no matter which party 
appeals, for the interest is on the decree, and 
not on the penalty. State v. Cole, 81 Tenn. 367, 
1884 Tenn. LEXIS 51 (1884); United States 
Fidelity & Guaranty Co. v. Rainey, 120 Tenn. 
357, 113 S.W. 397, 1907 Tenn. LEXIS 53 (1907); 
Louisville & N. R. Co. v. United States Fidelity 
& Guaranty Co., 125 Tenn. 658, 148 S.W. 671, 
1911 Tenn. LEXIS 49 (1911). 


4, Divorce Proceedings. 

Alimony decree ordering transfer of stock to 
wife in value of $75,000 was tantamount to a 
money decree, and wife was entitled to recover 
interest from date of decree until paid. Ballard 
v. Ballard, 224 Tenn. 390, 455 S.W.2d 592, 1970 


-Tenn. LEXIS 337 (1970). 


Date from which interest on judgment starts 
running, as affected by modification of amount 
of judgment on appeal. 4 A.L.R.3d 1221, 111 
A.L.R. Fed. 615. 


47-14-122. Interest on judgments — Computation. 


Interest shall be computed on every judgment from the day on which the jury 
or the court, sitting without a jury, returned the verdict without regard to a 


motion for a new trial. 


History. 
Acts 1979, ch. 203, § 21. 


Compiler’s Notes. 
This section may be affected by T.R.A.P. 41. 


Law Reviews. 
Damages — Time from Which Interest on 
Judgment Is Calculated, 23 Tenn. L. Rev. 1044. 


Cited: 
Owens v. State, 710 S.W.2d 518, 1986 Tenn. 
LEXIS 831 (Tenn. 1986); Austin v. State, 831 


S.W.2d 789, 1991 Tenn. App. LEXIS 938 (Tenn. 
Ct. App. 1991); Newton v. Cox, 954 S.W.2d 746, 
1997 Tenn. App. LEXIS 229 (Tenn. Ct. App. 
1997); Ali v. Fisher, 145 S.W.3d 557, 2004 Tenn. 
LEXIS 661 (Tenn. 2004); Watson v. Watson, 309 
S.W.3d 483, 2009 Tenn. App. LEXIS 355 (Tenn. 
Ct. App. May 27, 2009); Tippens-Florea v. Flo- 
rea, — S.W.3d —, 2012 Tenn. App. LEXIS 361 
(Tenn. Ct. App. May 31, 2012); Song & Song 
Corp. v. Fine Art Constr. Co., LLC, —S.W.3d —, 
2012 Tenn. App. LEXIS 381 (Tenn. Ct. App. 
June 14, 2012). 
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NOTES TO DECISIONS 


Analysis 


. Applicability. 
Accrual. 

—Non-Jury Trials. 
—Partial Proceeds. 
—Disability Benefits. 
. Interest on Interest. 
. Interest Disallowed. 
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. Applicability. 

The general interest provisions of § 47-14- 
121 and this section, because they do not con- 
flict with specific provisions of the Governmen- 
tal Tort Liability Act (title 29, chapter 20), or its 
structure, purpose or intent, apply to action 
brought under that act. Lucius v. City of Mem- 
phis, 925 S.W.2d 522, 1996 Tenn. LEXIS 470 
(Tenn. 1996). 

Paying a judgment into court does not relieve 
a party from the statutorily mandated post- 
judgment interest unless payment is made in 
unconditional satisfaction of the judgment. 
Vooys v. Turner, 49 S.W.3d 318, 2001 Tenn. App. 
LEXIS 89 (Tenn. Ct. App. 2001). 

Tenn. R. Civ. P. 67 governs deposits made 
pending determination by the trial court of the 
right to the property or money; that rule cannot 
be interpreted to apply to relieve a defendant of 
post-judgment interest. Vooys v. Turner, 49 
S.W.3d 318, 2001 Tenn. App. LEXIS 89 (Tenn. 
Ct. App. 2001). 

The Equal Access to Justice Act allows a trial 
court to award post-judgment interest, even if 
the total award exceeds the statutory cap. State 
v. Thompson, 197 S.W.3d 685, 2006 Tenn. 
LEXIS 632 (Tenn. 2006). 

Modification of the award of post-judgment 
interest to the decedent’s grandchildren in 
their action against a co-executor was appropri- 
ate, and post-judgment interest should have 
been calculated from the date when final judg- 
ment was determined. In re Estate of Ladd v. 
Marks, 247 S.W.3d 628, 2007 Tenn. App. LEXIS 
280 (Tenn. Ct. App. Apr. 30, 2007), affd, In re 
Estate of Ladd, 247 S.W.3d 628, 2007 Tenn. 
App. LEXIS 428 (Tenn. Ct. App. June 25, 2007). 

Award of post-judgment interest in favor of 
the insureds was proper, because the language 
of T.C.A. § 47-14-122 was mandatory, and the 
insurer was obligated for the entire judgment 
rendered in favor of its insureds. Clark v. Shoaf, 
302 S.W.3d 849, 2008 Tenn. App. LEXIS 798 
(Tenn. Ct. App. Dec. 15, 2008), rehearing de- 
nied, — S.W.3d —, 2009 Tenn. App. LEXIS 902 
(Tenn. Ct. App. Jan. 14, 2009). 


2. Accrual. 

Judgment by the Court of Appeals reinstat- 
ing a prior trial court judgment stood in the 
place of the trial court judgment, and therefore, 
post-judgment interest on the judgment ran 
from the date of the trial court’s original judg- 


ment. Tenn. Rand, Inc. v.. Automation Indus. 
Group, LLC, — S.W.3d —, 2012 Tenn. App. 
LEXIS 18 (Tenn. Ct. App. Jan. 12, 2012). 


3. —Non-Jury Trials. 

Since a “verdict” of the court is unknown in 
judicial proceedings in Tennessee, it appears 
that the general assembly intended that, in 
non-jury cases, interest would begin to accrue 
upon the occurrence of the event which is the 
practical equivalent of a jury verdict, e.g., a 
letter from a trial court containing findings of 
fact and law required for purposes of precipi- 
tating the accrual of interest. Davis v. Davis, 
924 S.W.2d 351, 1996 Tenn. LEXIS 356 (Tenn. 
1996). 


4, —Partial Proceeds. 

This section does not imply that a party 
securing the judgment may have interest on 
the entire judgment, unless he is entitled to 
have the use of the proceeds of the judgment 
from and after the date the judgment was 
entered. West Am. Ins. Co. v. Montgomery, 861 
S.W.2d 230, 1993 Tenn. LEXIS 320 (Tenn. 
1993). 


5. —Disability Benefits. 

The interest on a workers’ compensation 
judgment, pursuant to § 50-6-225(h), is com- 
puted only on the amount of the judgment 
awarded for permanent partial and temporary 
total disability benefits which have accrued, 
and not amounts awarded for unaccrued per- 
manent partial disability benefits and unpaid 
medical benefits. West Am. Ins. Co. v. Mont- 
gomery, 861 S.W.2d 230, 1993 Tenn. LEXIS 320 
(Tenn. 1993). 


6. Interest on Interest. 

As to the question of a right to “interest on 
interest,” that is, interest upon the unpaid 
interest which accumulates on a judgment from 
the jury verdict until payment, the trial court 
rendered judgment for that interest and upon 
the rendition of that judgment, plaintiffs were 
entitled to their money; the defendants were 
under a duty to pay it, and to pay the statutory 
interest charges from the date of entry of the 
judgment to the date of payment. Long v. Mat- 
tingly, 817 S.W.2d 325, 1991 Tenn. App. LEXIS 
388 (Tenn. Ct. App. 1991). 


7. Interest Disallowed. 

Where plaintiffs motion for a lump sum 
payment of a workers’ compensation claim had 
the effect of deferring the final judgments in the 
trial court on each of his claims, the interest 
awarded by the trial judge was disallowed. 
Clark v. National Union Fire Ins. Co., 774 
S.W.2d 586, 1989 Tenn. LEXIS 322 (Tenn. 
1989).. 

An award of discretionary costs in a worker’s 
compensation proceeding was not a “judgment” 
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on which postjudgment interest was due. 
Staggs v. National Health Corp., 924 S.W.2d 79, 
1996 Tenn. LEXIS 354 (Tenn. 1996). 

Neither this section and § 47-14-121 nor 
§ 50-6-225 authorize the payment of postjudg- 
ment interest to a workers’ compensation 
claimant on medical expenses initially paid by 
a third-party health insurance carrier and re- 
imbursed to that carrier by the employer. 
Staggs v. National Health Corp., 924 S.W.2d 79, 
1996 Tenn. LEXIS 354 (Tenn. 1996). 

Mother was not entitled to post-judgment 
interest since the date of the August 31, 2004 
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order because the father was not required to 
pay the mother for her interest in the pension 
until the August 31, 2004 order became final. 
After the order was entered, both parties filed 
motions to amend the order, which were not 
addressed until the entry of the October 30, 
2009 order; an order that was subject to a 
pending, timely-filed motion to alter or amend 
did not constitute a final judgment. Jackson v. 
Jackson, — S.W.3d —, 2011 Tenn. App. LEXIS 
157 (Tenn. Ct. App. Mar. 30, 2011), appeal 
denied, — S.W.3d —, 2011 Tenn. LEXIS 816 
(Tenn. Aug. 24, 2011). 


DECISIONS PRIOR TO 1979 


Analysis 


. Appeal. 

. Applicability. 

Amount on Which Computed. 
Parties Subject to Pay. 

Parties Entitled to Receive. 

Date From Which Computed. 

. Payments Not Subject to Interest. 
Compounding Interest. 

. Interest on Suits on Judgments. 
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. Appeal. 

Upon affirmance in the appellate court, judg- 
ment will be rendered for the amount of the 
judgment below, with interest thereon. Nichols 
v. Colvill, 1 Tenn. 81, 1804 Tenn. LEXIS 30 
(1804). 


2. Applicability. 

Where chancellor directed clerk and master 
to make payment of moneys to solicitors from 
trust funds it was not error to allow these sums 
to bear interest from date of entry of decree 
until they were paid. Hail v. Nashville Trust 
Co., 31 Tenn. App. 39, 212 S.W.2d 51, 1948 
Tenn. App. LEXIS 72 (Tenn. Ct. App. 1948). 

The statute is not applicable to a suit brought 
to enforce either remedy authorized by § 29- 
16-123. Sullivan County v. Pope, 223 Tenn. 575, 
448 S.W.2d 666, 1969 Tenn. LEXIS 444 (1969). 


3. Amount on Which Computed. 

When judgment is recovered, the interest is 
converted into principal, and both are em- 
braced in the judgment, and both demand or 
bear interest until the money is paid. Nunnel- 
lee v. Morton, 3 Tenn. 21, 1 Cooke 21, 1811 
Tenn. LEXIS 9 (1811). 

Where liability insurance policy provided 
that insurer would pay all interest accruing 
after entry of judgment, until insurer paid, 
tendered or deposited in court such amount of 
judgment as did not exceed amount of insurer’s 
liability, insurer was liable for interest on total 
amount of judgment, even though over amount 
of policy limits. Draper v. Great American Ins. 
Co., 224 Tenn. 552, 458 S.W.2d 428, 1970 Tenn. 
LEXIS 389 (1970). 


4, Parties Subject to Pay. 

Judgment against a subcontractor carries 
interest as against general contractor and his 
surety. Southern Const. Co. v. Halliburton, 149 
Tenn. 319, 258 S.W. 409, 1923 Tenn. LEXIS 102 
(1923). 


5. Parties Entitled to Receive. 

The creditor first attaching a reversion in a 
fund not bearing interest is entitled to interest 
from the date of his judgment, at the expense of 
creditors subsequently attaching the same 
fund. Edenton v. Dickinson, 2 Shan. 324 (1877). 


6. Date From Which Computed. 

Interest should be allowed from the date that 
judgment was rendered; and allowance from 
date that answer is filed is error, the latter 
being a date when no obligation had attached. 
Tennessee Eastern Electric Co. v. Link, 6 Tenn. 
App. 617, — S.W. —, 1926 Tenn. App. LEXIS 
156 (Tenn. Ct. App. 1926). 

In inverse condemnation proceeding to re- 
cover damages from flooding of land because of 
construction of bridge and approaching em- 
bankment where landowner retained posses- 
sion of land and was not deprived of beneficial 
use of land and there was no flooding after 
initial flooding, interest on judgment would 
accrue from date jury rendered verdict for land- 
owners rather than date of flooding. Jones v. 
Cocke County, 61 Tenn. App. 555, 456 S.W.2d 
665, 1970 Tenn. App. LEXIS 302 (Tenn. Ct. 
App. 1970). 


7. Payments Not Subject to Interest. 

The term judgment does not include a judg- 
ment for costs, and, therefore, no interest can 
be recovered on the costs of suit, though the 
plaintiff suing on his judgment may sue for and 
recover the costs, adjudged and taxed therein, 
for the benefit of the parties entitled thereto, as 
well as the costs of the suit on the judgment. 
Gatewood v. Palmer, 29 Tenn. 466, 1850 Tenn. 
LEXIS 16 (1850); Green-Rea Co. v. Holman, 107 
Tenn. 544, 64 S.W. 889, 1901 Tenn. LEXIS 105 
(1901). 

Where divorce decree awarded judgment in 
amount certain for alimony in solido but pay- 
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able in installments and installments were 
paid when due, wife was not entitled to interest 
from date of judgment until time of payment of 
installments since she was not entitled to any 
use of the money until installments became 
due. Price v. Price, 225 Tenn. 539, 472 S.W.2d 
732, 1971 Tenn. LEXIS 322 (1971). 


8. Compounding Interest. 

The compounding of interest by computing 
interest on the interest allowed in the clerk and 
master’s report from its date to the confirma- 
tion thereof will not be permitted. Merrill v. 


Collateral References. 

Date from which interest on judgment starts 
running, as affected by modification of amount 
of judgment on appeals. 4.A.L.R.3d 1221, 111 
A.L.R. Fed. 615. 


47-14-123. Prejudgment interest. 
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Elam, 63 Tenn. 235, 1874 Tenn. LEXIS 236 
(1874). 


9. Interest on Suits on Judgments. 

In a suit on a judgment recovered in another 
state for a certain sum, with interest from a 
certain previous date, judgment will be ren- 
dered for the original judgment, with interest 
on the amount thereof from the date specified 
therein as the date from which such judgment 
should bear interest. Nunnellee v. Morton, 3 
Tenn. 21, 1 Cooke 21, 1811 Tenn. LEXIS 9 
(1811). 


Right to interest, pending appeal, of judg- 
ment creditor appealing unsuccessfully on 
ground of inadequacy. 15 A.L.R.38d 411, 11 
A.L.R.4th 1099. 


Prejudgment interest, i.e., interest as an element of, or in the nature of, 
damages, as permitted by the statutory and common laws of the state as of 
April 1, 1979, may be awarded by courts or juries in accordance with the 
principles of equity at any rate not in excess of a maximum effective rate of ten 
percent (10%) per annum; provided, that with respect to contracts subject to 
§ 47-14-1038, the maximum effective rates of prejudgment interest so awarded 
shall be the same as set by that section for the particular category of 
transaction involved. In addition, contracts may expressly provide for the 
imposition of the same or a different rate of interest to be paid after breach or 


default within the limits set by § 47-14-1038. 


History. 
Acts 1979, ch. 2038, § 22. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 226. 


Law Reviews. 

Prejudgment Interest in Tennessee: It’s a 
Fine Mess We’re in! Proposed Statutory Solu- 
tions to the Inequitable Application of an Equi- 
table Remedy, 34 U. Mem. L. Rev. 789 (2004). 


Cited: 

International Harvester Credit Corp. v. Hill, 
496 F. Supp. 329, 1979 U.S. Dist. LEXIS 9181 
(M.D. Tenn. 1979); Memphis Sheraton Corp. v. 
Kirkley, 640 F.2d 14, 1981 U.S. App. LEXIS 
21060 (6th Cir. Tenn. 1981); Midland Ins. Co. v. 
Home Indem. Co., 619 S.W.2d 387, 1981 Tenn. 
App. LEXIS 513 (Tenn. Ct. App. 1981); Tennes- 
see Asphalt Co. v. Purcell Enterprises, Inc., 631 
S.W.2d 439, 1982 Tenn. App. LEXIS 471 (Tenn. 
Ct. App. 1982); Tosco Corp. v. Federal Deposit 
Ins. Corp., 723 F.2d 1242, 1983 U.S. App. 
LEXIS 14202 (6th Cir. Tenn. 1983); Allen v. 


Federal Deposit Ins. Corporation-Corporate 
Capacity, 599 F. Supp. 104, 1984 U.S. Dist. 
LEXIS 22518 (E.D. Tenn. 1984); Haverlah v. 
Memphis Aviation, Inc., 674 S.W.2d 297, 1984 
Tenn. App. LEXIS 3389 (Tenn. Ct. App. 1984); 
Four Seasons Gardening & Landscaping, Inc. v. 
Crouch, 688 S.W.2d 439, 1984 Tenn. App. 
LEXIS 3449 (Tenn. Ct. App. 1984); Owens v. 
State, 710 S.W.2d 518, 1986 Tenn. LEXIS 831 
(Tenn. 1986); Metropolitan Government of 
Nashville & Davidson County by Electric 
Power Bd. of Said Government v. Jackson, 713 
S.W.2d 899, 1986 Tenn. LEXIS 778 (Tenn. 
1986); In re Estate of Davis, 719 S.W.2d 526, 
1986 Tenn. App. LEXIS 3162 (Tenn. Ct. App. 
1986); In re Butcher, 72 B.R. 447, 1987 Bankr. 
LEXIS 545 (Bankr. E.D. Tenn. 1987); Taylor v. 
Ross, 736 S.W.2d 614, 1987 Tenn. App. LEXIS 
2694 (Tenn. Ct. App. 1987); Estate of Wilson v. 
Arlington Auto Sales, Inc., 743 S.W.2d 923, 
1987 Tenn. App. LEXIS 2764 (Tenn. Ct. App. 
1987); Bard’s Apparel Mfg., Inc. v. Bituminous 
Fire & Marine Ins. Co., 849 F.2d 245, 1988 U.S. 
App. LEXIS 8160 (6th Cir. Tenn. 1988); Reed v. 
Washington County Bd. of Education, 756 
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S.W.2d 250, 1988 Tenn. LEXIS 164 (Tenn. 
1988); Andrews Distrib. Co. v. Oak Square at 
Gatlinburg, 757 S.W.2d 663, 1988 Tenn. LEXIS 
274 (Tenn. 1988); Polk & Sullivan, Inc. v. 
United Cities Gas Co., 783 S.W.2d 538, 1989 
Tenn. LEXIS 532 (Tenn. 1989); In re Edgewater 
Motel, Inc., 121 B.R. 962, 1988 Bankr. LEXIS 
2663 (Bankr. E.D. Tenn. 1988); In re Gatlin- 
burg Motel Enterprises, 127 B.R. 814, 1991 
Bankr. LEXIS 827 (Bankr. E.D. Tenn. 1991); 
Jaffe v. Bolton, 817 S.W.2d 19, 1991 Tenn. App. 
LEXIS 252 (Tenn. Ct. App. 1991); Austin v. 
State, 831 S.W.2d 789, 1991 Tenn. App. LEXIS 
938 (Tenn. Ct. App. 1991); Bell v. Wood Ins. 
Agency, 829 S.W.2d 153, 1992 Tenn. App. 
LEXIS 64 (Tenn. Ct. App. 1992); Carter’s Court 
Assocs. v. Metropolitan Fed. Sav. & Loan Ass’n, 
844 F. Supp. 1205, 1994 U.S. Dist. LEXIS 2331 
(M.D. Tenn. 1994); Squibb v. Smith, 948 S.W.2d 
752, 1997 Tenn. App. LEXIS 76 (Tenn. Ct. App. 
1997); Ingram v. Earthman, 993 S.W.2d 611, 
1998 Tenn. App. LEXIS 704 (Tenn. Ct. App. 
1998); Myers v. Hexagon Co., 54 F. Supp. 2d 
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742, 54 F. Supp. 742, 1998 U.S. Dist. LEXIS 
22470 (E.D. Tenn. 1998); Westside Health & 
Racquet Club v. Jefferson Fin. Servs., Inc., 19 
S.W.3d 796, 1999 Tenn. App. LEXIS 812 (Tenn. 
Ct. App. 1999); Shoney’s, Inc. v. Morris, 100 F. 
Supp. 2d 769, 1999 U.S. Dist. LEXIS 21844 
(M.D. Tenn. 1999); York v. Vulcan Materials 
Co., 63 S.W.3d 384, 2001 Tenn. App. LEXIS 513 
(Tenn. Ct. App. 2001); Utter v. Sherrod, 132 
S.W.3d 344, 2003 Tenn. App. LEXIS 458 (Tenn. 
Ct. App. 2003); Harber v. Leader Fed. Bank, 
159 S.W.3d 545, 2004 Tenn. App. LEXIS 377 
(Tenn. Ct. App. 2004); Coleman Mgmt. v. Meyer, 
304 S.W.3d 340, 2009 Tenn. App. LEXIS 150 
(Tenn. Ct. App. Apr. 22, 2009); Cumberland 
Props., LLC v. Ravenwood Club, Inc., — S.W.3d 
—, 2011 Tenn. App. LEXIS 165 (Tenn. Ct. App. 
Apr. 5, 2011); Reeder v. Reeder, 375 S.W.3d 268, 
2012 Tenn. App. LEXIS 126 (Tenn. Ct. App. 
Feb. 24, 2012); Mudd v. Goostree, — S.W.3d —, 
2013 Tenn. App. LEXIS 235 (Tenn. Ct. App. Apr. 
5, 2013). 
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. Equity Basis for Statute. 

Long prior to April 1, 1979, it has been the 
law of Tennessee that prejudgment interest is 
allowable when based upon equitable prin- 
ciples. In re Estate of Cooper, 689 S.W.2d 870, 
1985 Tenn. App. LEXIS 2645 (Tenn. Ct. App. 
1985). 

If the amount of the obligation is certain, or 
can be ascertained by a proper accounting, and 
the obligation is not disputed on reasonable 
grounds, the supreme court may allow prejudg- 
ment interest in accordance with principles of 
equity. Mitchell v. Mitchell, 876 S.W.2d 830, 
1994 Tenn. LEXIS 130 (Tenn. 1994), overruled, 
Post v. Post, — S.W.3d —, 2009 Tenn. App. 
LEXIS 399 (Tenn. Ct. App. June 26, 2009). 

The award of prejudgment interest is a mat- 
ter of equity, and as such does not implicate the 
right to trial by jury under Article 1, § 6 of the 
Tennessee Constitution. Myint v. Allstate Ins. 
Co., 970 S.W.2d 920, 1998 Tenn. LEXIS 293 
(Tenn. 1998), superseded by statute as stated 
in, Davidoff v. Progressive Haw. Ins. Co., — F. 
Supp. 2d —, 2013 U.S. Dist. LEXIS 3114 (M.D. 
Tenn. Jan. 9, 2013), superseded by statute as 
stated in, Westfield Ins. Co. v. RLP Partners, 
LLC, — F. Supp. 2d —, 2013 U.S. Dist. LEXIS 
75673 (M.D. Tenn. May 30, 2013). 


Trial courts are authorized to award prejudg- 
ment interest in accordance with principles of 
equity, and an award of prejudgment interest is 
generally appropriate when the amount of 
damages to which the plaintiff is entitled is 
certain. International Flight Ctr. v. City of 
Murfreesboro, 45 S.W.3d 565, 2000 Tenn. App. 
LEXIS 540 (Tenn. Ct. App. 2000). 


2. Applicability. 

Prejudgment interest was allowable on a 
nondischargeable debt in bankruptcy. In re 
Samford, 39 B.R. 423, 1984 Bankr. LEXIS 5865 
(Bankr. M.D. Tenn. 1984). 

Equitable considerations may demand that 
prejudgment interest be awarded where, if the 
court were not to award such interest, due to 
the time-value of money the plaintiffs would 
not be fully compensated for the harm caused 
by the defendant’s breaches. Stewart Title Co. 
v. First Am. Title Ins. Co., 44 F. Supp. 2d 942, 
1999 U.S. Dist. LEXIS 11297 (W.D. Tenn. 
1999). 

Prejudgment interest may be inappropriate: 
(1) When the party seeking prejudgment inter- 
est has been so inexcusably dilatory in pursu- 
ing a claim that consideration of a claim based 
on loss of the use of the money would have little 
weight; (2) When the party seeking prejudg- 
ment interest has unreasonably delayed the 
proceedings after suit was filed; and (3) When 
the party seeking prejudgment interest has 
already been otherwise compensated for the 
lost time value of its money. Scholz v. S.B. Int'l, 
Inc., 40 S.W.3d 78, 2000 Tenn. App. LEXIS 588 
(Tenn. Ct. App. 2000). 

In reaching an equitable decision as to 
whether an award of prejudgment interest is 
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fair, an appellate court must keep in mind that 
the purpose of awarding the interest is to fully 
compensate the plaintiff for the loss of the use 
of funds to which the plaintiff was legally 
entitled, not to penalize the defendant for 
wrongdoing. Scholz v. S.B. Int'l, Inc., 40 S.W.3d 
78, 2000 Tenn. App. LEXIS 588 (Tenn. Ct. App. 
2000). 

The test for determining certainty of dam- 
ages is whether the amount of damages can be 
ascertained by computation or by any recog- 
nized standard of valuation; although the cer- 
tainty of a damage amount supports an award 
of prejudgment interest, the uncertainty of the 
amount does not necessarily mandate that the 
plaintiffs request for prejudgment interest 
must be denied and the trial court’s granting of 
prejudgment interest under such circum- 
stances is not necessarily an abuse of discre- 
tion. International Flight Ctr. v. City of Mur- 
freesboro, 45 S.W.3d 565, 2000 Tenn. App. 
LEXIS 540 (Tenn. Ct. App. 2000). 

The plaintiff is generally awarded prejudg- 
ment interest when the existence of the obliga- 
tion itself is not disputed on reasonable 
grounds. International Flight Ctr. v. City of 
Murfreesboro, 45 S.W.3d 565, 2000 Tenn. App. 
LEXIS 540 (Tenn. Ct. App. 2000). 

Where defendant contractors’ main argu- 
ment was prejudgment interest was not appro- 
priate because of the lengthy delay between the 
time the complaint was filed and the case went 
to trial; the appellate court agreed that the case 
took a long time to get to trial, however, the 
contractors pointed to nothing in the record to 
establish any inappropriate conduct on the part 
of the plaintiff homeowner which needlessly 
delayed the litigation. Christmas Lumber Co. v. 
Valiga, 99 S.W.3d 585, 2002 Tenn. App. LEXIS 
701 (Tenn. Ct. App. 2002), appeal denied, — 
S.W.3d —, 2003 Tenn. LEXIS 152 (Tenn. Feb. 
18, 2003). 

Prejudgment interest was not properly 
awarded to counsel for the costs incurred in 
representing a client; the heirs’ attorney had 
been awarded their costs and a fair attorney 
fee; therefore, the chancery court’s award of 
prejudgment interest was vacated, and the 
heirs were awarded their costs, without inter- 
est. Fossett v. Gray, 173 S.W.3d 742, 2004 Tenn. 
App. LEXIS 602 (Tenn. Ct. App. 2004), appeal 
denied, — S.W.3d —, 2005 Tenn. LEXIS 273 
(Tenn. Mar. 21, 2005). 

Both the obligation of the corporation and the 
amount determined to be owing to the share- 
holder were reasonably in dispute; therefore, 
the decision not to award prejudgment interest 
to the shareholder was upheld. Franklin Capi- 
tal Assocs., L.P. v. Almost Family, Inc., 194 
S.W.3d 392, 2005 Tenn. App. LEXIS 748 (Tenn. 
Ct. App. 2005), rehearing denied, 194 S.W.3d 
392, 2005 Tenn. App. LEXIS 813. 

Trial court properly refused to award plain- 
tiffs prejudgment interest under T.C.A. § 47- 
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14-123 where although the majority of the 
damages were stipulated by defendants at trial, 
damages were highly contested until defen- 
dants’ expert was excluded only days before the 
commencement of trial, and the trial court 
found it appropriate, under principles of equity 
and the particular circumstances of the case, to 
give increased consideration to the damage 
dispute. Metro. Gov't v. BFI Waste Servs., LLC, 
— §.W.3d —, 2012 Tenn. App. LEXIS 189 
(Tenn. Ct. App. Mar. 22, 2012). 


3. Breach of Fiduciary Duty. 

An award of prejudgment interest is war- 
ranted when partners have breached their fi- 
duciary obligation by improperly diverting 
partnership property for their own benefit. 
Mandrell v. McBee, 892 S.W.2d 842, 1994 Tenn. 
App. LEXIS 535 (Tenn. Ct. App. 1994). 


4, Rate. 

When a debt was excepted from discharge in 
bankruptcy, a plaintiff recovered a judgment 
measured by the “benefit-of-the-bargain rule,” 
which required that the plaintiff receive the 
rate of interest bargained for between the par- 
ties; applying the contract rate of interest 
served the dual policy of making the plaintiff 
whole as well as discouraging fraudulent con- 
duct. In re Foster, 38 B.R. 639, 1984 Bankr. 
LEXIS 5895 (Bankr. M.D. Tenn. 1984). 

Pursuant to this section and § 47-14-103, the 
bankruptcy court could, in appropriate circum- 
stances, award prejudgment interest at a rate 
higher than 10% per annum. In re Samford, 39 
B.R. 428, 1984 Bankr. LEXIS 5858 (Bankr. 
M.D. Tenn. 1984). 


5. Compound Interest. 

The award of prejudgment interest should be 
calculated at simple interest with a 10 percent 
per annum cap; the trial court erred in allowing 
the use of compound interest in calculating 
such an award. Otis v. Cambridge Mut. Fire 
Ins. Co., 850 S.W.2d 439, 1992 Tenn. LEXIS 722 
(Tenn. 1992), rehearing denied, — S.W.2d —, 
1993 Tenn. LEXIS 142 (Tenn. Mar. 29, 1993). 

Trial court did not abuse its discretion in 
modifying a judgment to eliminate compound 
interest where it had incorrectly compounded 
interest. Graybeal v. Sherrod, — S.W.3d —, 
2012 Tenn. App. LEXIS 674 (Tenn. Ct. App. 
Sept. 27, 2012). 


6. Award Discretionary. 

Prejudgment interest is not allowed as a 
matter of right in Tennessee on unliquidated 
claims for damages. The allowance of interest is 
discretionary with the court. B. F. Myers & Son, 
Inc. v. Evans, 612 S.W.2d 912, 1980 Tenn. App. 
LEXIS 378 (Tenn. Ct. App. 1980); Howard G. 
Lewis Constr. Co. v. Lee, 830 S.W.2d 60, 1991 
Tenn. App. LEXIS 782 (Tenn. Ct. App. 1991), 
rehearing denied, — S.W.2d —, 1991 Tenn. 
App. LEXIS 828 (Tenn. Ct. App. Oct. 22, 1991), 
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overruled in part, Myint v. Allstate Ins. Co., 970 
S.W.2d 920, 1998 Tenn. LEXIS 293 (Tenn. 
1998); Spencer v. A-1 Crane Serv., 880 S.W.2d 
938, 1994 Tenn. LEXIS 174 (Tenn. 1994); Stew- 
art Title Co. v. First Am. Title Ins. Co., 44 F. 
Supp. 2d 942, 1999 U.S. Dist. LEXIS 11297 
(W.D. Tenn. 1999). 

The allowance of prejudgment interest is not 
a penalty imposed upon the defendants but is 
an element of damages to be allowed in accor- 
dance with the principles of equity. Schoen v. 
J.C. Bradford & Co., 667 S.W.2d 97, 1984 Tenn. 
App. LEXIS 2605 (Tenn. Ct. App. 1984); Teague 
Bros., Inc. v. Martin & Bayley, Inc., 750 S.W.2d 
152, 1987 Tenn. App. LEXIS 3040 (Tenn. Ct. 
App. 1987); Otis v. Cambridge Mut. Fire Ins. 
Co., 850 S.W.2d 439, 1992 Tenn. LEXIS 722 
(Tenn. 1992), rehearing denied, — S.W.2d —, 
1993 Tenn. LEXIS 142 (Tenn. Mar. 29, 1993). 

The granting of prejudgment interest is a 
matter that is well within the bosom of the 
court and is discretionary; and the trial court 
did not abuse its discretion. Kirksey v. Overton 
Pub, Inc., 804 S.W.2d 68, 1990 Tenn. App. 
LEXIS 678 (Tenn. Ct. App. 1990). 

The award of prejudgment interest is within 
the sound discretion of the trial court and the 
decision will not be disturbed upon appellate 
review unless the record reveals a manifest and 
palpable abuse of discretion. Otis v. Cambridge 
Mut. Fire Ins. Co., 850 S.W.2d 439, 1992 Tenn. 
LEXIS 722 (Tenn. 1992), rehearing denied, — 
S.W.2d —, 1993 Tenn. LEXIS 142 (Tenn. Mar. 
29, 1993). 

Discretionary decisions as to whether to 
award prejudgment interest remain subject to 
appellate scrutiny, albeit less strict; the review 
is confined to determining whether the trial 
court has based its decision on applicable legal 
principles and whether the decision is consis- 
tent with the evidence. Scholz v. S.B. Int'l, Inc., 
40 S.W.3d 78, 2000 Tenn. App. LEXIS 588 
(Tenn. Ct. App. 2000). 

Prejudgment interest as authorized by T.C.A. 
§ 47-14-123, is discretionary with the court, 
and the decision will not be disturbed by an 
appellate court unless the record reveals a 
manifest and palpable abuse of discretion. 
Hartman v. State, — S.W.3d —, 2003 Tenn. 
App. LEXIS 285 (Tenn. Ct. App. Apr. 14, 2003). 

Where trial court concluded that the party 
requesting prejudgment interest delayed the 
case at bar by refusing to stay focused on the 
issues and repeatedly addressing extraneous 
matters, their partial responsibility for delay- 
ing the conclusion of the litigation justified the 
trial court’s decision to deny prejudgment in- 
terest. Harrison v. Laursen, 128 S.W.3d 204, 
2003 Tenn. App. LEXIS 545 (Tenn. Ct. App. 
2003), appeal denied, — S.W.3d —, 2004 Tenn. 
LEXIS 112 (Tenn. Feb. 2, 2004). 


7. Illustrative Cases. 
Chancellor abused his discretion in awarding 
prejudgment interest. Howard G. Lewis Constr. 
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Co. v. Lee, 830 S.W.2d 60, 1991 Tenn. App. 
LEXIS 782 (Tenn. Ct. App. 1991), rehearing 
denied, — S.W.2d —, 1991 Tenn. App. LEXIS 
828 (Tenn. Ct. App. Oct. 22, 1991), overruled in 
part, Myint v. Allstate Ins. Co., 970 S.W.2d 920, 
1998 Tenn. LEXIS 293 (Tenn. 1998). 

The court did not abuse its discretion in 
holding that prejudgment interest was inappro- 
priate where the plaintiffs claim was for unliq- 
uidated damages sounding in tort. Wasielewski 
v. K Mart Corp., 891 S.W.2d 916, 1994 Tenn. 
App. LEXIS 489 (Tenn. Ct. App. 1994), rehear- 
ing denied, Wasielewski v. K-Mart Corp., — 
S.W.2d —, 1994 Tenn. App. LEXIS 533 (Tenn. 
Ct. App. Sept. 16, 1994). 

In an action seeking payment under a fire 
insurance policy, the trial court erred in allow- 
ing prejudgment interest from the date of the 
loss for the following reasons: the policy did not 
require the insurer to pay the claim until 60 
days after receiving proof of the loss; the case 
involved an unliquidated claim for breach of 
contract, and the insurer had a plausible de- 
fense; and over two years of the delay was 
caused by the court. Wilder v. Tennessee Farm- 
ers Mut. Ins. Co., 912 S.W.2d 722, 1995 Tenn. 
App. LEXIS 468 (Tenn. Ct. App. 1995). 

Although the amount of damages was con- 
tested by the parties, evidence supported 
award of prejudgment interest where the dam- 
age amount was ascertainable by two well- 
accepted methods of valuation. Myint v. All- 
state Ins. Co., 970 S.W.2d 920, 1998 Tenn. 
LEXIS 293 (Tenn. 1998), superseded by statute 
as stated in, Davidoff v. Progressive Haw. Ins. 
Co., — F. Supp. 2d —, 2013 U.S. Dist. LEXIS 
3114 (M.D. Tenn. Jan. 9, 2013), superseded by 
statute as stated in, Westfield Ins. Co. v. RLP 
Partners, LLC, — F. Supp. 2d —, 2013 US. 
Dist. LEXIS 75673 (M.D. Tenn. May 30, 2013). 

Denial of prejudgment interest to attorneys 
in dispute over fees due was not an abuse of 
discretion since both the right to recover and 
the amount of the fees were quite reasonably 
disputed. Alexander v. Inman, 974 S.W.2d 689, 
1998 Tenn. LEXIS 372 (Tenn. 1998), rehearing 
denied, — S.W.3d —, 1998 Tenn. LEXIS 496 
(Tenn.1998). 

Trial courts award of prejudgment interest, 
which included the time the case was held 
under advisement, did not amount to a mani- 
fest and palpable abuse of discretion; thus, the 
award of prejudgment interest was affirmed. 
General Constr. Contrs. Ass’n v. Greater St. 
Thomas Baptist Church, 107 S.W.3d 513, 2002 
Tenn. App. LEXIS 874 (Tenn. Ct. App. 2002), 
appeal denied, — S.W.3d —, 2003 Tenn. LEXIS 
508 (Tenn. May 27, 2003). 

Appellate court agreed with the administra- 
tor ad litem of the mother’s estate, that the 
father (the survivor of the mother and the 
mother’s fetus) was not entitled to prejudgment 
interest on the damages he was awarded, since 
such an award was not permitted in a wrongful 
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death action; moreover, under the family exclu- 
sion provision in the policy, the insurer was not 
required to provide coverage for bodily injury to 
the fetus. Hollis v. Doerflinger, 137 S.W.3d 625, 
2003 Tenn. App. LEXIS 416 (Tenn. Ct. App. 
2003). 

Plaintiff was entitled to an award of prejudg- 
ment interest, at a rate of ten percent per 
annum, on an amount that the defendant un- 
derpaid the plaintiff in breach of the terms of 
the parties’ contract, because the plaintiff was 
without the use of the money that the defen- 
dant owed under the contract. Baptist Physi- 
cian Hosp. Org., Inc. v. Humana Military 
Healthcare Servs., 415 F. Supp. 2d 835, 2006 
U.S. Dist. LEXIS 8968 (E.D. Tenn. 2006), affd, 
481 F.3d 337, 2007 FED App. 0107P, 2007 U.S. 
App. LEXIS 6447 (6th Cir. Tenn. 2007). 

Award of three hundred fifty thousand dol- 
lars to the attorney’s estate in an action involv- 
ing a claim for attorney fees was appropriate, 
but the award of prejudgment interest was 
improper pursuant to T.C.A. § 47-14-123, be- 
cause it resulted in a windfall to the estate. 
Therefore, the court reduced the prejudgment 
interest percentage from ten percent to five 
percent. In re Estate of Fetterman v. King, 206 
S.W.3d 436, 2006 Tenn. App. LEXIS 319 (Tenn. 
Ct. App. 2006), appeal denied, In re Estate of 
Fetterman, — S.W.3d —, 2006 Tenn. LEXIS 
878 (Tenn. Sept. 25, 2006), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 915 (Tenn. Oct. 2, 
2006). 

Prevailing motorist in a personal injury case 
was not entitled to recover prejudgment inter- 
est under T.C.A. § 47-14-123. The offer of judg- 
ment did not trigger prejudgment interest. 
Francois v. Willis, 205 S.W.3d 915, 2006 Tenn. 
App. LEXIS 382 (Tenn. Ct. App. 2006), appeal 
denied, — S.W.3d —, 2006 Tenn. LEXIS 869 
(Tenn. Sept. 25, 2006). 

Summary judgment was properly granted in 
favor of a bank that was left with worthless 
collateral, the victim of a mortgage company’s 
elaborate fraudulent scheme wherein it made 
legitimate loans to obtain information and then 
forged borrowers’ signatures on fraudulent 
documentation in order to obtain advances, 
which its principals took to Costa Rica, be- 
cause, although the bank rarely, if ever, pos- 
sessed collateral for mortgages before advanc- 
ing funds to the company, such was the nature 
of a revolving line of credit, and its insurance 
policy did not preclude coverage under such 
circumstances; moreover, the bank’s negligence 
did not defeat insurance coverage. However, 
the federal district court did not abuse its 
discretion in declining to award prejudgment 
interest to the bank pursuant to T.C.A. § 47- 
14-123; such an award was one that compen- 
sated the bank for loss of the use of its funds, 
which was precisely the sort of loss that was 
excluded by the plain language of the insurance 
policy. Union Planters Bank, N.A. v. Cont’l Cas. 
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Co., 478 F.3d 759, 2007 FED App. 83P, 2007 
U.S. App. LEXIS 4243 (6th Cir. Tenn. 2007). 

Award of prejudgment interest in breach of 
contract action was affirmed, because it was 
consistent with principles of equity, the obliga- 
tion owed could be readily ascertained by 
proper accounting, and the obligation was not 
disputed on reasonable grounds. Baptist Phy- 
sician Hosp. Org., Inc. v. Humana Military 
Healthcare Servs., 481 F.3d 337, 2007 FED 
App. 0107P, 2007 U.S. App. LEXIS 6447 (6th 
Cir. Tenn. 2007). 

Award of prejudgment interest to the dece- 
dent’s grandchildren in their action against a 
co-executor was appropriate because the grand- 
children did not have use of the money to which 
they were entitled during the time that it was 
in the co-executor’s possession, the grandchil- 
dren did not delay unreasonably seeking an 
accounting, they did not delay the proceedings, 
the co-executor received unwarranted fees, the 
grandchildren were deprived of the use of the 
funds to which they were entitled as a direct 
result of the co-executor’s errors and omissions, 
and the amount in controversy was reasonably 
ascertainable. In re Estate of Ladd v. Marks, 
247 S.W.3d 628, 2007 Tenn. App. LEXIS 280 
(Tenn. Ct. App. Apr. 30, 2007), aff'd, In re Estate 
of Ladd, 247 S.W.3d 628, 2007 Tenn. App. 
LEXIS 428 (Tenn. Ct. App. June 25, 2007). 

Trial court’s decision to award pre-judgment 
interest at the rate of ten percent starting 
thirty days after the decedent’s death, which 
was the date the decedent’s widow would have 
expected to have use of the insurance policy 
funds if the policy had not been cancelled by the 
insurer, was well within the bounds of its 
discretion. Morrison v. Allen, 338 S.W.3d 417, 
2011 Tenn. LEXIS 89 (Tenn. Feb. 16, 2011), 
rehearing denied, — S.W.3d —, 2011 Tenn. 
LEXIS 601 (Tenn. Mar. 10, 2011). 

Refund of the original buyers’ down pay- 
ments and restoration of title to the property 
and mobile home park in the sellers was proper 
after a recission of the parties’ contract as the 
return of the property to the sellers and the 
refund of the down payments to the original 
buyers, with interest as authorized by T-.C.A. 
§ 47-14-123, restored the parties to the posi- 
tions they were in before the contracts were 
executed. Moorhead v. Allman, — S.W.3d —, 
2011 Tenn. App. LEXIS 85 (Tenn. Ct. App. Feb. 
24, 2011), appeal denied, — S.W.3d —, 2011 
Tenn. LEXIS 658 (Tenn. July 13, 2011). 

Court awarded prejudgment interest because 
the court wanted to ensure that the employee 
received complete compensation, and because 
the case involved a federal question, it exer- 
cised its discretion and apply an interest rate 
guided by 28 U.S.C. § 1961 rather than state 
law; however, the employee’s request for inter- 
est at the effective rate of 10 percent per 
annum, which was permissible under T.C.A. 
§ 47-14-123, would be a windfall, particularly 
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in light of the current economic climate, and the 
federal rate sufficiently satisfied the goals un- 
der Title VII of the Civil Rights Act of 1964, 42 
U.S.C. § 2000e et seq., for which prejudgment 
interest was commonly rewarded. Therefore, 
the employee was entitled to post-award pre- 
judgment interest beginning from the date of 
the interim award at the rate used for post- 
judgment interest under 28 U.S.C. § 1961, 
until judgment was entered by the court. Krys- 
tal Co. v. Caldwell, — F. Supp. 2d —, 2012 US. 
Dist. LEXIS 33213 (E.D. Tenn. Mar. 13, 2012). 

Trial court did not abuse its discretion in 
awarding a buyer in a real estate transaction 
prejudgment interest for certain payments, as 
the amount of the obligation was certain, and 
the award of interest was equitable because the 
buyer lost the use of the payments while the 
case progressed in litigation. Reynolds v. Rob- 
erson, — S.W.3d —, 2012 Tenn. App. LEXIS 287 
(Tenn. Ct. App. May 4, 2012). 

Decedent’s administrator was_ properly 
awarded prejudgment interest at the statutory 
rate of 10 percent under T.C.A. § 47-14-123 on 
a judgment against a wife as the amount of the 
wife’s obligation to the estate was certain as 
evidenced by a federal gift tax return; an award 
of interest was also equitable because the wife’s 
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actions deprived the estate of the decedent’s 
use of the funds to settle her debts upon her 
death. Teague v. Kidd, — S.W.3d —, 2012 Tenn. 
App. LEXIS 806 (Tenn. Ct. App. Nov. 21, 2012). 

Trial court did not abuse its discretion in 
awarding prejudgment interest to plaintiffs for 
an interval between a $1 million default judg- 
ment in favor of plaintiffs against a minor and 
a joint suit with the minor’s parents (an insur- 
er’s insureds) against the insurer, as the in- 
surer had full use of the money during the 
litigation. Leverette v. Tenn. Farmers Mut. Ins. 
Co., — 8.W.3d —, 2013 Tenn. App. LEXIS 161 
(Tenn. Ct. App. Mar. 4, 2013). 


8. Damages. 

In a district court’s order granting summary 
judgment in favor of a jobber on the issue of 
damages in its breach of contract action against 
a stamping company, the district court did not 
grant the jobber’s request for prejudgment in- 
terest under T.C.A. § 47-14-123; in light of the 
Tennessee supreme court’s presumption in fa- 
vor of granting prejudgment interest, the ap- 
peals court remanded the question so the dis- 
trict court could provide a reasoned decision on 
the issue. Stamtec, Inc. v. Anson Stamping Co., 
LLC, 346 F.3d 651, 2003 FED App. 358P, 2003 
U.S. App. LEXIS 20363 (6th Cir. Tenn. 2003). 


DECISIONS PRIOR TO 1979 


Analysis 


. Applicability. 

. Award Discretionary. 

Rate. 

. Date From Which Interest Computed. 
. Procedure. 


. Applicability. 
Employees’ unliquidated claims against em- 
ployer for vacation pay fell within the equitable 
power of chancellors and jurors to allow inter- 
est in the form of damages. Textile Workers 
Union v. Brookside Mills, Inc., 205 Tenn. 394, 
326 S.W.2d 671, 1959 Tenn. LEXIS 378 (1959), 
overruled in part, Myint v. Allstate Ins. Co., 970 
S.W.2d 920, 1998 Tenn. LEXIS 293 (Tenn. 
1998), overruled, Ohio Farmers Ins. Co. v. Spe- 
cial Coatings, LLC, — F. Supp. 2d —, 2009 U.S. 
Dist. LEXIS 58568 (M.D. Tenn. July 9, 2009). 
Where the court found that plaintiff was 
entitled to benefits under a disability insurance 
policy issued by defendant, she was also en- 
titled to interest at the legal rate of six percent 
on the benefit payments computed from the 
date on which each became due until the date of 
judgment, and to interest on the judgment at 
the rate provided by § 47-14-121. Provident 
Life & Acci. Ins. Co. v. Few, 560 S.W.2d 407, 
1978 Tenn. LEXIS 569 (Tenn. 1978). 


2. Award Discretionary. 
Upon the recovery for the breach of property 
contracts, the jury may, in their discretion, 


allow interest by way of damages. Cole v. 
Sands, 1 Tenn. 106, 1805 Tenn. LEXIS 5 (1805); 
Noe v. Hodges, 24 Tenn. 103, 1844 Tenn. LEXIS 
31 (1844); Coffman v. Williams, 51 Tenn. 233, 
1871 Tenn. LEXIS 153 (1871). 

Where the defendants acknowledged their 
liability for a portion of the complainant’s 
claim, but made no tender or offer to pay, 
because they filed a cross bill for a large recov- 
ery, which, however, they abandoned when it 
was dismissed by the chancellor, the allowance 
of interest from the date of the filing of the bill 
was a proper exercise of the chancellor’s discre- 
tion. Johnston v. Cincinnati, N. O. & T. P. R. 
Co., 146 Tenn. 135, 240 S.W. 429, 1921 Tenn. 
LEXIS 10 (1921). 

The allowance of interest in cases of an 
agreement to accept trade acceptances, where 
no date of payment is fixed and the amount of 
payment requires a mathematical calculation, 
is discretionary with the court. First Nat’] Bank 
v. De Witt, 18 Tenn. App. 634, 81 S.W.2d 396, 
1934 Tenn. App. LEXIS 64 (Tenn. Ct. App. 
1934). 

Interest was mandatory only on liquidated 
and settled accounts, and where the amount of 
damages was not ascertained or agreed upon 
prior to judgment and the plaintiffs claim could 
not be considered liquidated, it was within the 
discretion of the trial judge to grant or deny 
interest as was reasonable under the circum- 
stances. Farmers Chemical Asso. v. Maryland 
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Casualty Co., 421 F.2d 319, 1970 U.S. App. 
LEXIS 10984 (6th Cir. Tenn. 1970). 


3. Rate. 

Where a contract fixes a rate of interest 
allowably conventional, which is higher than 
the uniform or legal rate, which is to be paid 
before maturity, it will bear the same conven- 
tional or contract rate after maturity to date of 
judgment. Overton v. Bolton, 56 Tenn. 762, 
1872 Tenn. LEXIS 201, 24 Am. Rep. 367 (1872). 

If the contract rate of interest is expressly 
limited to the period before maturity, the note 
will carry legal interest after maturity. Duncan 
v. Ewing’s Heirs, 3 Cooper’s Tenn. Ch. 29 
(1875). 


4. Date From Which Interest Computed. 

The interest accrued on a note at its matu- 
rity, without any stipulation as to time of pay- 
ment of the interest, or that the interest shall 
itself bear interest, does not bear interest until 
the note is reduced to judgment. Union Bank v. 
Williams, 43 Tenn. 579, 1866 Tenn. LEXIS 89 
(1866); Parham v. Pulliam, 45 Tenn. 497, 1868 
Tenn. LEXIS 38 (1868); Woods v. Rankin, 49 
Tenn. 46, 1870 Tenn. LEXIS 187 (1870). 

Where a city paid judgments in damage ac- 
tions, then recovered from its liability insurer, 
interest was computed from the date of the 
payments by the city, rather than from the 
filing of the bill against the insurer. Lawrence- 
burg v. Maryland Casualty Co., 16 Tenn. App. 
238, 64 S.W.2d 69, 1933 Tenn. App. LEXIS 8 
(Tenn. Ct. App. 1933). 

A liability policy which obligated insurance 
company to pay all sums which the insured 
became legally obligated to pay would not bear 
interest prior to any judgment secured thereon 
and then only after the judgment. Tennessee 
Farmers Mut. Ins. Co. v. Cherry, 213 Tenn. 391, 
374 S.W.2d 371, 1964 Tenn. LEXIS 398 (1964). 

Upon judgment being rendered against a life 
insurance company in an action wherein the 
insurance company denied liability on the 
ground that the deceased was killed while rid- 
ing in a plane operated by the owner of the 
policy, but the court found the plane was char- 
tered but not operated by the policy owner, the 
beneficiary was entitled to interest on the 


Collateral References. 

Allowance of prejudgment interest on build- 
er’s recovery in action for breach of construction 
contract. 60 A.L.R.3d 487. 
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amount due under the policy from the date 
when suit could first be filed under the terms of 
the policy. Goodson v. American Home Assur- 
ance Co., 381 F.2d 6, 1967 U.S. App. LEXIS 
5415 (6th Cir. Tenn. 1967). 


5. Procedure. 

Where the circuit judge did not instruct the 
jury of view in a case prosecuted by a land- 
owner for the recovery of compensation for land 
taken for a public use, and the jury made their 
report fixing the damages, without the allow- 
ance of interest thereon, and the circuit judge 
overruled the exception to the report for the 
failure to allow interest, the Supreme Court 
would allow the interest where there was noth- 
ing shown in the record that forbade such 
allowance, and especially where the appropria- 
tor resisted liability for payment by delaying 
the litigation for a number of years. In such 
case, the action of the circuit judge was not 
entitled to the effect of a finding by a jury, 
because there was no jury case to be tried, but 
mere exceptions to the report of the jury of view. 
Alloway v. Nashville, 88 Tenn. 510, 13 S.W. 123, 
1889 Tenn. LEXIS 72, 8 L.R.A. 123 (1890). 

Where interest on the recovery follows as a 
matter of law, and the jury has returned a 
verdict for the plaintiff, without adding inter- 
est, or where the jury returns a verdict in favor 
of the plaintiff for a certain sum as the value of 
property destroyed, with interest from date of 
the destruction, which date is shown by the 
pleadings and proof, it is proper for the trial 
judge to allow, calculate, and include legal 
interest in the judgment upon the verdict, or 
peremptorily to instruct the jury to calculate 
and include the interest in their verdict. 
Knights of Pythias v. Allen, 104 Tenn. 623, 58 
S.W. 241, 1900 Tenn. LEXIS 37 (1900); Louis- 
ville & N. R. Co. v. Fort, 112 Tenn. 432, 80 S.W. 
429, 1903 Tenn. LEXIS 114 (1908). 

Upon reversal for the error of the circuit 
court judge in refusing to allow interest from 
date of order of condemnation and appointment 
of jury of view in eminent domain case, the 
Supreme Court will give the proper judgment 
to be entered there without remanding cause. 
Snowden v. Shelby County, 118 Tenn. 725, 102 
S.W. 90, 1907 Tenn. LEXIS 74 (1907). 


Liability of insurer for prejudgment interest 
in excess of policy limits for covered loss. 23 
A.L.R.5th 75. 


47-14-124, Rates fixed by other statutes. 


Where any existing statute of this state fixes a rate of interest, but does not 
do so in terms of a maximum effective rate, the rate so fixed shall be the 
maximum effective rate for obligations covered thereby. 
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History. 
Acts 1979, ch. 203, § 23. 


47-14-125. Compliance with federal Consumer Credit Protection Act. 


(a) Compliance with the requirements of the Consumer Credit Protection 
Act, being Public Law 90-321; 82 Stat. 146 et seq., commonly referred to as the 
federal Truth in Lending Act, shall be deemed compliance with any require- 
ments of the statutes of Tennessee relating to the disclosure of information in 
connection with credit transactions. 

(b) A credit transaction which is deemed in compliance with the statutes of 
Tennessee pursuant to subsection (a) shall also be deemed to be a credit 
transaction which is specifically authorized under the laws of this state and the 
United States for purposes of application of § 47-18-111(a)(1) to any action 
brought under the Tennessee Consumer Protection Act of 1977, compiled in 
chapter 18, part 1 of this title, with respect to disclosure or lack of disclosure 


of information in connection with such credit transaction. 


History. 
Acts 1969, ch. 235, § 1; T.C.A. § 47-14-119; 
Acts 2001, ch. 162, § 1. 


Compiler’s Notes. 

The Consumer Credit Protection Act, re- 
ferred to in this section, is compiled in 15 
U.S.C. § 1601 et seq. and 18 U.S.C. § 891 et 
seq. 

Acts 2001, ch. 162, § 2 provided that the act 
is declaratory of existing law in the state and 
merely codifies the existing policies concerning 


the disclosure of information in connection with 
credit transactions. 


Collateral References. 

Construction and effect of disclosure statutes 
requiring, on extending credit or making loan, 
to give statement showing terms as to amounts 
involved and charges made. 14 A.L.R.3d 330. 

Validity, Construction, and Application of 
Truth in Lending Act (TILA) and Regulations 
Promulgated Thereunder — United States Su- 
preme Court Cases. 67 A.L.R. Fed. 2d 567. 


CHAPTER 15 
INTEREST ON HOME LOANS 


Section 
47-15-101. Chapter definitions. 
47-15-102. Maximum rates. 


47-15-103. Determination and publication of rates — Reliance thereon. 


47-15-104. Contract provisions. 


47-15-105. 
47-15-106. 
47-15-107. 
47-15-108. 
47-15-109. 
47-15-110. 
47-15-111. 
47-15-112. 
47-15-113. 
47-15-114. 
47-15-115. 
47-15-116. 


47-15-101. Chapter definitions. 


[Transferred.] 
[Transferred.] 
[Transferred.] 
(Transferred. ] 
(Transferred. ] 
[Transferred.] 
(Transferred.] 
[Transferred.] 
[Transferred.] 
[Transferred.] 
[Transferred.] 
[Transferred.] 


As used in this chapter, unless the context otherwise requires: 
(1) “Home loan” means a loan which is: 
(A) Secured by real estate owned and occupied by the borrower for 
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family residential purposes and which may include not more than three (3) 
additional residential units; and " 
(B) Amortized over a period greater than one hundred eighty-one (181) 
months; and 
(2) Other terms used in this chapter, but not defined in this chapter, have 
the same meaning given to them by § 47-14-102. 


History. to regulate mortgage transactions, OAG 03-016 
Acts 1979, ch. 208, § 1; T.C.A., § 47-14-201. (2/11/03). 
Compiler’s Notes. Comparative Legislation. 
Former §§ 47-15-101 — 47-15-116, concern- Interest: 
ing miscellaneous provisions, were transferred Alan Guile sueeshicctwee 
to §§ 47-50-101 — 47-50-112 in 1984. eae joey Peas ners 
Section to Section References. Ga. 0.C.G.A. § 7-4-2. 
Chapters 11-15 are referred to in § 1-2-114. Ky. Rev. Stat. Ann. § 360.010. 
This chapter is referred to in §§ 45-5-301, Miss. Code Ann. § 75-17-1. 
45-13-401, 47-30-105. Mo. Rev. Stat. § 408.052. 
Teste N.C. Gen. Stat. § 24-1.1A. 
Tennessee Jurisprudence, 1 Tenn. Juris., (Cited: 
Agency, §§ 3, 15, 26, 67, 70, 74; 1 Tenn. Juris., Whitsey v. Williamson County Bank, 700 


Alteration of Instruments, §§ 9, 16; 3 Tenn. 
Juris., Assignments for the Benefit of Creditors, alt ioe rencmenpatiad a eee 


§ 9;5 Tenn. Juris., Bonds, §§ 2, 16, 19; 6 Tenn. 
Juris., Commercial Law, § 7; 7 Tenn. Juris., (Collateral References. 


Contracts, §§ 15, 32. 59 C.J.S. Mortgages §§ 164-168. 


Attorney General Opinions. Mortgages © 122. 
Cities and counties lack statutory authority 


47-15-102. Maximum rates. 


(a) The maximum effective rate of interest per annum for home loans is 
hereby set at an amount equal to two (2) percentage points above the most 
recent weighted average yield of the accepted offers of the Federal National 
Mortgage Association’s current free market system auction for commitments to 
purchase conventional home mortgages (FNMA Auction) as determined pur- 
suant to § 47-15-1038. 

(b) In the event the Federal National Mortgage Association discontinues the 
conduct of the auction, the maximum effective rate of interest per annum for 
home loans shall be set at an amount equal to four (4) percentage points above 
the index of market yields of long term government bonds adjusted to a thirty 
(30) year maturity by the department of the treasury. 

(c) The maximum effective rate of interest per annum for home loans shall 
not, in any event, exceed eighteen percent (18%) per annum. 


History. Section to Section References. 
Acts 1979, ch. 208, § 2; T.C.A., § 47-14-202; This section is referred to in § 47-15-103. 
Acts 1987, ch. 291, § 1. 
Textbooks. 


Compiler’s Notes. Tennessee Jurisprudence, 3 Tenn. Juris., As- 


Former §§ 47-15-101 — 47-15-116, concern- signments, §§ 7-11, 42, 51, 53; 5 Tenn. Juris., 
ing miscellaneous provisions, were transferred Bonds, § 10; 5 Tenn. Juris., Bridges, § 6. 
to §§ 47-50-101 — 47-50-112 in 1984. iP tpoars : 
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47-15-103. Determination and publication of rates — Reliance 
thereon. 


(a)(1) The rate set in § 47-15-102 shall be determined by the commissioner 
of financial institutions on or before the twentieth day of each month and 
shall be in effect during the following calendar month. 

(2) The commissioner, upon making such determination, shall promptly 
make an official announcement of such rate and shall publish such an- 
nouncement in such manner as the commissioner may deem appropriate, 
thereafter causing the same to be published in the Tennessee Administrative 


Register. 


(3) Such rate shall remain in effect until the next official announcement 


and publication. 


(b) The determination by the commissioner as provided herein shall not be 
deemed a “rule” within the meaning of § 4-5-102, and such action of the 
commissioner shall be exempt from the Uniform Administrative Procedures 


Act, compiled in title 4, chapter 5. 


(c) In contracting for interest pursuant to § 47-15-102, any person shall be 
entitled to rely upon the formula rate thus announced or published by the 


commissioner. 


History. 
Acts 1979, ch. 208, § 3; T.C.A., § 47-14-2083; 
Acts 1987, ch. 291, § 2. 


Compiler’s Notes. 

Former §§ 47-15-101 — 47-15-116, concern- 
ing miscellaneous provisions, were transferred 
to §§ 47-50-101 — 47-50-112 in 1984. 


Section to Section References. 
This section is referred to in § 47-15-102. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 100. 


47-15-104. Contract provisions. 


Tennessee Jurisprudence, 7 Tenn. Juris., 
Contracts, § 32. 


Cited: 

Terry v. Cmty. Bank of N. Va., 255 F. Supp. 2d 
811, 2003 U.S. Dist. LEXIS 4743 (W.D. Tenn. 
2003); Terry v. Cmty. Bank of N. Va., 255 F. 
Supp. 2d 817, 2003 U.S. Dist. LEXIS 8178 
(W.D. Tenn. 2003). 


(a) Home loan contracts to which this chapter applies may provide for the 
payment of a fixed rate of interest, a variable rate of interest, or any 
combination of fixed and variable rates in any sequence, subject to subsection 


(b). 


(b)(1) A contract may provide for a fixed rate of interest: 

(A) Permissible at the time the contract to make the loan is executed; 

(B) Permissible at the time the loan is made; 

(C) Permissible at the time the interest rate on the loan is converted 
from a variable to a fixed rate, or from one fixed rate to another fixed rate, 
whether such conversion is by terms of the contract or by renewal, 
modification, extension or otherwise; 

(D) Permissible at the time of any renewal or extension of the loan or 


any note evidencing the loan; or 


(EZ) Permissible by virtue of any combination of any of the foregoing. 


47-15-105 
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(2) Acontract may provide for a rate of interest that may vary from time 
to time at such regular or irregular intervals as may be. agreed by the 
parties; provided, that such variable rate shall not exceed the greater of: 
(A) That authorized by statute at the agreed time of each variance; or 
(B) That authorized at the time of execution of the contract or note 
evidencing the indebtedness upon which such variable rate is or is to be 
charged. 

(3) The parties may agree to a minimum fixed rate of interest to be 
applicable to a rate which is or may become otherwise variable; provided, 
that such agreed minimum fixed rate of interest does not exceed the rate 
permitted at the time the contract to make the loan is executed, or at the 
time the note is executed, or at the time of any renewal or extension thereof, 


whichever is greater. 


History. 
Acts 1979, ch. 208, § 5; T.C.A., § 47-14-204; 
Acts 1992, ch. 629, § 2. 


Compiler’s Notes. 

Former §§ 47-15-101 — 47-15-116, concern- 
ing miscellaneous provisions, were transferred 
to §§ 47-50-101 — 47-50-112 in 1984. 

Acts 1992, ch. 629, § 3 provided that the 
amendments by that act to § 47-14-106 and 
this section apply both to existing loans and 
existing contracts to make loans, as well as 
loans made and contracts to make loans after 
April 8, 1992, it being the legislative intent that 
the amendments by that act express the true 
meaning and intent of § 47-14-106 and this 
section, as originally adopted. 


47-15-105. [Transferred.| 


Compiler’s Notes. 
Former §§ 47-15-101 — 47-15-116, concern- 


47-15-1006. [Transferred.] 


Compiler’s Notes. 
Former §§ 47-15-101 — 47-15-116, concern- 


47-15-107. [Transferred.] 


Compiler’s Notes. 
Former §§ 47-15-101 — 47-15-116, concern- 


47-15-108. [Transferred.] 


Compiler’s Notes. 
Former §§ 47-15-101 — 47-15-116, concern- 


47-15-1009. [Transferred.] 


Compiler’s Notes. 
Former §§ 47-15-101 — 47-15-116, concern- 


Cross-References. 
Contracts for applicable formula rates of in- 
terest, § 47-14-106. 


Tennessee Jurisprudence, 7 Tenn. Juris., 
Contracts, § 88; 13 Tenn. Juris., Fraud and 
Deceit, § 23. 


Cited: 

Terry v. Cmty. Bank of N. Va., 255 F. Supp. 2d 
811, 2003 U.S. Dist. LEXIS 4743 (W.D. Tenn. 
2003); Terry v. Cmty. Bank of N. Va., 255 F. 
Supp. 2d 817, 2003 U.S. Dist. LEXIS 8178 
(W.D. Tenn. 2003). 


ing miscellaneous provisions, were transferred 
to §§ 47-50-101 — 47-50-112 in 1984. 


ing miscellaneous provisions, were transferred 
to §§ 47-50-101 — 47-50-112 in 1984. 


ing miscellaneous provisions, were transferred 
to §§ 47-50-101 — 47-50-112 in 1984. 


ing miscellaneous provisions, were transferred 
to §§ 47-50-101 — 47-50-112 in 1984. 


ing miscellaneous provisions, were transferred 
to §§ 47-50-101 — 47-50-112 in 1984. 
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47-15-110. [Transferred.] 


Compiler’s Notes. 
Former §§ 47-15-101 — 47-15-116, concern- 


47-15-1111. [Transferred.] 


Compiler’s Notes. 
Former §§ 47-15-101 — 47-15-116, concern- 


47-15-112. [Transferred.| 


Compiler’s Notes. 
Former §§ 47-15-101 — 47-15-116, concern- 


47-15-113. [Transferred.| 


Compiler’s Notes. 
Former §§ 47-15-101 — 47-15-116, concern- 


47-15-1114. [Transferred.| 


Compiler’s Notes. 
Former §§ 47-15-101 — 47-15-116, concern- 


47-15-1115. [Transferred.| 


Compiier’s Notes. 
Former §§ 47-15-101 — 47-15-116, concern- 


47-15-116. [Transferred.] 


Compiler’s Notes. 
Former §§ 47-15-101 — 47-15-116, concern- 


CONSUMER PROTECTION 


47-15-116 


ing miscellaneous provisions, were transferred 
to §§ 47-50-101 — 47-50-112 in 1984. 


ing miscellaneous provisions, were transferred 
to §§ 47-50-101 — 47-50-112 in 1984. 


ing miscellaneous provisions, were transferred 
to §§ 47-50-101 — 47-50-112 in 1984. 


ing miscellaneous provisions, were transferred 
to §§ 47-50-101 — 47-50-112 in 1984. 


ing miscellaneous provisions, were transferred 
to §§ 47-50-101 — 47-50-112 in 1984. 


ing miscellaneous provisions, were transferred 
to §§ 47-50-101 — 47-50-112 in 1984. 


ing miscellaneous provisions, were transferred 
to §§ 47-50-101 — 47-50-112 in 1984. 


CHAPTERS 16-17 [RESERVED] 


CHAPTER 18 
CONSUMER PROTECTION 
Part 1. Consumer Protection Act of 1977 

Section 
47-18-101. Short title. 
47-18-102. Purposes. 
47-18-103. Part definitions. 
47-18-104. Unfair or deceptive acts prohibited. 
47-18-105. [Repealed.] 
47-18-106. Investigations — Requests for information — Penalties for noncompliance. 
47-18-107. Assurance of voluntary compliance — Penalty for violation. 
47-18-108. Restraining orders or injunctions — Penalty for violation. 
47-18-109. Private right of action — Damages — Notice to division. 
47-18-110. Limitations of actions. 
47-18-111. Exemptions. 
47-18-112. Supplementary law. 
47-18-113. Waiver of rights — Restrictions on jurisdiction or venue prohibited. 
47-18-114. Powers of attorney general. 


Section 


47-18-115. 
47-18-116. 
47-18-117. 
47-18-118. 
47-18-119. 
47-18-120. 
47-18-121. 
47-18-122. 
47-18-1238. 


47-18-124. 
47-18-125. 
47-18-126. 
47-18-127. 
47-18-128. 
47-18-129. 
47-18-130. 


47-18-201. 
47-18-202. 
47-18-203. 
47-18-204. 
47-18-205. 
47-18-206. 
47-18-207. 
47-18-208. 
47-18-209. 
47-18-210. 


47-18-301. 
47-18-302. 
47-18-303. 
47-18-304. 
47-18-305. 
47-18-306. 
47-18-307. 
47-18-308. 
47-18-309. 
47-18-310. 
47-18-311. 
47-18-312. 
47-18-313. 
47-18-314. 
47-18-315. 
47-18-316. 
47-18-317. 
47-18-318. 
47-18-319. 


47-18-501. 
47-18-502. 
47-18-503. 
47-18-504. 
47-18-505. 
47-18-506. 
47-18-507. 
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Construction. 

Costs. ’ 

Out-of-state liquor advertisers — Warning. 

Failure to respond to request for information. 

New passenger motor vehicle. 

Definitions — Prizes offered as inducements — Unfair or deceptive practices. 

Unlicensed motor vehicle dealers to comply with advertising requirements. 

Applicability to violations of part 2. 

Products, services or memberships purchased by negotiation of unsolicited negotiable 
instruments. 

Prizes — Unfair or deceptive practices. 

Protection of elder persons — Cumulative, additional and supplemental penalties. 

Electronically printed receipts for credit and debit cards — Violations — Application. 

Gift certificates. 

Disclosure of holds on debit cards. 

Sale or gift of certain novelty lighters prohibited. 

Violations by commercial breeders. [Effective until June 30, 2014. See the Compiler’s 
Notes.] 


Part 2. Beauty Pageants 


Part definitions. 

Registration of operators — Bond — Fee — Exemptions. 

Cancellations — Refunds. 

Denial, suspension, revocation of registration — Rules and regulations. 
Exceptions. 

Penalty. 

Notice of incomplete forms — Missing certificate or registration numbers. 
Transfer of registration to division of consumer affairs. 

Violations subject to Tennessee Consumer Protection Act of 1977. 

Cease and desist orders — Hearing. 


Part 3. Health Clubs 


Part definitions. 

Certificate of registration. 

Unenforceable health club agreements. 

[Transferred.] 

Requirements for valid agreements. 

Duration of agreements. 

Provisions contrary to public policy. 

Applicability of provisions. 

Certificate of registration — Application — Issuance. 

Certificate of registration — Duration — Renewal. 

Certificate of registration — Non-Transferability — Change of ownership. 
Violations. 

Responsibility for compliance — Change in ownership — Notice. 
Certificates of exemption. 

Suspension, revocation, and nonrenewal of registration. 
Promulgation of rules. 

Violations — Penalties and remedies. 

Surety bond — Applicability — Filing of audited financial statement. 
Cease and desist orders. 


Part 4. [Reserved] 
Part 5. Buyers’ Clubs 


Part definitions. 

Cancellation of membership. 

Contracts — Notice of right to cancel. 

Contracts — Nondelivery of goods — Savings claims. 
Contracts — Duration. 

Exemptions. 

Required disclosures — Unfair or deceptive trade practices. 
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Section 
47-18-508. 
47-18-509. 


47-18-601. 
47-18-602. 
47-18-603. 
47-18-604. 
47-18-605. 
47-18-606. 
47-18-607. 
47-18-608. 
47-18-609. 
47-18-610. 
47-18-611. 
47-18-612. 
47-18-613. 
47-18-614. 


47-18-701. 
47-18-702. 
47-18-703. 
47-18-704. 
47-18-705. 
47-18-706. 
47-18-707. 
47-18-708. 


47-18-801. 
47-18-802. 
47-18-803. 
47-18-804. 
47-18-805. 


47-18-901. 
47-18-902. 


47-18-1001. 
47-18-1002. 
47-18-1003. 
47-18-1004. 
47-18-1005. 
47-18-1006. 
47-18-1007. 
47-18-1008. 
47-18-1009. 
47-18-1010. 
47-18-1011. 


47-18-1201. 
47-18-1202. 
47-18-1203. 


47-18-1301. 
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Requirements nonwaivable. 
Violations of part — Penalties. 


Part 6. Rental-Purchase Agreements 


Short title. 

Legislative findings and purpose. 
Part definitions. 

Required disclosures. 

Form of disclosures. 

Prohibited terms of agreement. 
Termination and reinstatement provisions. 
Receipts for payments. 
Renegotiations — Extensions. 
Advertisements. 

Civil liability. 

Limitation of actions. 

Liability — Good faith defenses. 
Criminal liability. 


Part 7. Home Solicitation Sales 


Short title. 

Part definitions. 

Cancellation — Buyer’s rights — Exceptions. 

Cancellation — Notice to buyer of rights. 

Cancellation — Refund of payments — Lien pending refund. 
Cancellation — Return of goods — Compensation for services. 
Misrepresentation of seller’s identity. 

Nonwaivable buyer’s rights. 


Part 8. Equal Consumer Credit 


Short title. 

Unlawful discrimination. 

Damages and attorney’s fees. 
Jurisdiction and limitation of actions. 
Liability of spouse. 


Part 9. Unsolicited Merchandise 


Rights of recipient. 
Defense against action for value or return of goods. 


Part 10. Credit Services Businesses 


Short title. 

Part definitions. 

Prohibited practices. 

Information statement required — Record on file. 
Contents of information statement. 

Contract — Cancellation notice. 

Violations — Proof of exemption. 

Damages, private actions. 

Limitation of actions. 


Violation of Consumer Protection Act — Institution of proceedings. 


Bond. 
Part 11. [Reserved] 
Part 12. Water Treatment Devices 


Part definitions. 
Prohibited acts. 
Prohibited practices under Consumer Protection Act. 


Part 13. Kerosene and Motor Fuels Quality Inspection 
Short title. 


Section 


47-18-1302. 
47-18-1303. 
47-18-1304. 
47-18-1305. 
47-18-1306. 
47-18-1307. 
47-18-1308. 


47-18-1309. 
47-18-1310. 
47-18-1311. 


47-18-1401. 
47-18-1402. 
47-18-1403. 
47-18-1404. 


47-18-1501. 
47-18-1502. 
47-18-1503. 
47-18-1504. 


47-18-1505. 
47-18-1506. 


47-18-1507. 
47-18-1508. 
47-18-1509. 
47-18-1510. 
47-18-1511. 


47-18-1512 
47-18-1526 


47-18-1527. 


47-18-1701. 
47-18-1702. 
47-18-1703. 
47-18-1704. 
47-18-1705. 
47-18-1706. 
47-18-1707. 
47-18-1708. 


47-18-1801. 
47-18-1802. 
47-18-1803. 
47-18-1804. 
47-18-1805. 
47-18-1806. 
47-18-1807. 
47-18-1808. 
47-18-1809. 


47-18-1901. 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 494 


Legislative intent. 
Part definitions. 
Labeling and posting — Standards — Waiver of standards or alternative standards. 
Inspections and testing. 

Samples for testing — Testing of ethanol or methanol. 

Sanctions for violations — Penalties. 

Officials or employees administering or enforcing part — Reports of interests in 
conveyances — Restrictions on use of samples. 

Rules and regulations — Contested cases. 

Report to governor and general assembly. 

Funding. 


v 


Part 14. Consumer Protection Warranty Extension 


Short title. 

Warranty extension period. 
Working days — Definition. 
Applicability. 


Part 15. Consumer Telemarketing Protection 


Short title — Part definitions. 
Unlawful use of ADAD equipment — Consent to calls. 
Registration requirements — Issuance and revocation of permits. 
Unlawful to connect ADAD equipment to telephone line without permit — Renewal 
of permit. 
Unlawful use of telephone access line. 
Telephone companies and cooperatives — Withdrawal of access to a telephone access 
line. 
Permissible use of ADAD equipment. 
Penalty — Criminal. 
Injunctive relief — Recovery of damages. 
Penalty — Civil. | 
Offense of using ADAD equipment to intentionally conceal or misrepresent telephone 
number of the equipment — Exceptions. 
— 47-18-1525. [Reserved.] 
. Telephone solicitations prohibited. 
Credit card charges by telephone solicitation permitted — Unauthorized charges — 
Refund. 


Part 16. [Reserved] 
Part 17. Employment Agencies 


Short title. 

Part definitions. 

Prohibited acts. 

Refund of fees paid in event of termination. 
Exemptions. 

Investigators. 

Enforcement actions. 

Violations — Penalties. 


Part 18. Foreign Foods Disclosure 


Short title. 

Part definitions. 

Administration. 

Labeling requirements. 

Injunctive relief. 

Civil penalties. 

Civil actions — Damages — Declaratory judgments — Costs. 
Statute of limitations. 

Construction with federal law. 


Part 19. Wireless Telecommunication Devices 


Minimum service periods — Disclosure required. 
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Section 


47-18-1902. 
47-18-1903. 
47-18-1904. 
47-18-1905. 


47-18-2001. 
47-18-2002. 
47-18-2003. 
47-18-2004. 
47-18-2005. 
47-18-2006. 


47-18-2101. 
47-18-2102. 
47-18-2103. 
47-18-2104. 
47-18-2105. 
47-18-2106. 
47-18-2107. 
47-18-2108. 
47-18-2109. 
47-18-2110. 


47-18-2201. 
47-18-2202. 
47-18-2203. 
47-18-2204. 


47-18-2205. 


47-18-2401. 
47-18-2402. 
47-18-2403. 
47-18-2404. 


47-18-2501. 


47-18-2502. 


47-18-2601. 
47-18-2602. 
47-18-2603. 
47-18-2604. 


47-18-2605. 
47-18-2606. 
47-18-2607. 


47-18-2701. 
47-18-2702. 
47-18-2703. 
47-18-2704. 
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Penalties. 

Applicability to regulated utilities. 

Applicability to personal, family and household uses. 
Applicability to contracts executed after effective date. 


Part 20. Cigarettes 


Short title. 

Part definitions. 

Minimum package contents. 

Purpose — Liberal construction. 

Violation of Consumer Protection Act. 
Institution of proceedings — Costs of actions. 


Part 21. Identity Theft Deterrence 


Short title. 

Definitions. 

Prohibited practices. 

Private rights of action. 

Civil penalties and remedies. 

Violation of Tennessee Consumer Protection Act. 
Release of personal consumer information. 
Security freeze at the request of the consumer. 
Notice to consumer regarding security freeze. 
Protecting social security numbers from disclosure. 


Part 22. Video Consumer Privacy 


Short title. 

Legislature findings and intent. 

Part definitions. 

Disclosure by seller or service provider of personally identifiable information concern- 
ing consumers. 

Liability for damages. 


Part 23. [Reserved] 
Part 24. Unsolicited Loans 


Notice requirements for unsolicited loans. 

Failure to provide notice a defense to collection action. 
Violation of part constituting unfair or deceptive trade practice. 
Notices and obligations — Application — Damages. 


Part 25. Unsolicited Advertising by Electronic Means 


Regulation of unsolicited electronic advertising — Falsification of electronic mail 
transmission information prohibited — Institution of actions and damages. 
Part definitions. 


Part 26. Structured Settlement Protection 


Short title. 
Part definitions. 
Transfer agreement — Requirements. 
Circuit court jurisdiction — Requirements for notice — Best interest standard — 
Fees. 
Waiver — Failure to satisfy conditions. 
Other statutory provisions remain valid. 
Applicability. 
Part 27. Health-Related Cash Discounts 
Prohibited activities. 
Jurisdiction. 


Application. 
Compliance by issuers. 
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Part 28. Price-Gouging of Vaccines and Inoculations during Medical Emergencies 


Section 


47-18-2801. 
47-18-2802. 
47-18-2803. 
47-18-2804. 
47-18-2805. 


47-18-2901. 


47-18-5001. 
47-18-5002. 


47-18-5101. 
47-18-5102. 
47-18-5103. 
47-18-5104. 


47-18-5201. 
47-18-5202. 
47-18-5203. 
47-18-5204. 
47-18-5205. 


47-18-5301. 
47-18-5302. 
47-18-5303. 
47-18-5304. 


47-18-5401. 
47-18-5402. 


47-18-5501. 
47-18-5502. 
47-18-5503. 
47-18-5504. 
47-18-5505. 
47-18-5506. 
47-18-5507. 
47-18-5508. 
47-18-5509. 
47-18-5510. 
47-18-5511. 
47-18-5512. 
47-18-5513. 
47-18-5514. 
47-18-5515. 
47-18-5516. 
47-18-5517. 


Public policy. 

Prohibited acts during medical emergency — Defenses. 
Violations. 

Provisions of part supplemental. 

Rules and regulations. 


Part 29. Protection of Confidential Information 


Safeguards and procedures for ensuring that confidential information protected on 
laptop computers and other removable storage devices — Claim for damages. 


Parts 30-49. [Reserved] 
Part 50. Consumer Affairs Division 


Creation — Director. 
Powers and duties. 


Part 51. Tennessee Price-Gouging Act of 2002 


Legislative intent. 

Part definitions. 

Prohibited acts during state of emergency. 

Violation — Unfair or deceptive act or practice — Penalties cumulative. 


Part 52. Anti-Phishing Act of 2006 


Short title. 

Part definitions. 

Violation of part. 

Persons allowed to bring an action for damages. 

Violation of part constituting violation of the Tennessee Consumer Protection Act — 
Application and construction. 


Part 53. Tennessee Truth in Music Advertising Act 


Short title. 

Part definitions. 

Prohibited musical performance or production. 
Violations — Application and construction. 


Part 54. Foreclosure-Related Rescue Services 


Part definitions. 
Marketing of foreclosure-related rescue services — Agreements and cancellation 
rights. 


Part 55. Uniform Debt-Management Services Act 


Short title. 

Part definitions. 

Exempt agreements and persons. 

Registration required — Maintenance and publication of list of registered providers. 
Application for registration — Form, fee, and accompanying documents. 
Application for registration — Required information. 

Obligation to update information in application for registration. 

Public information in application for registration. 
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NOTES TO DECISIONS 


Analysis 


. Applicability. 

. Real Estate Sales. 

. Punitive Damages. 
Securities. 

Disclaimers. 

. Violations of Other Laws. 
. Federal Preemption. 
Commencement of Action. 
. Breach of Contract. 

10. Attorney Fees. 

11. Insurance. 

12. Class Actions. 

13. Time Limitations. 

14. Dead Bodies. 

15. Foreclosures. 


WONAMPRWNYE 


1. Applicability. 

There is no requirement that one be a resi- 
dent of a particular state in order to bring an 
action in that state’s courts, and no such re- 
quirement is stated in this chapter. Steed Re- 
alty v. Oveisi, 823 S.W.2d 195, 1991 Tenn. App. 
LEXIS 307 (Tenn. Ct. App. 1991). 

Jury’s findings in defendant’s favor on the 
issues of common law fraud and intentional or 


negligent misrepresentation did not preclude 
liability imposed under this part. Smith v. Scott 
Lewis Chevrolet, Inc., 843 S.W.2d 9, 1992 Tenn. 
App. LEXIS 346 (Tenn. Ct. App. 1992), appeal 
denied, 1992 Tenn. LEXIS 559 (Tenn. Sept. 8, 
1992). 

Where, applying the filed tariff doctrine, the 
federal court dismissed all plaintiffs claims 
against a long-distance telephone company 
over which it had original jurisdiction, it could 
decline to exercise its jurisdiction over plain- 
tiffs claims for violation of the Consumer Pro- 
tection Act. Kutner v. Sprint Communs. Co. 
L.P., 971 F. Supp. 302, 1997 U.S. Dist. LEXIS 
16390 (W.D. Tenn. 1997). 

The Tennessee Consumer Protection Act is 
applicable to the acts and practices of insurance 
companies. Newman v. Allstate Ins. Co., 42 
S.W.3d 920, 2000 Tenn. App. LEXIS 616 (Tenn. 
Ct. App. 2000), cert. denied, 534 U.S. 1092, 122 
S. Ct. 836, 151 L. Ed. 2d 716, 2002 U.S. LEXIS 
17 (2002), rehearing denied, 535 U.S. 1013, 122 
S. Ct. 1599, 152 L. Ed. 2d 514, 2002 U.S. LEXIS 
2767 (2002). 

In the debtor’s adversary action against a 
creditor alleging violations of the Tennessee 
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Consumer Protection Act, T.C.A. § 47-18-101 et 
seq., the debtor was not entitled to a jury trial 
because the creditor had filed a proof of claim 
against the estate and the case would be closely 
intertwined with the claims allowance process. 
WSC, Inc. v. The Home Depot, Inc. (In re WSC, 
Inc.), 286 B.R. 321, 2002 Bankr. LEXIS 1426 
(Bankr. M.D. Tenn. 2002). 

Motion to dismiss, pursuant to Fed. R. Civ. P. 
12(b)(6), a claim for violation of the Tennessee 
Consumer Protection Act (TCPA), T.C.A. §§ 47- 
18-101 — 47-18-125, was denied, because the 
cases relied on by the defendant did not re- 
quire, as the defendant contended, a plaintiff to 
plead unequal bargaining power or superior 
knowledge as elements of a claim under the 
TCPA. Ellipsis, Inc. v. Colorworks, Inc., 329 F. 
Supp. 2d 962, 2004 U.S. Dist. LEXIS 15953 
(W.D. Tenn. 2004). 

Distribution of unauthorized and infringing 
copies of copyrighted and trademarked soft- 
ware by computer business and its owner con- 
stituted violations of the Tennessee Consumer 
Protection Act. Microsoft Corp. v. Sellers, 411 F. 
Supp. 2d 913, 2006 U.S. Dist. LEXIS 4355 (E.D. 
Tenn. 2006). 

Computer business’ and its owner’s distribu- 
tion of unauthorized and infringing copies of 
copyrighted and trademarked software consti- 
tuted violations of the Tennessee Consumer 
Protection Act. Microsoft Corp. v. Sellers, 411 F. 
Supp. 2d 913, 2006 U.S. Dist. LEXIS 4355 (E.D. 
Tenn. 2006). 

Trial court did not err in dismissing an action 
brought by credit card holders for statutory 
violations against credit card companies re- 
garding a tying arrangement the companies 
had with merchants that had been the subject 
of a federal suit, because the Tennessee Con- 
sumer Protection Act, T.C.A. § 47-18-101 et 
seq., does not apply to anti-competitive con- 
duct. Bennett v. Visa U.S.A., Inc., 198 S.W.3d 
747, 2006 Tenn. App. LEXIS 203 (Tenn. Ct. 
App. 2006), appeal denied, Bennett v. Visa 
U.S.A., — S.W.3d —, 2006 Tenn. LEXIS 717 
(Tenn. 2006). 

In a horse breeder association’s action alleg- 
ing unfair competition under T.C.A. § 47-18- 
104 against a competitor that accepted the 
association’s horse registry certificates from its 
own registry applicants, the competitor was 
entitled to judgment because the association 
failed to establish a likelihood of confusion 
regarding the competitor’s use of the associa- 
tion’s trademarked name or acronym, espe- 
cially in light of the enhanced degree of pur- 
chaser care exercised by the customer base, 
which was sophisticated owners of gaited 
horses. Tenn. Walking Horse Breeders’ & Ex- 
hibitors Ass’n v. Nat’] Walking Horse Ass’n, 528 
F. Supp. 2d 772, 2007 U.S. Dist. LEXIS 92566 
(M.D. Tenn. Dec. 12, 2007). 

In cardiologist’s action against a hospital and 
its peer review committee arising from revoca- 
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tion of hospital privileges, the hospital and 
committee were entitled to immunity under 42 
U.S.C. § 11111(a) and 42 U.S.C. § 11112(a) of 
the Health Care Quality Improvement Act from 
liability for money damages on cardiologist’s 
claims for violation of the Sherman Act, 15 
U.S.C. § 1 etseq., for violation of the Tennessee 
Consumer Protection Act for breach of contract 
and several tort claims; cardiologist failed to 
overcome the presumption that the action was 
taken in reasonable belief that it would further 
quality health care after a reasonable effort to 
obtain the facts and that it was warranted by 
the facts. Deming v. Jackson-Madison County 
Gen. Hosp. Dist., 553 F. Supp. 2d 914, 2008 
U.S. Dist. LEXIS 56831 (W.D. Tenn. Mar. 26, 
2008). 

Jury could have reasonably concluded that 
there was no violation of Tennessee Consumer 
Protection Act because insured referenced no 
evidence presented at trial showing that it 
suffered ascertainable loss as a consequence of 
any of the alleged actions/omissions, and inde- 
pendent review of the record revealed no such 
evidence. PacTech, Inc. v. Auto-Owners Ins. Co., 
292 S.W.3d 1, 2008 Tenn. App. LEXIS 548 
(Tenn. Ct. App. Sept. 22, 2008). 


2. Real Estate Sales. 

This part applies to isolated sales of real 
estate, even though the transaction is between 
individuals not engaged regularly in the busi- 
ness of making such sales. Klotz v. Underwood, 
563 F. Supp. 335, 1982 U.S. Dist. LEXIS 9963 
(E.D. Tenn. 1982), affd without opinion, 709 
F.2d 1504, 1983 U.S. App. LEXIS 13283 (6th 
Cir. Tenn. 1983). 


3. Punitive Damages. 

Punitive damages may not be awarded in an 
action under the Tennessee Consumer Protec- 
tion Act of 1977. Paty v. Herb Adcox Chevrolet 
Co., 756 S.W.2d 697, 1988 Tenn. App. LEXIS 
302 (Tenn. Ct. App. 1988). 

Corporations and other entities included 
within the definition of “person” under T.C.A. 
§ 47-18-103 have standing to bring a private 
cause of action for treble damages. Bridgeport 
Music, Inc. v. 11C Music, 154 F. Supp. 2d 1330, 
2001 U.S. Dist. LEXIS 12592 (M.D. Tenn. 
2001). 


4. Securities. 

Statutes such as the Tennessee Consumer 
Protection Act are generally held not to apply to 
securities. Nichols v. Merrill Lynch, Pierce, 
Fenner & Smith, 706 F. Supp. 1309, 1989 U.S. 
Dist. LEXIS 1182 (M.D. Tenn. 1989); DePriest 
v. 1717-19 West End Assocs., 951 S.W.2d 769, 
1997 Tenn. App. LEXIS 154 (Tenn. Ct. App. 
1997), rehearing denied, Depriest v. 1717-19 
West End Assocs., — S.W.2d —, 1997 Tenn. 
App. LEXIS 191 (Tenn. Ct. App. 1997). 

Consumer Protection Act claim was properly 
contained in amended complaint where plain- 
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tiff-investor alleged that the defendant-brokers 
used misrepresentations to cause the plaintiff, 
an uneducated consumer, to wire custodial 
funds into defendant-brokers’ personal ac- 
count, and that the defendant did not use the 
funds to make prudent investments or pur- 
chase securities, but instead used the funds for 
defendant’s personal benefit. French v. Wilgus, 
742 F. Supp. 434, 1990 U.S. Dist. LEXIS 11047 
(M.D. Tenn. 1990). 

The Tennessee Consumer Protection Act does 
not apply to securities transactions. Joyner v. 
Triple Check Financial Service, 782 F. Supp. 
364, 1991 U.S. Dist. LEXIS 19144 (W.D. Tenn. 
1991). 

Following the Tennessee supreme court’s rea- 
soning in Myint v. Allstate Ins. Co., 970 S.W.2d 
920, 1998 Tenn. LEXIS 293, the court deter- 
mined that acts or practices in connection with 
the marketing or sale of securities were covered 
by the Tennessee Consumer Protection Act, and 
the trial court erred by granting an investment 
advisor’s motion to dismiss for failure to state a 
claim in a suit brought against it by investors. 
Johnson v. John Hancock Funds, 217 S.W.3d 
414, 2006 Tenn. App. LEXIS 447 (Tenn. Ct. 
App. 2006), appeal denied, Johnson v. John 
Hancock Funds, LLC, — S.W.3d —, 2006 Tenn. 
LEXIS 1114 (Tenn. Nov. 20, 2006). 

Securities are goods for the purposes of the 
Tennessee Consumer Protection Act, and in- 
vestment counseling and advice is likewise a 
service. Accordingly, offering securities for sale 
and providing investment counseling are con- 
sumer transactions and the act explicitly pro- 
scribes unfair or deceptive acts or practices in 
connection with consumer transactions. John- 
son v. John Hancock Funds, 217 S.W.3d 414, 
2006 Tenn. App. LEXIS 447 (Tenn. Ct. App. 
2006), appeal denied, Johnson v. John Hancock 
Funds, LLC, — S.W.3d —, 2006 Tenn. LEXIS 
1114 (Tenn. Nov. 20, 2006). 

In a consumer protection act case brought by 
investors, the trial court erred in excluding the 
investors’ expert’s opinions regarding an in- 
vestment advisor’s investment advice, because: 
(1) The expert possessed the education and 
experience that qualified him to render an 
expert opinion regarding the adequacy of the 
investment advice; (2) His methodology was 
sound and reflected the same intellectual rigor 
that would be required and expected of invest- 
ment advisors competently practicing their pro- 
fession; and (3) His testimony would have sub- 
stantially assisted the triers of fact. Johnson v. 
John Hancock Funds, 217 S.W.3d 414, 2006 
Tenn. App. LEXIS 447 (Tenn. Ct. App. 2006), 
appeal denied, Johnson v. John Hancock 
Funds, LLC, — S.W.3d —, 2006 Tenn. LEXIS 
1114 (Tenn. Nov. 20, 2006). 

While the federal and state statutes and 
regulations governing the sale of securities are 
comprehensive and detailed, no provision in 
them can reasonably be construed as limiting 
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the remedies available to consumers who pur- 
chase securities to the remedies provided in the 
securities laws. Johnson v. John Hancock 
Funds, 217 S.W.3d 414, 2006 Tenn. App. LEXIS 
447 (Tenn. Ct. App. 2006), appeal denied, John- 
son v. John Hancock Funds, LLC, — S.W.3d —, 
2006 Tenn. LEXIS 1114 (Tenn. Nov. 20, 2006). 

No provision that states that the Tennessee 
Consumer Protection Act, or similar acts 
passed by other states, does not apply to mar- 
keting or sale of securities and the court finds 
no precedent for the notion that the federal 
regulation of securities is so pervasive that it 
preempts state consumer protection statutes. 
The key inquiry is whether a conflict exists 
between the operation and purposes of the 
statutes regulating the marketing and sale of 
securities and the Tennessee Consumer Protec- 
tion Act. Johnson v. John Hancock Funds, 217 
S.W.3d 414, 2006 Tenn. App. LEXIS 447 (Tenn. 
Ct. App. 2006), appeal denied, Johnson v. John 
Hancock Funds, LLC, — S.W.3d —, 2006 Tenn. 
LEXIS 1114 (Tenn. Nov. 20, 2006). 


5. Disclaimers. 

Disclaimers permitted by § 47-2-316 of the 
Uniform Commercial Code (UCC) may limit or 
modify liability otherwise imposed by the UCC, 
but such disclaimers do not defeat separate 
causes of action for unfair or deceptive acts or 
practices under the Consumer Protection Act. 
Morris v. Mack’s Used Cars, 824 S.W.2d 538, 
1992 Tenn. LEXIS 45 (Tenn. 1992). 

An “as is” disclaimer does not effectively 
disclaim all prior representations under this 
act as a matter of law. Smith v. Scott Lewis 
Chevrolet, Inc., 843 S.W.2d 9, 1992 Tenn. App. 
LEXIS 346 (Tenn. Ct. App. 1992), appeal de- 
nied, 1992 Tenn. LEXIS 559 (Tenn. Sept. 8, 
1992). 


6. Violations of Other Laws. 

A violation of the Tennessee Home Solicita- 
tion Sales Act of 1974, either alone or coupled 
with a violation of the Federal Trade Commis- 
sion Cooling-Off Period Rule (16 CFR 429.1) is 
not a per se violation of this part. Laymance v. 
Vaughn, 857 S.W.2d 36, 1992 Tenn. App. LEXIS 
930 (Tenn. Ct. App. 1992), appeal denied, 1993 
Tenn. LEXIS 100 (Tenn. Mar. 1, 1993). 


7. Federal Preemption. 

The Carmack Amendment to the Interstate 
Commerce Act preempted common law and 
statutory causes of action under this part. Ma- 
lone v. Mayflower Transit, Inc., 819 F. Supp. 
724, 1993 U.S. Dist. LEXIS 5811 (E.D. Tenn. 
1993). 

Defendants could not remove to federal court 
where plaintiff deliberately avoided stating a 
claim under federal law, instead choosing to 
state claims under this section and § 47-25- 
101, as federal antitrust law does not preempt 
state antitrust law. Blake v. Abbott Lab., 894 F. 
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Supp. 327, 1995 U.S. Dist. LEXIS 15959 (E.D. 
Tenn. 1995). 

Claims for relief under the Tennessee Con- 
sumer Protection Act are preempted by the 
Airline Deregulation Act (49 U.S.C. § 41713) 
where the claim is brought against an air 
carrier and relates to that carrier’s prices, 
routes or services. Federal Express Corp. v. 
United States Postal Serv., 55 F. Supp. 2d 813, 
1999 U.S. Dist. LEXIS 10194 (W.D. Tenn. 
1999). 

Claim under the Tennessee Consumer Pro- 
tection Act was preempted by the Airline De- 
regulation Act (49 U.S.C. § 41713) where claim 
was based on alleged false advertisements re- 
lating to comparative air express delivery ser- 
vices, since claimant could not establish that 
such advertising had no connection with, or 
reference to airline rates, routes or services. 
Federal Express Corp. v. United States Postal 
Serv., 55 F. Supp. 2d 813, 1999 U.S. Dist. 
LEXIS 10194 (W.D. Tenn. 1999). 

A class action claim, brought pursuant to the 
Tennessee Consumer Protection Act (TCPA), 
T.C.A. § 47-18-101 et seq. (2003), was not 
based in the Truth in Lending Act, 15 U.S.C. 
§ 1601 et seq., and that removal was not 
proper under the artful pleading doctrine; the 
duty not to engage in deceptive trade practices 
was found in the TCPA and the complaint did 
not present a federal question. Cavette v. Mas- 
tercard Intl, Inc., 282 F. Supp. 2d 813, 2003 
U.S. Dist. LEXIS 16680 (W.D. Tenn. 2003). 


8. Commencement of Action. 

For both private consumer protection act 
claims and negligence claims, the cause of ac- 
tion accrues when the action giving rise to the 
claim is discovered. Heatherly v. Merrimack 
Mut. Fire Ins. Co., 43 S.W.3d 911, 2000 Tenn. 
App. LEXIS 751 (Tenn. Ct. App. 2000). 

Subscribers to a third-party payor who al- 
leged the insurer passed along the increased 
costs of treating smoking-related injuries 
through higher premiums failed to state a 
claim because the injuries were not proxi- 
mately caused by the tobacco companies; thus 
they had no standing to sue. Perry v. Am. 
Tobacco Co., 324 F.3d 845, 2003 FED App. 105P, 
2003 U.S. App. LEXIS 6571 (6th Cir. Tenn. 
2003). 

Medical device manufacturer and medical 
clinic were entitled to Fed. R. Civ. P. 12(b)(6) 
dismissal of a consumer/patient’s action arising 
from an alleged nationwide conspiracy for the 
purpose of monopolizing the sale and control- 
ling the prices of medical equipment; the claim 
under T.C.A. § 47-18-109 of the Tennessee Con- 
sumer Protection Act was barred by the five- 
year statute of repose under T.C.A. § 47-18- 
110. Roberson v. Medtronic, Inc., 494 F. Supp. 
2d 864, 2007 U.S. Dist. LEXIS 50779 (W.D. 
Tenn. Apr. 23, 2007). 

Where a general contract for funeral services 
was signed by decedent’s father and the crema- 
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tion and disposition authorization was signed 
by both his mother and father, the father thus 
had standing to bring breach of contract and 
the Tennessee Consumer Protection Act (TCPA) 
claims based upon the general contract for 
funeral services; thus, both the mother and 
father had standing to bring breach of contract 
and TCPA claims based upon the cremation and 
disposition authorization. Akers v. Buckner- 
Rush Enters., 270 S.W.3d 67, 2007 Tenn. App. 
LEXIS 715 (Tenn. Ct. App. Nov. 21, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
266 (Tenn. Apr. 7, 2008), appeal denied, Akers v. 
Buckner-Rush Enter., Inc., — S.W.3d —, 2008 
Tenn. LEXIS 222 (Tenn. Apr. 7, 2008). 

Both the general contract for funeral services 
and the cremation and disposition authoriza- 
tion were signed by the decedent’s daughter; 
thus, she had standing to bring breach of con- 
tract and Tennessee Consumer Protection Act 
claims based upon either or both of those docu- 
ments. Akers v. Buckner-Rush Enters., 270 
S.W.3d 67, 2007 Tenn. App. LEXIS 715 (Tenn. 
Ct. App. Nov. 21, 2007), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 266 (Tenn. Apr. 7, 
2008), appeal denied, Akers v. Buckner-Rush 
Enter., Inc., — S.W.3d —, 2008 Tenn. LEXIS 
222 (Tenn. Apr. 7, 2008). 


9. Breach of Contract. 

Privity of contract is not required for con- 
sumer protection act claims. Heatherly v. Mer- 
rimack Mut. Fire Ins. Co., 43 S.W.3d 911, 2000 
Tenn. App. LEXIS 751 (Tenn. Ct. App. 2000). 

Customer’s action under the Tennessee Con- 
sumer Protection Act, T.C.A. § 47-18-101 et 
seq., failed because the customer failed to raise 
a genuine issue of material fact. The alarm 
company provided evidence that it did not 
charge the customer for the cellular backup 
until after the burglary and the alleged injury 
was reasonably avoidable by the customer. 
Roopchan v. ADT Sec. Sys., 781 F. Supp. 2d 636, 
2011 U.S. Dist. LEXIS 13391 (E.D. Tenn. Feb. 
10, 2011). 

In a supplier’s suit against a sub-supplier for 
breach of contract, fraud, and other claims, a 
magistrate judge recommended granting, in 
part, the sub-supplier’s motion to dismiss and 
motion to compel arbitration with regard to the 
supplier’s fraud in the inducement claim be- 
cause the supplier’s claim that it was fraudu- 
lently induced into contracting with the sub- 
supplier related to the contract as a whole and 
not just the arbitration clause, therefore, the 
validity of the contract was an issue for the 
arbitrator since the claim for fraud in the 
inducement arose out of, or related to, or in- 
volved an alleged breach of the contract, and 
therefore, that claim was subject to arbitration. 
SL Tenn., LLC v. Ochiai Ga., LLC, — F. Supp. 
2d —, 2011 U.S. Dist. LEXIS 152862 (E.D. 
Tenn. Dec. 8, 2011), affd, SL Tennessee, LLC v. 
Ochiai Georgia, LLC, — F. Supp. 2d —, 2012 
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U.S. Dist. LEXIS 13996 (E.D. Tenn. Feb. 6, 
2012). 


10. Attorney Fees. 

Decision by the court of appeals and trial 
court that buyers could not recover punitive 
damages under a common law misrepresenta- 
tion claim and attorney fees under Tennessee 
Consumer Protection Act, Tenn. Code Act. § 47- 
18-101 et seq., was error, as the attorney fees 
were not punitive in nature. Miller v. United 
Automax, 166 S.W.3d 692, 2005 Tenn. LEXIS 
580 (Tenn. 2005). 

In a construction dispute, the court properly 
awarded the builder a portion of his attorney’s 
fees because the trial court specifically found 
that the owner’s claim was “frivolous and with- 
out legal or factual merit.” The builder did not 
engage in deceit or unfair practices, and the 
court clearly believed that the owner knew the 
builder had not engaged in any deceit. Mer- 
edith v. Weller, — S.W.3d —, 2012 Tenn. App. 
LEXIS 50 (Tenn. Ct. App. Jan. 25, 2012). 


11. Insurance. 

Medical association’s action against insurers 
for violations of the Tennessee Consumer Pro- 
tection Act could not escape the mandatory 
arbitration provisions contained in the con- 
tracts between its member providers and the 
insurers where the association had no contrac- 
tual relationship with the insurer; thus, arbi- 
tration was the proper forum for its claim 
pursuant to the Tennessee Arbitration Act, 
T.C.A. § 29-5-302, the Federal Arbitration Act, 
9 U.S.C. § 2, and U.S. Const. art. 1, § 8, cl. 3. 
Tenn. Med. Ass’n v. Bluecross Blueshield of 
Tenn., Inc., 229 S.W.3d 304, 2007 Tenn. App. 
LEXIS 16 (Tenn. Ct. App. Jan. 9, 2007), appeal 
denied, — S.W.3d —, 2007 Tenn. LEXIS 600 
(Tenn. June 25, 2007). 


12. Class Actions. 

Tennessee customers of a Delaware corpora- 
tion were entitled to remand to chancery court 
of their class action suit claiming fraud in 
connection with certain cell phone charges un- 
der the Tennessee Consumer Protection Act, 
T.C.A. § 47-18-101 et seq. The merchant failed 
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to prove that the amount in controversy satis- 
fied federal jurisdiction and removal statutes, 
because the customers specifically denied that 
their claims exceeded seventy-five thousand 
dollars, and the merchant’s attempt to aggre- 
gate claims based on class action status or on 
the amount of anticipated legal fees lacked any 
legal basis. Alinsub v. T-Mobile, 414 F. Supp. 2d 
825, 2006 U.S. Dist. LEXIS 9105 (W.D. Tenn. 
2006). 


13. Time Limitations. 

Homeowners’ suit against a surveyor alleg- 
ing misrepresentation, failure to disclose, con- 
cealment, deception, and violation of the Ten- 
nessee Consumer Protection Act, T.C.A. § 47- 
18-101 et seq., was barred by the four-year 
limitations period of T.C.A. § 28-3-114, appli- 
cable to claims against surveyors, as the home- 
owners sought to recover damages based on the 
surveryor’s deficiency, defect, omission, or er- 
ror. Dale v. B & J Enters., — S.W.3d —, 2012 
Tenn. App. LEXIS 298 (Tenn. Ct. App. May 10, 
2012). 


14. Dead Bodies. 

Parents’ Tennessee Consumer Protection Act 
(TCPA), T.C.A. § 47-18-101 et seq., claim aris- 
ing out of the improper cremation of their son’s 
body failed as an action did not lie under the 
TCPA for emotional distress in the absence of 
pecuniary damages, and a person’s cremains 
did not have the tangible economic value re- 
quired by the TCPA Akers v. Prime Succession 
of Tenn., Inc., 387 S.W.3d 495, 2012 Tenn. 
LEXIS 644 (Tenn. Sept. 21, 2012), cert. denied, 
Marsh v. Akers, 185 L. Ed. 2d 364, 133 S. Ct. 
1464, — U.S. —, 2013 U.S. LEXIS 1728 (U.S. 
2013). 


15. Foreclosures. 

Borrowers’ suit against mortgage company 
was properly dismissed because claims under 
Tennessee Consumer Protection Act, T.C.A. 
§ 47-18-101 et seq., did not apply to allegedly 
deceptive conduct in foreclosures. Paczko v. 
Suntrust Mortgs., Inc., — S.W3d —, 2012 
Tenn. App. LEXIS 671 (Tenn. Ct. App. Sept. 25, 
2012). 
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This part shall be liberally construed to promote the following policies: 
(1) To simplify, clarify, and modernize state law governing the protection 
of the consuming public and to conform these laws with existing consumer 


protection policies; 


(2) To protect consumers and legitimate business enterprises from those 
who engage in unfair or deceptive acts or practices in the conduct of any 
trade or commerce in part or wholly within this state; 

(3) To encourage and promote the development of fair consumer practices; 

(4) To declare and to provide for civil legal means for maintaining ethical 
standards of dealing between persons engaged in business and the consum- 
ing public to the end that good faith dealings between buyers and sellers at 
all levels of commerce be had in this state; and 

(5) To promote statewide consumer education. 
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Acts 1977, ch. 438, § 2. 
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NOTES TO DECISIONS 


Analysis 


. Unfair or Deceptive Practices not Shown. 
. Insurance. 

. Real Estate Sales. 

. Securities. 


= PON 


. Unfair or Deceptive Practices not 
Shown. 

Under the allegations of this complaint and 

the facts in the record, there was nothing to 


constitute “unfair or deceptive acts or practices 
in the conduct of any trade or commerce,” and 
therefore the Consumer Protection Act was not 
applicable. New Life Corp. of Am. v. Thomas 
Nelson, Inc., 932 S.W.2d 921, 1996 Tenn. App. 
LEXIS 71 (Tenn. Ct. App. 1996). 

Absent overt misleading acts by an automo- 
bile dealer, the dealer profiting from “dealer 
reserves” after helping a consumer obtain fi- 
nancing through a finance company was not a 


505 


deceptive act for the purposes of T.C.A. §§ 47- 
18-102(2) and 47-18-104(b)(27) of the Tennes- 
see Consumer Protection Act. Beaudreau v. 
Larry Hill Pontiac/Oldsmobile/GMC, Inc., 160 
S.W.3d 874, 2004 Tenn. App. LEXIS 631 (Tenn. 
Ct. App. 2004), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 328 (Tenn. Mar. 28, 2005). 


2. Insurance. 

Insured could not maintain an action against 
group health plan insurer under the consumer 
protection act where there was a valid, unam- 
biguous insurance contract and no false mis- 
representation or deceptive act or practice. 
NSA DBA Benefit Plan v. Connecticut Gen. Life 
Ins. Co., 968 S.W.2d 791, 1997 Tenn. App. 
LEXIS 511 (Tenn. Ct. App. 1997). 

Insured did not have a claim against the 
disability insurers for unfair consumer prac- 
tices under T.C.A. § 47-18-102 when the insur- 
ers stopped paying disability based upon the 
insured’s mental illness, and summary judg- 
ment was granted for the insurers because the 
insured represented that he had not been 
treated for mental illness anytime prior to the 
issuance of the policy when in fact the insured 
had been hospitalized at least three times prior 
to the issuance of the policy for mental illness; 
the incontestability clause did not preclude the 
insurers from denying coverage for the specific 
condition. Corrington v. Equitable Life Assur. 
Soc’y, 265 F. Supp. 2d 905, 2003 U.S. Dist. 
LEXIS 9329 (W.D. Tenn. 2003). 

Denial of plaintiffs life insurance claim was 
not an unfair business practice where plaintiff 
got exactly what she bargained for — a $50,000 
life insurance policy on her husband. The only 
reason the insurer claimed that plaintiff was 
not entitled to the proceeds was its good faith 
belief, albeit mistaken, that plaintiff materially 
misrepresented her husband’s health. Ginn v. 
Am. Heritage Life Ins. Co., 173 S.W.3d 488, 
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2004 Tenn. App. LEXIS 881 (Tenn. Ct. App. 
2004), rehearing denied, — S.W.3d —, 2005 
Tenn. App. LEXIS 853 (Tenn. Ct. App. Jan. 24, 
2005), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 694 (Tenn. Aug. 22, 2005). 


3. Real Estate Sales. 

In accordance with the holding in Ganzevoort 
v. Russell, 949 S.W.2d 293, 1997 Tenn. LEXIS 
299 (Tenn. 1997), this act applied only to per- 
sons in the business of selling property as 
owners or brokers and not to the sale of a house 
by an individual not in the business of selling 
houses even if such individual has superior 
knowledge concerning the property. Murvin v. 
Cofer, 968 S.W.2d 304, 1997 Tenn. App. LEXIS 
867 (Tenn. Ct. App. 1997). 


4, Securities. 

Following the Tennessee supreme court’s rea- 
soning in Myint v. Allstate Ins. Co., 970 S.W.2d 
920, 1998 Tenn. LEXIS 293, acts or practices in 
connection with the marketing or sale of secu- 
rities are covered by the Tennessee Consumer 
Protection Act, T.C.A. § 47-18-101 et seq., and 
the trial court erred by granting an investment 
advisor’s motion to dismiss in a suit brought 
against it by investors. Johnson v. John Han- 
cock Funds, 217 S.W.3d 414, 2006 Tenn. App. 
LEXIS 447 (Tenn. Ct. App. 2006), appeal de- 
nied, Johnson v. John Hancock Funds, LLC, — 
S.W.3d —, 2006 Tenn. LEXIS 1114 (Tenn. Nov. 
20, 2006). 

Judicially grafting an exemption for securi- 
ties onto the Tennessee Consumer Protection 
Act, T.C.A. § 47-18-101 et seq., would frustrate 
the purposes of the act expressed in T.C.A. 
§ 47-18-102(2). Johnson v. John Hancock 
Funds, 217 S.W.3d 414, 2006 Tenn. App. LEXIS 
447 (Tenn. Ct. App. 2006), appeal denied, John- 
son v. John Hancock Funds, LLC, — S.W.3d —, 
2006 Tenn. LEXIS 1114 (Tenn. Nov. 20, 2006). 


A.L.R.3d 399, 77 A.L.R.4th 991, 89 A.L.R.4th 
854. 


As used in this part, unless the context otherwise requires: 

(1) “Bait and switch” or “switch” means advertising items to lure consum- 
ers, then inducing the consumers to buy different and more expensive items 
by failing to make available the goods or services advertised, or by dispar- 
aging the less expensive product. Provision of accurate factual information 
shall not be considered disparagement; 

(2) “Consumer” means any natural person who seeks or acquires by 
purchase, rent, lease, assignment, award by chance, or other disposition, any 
goods, services, or property, tangible or intangible, real, personal or mixed, 
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and any other article, commodity, or thing of value wherever situated or any 
person who purchases or to whom is offered for sale -a franchise or 
distributorship agreement or any similar type of business opportunity; 

(3) “Contract for home improvement services” means a contractual agree- 
ment, written or oral, between a person performing home improvement 
services and a residential owner, and includes all labor, services and 
materials to be furnished and performed under such agreement; 

(4) “Covered file-sharing program” means a computer program, applica- 
tion, or software that enables the computer on which such program, 
application, or software is installed to designate files as available for 
searching by and copying to one (1) or more other computers, to transmit 
such designated files directly to one (1) or more other computers, and to 
request the transmission of such designated files directly from one (1) or 
more other computers. “Covered file-sharing program” does not mean a 
program, application, or software designed primarily to operate as a server 
that is accessible over the Internet using the Internet domain name system, 
to transmit or receive email messages, instant messaging, real-time audio or 
video communications, or real-time voice communications, or to provide 
network or computer security, network management, hosting and backup 
services, maintenance, diagnostics, technical support or repair, or to detect 
or prevent fraudulent activities; 

(5) “Division” means the division of consumer affairs in the department of 
commerce and insurance; 

(6) “Documentary material” means the original or copy of any book, 
record, memorandum, paper, communication, tabulation, map, chart, pho- 
tograph, mechanical transcription, or other tangible document or recording, 
wherever situated; 

(7) “Goods” means any tangible chattels leased, bought, or otherwise 
obtained for use by an individual primarily for personal, family, or household 
purposes or a franchise, distributorship agreement, or similar business 
opportunity; 

(8) “Home improvement services” means the repair, replacement, remod- 
eling, alteration, conversion, modernization, improvement, or addition to 
any residential property, and includes but is not limited to, the repair, 
replacement, remodeling, alteration, conversion, modernization, improve- 
ment, or addition to driveways, swimming pools, porches, garages, landscap- 
ing, fences, fall-out shelters, and roofing; 

(9) “Home improvement services provider” means any person or entity, 
whether or not licensed pursuant to title 62, chapter 6, who undertakes to, 
attempts to, or submits a price or bid or offers to construct, supervise, 
superintend, oversee, schedule, direct, or in any manner assume charge of 
the home improvement service for a fee. “Home improvement services 
provider” specifically includes but is not limited to a “residential contractor” 
as defined in § 62-6-102 when performing home improvement services and 
a “home improvement contractor” as defined in § 62-6-501; 

(10) “Knowingly” or “knowing” means actual awareness of the falsity or 
deception, but actual awareness may be inferred where objective manifes- 
tations indicate that a reasonable person would have known or would have 
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had reason to know of the falsity or deception; 

(11) “Local telephone directory” means a telephone directory that is 
distributed by a telephone company or directory publisher, or provided as a 
service to subscribers located in the local exchanges contained in the 
directory. “Local telephone directory” includes: 

(A) A classified advertising directory, commonly referred to as the 
yellow pages; 

(B) Adirectory of individual telephone listings, commonly referred to as 
the white pages, whether identified as “business listings” or combined in 
listings of residences and businesses in a directory that does not have 
separate residence and business listings; 

(C) A directory that includes listings of more than one (1) telephone 
company; or 

(D) A directory assistance database or similar service, commonly used 
by dialing “411” and speaking with a live person or through an automated 
system; 

(12) “Local telephone number” means a telephone number that has the 
three (3) number prefix used by the provider of telephone service for 
telephones physically located within the area covered by the local telephone 
directory in which the number is listed. “Local telephone number” does not 
include long distance numbers or 800, 888, or 900 exchange numbers listed 
in a local telephone directory; 

(13) “Person” means a natural person, individual, governmental agency, 
partnership, corporation, trust, estate, incorporated or unincorporated asso- 
ciation, and any other legal or commercial entity however organized; 

(14) “Physical address” means the mailing address, including a zip code, 
which details the actual location of a person or entity, but does not include a 
post office box; 

(15) “Possession” means actual care, custody, control, or management of 
residential property, but shall not include occupancy of residential property 
through a lease or rental agreement; 

(16) “Residential owner” means a person who has possession of residen- 
tial real property, including any person authorized by such residential owner 
to act on the residential owner’s behalf; 

(17) “Residential property” means the building structure where a person 
abides, lodges, resides or establishes a living accommodation or where a 
residential owner intends to abide, lodge, reside or establish a living 
accommodation following the completion of home improvement services 
made pursuant to a contract for home improvement services and includes 
the land on or adjacent to such building structure; 

(18) “Services” means any work, labor, or services including services 
furnished in connection with the sale or repair of goods or real property or 
improvements thereto; and 

(19) “Trade,” “commerce,” or “consumer transaction” means the advertis- 
ing, offering for sale, lease or rental, or distribution of any goods, services, or 
property, tangible or intangible, real, personal, or mixed, and other articles, 
commodities, or things of value wherever situated. 
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History. 

Acts 1977, ch. 438, § 3; 1986, ch. 860, § 1; 
1988, ch. 974, § 1; 1999, ch. 473, § 1; 2008, ch. 
873, § 1; 2010, ch. 779, § 1; 2010, ch. 1055, § 2. 


Compiler’s Notes. 

Acts 2010, ch. 1055, § 7 provided that the act 
shall apply to any contract for home improve- 
ment services entered into on or after July 1, 
2010. 


Section to Section References. 
This section is referred to in §§ 47-18-104, 
47-18-5102. 
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Bank, N.A., 337 S.W.3d 771, 2010 Tenn. App. 
LEXIS 259 (Tenn. Ct. App. Apr. 8, 2010); Han- 
son v. J.C. Hobbs Co., — S.W.3d —, 2012 Tenn. 
App. LEXIS 807 (Tenn. Ct. App. Nov. 21, 2012); 
Leverette v. Tenn. Farmers Mut. Ins. Co., — 
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NOTES TO DECISIONS 


Analysis 


. Real Estate Transactions. 
Consumer. 

Knowingly. 

Trade or Commerce. 
Corporations. 

Dealer Reserve. 
Securities. 


Se ee > eee 


. Real Estate Transactions. 

This part in three separate places refers to 
real property; it would appear that it contem- 
plates that its provisions cover transactions in 
real estate. Klotz v. Underwood, 563 F. Supp. 
335, 1982 U.S. Dist. LEXIS 9963 (E.D. Tenn. 
1982), affd without opinion, 709 F.2d 1504, 
1983 U.S. App. LEXIS 13283 (6th Cir. Tenn. 
1983). . 

This part applied to the sale of property by a 
realtor in the course of the real estate trade. 
Ganzevoort v. Russell, 949 S.W.2d 293, 1997 
Tenn. LEXIS 299 (Tenn. 1997), rehearing de- 
nied, — S.W.3d —, 1997 Tenn. LEXIS 406 
(Tenn.1997). 

This part did not apply to an isolated sale of 
real estate by the owner who was not generally 
engaged in the sale of real property. Ganzevoort 
v. Russell, 949 S.W.2d 293, 1997 Tenn. LEXIS 


299 (Tenn. 1997), rehearing denied, — S.W.3d 
—, 1997 Tenn. LEXIS 406 (Tenn.1997). 


2. Consumer. 

Professional singer who hired an agent was 
not a consumer as defined in this section. 
Cummins v. Brodie, 667 S.W.2d 759, 1983 Tenn. 
App. LEXIS 639 (Tenn. Ct. App. 1983). 

Annuities are things of value under subdivi- 
sion (8) (now see (11)) and the purchasers of 
single premium deferred annuity certificates 
(SPDA) are consumers within the scope of this 
part. Skinner v. Steele, 730 S.W.2d 335, 1987 
Tenn. App. LEXIS 2515 (Tenn. Ct. App. 1987). 


3. Knowingly. 

Defendant was liable for promissory fraud 
where he did not intend to carry out the prom- 
ises that he made when he made them. Because 
defendant knowingly violated this chapter, it 
was appropriate to double the damages. Steed 
Realty v. Oveisi, 823 S.W.2d 195, 1991 Tenn. 
App. LEXIS 307 (Tenn. Ct. App. 1991). 

Although creditors were entitled to partial 
summary judgment on their claim that a Chap- 
ter 7 debtor intentionally deceived them about 
his about skills and abilities so they would hire 
him to build a house, because a Tennessee court 
made that finding when it awarded the credi- 
tors damages under the Tennessee Consumer 


509 


Protection Act (TCPA), the bankruptcy court 
denied the creditors’ motion for summary judg- 
ment on their claim that the judgment they 
obtained against the debtor in state court was 
nondischargeable under 11 U.S.C. 
§ 523(a)(2)(A) or (a)(6) because the state court 
had not made other findings that were required 
to prove that the debt was nondischargeable 
under § 523. The TCPA did not require proof 
that the creditors relied on false statements the 
debtor made, and the state court had not made 
that finding. Tomlin v. Crownover (in re 
Crownover), 417 B.R. 45, 2009 Bankr. LEXIS 
3791 (Bankr. E.D. Tenn. Aug. 27, 2009). 

Although a contractor breached a contract 
with a homeowner by failing to perform the 
agreed upon tasks in a workmanlike manner, 
the contractor’s breach did not necessarily rise 
to the level of an “unfair or deceptive act or 
practice” as used in the Tennessee Consumer 
Protection Act .(TCPA), T.C.A. § 47-18- 
109(a)(3), because the homeowner failed to 
prove the contractor intentionally or decep- 
tively provided substandard work, as required 
by the TCPA, T.C.A. § 47-18-103(6). Case 
Handyman Serv. of Tenn. v. Lee, — S.W.3d —, 
2012 Tenn. App. LEXIS 384 (Tenn. Ct. App. 
June 138, 2012). 


4. Trade or Commerce. 

Defendant’s activities were governed by this 
chapter because he conducted trade and com- 
merce in part in Tennessee by advertising and 
closing real estate deals in this state. Steed 
Realty v. Oveisi, 823 S.W.2d 195, 1991 Tenn. 
App. LEXIS 307 (Tenn. Ct. App. 1991). 

Actions of a bank and its agent in the repos- 
session and disposition of collateral did not fall 
within the definition of trade, commerce, or 
consumer transaction, and the actions did not 
constitute a violation of the Consumer Protec- 
tion Act. Pursell v. First Am. Nat'l] Bank, 937 
S.W.2d 838, 1996 Tenn. LEXIS 569 (Tenn. 
1996). 

There was no consumer transaction in a 
teaming agreement between two corporations 
that did not involve the purchase of anything of 
value, and there was no indication that one 
corporation attempted to induce the other cor- 
poration to buy anything through deceptive 
advertising or any other means. Operations 
Mgmt. Int'l, Inc. v. Tengasco, Inc., 35 F. Supp. 
2d 1052, 1999 U.S. Dist. LEXIS 1539 (E.D. 
Tenn. 1999). 

The plain language of this section defining 
“trade,” “commerce” or “consumer transaction” 
is broad enough to cover not only advertising 
and sales, but also conduct affecting the distri- 
bution of any services or property; therefore, 
where an insured files a claim with an insur- 
ance company seeking payment from the com- 
pany, such payment is a distribution of prop- 
erty that would appear to come under the ambit 
of this section. Sparks v. Allstate Ins. Co., 98 F. 
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Supp. 2d 933, 2000 U.S. Dist. LEXIS 6864 
(W.D. Tenn. 2000). 

Medical association failed to allege trade, 
commerce, or consumer transaction within the 
meaning of the Tennessee Consumer Protection 
Act, specifically T.C.A. §§ 47-18-103, 47-18- 
104(a), and 47-18-109(a)(1), and thus failed to 
state a cause of action under the act against 
insurers. Tenn. Med. Ass’n v. Bluecross 
Blueshield of Tenn., Inc., 229 S.W.3d 304, 2007 
Tenn. App. LEXIS 16 (Tenn. Ct. App. Jan. 9, 
2007), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 600 (Tenn. June 25, 2007). 

Summary judgment was entered in favor of a 
surety in an action brought under the Tennes- 
see Consumer Protection Act of 1977, because 
acts that occurred after the execution of a 
general agreement of indemnity (GAI) relating 
to an investigation of a claim and the decision 
to hire another company to complete construc- 
tion on a college project did not affect trade or 
commerce since none of the actions were a part 
of the advertising, offering for sale, lease or 
rental, or distribution of any goods, services or 
property under T.C.A. § 47-18-103; since the 
acts occurred after the execution of the GAI, 
they were relevant to a breach of contract claim 
instead. Crossley Constr. Corp. v. Nat’l Fire Ins. 
Co., 237 S.W.3d 652, 2007 Tenn. App. LEXIS 
1386 (Tenn. Ct. App. Mar. 16, 2007). 

Securities broker’s Tennessee Consumer Pro- 
tection Act (TCPA) claim failed because the 
broker did not allege any sort of loss attribut- 
able to defendant law firm’s allegedly unfair or 
deceptive acts beyond emotional distress and 
damage to his business reputation (emotional 
distress was not sufficient to state a claim 
under the TCPA), and the TCPA could not be 
used to impose liability on lawyers practicing 
law. Pagliara v. Johnston Barton Proctor & 
Rose, LLP, — F.3d —, 2013 FED App. 53P, 2013 
U.S. App. LEXIS 4010 (6th Cir. Feb. 27, 2013). 


5. Corporations, 

Corporations may recover treble damages 
under this part, which affords a private right of 
action to any person. Grantham & Mann, Inc. v. 
American Safety Products, Inc., 831 F.2d 596, 
1987 U.S. App. LEXIS 12920 (6th Cir. 1987), 
which held that treble damages were only 
available to consumers, is no longer good law. 


- Smith Corona Corp. v. Pelikan, Inc., 784 F. 


Supp. 452, 1992 U.S. Dist. LEXIS 752 (M.D. 
Tenn. 1992), affd without opinion, 1 F.3d 1252, 
1993 U.S. App. LEXIS 27920 (Fed. Cir. 1993). 

A corporation might be deemed a consumer 
under this act. Operations Mgmt. Int'l, Inc. v. 
Tengasco, Inc., 35 F. Supp. 2d 1052, 1999 U.S. 
Dist. LEXIS 1539 (E.D. Tenn. 1999). 

Because a “person” is clearly defined to in- 
clude corporations under subsection (9), the 
remedy of treble damages is available to corpo- 
rations under 47-18-109(a). ATS Southeast, 
Inc. v. Carrier Corp., 18 S.W.3d 626, 2000 Tenn. 
LEXIS 245 (Tenn. 2000). 
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6. Dealer Reserve. 

In order to prevail on a claim that motor 
dealers violated this act by misleading consum- 
ers and misrepresenting to them the practice of 
“dealer reserve,” a practice in which a portion of 
the additional interest rate is payable to the 
dealer, plaintiffs must at least allege that they 
were exposed to the offensive conduct. Harvey 
v. Ford Motor Credit Co., 8 S.W.3d 273, 1999 
Tenn. App. LEXIS 314 (Tenn. Ct. App. 1999), 
review or rehearing denied, — S.W.3d —, 1999 
Tenn. App. LEXIS 448 (Tenn. Ct. App. 1999), 
review or rehearing denied, — S.W.3d —, 1999 
Tenn. LEXIS 669 (Tenn. 1999). 

Absent overt misleading acts by an automo- 
bile dealer, the dealer profiting from “dealer 
reserves” after helping a consumer obtain fi- 
nancing through a finance company was not a 
deceptive act for the purposes of T.C.A. §§ 47- 
18-102(2) and 47-18-104(b)(27) of the Tennes- 
see Consumer Protection Act. Beaudreau v. 
Larry Hill Pontiac/Oldsmobile/GMC, Inc., 160 
S.W.3d 874, 2004 Tenn. App. LEXIS 631 (Tenn. 
Ct. App. 2004), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 328 (Tenn. Mar. 28, 2005). 


7. Securities. 
Following the Tennessee supreme court’s rea- 
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soning in Myint v. Allstate Ins. Co., 970 S.W.2d 
920, 1998 Tenn. LEXIS 293, acts or practices in 
connection with the marketing or sale of secu- 
rities were covered by the Tennessee Consumer 
Protection Act, T.C.A. § 47-18-101 et seq., and 
the trial court erred by granting an investment 
advisor’s motion to dismiss for failure to state a 
claim in a suit brought against it by investors. 
Johnson v. John Hancock Funds, 217 S.W.3d 
414, 2006 Tenn. App. LEXIS 447 (Tenn. Ct. 
App. 2006), appeal denied, Johnson v. John 
Hancock Funds, LLC, — S.W.3d —, 2006 Tenn. 
LEXIS 1114 (Tenn. Nov. 20, 2006). 

Securities are goods for the purposes of the 
Tennessee Consumer Protection Act, and in- 
vestment counseling and advice is likewise a 
service. Accordingly, offering securities for sale 
and providing investment counseling are con- 
sumer transactions and the act explicitly pro- 
scribes unfair or deceptive acts or practices in 
connection with consumer transactions. John- 
son v. John Hancock Funds, 217 S.W.3d 414, 
2006 Tenn. App. LEXIS 447 (Tenn. Ct. App. 
2006), appeal denied, Johnson v. John Hancock 
Funds, LLC, — S.W.3d —, 2006 Tenn. LEXIS 
1114 (Tenn. Nov. 20, 2006). 


state deceptive trade practice and consumer 
protection acts. 63 A.L.R.5th 1. 


47-18-104. Unfair or deceptive acts prohibited. 


(a) Unfair or deceptive acts or practices affecting the conduct of any trade or 
commerce constitute unlawful acts or practices and are Class B misdemeanors. 
(b) The following unfair or deceptive acts or practices affecting the conduct 
of any trade or commerce are declared to be unlawful and in violation of this 


part: 


(1) Falsely passing off goods or services as those of another; 
(2) Causing likelihood of confusion or of misunderstanding as to the 


source, sponsorship, approval or certification of goods or services. This 
subdivision (b)(2) does not prohibit the private labeling of goods and services; 

(3) Causing likelihood of confusion or misunderstanding as to affiliation, 
connection or association with, or certification by, another. This subdivision 
(b)(3) does not prohibit the private labeling of goods or services; 

(4) Using deceptive representations or designations of geographic origin 
in connection with goods or services; 

(5) Representing that goods or services have sponsorship, approval, 
characteristics, ingredients, uses, benefits or quantities that they do not 
have or that a person has a sponsorship approval, status, affiliation or 
connection that such person does not have; 

(6) Representing that goods are original or new if they are deteriorated, 
altered to the point of decreasing the value, reconditioned, reclaimed, used 
or secondhand; 
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(7) Representing that goods or services are of a particular standard, 
quality or grade, or that goods are of a particular style or model, if they are 
of another; 

(8) Disparaging the goods, services or business of another by false or 
misleading representations of fact; 

(9) Advertising goods or services with intent not to sell them as 
advertised; 

(10) Advertising goods or services with intent not to supply reasonably 
expectable public demand, unless the advertisement discloses a limitation of 
quantity; 

(11) Making false or misleading statements of fact concerning the reasons 
for, existence of, or amounts of price reductions; 

(12) Representing that a consumer transaction confers or involves rights, 
remedies or obligations that it does not have or involve or which are 
prohibited by law; 

(13) Representing that a service, replacement or repair is needed when it 
is not; 

(14) Causing confusion or misunderstanding with respect to the authority 
of a salesperson, representative or agent to negotiate the final terms of a 
consumer transaction; 

(15) Failing to disclose that a charge for the servicing of any goods in 
whole or in part is based on a predetermined rate or charge, or guarantee or 
warranty, instead of the value of the services actually performed; 

(16) Disconnecting, turning back, or resetting the odometer of any motor 
vehicle so as to reduce the number of miles indicated on the odometer gauge, 
except as provided for in § 39-14-132(b); 

(17) Advertising of any sale by falsely representing that a person is going 
out of business; 

(18) Using or employing a chain referral sales plan in connection with the 
sale or offer to sell of goods, merchandise, or anything of value, which uses 
the sales technique, plan, arrangement or agreement in which the buyer or 
prospective buyer is offered the opportunity to purchase goods or services 
and, in connection with the purchase, receives the seller's promise or 
representation that the buyer shall have the right to receive compensation or 
consideration in any form for furnishing to the seller the names of other 
prospective buyers if the receipt of compensation or consideration is contin- 
gent upon the occurrence of an event subsequent to the time the buyer 
purchases the merchandise or goods; 

(19) Representing that a guarantee or warranty confers or involves rights 
or remedies which it does not have or involve; provided, that nothing in this 
subdivision (b)(19) shall be construed to alter the implied warranty of 
merchantability as defined in § 47-2-314; 

(20) Selling or offering to sell, either directly or associated with the sale of 
goods or services, a right of participation in a pyramid distributorship. As 
used in this subdivision (b)(20), a “pyramid distributorship” means any sales 
plan or operation for the sale or distribution of goods, services or other 
property wherein a person for a consideration acquires the opportunity to 
receive a pecuniary benefit, which is not primarily contingent on the volume 
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or quantity of goods, services or other property sold or delivered to consum- 
ers, and is based upon the inducement of additional persons, by such person 
or others, regardless of number, to participate in the same plan or operation; 

(21) Using statements or illustrations in any advertisement which create 
a false impression of the grade, quality, quantity, make, value, age, size, 
color, usability or origin of the goods or services offered, or which may 
otherwise misrepresent the goods or services in such a manner that later, on 
disclosure of the true facts, there is a likelihood that the buyer may be 
switched from the advertised goods or services to other goods or services; 

(22) Using any advertisement containing an offer to sell goods or services 
when the offer is not a bona fide effort to sell the advertised goods or services. 
An offer is not bona fide, even though the true facts are subsequently made 
known to the buyer, if the first contact or interview is secured by deception; 

(23) Representing in any advertisement a false impression that the offer 
of goods has been occasioned by a financial or natural catastrophe when such 
is not true, or misrepresenting the former price, savings, quality or owner- 
ship of any goods sold; 

(24) Assessing a penalty for the prepayment or early payment of a fee or 
charge for services by a utility or company which has been issued a franchise 
license by a municipal governing body to provide services. Nothing in this 
subdivision (b)(24) shall be construed to prohibit a discount from being 
offered for early payment of the applicable fee or charge for services. This 
subdivision (b)(24) does not apply to a utility or company whose billing 
statement reflects charges both for service previously rendered and in 
advance of services provided; 

(25) Discriminating against any disabled individual, as defined by §§ 47- 
18-802(b) and 55-21-102(3), in violation of the Tennessee Equal Consumer 
Credit Act of 1974, compiled in part 8 of this chapter. This subdivision (b)(25) 
does not apply to any creditor or credit card issuer regulated by the 
department of financial institutions. The division shall refer any complaint 
against such a creditor or credit card issuer involving the Equal Consumer 
Credit Act to such department for investigation and disposition; 

(26) Violating § 65-5-106; 

(27) Engaging in any other act or practice which is deceptive to the 
consumer or to any other person; provided, however, that enforcement of this 
subdivision (b)(27) is vested exclusively in the office of the attorney general 
and reporter and the director of the division; 

(28)(A)(i) Failing of a motor vehicle repair facility to return to a customer 
any parts which were removed from the motor vehicle and replaced 
during the process of repair if the customer, at the time repair work was 
authorized, requested return of such parts; provided, that any part 
retained by the motor vehicle repair facility as part of a trade-in 
agreement or core charge agreement for a reconditioned part need not 
be returned to the customer unless the customer agrees to pay the 
facility the additional core charge or other trade-in fee; and provided 
further, that any part required to be returned to a manufacturer or 
distributor under a warranty agreement or any part required by any 
federal or state statute or rule or regulation to be disposed of by the 
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facility need not be returned to the customer; or 

(ii) Failing of a motor vehicle repair facility to permit inspection of 
any parts retained by the repair facility if the customer, at the time 
repair work was authorized, expressed the customer’s desire to inspect 
such parts; provided, that if, after inspection, the customer requests 
return of such parts, the restrictions set forth in subdivision (b)(28)(A)(i) 
shall apply; 
(B)Gi) Failing of a motor vehicle repair facility to post in a prominent 
location notice of the provisions of this subdivision (b)(28); or 

(ii) Failing of a motor vehicle repair facility to print on the repair 
contract notice of the provisions of this subdivision (b)(28); 
(C) The motor vehicle repair facility need not retain any parts not 


returned to the customer after the motor vehicle has been returned to the 
customer; 
(29) Advertising that a business is “going out of business” more than 


ninety (90) days before such business ceases to operate; 


(30) Failing to comply with §§ 6-55-401 — 6-55-413, where a municipality 


has adopted the regulations of liquidation sales pursuant to § 6-55-4183; 


(31) Offering lottery winnings in exchange for making a purchase or 


incurring a monetary obligation pursuant to § 47-18-120; 


(32)(A) The act of misrepresenting the geographic location of a person 
through a business name or listing in a local telephone directory or on the 
Internet is an unfair or deceptive act or practice affecting the conduct of 
trade or commerce, if: 


(i) The name misrepresents the person’s geographic location; or 

(ii) The listing fails to clearly and conspicuously identify the locality 
and state of the person’s business; 

(iii) Calls to the listed telephone number are routinely forwarded or 
otherwise transferred to a person’s business location that is outside the 
calling area covered by the local telephone directory, or that is outside 
the local calling area for the telephone number that is listed on the 
Internet; 

(iv) The person’s business location is located in a county that is not 
contiguous to a county in the calling area covered by the local telephone 
directory, or is located in a county that is not contiguous to a county in 
the local calling area for the telephone number that is listed on the 
Internet; and 

(v) The person does not have a business location or branch, or an 
affiliate or subsidiary of the person does not have a business location or 
branch, in the calling area or county contiguous to the local calling area. 
(B) This subdivision (b)(32) shall not apply: 

(i) To a telecommunications service provider, an Internet service 
provider, or to the publisher or distributor of a local telephone directory 
unless the act is on behalf of the Internet or telecommunications service 
provider or on behalf of the publisher or distributor of the local 
telephone directory; or 

(ii) To the act of listing a number for a call center. For purposes of this 
subdivision (b)(32)(B)(ii), “call center” means a location that utilizes 


47-18-104 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 514 


telecommunication services for activities related to an existing customer 

relationship, including, but not limited to, customer services, reactivat- 

ing dormant accounts or receiving reservations. 

(C) Notwithstanding any other law to the contrary, and without limit- 
ing the scope of § 47-18-104, a violation of this subdivision (b)(32) shall be 
punishable by a nonremedial civil penalty of a minimum of one thousand 
dollars ($1,000) to a maximum of five thousand dollars ($5,000) per 
violation. Civil penalties assessed under this subdivision (b)(32) are 
separate and apart from the remedial civil penalties authorized in 
§ 47-18-108(b)(3). 

(D) This subdivision (b)(32) applies only to information supplied to a 
telephone directory published after July 1, 2008, information that is 
published on the Internet after July 1, 2008, or to information supplied for 
entry into a directory assistance database after July 1, 2008; 

(33) Advertising that a person is an electrician for hire when such person 
has not been licensed by a local jurisdiction to perform electrical work within 
such jurisdiction or by the state as a limited licensed electrician or contrac- 
tor, as appropriate or, if no such licenses are then available, such person is 
not registered with the state; 

(34) Unreasonably raising prices or unreasonably restricting supplies of 
essential goods, commodities or services in direct response to a crime, act of 
terrorism, war, or natural disaster, regardless of whether such crime, act of 
terrorism, war, or natural disaster occurred in the state of Tennessee; 

(35) Representing that a person is a licensed contractor when such person 
has not been licensed as required by § 62-6-103 or § 62-6-502; or, acting in 
the capacity of a contractor as defined in § 62-6-102(4)(A), § 62-6-102(7) or 
§ 62-6-501, and related rules and regulations of the state of Tennessee, or 
any similar statutes, rules and regulations of another state, while not 
licensed; 

(36)(A) Using any advertisement for a workshop, seminar, conference, or 

other meeting that contains a reference to a living trust or a revocable 

living trust, or that otherwise offers advice or counsel on estate taxation 
unless such advertisement also includes the information required in this 

subdivision (b)(36); 

(B) An advertisement as provided in this subdivision (b)(36) shall, at a 
minimum, include the following: 

(i) The maximum exclusion for federal estate tax purposes and the 
maximum exemption for state inheritance tax purposes for the year in 
which the advertisement appears; 

(ii) Includes a statement that certain property, including real prop- 
erty, insurance proceeds, deposit accounts, stocks and retirement fund, 
may be taxable or not taxable, depending on how legal title is held or 
beneficiary designation is made, or both; 

(iii) Includes a statement that certain property may be transferred 
through several different means including, but not limited to, joint 
ownership of property with rights of survivorship, joint deposit ac- 
counts, beneficiary designations or elections permitted under retire- 
ment plans, insurance policies, trusts, or wills; and 
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(iv) A statement that before creating any transfer through a living 
trust, revocable living trust, or otherwise, the individual should seek 
advice from an attorney, accountant or other tax professional to deter- 
mine the true tax impact and ensure that assets are properly trans- 
ferred into any trust; 

(C) The disclosure required in this subdivision (b)(36) shall be printed 
in not less than 10-point type; 

(D) This subdivision (b)(36) shall not apply to an advertisement by any 
attorney, law firm, bank, savings institution, trust company, or registered 
securities broker-dealer which is directed to clients or customers of such 
person with whom such person has had a client or customer relationship 
within the prior two (2) years. This subdivision (b)(36) shall also not apply 
to any continuing education seminars or conferences conducted for the 
benefit of bankers, attorneys, accountants, or other professional financial 
advisors; 

(37) Refusing to accept the return of clothing or accessories sold at retail 


directly to a purchaser, who seeks to return the same for any reason for 
refund or credit; provided, that: 


(A) The purchaser presents the clothing or accessories within the 
retailer’s prescribed period for return of merchandise; 

(B) The purchaser presents satisfactory proof of purchase; 

(C) The merchandise is, in no way, damaged and exhibits no sign of 
wear or cleaning; 

(D) All tags and stickers affixed or attached to the merchandise at the 
time of sale remain affixed or attached at the time of return; and 

(E) The sale of the merchandise was not marked, advertised or other- 

wise characterized as “final”, “no return”, “no refunds”, or in any manner 
reasonably indicating that the merchandise would not be accepted for 
return; 
(38)(A) Requiring the purchaser to present that purchaser’s driver license 
as a prerequisite for accepting the return of clothing or accessories for 
refund or credit, notwithstanding compliance with the conditions set forth 
in subdivision (b)(37), unless such a requirement is for the purpose of 
preventing fraud and abuse; 

(B) Notwithstanding any provision of subdivision (b)(37) or (b)(38)(A) to 
the contrary, return denials are permitted for the purpose of preventing 
fraud and abuse; 

(39) Representing that a person, or such person’s agent, authorized 


designee or delegee for hire, has conducted a foreclosure on real property, 
when such person knew or should have known that a foreclosure was not 
actually conducted on the real property; 


(40)(A) Selling or offering to sell a secondhand mattress in this state or 
importing secondhand mattresses into this state for the purpose of resale 
in violation of § 68-15-203(b); 

(B) Subdivision (b)(40)(A) shall apply to a mattress manufacturer, 
wholesaler or retailer. Subdivision (b)(40)(A) shall not apply to an insti- 
tution or organization that has received a determination of exemption 
from the internal revenue service under 26 U.S.C. § 501(c)(3), and as 


47-18-104 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 516 


described in § 67-6-348. The exemption provided in this subdivision 
(b)(40)(B) shall be limited to institutions or organizations that are not 
organized or operated for profit, and no part of the net earnings of which 
inures to the benefit of any private shareholder or individual; 
(41)(A) Knowingly advertising or marketing for sale a newly constructed 
residence as having more bedrooms than are permitted by the newly 
constructed residence’s subsurface sewage disposal system permit, as 
defined in § 68-221-402, unless prior to the execution of any sales 
agreement the permitted number of bedrooms is disclosed in writing to the 
buyer. The real estate licensee representing the owner may rely upon 
information furnished by the owner; 

(B) Ifa newly constructed residence is marketed for sale as having more 
bedrooms than are permitted by the subsurface sewage disposal system 
permit and no disclosure of the actual number of bedrooms permitted 
occurs prior to the execution of a sales agreement, then the buyer shall 
have the right to rescind the sales agreement and may recover treble 
damages as provided in § 47-18-109; 

(C) A subsurface sewage disposal system ein ivt issued in the name of 
the owner of a newly constructed residence shall serve as constructive 
notice to that owner of the newly constructed residence for the purpose of 
establishing knowledge as to the number of bedrooms of the newly 
constructed residence for the purpose of finding a violation of this 
subdivision (b)(41). A real estate licensee representing the owner must 
have actual knowledge transmitted from the owner to the real estate 
licensee to be in violation of this subdivision (b)(41); 

(42) Offering, through the mail or by other means, a check that contains 
an obligation to advertise with a person upon the endorsement of the check. 
The obligation is effective upon the check being signed and deposited into the 
consumer’s bank account; 

(43) The act or practice of directly or indirectly: 

(A) Making representations that a person will pay or reimburse for a 
motor vehicle traffic citation for any person who purchases a device or 
mechanism, passive or active, that can detect or interfere with a radar, 
laser or other device used to measure the speed of motor vehicles; 

(B) Advertising, promoting, selling or offering for sale any radar jam- 
ming device that includes any active or passive device, instrument, 
mechanism, or equipment that interferes with, disrupts, or scrambles the 
radar or laser that is used by law enforcement agencies and officers to 
measure the speed of motor vehicles; or 

(C) Advertising, promoting, selling or offering for sale any good or 
service that is illegal or unlawful to sell in the state; 

(44) Violating § 47-18-5402; 

(45)(A) Installing, offering to install, or making available for installation, 

reinstallation or update a covered file-sharing program onto a computer 

without being an authorized user of that computer or without first 
providing clear and conspicuous notice to the authorized user of the 
computer that the files on that computer will be made available to the 
public, obtaining consent of the authorized user to installation of the 
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program, and requiring affirmative steps by the authorized user to 
activate any feature on the program that will make files on that computer 
available to the public; or 

(B) Preventing reasonable efforts to disable or remove, or to block the 
installation or execution of, a covered file-sharing program on a computer; 
(46)(A) The act or practice of directly or indirectly advertising, promoting, 
selling, or offering for sale international driver’s licenses. It is a per se 
violation of this subdivision (b)(46) to: 

(i) Misrepresent that any international driver’s license sold or offered 
for sale confers a privilege to operate a motor vehicle on the streets and 
highways in this state; or 

(ii) Represent that any international driver’s license sold or offered 
for sale is of a particular standard, quality or grade; 

(B) For purposes of this subdivision (b)(46), unless the context other- 
wise requires: 

(i) “International driver’s license” means a document that purports to 
confer a privilege to operate a motor vehicle on the streets and highways 
in this state and is not issued by a governmental entity. Such document 
may be an imitation of an international driving permit; and 

(ii) “International driving permit” means the document issued by a 
duly authorized automobile association to a holder of a valid driver 
license which grants such holder the privilege to operate a motor vehicle 
in countries or international bodies that are signatory parties to Article 
24 of the 1949 United Nations Convention on Road Traffic, pursuant to 
3 U.S.T. § 3008; 

(C) Notwithstanding any other law to the contrary, and without limit- 
ing the scope of this section, a violation of this subdivision (b)(46) shall be 
punishable by a non-remedial civil penalty of a minimum of one thousand 
dollars ($1,000) to a maximum of three thousand dollars ($3,000) per 
violation. Civil penalties assessed under this subdivision (b)(46) are 
separate and apart from the remedial civil penalties authorized in 
§ 47-18-108(b)(3); 

(47) A home improvement services provider: 

(A) Entering into a contract for home improvement services without 
providing to the residential owner in written form: 

(i) That it is a criminal offense for the person entering into the 
contract for home improvement services with a residential owner to do 
any of the prohibited acts set out in § 39-14-154(b), by writing out the 
text of each prohibited act, and providing the penalty and available 
relief for such; and 

(ii) The true and correct name, physical address and telephone 
number of the home improvement services provider; or 
(B) Having complied with subdivision (b)(47)(A), failing to provide to 

the residential owner in written form a correct current or forwarding 
address if the person changes the physical address initially provided to the 
residential owner and any or all work to be performed under the contract 
has not been completed; 

(48) Failing to comply with title 62, chapter 6, part 6; 
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(49) Engaging in a Ponzi scheme, defined as a fraudulent investment 
scheme in which money placed by later investors pays artificially high 
dividends to the original investor, thereby attracting even larger invest- 
ments; and 

(50) Making fraudulent statements or intentional omissions in order to 
induce a consumer to sell securities or other things of value to fund an 
investment. 

(c) The following are among the acts or practices which will be considered in 
determining if an offer to sell goods or services is not bona fide: 

(1) Refusal to reasonably show, demonstrate or sell the goods or services 
offered in accordance with the terms of the offer; 

(2) Disparagement by acts or words of the advertised goods or services or 
disparagement with respect to the guarantee, credit terms, availability of 
service, repairs or parts, or in any other respect, in connection with the 
advertised goods or services; 

(3) Failure to make available at all outlets listed in the advertisement a 
sufficient quantity of the advertised goods or services to meet reasonably 
expectable public demand, unless the advertisement clearly and conspicu- 
ously discloses that the availability of a particular good is limited and/or the 
goods or services are available only at designated outlets, or unless the 
advertisement discloses that a particular good is to be closed out or offered 
for a limited time. In the event of an inadequate inventory, issuing of “rain 
checks” for goods or offering comparable or better goods at the sale price may 
be considered a good faith effort to make the advertised goods available, 
unless there is a pattern of inadequate inventory or unless the inadequate 
inventory was intentional. If rain checks are offered, the goods must be 
delivered within a reasonable time; 

(4) Refusal to take orders or give rain checks for the advertised goods or 
services, when the advertisement does not disclose their limited quantity or 
availability to be delivered within a reasonable period of time; 

(5) Showing or demonstrating goods or services which are defective, 
unusable or impractical for the purpose represented or implied in the 
advertisement when such defective, unusable or impractical nature is not 
fairly and adequately disclosed in the advertisement; and 

(6) Use of a sales plan or method of compensating or penalizing salesper- 
sons designed to prevent or discourage them from selling the advertised 
goods or services. This does not prohibit compensating salespersons by use of 
a commission. 

(d) The fact that a seller occasionally sells the advertised goods or services 
at the advertised price does not constitute a defense when the seller’s overall 
purpose is to engage in bait and switch tactics. 

(e) Nothing in § 47-18-103(1) or subdivisions (b)(21)-(23) and subsections (c) 
and (d) shall prevent a seller from advertising goods and services with the hope 
that consumers will buy goods or services in addition to those advertised. 

(f) For the purposes of subsection (b), investment does not include a security 
defined in § 48-1-102 or any insurance or annuity contract. 
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Code Commission Notes. Acts 2007, ch. 
121, § 1 purported to amend this section, but it 
appears that the senate did not act on a house 
of representatives amendment and therefore 
the act was not codified. The defect was cor- 
rected by Acts 2007, ch. 503. 


Compiler’s Notes. 

Former §§ 62-37-103 and 62-37-104, for- 
merly referred to in this section, were repealed 
by Acts 2007, ch. 460, § 1, effective July 1, 
2007. For current provisions, see §§ 62-6-501 
and 62-6-502, respectively. 

Acts 1990, ch. 675, § 3 provided that the 
amendment by that act apply only to telephone 
calls which originate in Tennessee and which 
are billed to an address located within Tennes- 
see. 

The reference to “any handicapped indi- 
vidual” has been changed to “any disabled in- 
dividual,” pursuant to Acts 1994, ch. 634, § 1, 
which so amended § 55-21-102. 

Acts 1997, ch. 234, § 4 provided that the act 
take effect July 1, 1997. The act was returned 
without the governor’s signature and became 
effective under the provisions of Tenn. Const., 
art. III, § 18. 

Acts 2010, ch. 1055, § 7 provided that the act 
shall apply to any contract for home improve- 
ment services entered into on or after July 1, 
2010. 

Acts 2011, ch. 510, § 1 provided that the act 
shall be known and cited as the “Tennessee 
Civil Justice Act of 2011.” 

Acts 2011, ch. 510, § 24, provided that the 
act, which amended subsection (b), shall apply 
to all liability actions for injuries, deaths and 
losses covered by the act which accrue on or 
after October 1, 2011. 

Acts 2012, ch. 821, § 3, which added (b)(49), 
provided that the act shall apply to any con- 
tracts entered into on or after July 1, 2012. 
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Fraud and theft generally, title 39, ch. 14, 
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Penalty for Class B misdemeanor, § 40-35- 
11, 
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NOTES TO DECISIONS 


Analysis 


. Applicability. 

. Preemption. 

Fraudulent Misrepresentations. 
. Deceptive Acts. 

Intent. 

Unfair Competition. 

. Real Estate Sales. 

. Disclaimers. 

. Rescission. 

10. Employer-employee relationships. 
11. Insurance. 

12. Loans. 

13. Check Cashing Services. 

14. Automobile Dealers. 

15. Auto Leasing. 

16. Breach of Contract. 

17. Securities. 

18. Failure to Prevent Identity Theft. 
19. Not Entitled to Relief. 

20. Restaurants. 

21. Heightened Pleading Standard. 
22. Foreclosures. 


WHONIAMRMNPRWONE 


1. Applicability. 

Whether the law firm was practicing law or 
collecting a debt when it sent the notice to 
Plaintiff, it was not engaged in trade or com- 
merce, and the Tennessee Consumer Protection 
Act (TCPA) does not reach its activities. Wright 
v. Linebarger Googan Blair & Sampson, LLP, 
782 F. Supp. 2d 593, 2011 U.S. Dist. LEXIS 
29628 (W.D. Tenn. Mar. 22, 2011). 

Where a convenience store operator con- 
tended that a DVD and CD vendor failed to 
provide the products pursuant to the terms of 
an agreement, the store operator failed to es- 
tablish a violation of the Tennessee Consumer 


Protection Act, T.C.A. § 47-18-104(b)(9), be- 
cause the vendor did not engage in advertising 
since it did not call its business to the attention 
of the public or otherwise engage in any activity 
that might be construed as advertising. Mapco 
Express, Inc. v. Interstate Entm’t, Inc., — F. 
Supp. 2d —, 2011 U.S. Dist. LEXIS 89750 (M.D. 
Tenn. Aug. 11, 2011). 

University was entitled to summary judg- 
ment on a student’s complaint, brought under 
the Tennessee Consumer Protection Act, T.C.A. 
§ 47-18-104(b)(22) and (27), that special credits 
for pre-university learning experience should 
not have been placed on his transcript. The 
university was not engaged in trade or com- 
merce as defined under the Act, and no busi- 
ness transaction was involved. McMillin v. Lin- 
coln Mem. Univ., — S.W.3d —, 2011 Tenn. App. 
LEXIS 221 (Tenn. Ct. App. May 3, 2011). 

In an action stemming from the improper 
cremation of a body, only actual damages could 
be trebled under T.C.A. § 47-18-109 (a)(2)-(3), 
and damages awarded for emotional distress 
did not constitute actual damages. As the rela- 
tives were awarded damages for emotional dis- 
tress, and emotional distress damages did not 
constitute actual damages under § 47-18-109, 
there was no error in the trial court’s grant of a 
judgment notwithstanding the verdict with re- 
gard to the claim under the Tennessee Con- 
sumer Protection Act. Akers v. Prime Succes- 
sion of Tenn., Inc., — S.W.3d —, 2011 Tenn. 
App. LEXIS 560 (Tenn. Ct. App. Oct. 17, 2011), 
affd, 387 S.W.3d 495, 2012 Tenn. LEXIS 644 
(Tenn. Sept. 21, 2012). 

Securities broker’s Tennessee Consumer Pro- 
tection Act (TCPA) claim failed because the 
broker did not allege any sort of loss attribut- 
able to defendant law firm’s allegedly unfair or 
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deceptive acts beyond emotional distress and 
damage to his business reputation (emotional 
distress was not sufficient to state a claim 
under the TCPA), and the TCPA could not be 
used to impose liability on lawyers practicing 
law. Pagliara v. Johnston Barton Proctor & 
Rose, LLP, — F.3d —, 2013 FED App. 58P, 2013 
U.S. App. LEXIS 4010 (6th Cir. Feb. 27, 2013). 


2. Preemption. 

Consumer state law claim under this section 
was preempted because the Fair Credit Report- 
ing Act (15 U.S.C. § 1681 et seq.) regulates the 
duties, responsibilities, and liabilities of fur- 
nishers of information to consumer credit agen- 
cies with regard to their receipt of notice from a 
consumer. Carney v. Experian Info. Solutions, 
Inc., 57 F. Supp. 2d 496, 1999 U.S. Dist. LEXIS 
10967 (W.D. Tenn. 1999). 


3. Fraudulent Misrepresentations. 

Fraudulent misrepresentations as to nature 
of recording contract, which induced plaintiff to 
enter into the contract, violated this section, 
and plaintiff was entitled to treble damages 
under § 47-18-109 against record company, its 
president, and its salesman. Brungard v. Ca- 
price Records, Inc., 608 S.W.2d 585, 1980 Tenn. 
App. LEXIS 394 (Tenn. Ct. App. 1980). 

Consumer Protection Act claim was properly 
contained in amended complaint where plain- 
tiff-investor alleged that the defendant-brokers 
used misrepresentations to cause the plaintiff, 
an uneducated consumer, to wire custodial 
funds into defendant-brokers’ personal ac- 
count, and that the defendant did not use the 
funds to make prudent investments or pur- 
chase securities, but instead used the funds for 
defendant’s personal benefit. French v. Wilgus, 
742 F. Supp. 434, 1990 U.S. Dist. LEXIS 11047 
(M.D. Tenn. 1990). 

Trial court properly rejected a managed care 
organization’s disparagement claim under 
T.C.A. § 47-18-104(b)(8) against a hospital 
based on letters from the hospital to three 
obstetricians, where the comments made in the 
letters were opinions and did not constitute 
false or misleading representations of fact. 
River Park Hosp. v. BlueCross BlueShield of 
Tenn., 173 S.W.3d 43, 2002 Tenn. App. LEXIS 
723 (Tenn. Ct. App. 2002), appeal denied, River 
Park Hosp., Inc. v. BlueCross BlueShield of 
Tenn., Inc., — S.W.3d —, 2003 Tenn. LEXIS 141 
(Tenn. Feb. 18, 2003). 

Summary judgment was granted to the bank 
in an action filed by a house seller because the 
bank did not commit a fraudulent misrepresen- 
tation as contemplated by T.C.A. § 47-18- 
103(2) when the mortgage approval letter ob- 
tained by the potential house seller from the 
bank set forth clear conditions that needed to 
be met before the mortgage would issue, includ- 
ing payment of a car loan and review and 
approval by the bank’s underwriting depart- 
ment, and the seller did not meet those condi- 
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tions. Honeycutt v. First Fed. Bank, 278 F. 
Supp. 2d 893, 2003 U.S. Dist. LEXIS 14786 
(W.D. Tenn. 2003). 

To the extent a competitor rested its Tennes- 
see Consumer Protection Act claim not on anti- 
competitive conduct, but solely on a patent 
owner's allegedly false promises and represen- 
tations to customers in connection with the sale 
of its software, the competitor lacked standing 
to assert such a claim on behalf of the patent 
owner’s customers who may be disenchanted 
with the patent owner’s products or services. 
PHG Techs., LLC v. St. John Cos., 459 F. Supp. 
2d 640, 2006 U.S. Dist. LEXIS 81597 (M.D. 
Tenn. 2006). 

Insurer was not entitled to summary judg- 
ment on a claim by its insured under the 
Tennessee Consumer Protection Act as the af- 
fidavits presented genuine issues of. material 
fact about whether the insurer’s adjuster made 
representations to the insureds that all or part 
of the repairs would be covered under the 
insurer’s insurance policy. Shaufert v. Certain 
Underwriters at Lloyd’s, London, — F. Supp. 2d 
—, 2011 U.S. Dist. LEXIS 67385 (M.D. Tenn. 
June 22, 2011). 

Representations made by a home contractor’s 
representative to homeowners throughout their 
dealings were not made with fraudulent intent; 
despite the omission of a builder’s fee from 
initial spreadsheets and the representative’s 
assurances of a “cushion,” all of the necessary 
figures were included so that the spreadsheets 
were not likely to mislead the homeowners. 
Signature Designs Group, LLC v. Ramko, — 
S.W.3d —, 2012 Tenn. App. LEXIS 450 (Tenn. 
Ct. App. June 29, 2012). 


4. Deceptive Acts. 

Failure to disclose that an automobile had 
been involved in an accident which impaired its 
market value $1,500 to $2,000 was deceptive 
and a violation of this section. Paty v. Herb 
Adcox Chevrolet Co., 756 S.W.2d 697, 1988 
Tenn. App. LEXIS 302 (Tenn. Ct. App. 1988). 

Promising that roads would be brought up to 
county standards and that water and electricity 
hook-ups would be made available while defen- 
dant never intended to make these improve- 
ments was a deceptive act. Steed Realty v. 
Oveisi, 823 S.W.2d 195, 1991 Tenn. App. LEXIS 
307 (Tenn. Ct. App. 1991). 

Interior designer who worked on a “retail” 
basis was not required to disclose his cost or 
markup and, in the absence of proof of misrep- 
resentations concerning the price or of some 
unethical, unscrupulous, or oppressive conduct, 
did not violate the Consumer Protection Act. 
Castelli v. Lien, 910 S.W.2d 420, 1995 Tenn. 
App. LEXIS 326 (Tenn. Ct. App. 1995). 

The unfair or deceptive acts provisions of the 
Tennessee Consumer Protection Act are sub- 
stantially similar to those under § 43(a) of the 
Lanham Act. Syncor Int'l Corp. v. Newbaker, 12 
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F. Supp. 2d 781, 1998 U.S. Dist. LEXIS 9705 
(W.D. Tenn. 1998). 

Check cashing service engaged in deceptive 
acts where its disclosure form listed the APR as 
24 percent instead of the actual 400 percent, 
listed check guarantor insurance as an item 
charged to the plaintiff but no such insurance 
was acquired, and listed the loan finance 
charge as $6.00 instead of the actual $105.00. 
Turner v. E-Z Check Cashing, Inc., 35 F. Supp. 
2d 1042, 1999 U.S. Dist. LEXIS 2045 (M.D. 
Tenn. 1999). 

Summary judgment for chemical company 
was appropriate as to the buyer’s Tennessee 
Consumer Protection Act claim, because the 
buyer failed to submit evidence which created a 
genuine issue of material fact as to whether it 
reasonably relied upon a misrepresentation by 
the chemical company; the chemical company 
never represented that the product it sold was 
anything other than non-food grade carbon 
dioxide. Messer Griesheim Indus. v. Cryotech of 
Kingsport, Inc., 131 S.W.3d 457, 2003 Tenn. 
App. LEXIS 483 (Tenn. Ct. App. 2003). 

Absent overt misleading acts by an automo- 
bile dealer, the dealer profiting from “dealer 
reserves” after helping a consumer obtain fi- 
nancing through a finance company was not a 
deceptive act for the purposes of T.C.A. §§ 47- 
18-102(2) and 47-18-104(b)(27) of the Tennes- 
see Consumer Protection Act. Beaudreau v. 
Larry Hill Pontiac/Oldsmobile/GMC, Inc., 160 
S.W.3d 874, 2004 Tenn. App. LEXIS 631 (Tenn. 
Ct. App. 2004), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 328 (Tenn. Mar. 28, 2005). 

Modular home manufacturer’s requirement 
that its products be erected by its authorized 
distributor was not inherently unfair because it 
did not impair plaintiffs ability to decide 
whether or not to purchase a modular house 
made by the manufacturer, to purchase another 
manufacturer’s modular house, or to purchase 
a conventionally constructed house built by a 
contractor of her choice. Tucker v. Sierra Build- 
ers, 180 S.W.3d 109, 2005 Tenn. App. LEXIS 
261 (Tenn. Ct. App. 2005), rehearing denied, — 
S.W.3d —, 2005 Tenn. App. LEXIS 316 (Tenn. 
2005). 

Modular home manufacturer’s employee’s 
conduct and statements to a home purchaser 
were not unfair or deceptive because the signs, 
brochures, and tours represented that the con- 
tractor that erected the home was one of the 
manufacturer’s authorized contractors, and 
that was true. It was not reasonable to conclude 
that by designating the contractor as an autho- 
rized contractor, the conduct and statements of 
the manufacturer’s employees were unfair and 
deceptive. Tucker v. Sierra Builders, 180 
S.W.3d 109, 2005 Tenn. App. LEXIS 261 (Tenn. 
Ct. App. 2005), rehearing denied, — S.W.3d —, 
2005 Tenn. App. LEXIS 316 (Tenn. 2005). 

Court erred in dismissing homeowner’s con- 
sumer protection act claim against a home 
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builder, because the builder failed to inspect 
the external insulation and finish system 
(EIFS) as required, he Had no knowledge of 
EIFS installation, but he assured the home- 
owner that her home had been “constructed in 
accordance with accepted homebuilding prac- 
tices” and that it had been “inspected by 
trained personnel” when it had not, and that 
constituted intentional deception. Holladay v. 
Speed, 208 S.W.3d 408, 2005 Tenn. App. LEXIS 
828 (Tenn. Ct. App. 2005), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 743 (Tenn. Aug. 
21, 2006). 

Dismissal of the tenant’s claims for violation 
of the Tennessee Consumer Protection Act, 
T.C.A. § 47-18-101 et seq., was inappropriate 
because the landlord misrepresented estimated 
operating expenses after entering into the ini- 
tial lease with the tenant, but before entering 
into an agreement for expansion space. The 
landlord’s representations about the adequacy 
of the $4.50 expense stop were false at the time 
the landlord began billing the bank at $7.04 
and the tenant was misled about that fact, 
T.C.A. § 47-18-104(a) and (b)(27). Soles4Souls, 
Inc. v. Donelson Cedarstone Assocs., LP, — 
S.W.3d —, 2010 Tenn. App. LEXIS 786 (Tenn. 
Ct. App. Dec. 17, 2010), rehearing denied, 
Soles4Souls, Inc. v. Donelson Cedarstone As- 
socs., LP, — S.W.3d —, 2011 Tenn. App. LEXIS 
339 (Tenn. Ct. App. Jan. 19, 2011), appeal 
denied, Soles4souls, Inc. v. Donelson Cedar- 
stone Assocs., LP, — S.W.3d —, 2011 Tenn. 
LEXIS 551 (Tenn. May 25, 2011). 

Insured pled allegations suggesting that the 
insurer’s filing was far from a routine declara- 
tory judgment action which was sufficient to 
state a plausible claim for relief under the 
Tennessee Consumer Protection Act (TCPA), 
T.C.A. § 47-18-101 et seq. The insured pled 
that (1) that the insurer engaged in an “unfair 
or deceptive act” through its filing an allegedly 
baseless lawsuit to avoid its contractual obliga- 
tions; and (2) that the insurer caused an ascer- 
tainable loss of money or property, to the in- 
sured. Nat’l Union Fire Ins. Co. v. Small Smiles 
Holding Co., LLC, 781 F. Supp. 2d 597, 2011 
U.S. Dist. LEXIS 14687 (M.D. Tenn. Feb. 14, 
2011). 

Co-trustee’s complaint adequately pled a 
claim for violation of T.C.A. § 47-18-104 be- 
cause based on the allegations in the co-trust- 
ee’s complaint and the attached letter, the co- 
trustee set forth a specific fraudulent and 
deceptive act, not merely general allegations. 
Therefore, the co-trustee met the pleading 
standards of Fed. R. Civ. P. 9(b). Parris v. 
Regions Bank, — F. Supp. 2d —, 2011 U.S. Dist. 
LEXIS 92167 (W.D. Tenn. Aug. 17, 2011). 

Land developer’s naming in lot sales con- 
tracts of an exclusive builder for uniformity 
was not by itself an unfair or deceptive act, and 
summary judgment for the developer on Ten- 
nessee Consumer Protection Act claims by lot 
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purchasers after the builder abandoned the 
project was affirmed because the purchasers 
were not forced to buy the lot. Cavanaugh v. 
Avalon Golf Props., LLC, — S.W.3d —, 2011 
Tenn. App. LEXIS 82 (Tenn. Ct. App. Feb. 24, 
2011). 

Evidence supported a trial court’s finding 
that a seller’s online advertisement of a tractor 
with “low hours” of usage was deceptive and 
awarding compensatory damages to the pur- 
chaser under the Tennessee Consumer Protec- 
tion Act, T.C.A. § 47-18-104(b)(27), in effect in 
2007 because the tractor had 12,506 hours of 
usage, which equated to 500,000 miles on a car. 
Hanson v. J.C. Hobbs Co., — S.W.3d —, 2012 
Tenn. App. LEXIS 807 (Tenn. Ct. App. Nov. 21, 
2012). 


5. Intent. 

The concept of “deceptive” carries with it an 
element of intent. Groover v. Torkell, 645 
S.W.2d 403, 1982 Tenn. App. LEXIS 440 (Tenn. 
Ct. App. 1982). 

The Tennessee Consumer Protection Act pro- 
vides compensation for actual damages caused 
by unfair or deceptive acts prohibited under 
this section even when intent is lacking. 
Menuskin v. Williams, 145 F.3d 755, 1998 FED 
App. 147P, 1998 U.S. App. LEXIS 9690 (6th Cir. 
Tenn. 1998). 


6. Unfair Competition. 

The same analysis that applies to federal 
Lanham Act (15 U.S.C. § 1127) claims also 
applies to state claims of unfair competition 
under this section and under Tennessee com- 
mon law. McDonald’s Corp. v. Shop at Home, 
Inc., 82 F. Supp. 2d 801, 2000 U.S. Dist. LEXIS 
1081 (M.D. Tenn. 2000). 

In plaintiff seller’s action alleging defendant 
competitor infringed on the seller’s trademark 
under 15 U.S.C. §§ 1114, 1125(a), 1125(c), and 
under the Tennessee Consumer Protection Act, 
T.C.A. § 47-18-104, four years earlier the com- 
petitor only agreed to change its coupons to 
avoid confusion as to the coupons’ redemption; 
thus, the seller’s notion that trademark infring- 
ing activity had ceased was unreasonable and 
unfounded; laches applied, precluding dam- 
ages. Johnny’s Fine Foods, Inc. v. Johnny’s Inc., 
286 F. Supp. 2d 876, 2003 U.S. Dist. LEXIS 
18192 (M.D. Tenn. 2003). 

Trial court did not err in dismissing an action 
brought by credit card holders for statutory 
violations against credit card companies re- 
garding a tying arrangement the companies 
had with merchants that had been the subject 
of a federal suit, because the Tennessee Con- 
sumer Protection Act, T.C.A. § 47-18-101 et 
seq., does not apply to anti-competitive con- 
duct. Bennett v. Visa U.S.A., Inc., 198 S.W.3d 
747, 2006 Tenn. App. LEXIS 203 (Tenn. Ct. 
App. 2006), appeal denied, Bennett v. Visa 
U.S.A., — S.W.3d —, 2006 Tenn. LEXIS 717 
(Tenn. 2006). 
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In a horse breeder association’s action alleg- 
ing unfair competition under T.C.A. § 47-18- 
104 against a competitor that accepted the 
association’s horse registry certificates from its 
own registry applicants, the competitor was 
entitled to judgment because the association 
failed to establish a likelihood of confusion 
regarding the competitor’s use of the associa- 
tion’s trademarked name or acronym, espe- 
cially in light of the enhanced degree of pur- 
chaser care exercised by the customer base, 
which was sophisticated owners of gaited 
horses. Tenn. Walking Horse Breeders’ & Ex- 
hibitors Ass’n v. Nat'l Walking Horse Ass’n, 528 
F. Supp. 2d 772, 2007 U.S. Dist. LEXIS 92566 
(M.D. Tenn. Dec. 12, 2007). 


7. Real Estate Sales. 

This part applies to isolated sales of real 
estate, even though the transaction is between 
individuals not engaged regularly in the busi- 
ness of making such sales. Klotz v. Underwood, 
563 F. Supp. 335, 1982 U.S. Dist. LEXIS 9963 
(E.D. Tenn. 1982), affd without opinion, 709 
F.2d 1504, 1983 U.S. App. LEXIS 13283 (6th 
Cir. Tenn. 1983). 

While it is true that some 20 of the unfair or 
deceptive acts or practices listed in subsection 
(b) appear to be directed at the sale of goods or 
services, and not real estate, this does not 
preclude the sale of real property from falling 
within the “catch-all” provisions of subdivision 
(a) or (b)(21). Klotz v. Underwood, 563 F. Supp. 
335, 1982 U.S. Dist. LEXIS 9963 (E.D. Tenn. 
1982), affd without opinion, 709 F.2d 1504, 
1983 U.S. App. LEXIS 13283 (6th Cir. Tenn. 
1983). 

This part applied to the sale of property by a 
realtor in the course of the real estate trade. 
Ganzevoort v. Russell, 949 S.W.2d 293, 1997 
Tenn. LEXIS 299 (Tenn. 1997), rehearing de- 
nied, — S.W.3d —, 1997 Tenn. LEXIS 406 
(Tenn.1997). 

This part did not apply to an isolated sale of 
real estate by the owner who was not generally 
engaged in the sale of real property. Ganzevoort 
v. Russell, 949 S.W.2d 293, 1997 Tenn. LEXIS 
299 (Tenn. 1997), rehearing denied, — S.W.3d 
—, 1997 Tenn. LEXIS 406 (Tenn.1997). 

Realtor did not commit an unfair or deceptive 
act within the meaning of this part where he 
undertook to bring the house within F.H.A. 
requirements by repairing deficiencies brought 
to his attention by inspectors and made those 
repairs known to the purchaser, and where 
damage discovered after the sale was hidden 
and was not noted by any of the inspectors. 
Ganzevoort v. Russell, 949 S.W.2d 293, 1997 
Tenn. LEXIS 299 (Tenn. 1997), rehearing de- 
nied, — S.W.3d —, 1997 Tenn. LEXIS 406 
(Tenn.1997). 

Where the plaintiffs purchased a house that 
was subject to flooding, the Tennessee Con- 
sumer Protection Act, T.C.A. § 47-18-104, im- 
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posed no liability upon the seller for a non- 
apparent defect. The previous owners signed a 
disclosure statement that they were not aware 
of any water damage, flooding, drainage or 
grading problems and there was no misrepre- 
sentation. Ingram v. Cendant Mobility Fin. 
Corp., 215 S.W.3d 367, 2006 Tenn. App. LEXIS 
647 (Tenn. Ct. App. 2006). 

Tennessee Consumer Protection Act, T.C.A. 
§ 47-18-104, imposes no liability upon a seller 
of real estate where: (1) The defect at issue is 
non-apparent; (2) The seller had no knowledge 
of the hidden defect; (3) The purchaser is given 
all the information regarding the condition of 
the property known by the seller; and (4) An 
inspection by the purchaser would reveal the 
same information known by the seller. Ingram 
v. Cendant Mobility Fin. Corp., 215 S.W.3d 367, 
2006 Tenn. App. LEXIS 647 (Tenn. Ct. App. 
2006). 

Sellers’ failure to disclose all the information 
they possessed regarding the house’s septic 
system was a deceptive act that gave rise to 
liability under the Tennessee Consumer Protec- 
tion Act; these omissions would be likely to 
mislead a reasonable consumer into believing 
that there were no problems with the septic 
system, even though the system was not func- 
tioning correctly. Fayne v. Vincent, 301 S.W.3d 
162, 2009 Tenn. LEXIS 830 (Tenn. Dec. 11, 
2009). 

Because the sellers were acting in a business 
capacity when they sold the home, the sale was 
covered by the Tennessee Consumer Protection 
Act and the sellers were liable under the Act for 
any deceptive acts they committed in attempt- 
ing to sell the home; the undisputed facts 
provided ample basis to conclude that the sell- 
ers’ business model included living in the 
houses that one seller built and then listing 
them for sale. Fayne v. Vincent, 301 S.W.3d 162, 
2009 Tenn. LEXIS 830 (Tenn. Dec. 11, 2009). 

Plaintiffs failed to present proof sufficient to 
create a question for the jury on their Tennes- 
see Consumer Protection Act claim because 
plaintiff could not show the required causative 
link between the misrepresentations and their 
alleged injury where the only reasonable inter- 
pretation of the evidence was that plaintiffs 
were aware of the alleged misrepresentations 
and of the truth regarding the property at a 
time when they could have elected to not close 
on the deal and avoided injury. Johnson v. 
Dattilo, — S.W.3d —, 2011 Tenn. App. LEXIS 
387 (Tenn. Ct. App. July 14, 2011). 

In a suit brought by mortgagors against 
three mortgagees, asserting fraud in the in- 
ducement of the loan transactions based on an 
overvalued home appraisal, a federal district 
court granted, in part, the mortgagees’ motion 
to dismiss for failure to state a claim based on 
the Tennessee Consumer Protection Act 
(TCPA), T.C.A. § 47-18-104(a), because the 
amended complaint did not demonstrate that 
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the morigagors had suffered an ascertainable 
loss caused by the mortgagees’ conduct, there- 
fore, their conduct did not fall under the TCPA’s 
statutory scheme. Nickell v. Bank of Am., N.A., 
— F. Supp. 2d —, 2012 U.S. Dist. LEXIS 13885 
(W.D. Tenn. Feb. 6, 2012). 

Trial court erred in granting summary judg- 
ment to a seller on a buyer’s claim under the 
Tennessee Consumer Protection Act (TCPA), 
T.C.A. §§ 47-18-104 and 47-18-109, because a 
genuine issue of material fact existed as to 
whether a seller’s failure to disclose earlier 
substantial repairs to the home’s foundation, 
coupled with the alleged misleading character- 
ization of the coating on the garage floor which 
concealed those repairs, constituted a deceptive 
or unfair act for purposes of the TCPA. Wick- 
ham v. Sovereign Homes, LLC, — S.W.3d —, 
2012 Tenn. App. LEXIS 669 (Tenn. Ct. App. 
Sept. 25, 2012). 


8. Disclaimers. 

An “as is” disclaimer of warranties does not 
bar an action for unfair or deceptive acts or 
practices. Morris v. Mack’s Used Cars, 824 
S.W.2d 538, 1992 Tenn. LEXIS 45 (Tenn. 1992). 


9. Rescission. 

A defrauded buyer in Tennessee still has an 
“absolute right” to rescind the contract of sale. 
Lorentz v. Deardan, 834 S.W.2d 316, 1992 Tenn. 
App. LEXIS 165 (Tenn. Ct. App. 1992), rehear- 
ing denied, — S.W.2d —, 1992 Tenn. App. 
LEXIS 254 (Tenn. Ct. App. Mar. 12, 1992). 


10. Employer-employee relationships. 

Consumer protection laws do not apply to 
disputes arising in the context of employer- 
employee relationships, and assuming for the 
sake of argument that car sales company made 
false statements that employee was stealing 
from the company as alleged in the complaint, 
the statements did not criticize or disparage 
the quality of the employee’s services as a parts 
manager, but reflected only upon his integrity, 
and as such, they would not support a claim 
under this part, assuming it applied. Quality 
Auto Parts Co. v. Bluff City Buick Co., 876 
S.W.2d 818, 1994 Tenn. LEXIS 64 (Tenn. 1994), 
rehearing denied, — S.W.2d —, 1994 Tenn. 
LEXIS 153 (Tenn. May 16, 1994). 


11. Insurance. 

The mere existence of comprehensive insur- 
ance regulations does not prevent the applica- 
tion of the consumer protection laws to the acts 
or practices of an insurance company. Myint v. 
Allstate Ins. Co., 970 S.W.2d 920, 1998 Tenn. 
LEXIS 293 (Tenn. 1998), superseded by statute 
as stated in, Davidoff v. Progressive Haw. Ins. 
Co., — F. Supp. 2d —, 2013 U.S. Dist. LEXIS 
3114 (M.D. Tenn. Jan. 9, 2013), superseded by 
statute as stated in, Westfield Ins. Co. v. RLP 
Partners, LLC, — F. Supp. 2d —, 2013 U.S. 
Dist. LEXIS 75673 (M.D. Tenn. May 30, 2013). 
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Denial of plaintiffs life insurance claim was 
not an unfair business practice where plaintiff 
got exactly what she bargained for — a $50,000 
life insurance policy on her husband. The only 
reason the insurer claimed that plaintiff was 
not entitled to the proceeds was its good faith 
belief, albeit mistaken, that plaintiff materially 
misrepresented her husband’s health. Ginn v. 
Am. Heritage Life Ins. Co., 173 S.W.3d 433, 
2004 Tenn. App. LEXIS 881 (Tenn. Ct. App. 
2004), rehearing denied, — S.W.3d —, 2005 
Tenn. App. LEXIS 853 (Tenn. Ct. App. Jan. 24, 
2005), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 694 (Tenn. Aug. 22, 2005). 

Medical association failed to allege trade, 
commerce, or consumer transaction within the 
meaning of the Tennessee Consumer Protection 
Act, specifically T.C.A. §§ 47-18-103, 47-18- 
104(a), and 47-18-109(a)(1), and thus failed to 
state a cause of action under the act against 
insurers. Tenn. Med. Ass’n v. Bluecross 
Blueshield of Tenn., Inc., 229 S.W.3d 304, 2007 
Tenn. App. LEXIS 16 (Tenn. Ct. App. Jan. 9, 
2007), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 600 (Tenn. June 25, 2007). 

Insurance company’s motion for summary 
judgment on the limited liability company’s 
(LLC) claim for violation of the Tennessee Con- 
sumer Protection Act, T.C.A. § 47-18-109(a)(1) 
was granted because the LLC could not demon- 
strate that the insurance company’s mere de- 
nial of the claim was deceptive or unfair under 
T.C.A. § 47-18-104. The insurance company 
was entitled to attempt to enforce both the 
prior acts provision, as well as the notice pro- 
vision. Fulton Bellows, LLC v. Fed. Ins. Co., 662 
F. Supp. 2d 976, 2009 U.S. Dist. LEXIS 86205 
(E.D. Tenn. Sept. 21, 2009). 


12. Loans. 

Actions of a bank and its agent in the repos- 
session and disposition of collateral did not fall 
within the definition of trade, commerce, or 
consumer transaction, and the actions did not 
constitute a violation of the Consumer Protec- 
tion Act. Pursell v. First Am. Nat'l] Bank, 937 
S.W.2d 838, 1996 Tenn. LEXIS 569 (Tenn. 
1996). 

Home equity borrowers’ claim that a Virginia 
chartered bank was misrepresented as their 
lender as part of a scheme to manufacture 
deceptive closing charges sufficiently stated a 
claim under T.C.A. § 47-18-104(b), and the 
statute of limitations under T.C.A. § 47-18-110 
did not bar the claim because the borrowers 
alleged that they were unaware of any cause of 
action until they learned that the bank did not 
fund their loans. Terry v. Cmty. Bank of N. Va., 
255 F. Supp. 2d 817, 2003 U.S. Dist. LEXIS 
8178 (W.D. Tenn. 2003). 


18. Check Cashing Services. 

When a payee in a deferred presentment 
transaction offered by a check cashing service 
reasonably believes that the drawer of the 
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check did not have sufficient funds in her 
checking account at that time to cover the 
amount of the cash advanced or the total 
amount of the check, neither the payee or the 
check cashing service can criminally prosecute 
the deferred presentment drawer. Turner v. E-Z 
Check Cashing, Inc., 35 F. Supp. 2d 1042, 1999 
U.S. Dist. LEXIS 2045 (M.D. Tenn. 1999). 


14. Automobile Dealers. 

If credit company instructs automobile deal- 
ers to inform customers that credit company’s 
rates are fixed and non-negotiable, this instruc- 
tion would better inform customers about the 
practice of dealer reserve. Harvey v. Ford Motor 
Credit Co., 8 S.W.3d 273, 1999 Tenn. App. 
LEXIS 314 (Tenn. Ct. App. 1999), review or 
rehearing denied, — S.W.3d —, 1999 Tenn. 
App. LEXIS 448 (Tenn. Ct. App. 1999), review 
or rehearing denied, — S.W.3d —, 1999 Tenn. 
LEXIS 669 (Tenn. 1999). 

Plaintiffs failed to state a claim under this 
act against defendant credit company for al- 
leged misrepresentation or nondisclosure 
where the credit company quoted a fixed rate 
and the dealer added an additional percentage 
for their own profit. Harvey v. Ford Motor 
Credit Co., 8 S.W.3d 278, 1999 Tenn. App. 
LEXIS 314 (Tenn. Ct. App. 1999), review or 
rehearing denied, — S.W.3d —, 1999 Tenn. 
App. LEXIS 448 (Tenn. Ct. App. 1999), review 
or rehearing denied, — S.W.3d —, 1999 Tenn. 
LEXIS 669 (Tenn. 1999). 


15. Auto Leasing. 

If a customer receives no trade-in value to- 
ward an auto lease agreement, then this must 
be set forth clearly and conspicuously in the 
lease agreement, and it must be set forth in 
figures, i.e. “O”. Myers v. Hexagon Co., 54 F. 
Supp. 2d 742, 54 F. Supp. 742, 1998 U.S. Dist. 
LEXIS 22470 (E.D. Tenn. 1998). 

Treble damages were warranted for willful 
and knowing unfair and deceptive practices 
where auto dealer appraised customers’ car and 
communicated the appraised value, the cus- 
tomers accepted the appraisal and reasonably 
believed they would receive credit for their 
positive equity, the dealer was aware of custom- 
ers’ understanding and deliberately misled cus- 
tomers to believe they had received trade-in 
credit but that it did not need to be disclosed on 
the lease agreement. Myers v. Hexagon Co., 54 
F. Supp. 2d 742, 54 F. Supp. 742, 1998 U.S. 
Dist. LEXIS 22470 (E.D. Tenn. 1998). 


16. Breach of Contract. 

Summary judgment was entered in favor of a 
surety in an action brought under the Tennes- 
see Consumer Protection Act of 1977 because 
acts that occurred after the execution of a 
general agreement of indemnity (GAD) relating 
to an investigation of a claim and the decision 
to hire another company to complete construc- 
tion on a college project did not affect trade or 
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commerce since none of the actions were a part 
of the advertising, offering for sale, lease or 
rental, or distribution of any goods, services or 
property under T.C.A. § 47-18-103(11); since 
the acts occurred after the execution of the GAI, 
they were relevant to a breach of contract claim 
instead. Crossley Constr. Corp. v. Nat'l Fire Ins. 
Co., 237 S.W.3d 652, 2007 Tenn. App. LEXIS 
136 (Tenn. Ct. App. Mar. 16, 2007). 

Homeowners were not entitled to summary 
judgment in a claim under former T.C.A. § 47- 
18-109(a) of the Tennessee Consumer Protec- 
tion Act, against a general contractor and a 
supervisor because the homeowner’s breach of 
contract claim regarding the contractor’s poor 
workmanship alone did not rise to level of an 
“unfair or deceptive trade practice” under for- 
mer T.C.A. § 47-18-104(b), and there were ma- 
terial facts in dispute regarding the supervi- 
sor’s alleged deceptive billing practices. Brewer 
v. Kitchen Designs & Cabinetry, — S.W.3d —, 
2013 Tenn. App. LEXIS 233 (Tenn. Ct. App. Apr. 
5, 2013). 


17. Securities. 

Following the Tennessee supreme court’s rea- 
soning in Myint v. Allstate Ins. Co., 970 S.W.2d 
920, 1998 Tenn. LEXIS 293, acts or practices in 
connection with the marketing or sale of secu- 
rities were covered by the Tennessee Consumer 
Protection Act, T.C.A. § 47-18-101 et seq., and 
the trial court erred by granting an investment 
advisor’s motion to dismiss for failure to state a 
claim in a suit brought against it by investors. 
Johnson v. John Hancock Funds, 217 S.W.3d 
414, 2006 Tenn. App. LEXIS 447 (Tenn. Ct. 
App. 2006), appeal denied, Johnson v. John 
Hancock Funds, LLC, — S.W.3d —, 2006 Tenn. 
LEXIS 1114 (Tenn. Nov. 20, 2006). 

Securities are goods for the purposes of the 
Tennessee Consumer Protection Act, and in- 
vestment counseling and advice is likewise a 
service. Accordingly, offering securities for sale 
and providing investment counseling are con- 
sumer transactions and the act explicitly pro- 
scribes unfair or deceptive acts or practices in 
connection with consumer transactions. John- 
son v. John Hancock Funds, 217 S.W.3d 414, 
2006 Tenn. App. LEXIS 447 (Tenn. Ct. App. 
2006), appeal denied, Johnson v. John Hancock 
Funds, LLC, — S.W.3d —, 2006 Tenn. LEXIS 
1114 (Tenn. Nov. 20, 2006). 


18. Failure to Prevent Identity Theft. 
Plaintiff alleged that bank, via a telemar- 
keter, solicited, approved, and issued a credit 
account in plaintiffs name to an unknown and 
unauthorized individual without verifying the 
accuracy and authenticity of the credit account 
application and then when the bank received 
no payments on the account, the bank failed to 
investigate whether the plaintiff was the true 
owner of the account before declaring the ac- 
count delinquent, reporting that delinquency to 
various credit reporting agencies, and turning 
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over the delinquent account to debt collection 
agency; the bank’s alleged failure to act, despite 
being aware of the serious consequences iden- 
tity theft can inflict on an individual’s life, 
clearly fell within the scope of “unfair” acts or 
practices under T.C.A. § 47-18-104. Wolfe v. 
MBNA Am. Bank, 485 F. Supp. 2d 874, 2007 
U.S. Dist. LEXIS 33940 (W.D. Tenn. Apr. 25, 
2007). 

Tennessee Identity Theft Deterrence Act of 
1999, T.C.A. § 47-18-2101 et seq., while not 
expressly imposing liability on businesses or 
banks for solely failing to prevent identity 
theft, also does not expressly immunize busi- 
nesses or banks from civil suits under the 
Tennessee Consumer Protection Act of 1977 
(TCPA) for failing to prevent or minimize the 
harm resulting from identity theft; accordingly, 
a victim of identity theft’s claim against a bank 
that issued a credit card in his name to an 
unknown individual and later reported a deli- 
quency under the victim’s name to credit re- 
porting agencies did not conflict with the TCPA 
or the deterrence act. Wolfe v. MBNA Am. 
Bank, 485 F. Supp. 2d 874, 2007 U.S. Dist. 
LEXIS 33940 (W.D. Tenn. Apr. 25, 2007). 


19. Not Entitled to Relief. 

Customer’s action under the Tennessee Con- 
sumer Protection Act, T.C.A. § 47-18-101 et 
seq., failed because the customer failed to raise 
a genuine issue of material fact, T.C.A. § 47- 
18-104(a), (b). The alarm company provided 
evidence that it did not charge the customer for 
the cellular backup until after the burglary and 
the alleged injury was reasonably avoidable by 
the customer. Roopchan v. ADT Sec. Sys., 781 F. 
Supp. 2d 636, 2011 U.S. Dist. LEXIS 13391 
(E.D. Tenn. Feb. 10, 2011). 

Because the damages plaintiff customer al- 
legedly sustained flowed from the personal in- 
juries that he suffered, he did not allege an 
ascertainable loss of money or property that 
existed independently of the personal injuries 
that he suffered in order to state a claim for a 
violation of the Tennessee Consumer Protection 
Act (TCPA). Plaintiff sought to recover for inju- 
ries to his person resulting from defendant 
retailer’s alleged TCPA violation; he specifically 
linked his TCPA harm to his serious and dis- 
abling personal injuries, which forced him to 
incur sums of money for medical care, atten- 
dance and lost income, and as such, his TCPA 
claim had to be dismissed. Riddle v. Lowe’s 
Home Ctrs., Inc., 802 F. Supp. 2d 900, 2011 U.S. 
Dist. LEXIS 77149 (M.D. Tenn. July 14, 2011). 

Widow was unable to produce evidence to 
support the theory that the widow and the 
decedent would have continued to pay the pre- 
miums on an insurance policy, thereby main- 
taining two separate policies with death ben- 
efits. While the evidence was supportive of 
their failure to procure claim against their 
agents as to the another policy, that the widow 
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and the decedent allowed their first policy to 
lapse did not constitute a loss of money or 
property resulting from any unfair or deceptive 
acts on the part of the agents. Morrison v. Allen, 
338 S.W.3d 417, 2011 Tenn. LEXIS 89 (Tenn. 
Feb. 16, 2011), rehearing denied, — S.W.3d —, 
2011 Tenn. LEXIS 601 (Tenn. Mar. 10, 2011). 

As there was no competent evidence to estab- 
lish that the “stretching” of owners’ home 
caused any of the problems that they experi- 
enced or that the stretching deceived them 
under T.C.A. § 47-18-104(b), it was error to 
enter judgment for them under the Tennessee 
Consumer Protection Act. Ray v. Sadler Homes, 
— S.W.3d —, 2012 Tenn. App. LEXIS 385 
(Tenn. Ct. App. June 13, 2012). 

Trial court properly found insufficient evi- 
dence to sustain a homeowner’s Tennessee Con- 
sumer Protection Act against a company that 
supplied him with a “smart home” system. The 
expert testimony the homeowner offered was 
inadequate to show that the company per- 
formed in an unworkmanlike manner; an al- 
leged statement that certain items were “supe- 
rior” would constitute “puffing”; and while 
there were discrepancies in the company’s in- 
voicing, for which the trial court awarded the 
homeowner setoffs and credits, they did not 
cause the homeowner any substantial injury. 
Audio Visual Artistry v. Tanzer, — S.W.3d —, 
2012 Tenn. App. LEXIS 903 (Tenn. Ct. App. 
Dec. 26, 2012). 


20. Restaurants. 

Trial court properly directed a verdict in 
favor of a restaurant on a patron’s claim under 
the Tennessee Consumer Protection Act, T.C.A. 
§ 47-18-104(b), because the evidence only sup- 


Collateral References. 

Constitutional right to jury trial in cause of 
action under state unfair or deceptive trade 
practices law. 54 A.L.R.5th 631. 

Validity, construction, and effect of laws or 
regulations requiring merchants to affix sale 


47-18-105. [Repealed.] 


Compiler’s Notes. 
Former § 47-18-105 (Acts 1977, ch. 438, § 6), 
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ported a finding of the restaurant’s negligence 
in preparing and serving the food rather than a 
“representation, practice, or omission” likely to 
mislead the patron; the testimony showed that 
when the restaurant learned a tooth had been 
found in the patron’s gravy, the restaurant took 
immediate steps to correct the action. Stebbins 
v. Funderburk Mgmt. Co., LLC, — S.W.3d —, 
2011 Tenn. App. LEXIS 585 (Tenn. Ct. App. Oct. 
26, 2011). 


21. Heightened Pleading Standard. 

Plaintiffs’ motion to dismiss the counterclaim 
under the Tennessee Consumer Protection Act 
(TCPA), T.C.A. § 47-18-104 was granted be- 
cause claims brought pursuant to the TCPA 
must satisfy a heightened pleading standard 
and the counterclaim was superficial and al- 
most entirely void of any detailed allegations of 
fraud. While it was true that the defendant 
need not provide significant detail if it alleged 
ongoing fraud, the defendant failed to even 
allege that the case involved such a situation of 
continuing fraudulent acts on the part of the 
plaintiffs or provided any allegations that could 
lead the court to such an inference. Sony/ATV 
Music Publ. LLC v. D.J. Miller Music Distribs., 
—F. Supp. 2d —, 2011 U.S. Dist. LEXIS 116158 
(M.D. Tenn. Oct. 7, 2011). 


22. Foreclosures. 

Borrowers’ suit against mortgage company 
was properly dismissed because claims under 
Tennessee Consumer Protection Act, T.C.A. 
§ 47-18-101 et seq., did not apply to allegedly 
deceptive conduct in foreclosures. Paczko v. 
Suntrust Mortgs., Inc., — S.W3d —, 2012 
Tenn. App. LEXIS 671 (Tenn. Ct. App. Sept. 25, 
2012). 


price to each item of consumer goods. 7 
A.L.R.4th 792. 

Validity and construction of statutes or ordi- 
nances prohibiting or restricting distribution of 
commercial advertising to private residences — 
modern cases. 12 A.L.R.4th 851. 


creating the consumer advisory board, was re- 
pealed by Acts 1981, ch. 58, § 1. 


47-18-106. Investigations — Requests for information — Penalties for 


noncompliance. 


(a) Whenever the division has reason to believe that a person is engaging in, 
has engaged in, or, based upon information received from another law 
enforcement agency, is about to engage in any act or practice declared to be 
unlawful by this part, or has reason to believe it to be in the public interest to 
conduct an investigation to ascertain whether any person is engaging in, has 
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engaged in, or is about to engage in such act or practice, the division upon the 
approval of the attorney general and reporter or through the office of the 
attorney general and reporter may: 

(1) Require the person to file a statement or report in writing, under oath 
or otherwise, as to all the facts and circumstances concerning the alleged 
violation and to furnish and make available for examination whatever 
documentary material and information are relevant to the subject matter of 
the investigation; 

(2) Examine under oath any person in connection with the alleged 
violation; and 

(3) Examine any merchandise or any sample of merchandise deemed 
relevant to the subject matter of the investigation. 

(b) At any time prior to the return date specified in the division’s request for 
information pursuant to subsection (a), or within ten (10) days following notice 
of such a request, whichever is shorter, any person from whom information has 
been requested may petition the circuit or chancery court of Davidson County, 
stating good cause, for a protective order to extend the return date for a 
reasonable time, or to modify or set aside the request. The division shall 
receive at least one (1) day’s notice of such a petition and shall be given an 
opportunity to respond. 

(c) If no protective order from the court is secured and the written request 
by the division is not complied with by its return date, the division, upon notice 
to the person requested to provide information, may apply to a court of 
competent jurisdiction for an order compelling compliance with the request 
made pursuant to subsection (a). 

(d) Any court of competent jurisdiction in this state, upon a showing by the 
division that there are reasonable grounds to believe that this part is being, 
has been, or is about to be violated; that the persons who are committing, have 
committed, or are about to commit such acts or practices or who possess the 
relevant documentary material have left the state or are about to leave the 
state; and that such an order is necessary for the enforcement of this part, may 
order such persons to comply with subsection (a) whether the division has 
made a prior request for information or not. The court may also, notwithstand- 
ing any provision to the contrary, immediately and without notice, forbid the 
removal from any place, concealment, withholding, destruction, mutilation, 
falsification, or alteration by any other means of any documentary material in 
the possession, custody, or control of any person believed by the division to be 
connected with acts or practices which violate this part. 

(e) Any person who has received notice of a request for information 
pursuant to subsection (a), or of an order pursuant to subsection (c) or (d), and 
with intent to avoid, evade, or prevent compliance, in whole or in part, with 
any civil investigation or order under this part, removes from any place, 
conceals, withholds, destroys, mutilates, falsifies or by any other means alters 
any documentary material in the possession, custody, or control of any person 
subject to such notice, shall be subject to a civil penalty of not more than one 
thousand dollars ($1,000), recoverable by the state in addition to any other 
appropriate sanction. 

(f) Documentary material or merchandise requested pursuant to this sec- 
tion shall be produced for inspection and copying during normal business 
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hours at the principal office or place of business of the person possessing such 
documentary material or merchandise, or at such other time and place as may 
be agreed upon by the possessor and the division. 

(g) No documentary material, merchandise, or other information, including 
trade secrets, obtained pursuant to a request under this section, unless 
otherwise ordered by the court for good cause shown, shall be produced for 
inspection, copied by, or its contents disclosed to, any person other than an 
authorized representative of the division or other proper law enforcement 
official for the purpose of prosecution without the consent of the person who 
produced the material or information. The division may use copies of the 
documentary material produced in accordance with this section and merchan- 
dise impounded under a court order as it determines necessary in the 
enforcement of this part, including the presentation before any court; provided, 
that none of the powers conferred upon the division by this part shall be used 
for the purpose of compelling any natural person to furnish testimony or 
evidence which may be protected by such person’s right against self-incrimi- 
nation. 

(h) In conducting an inquiry pursuant to this section, the division, whenever 
such aid is determined to be necessary and desirable, may request the aid of 
any agency of the state; and any agency, as requested, shall give full aid, 
support, and cooperation to the division in such investigation. 

(i) Service of any notice, order, or request for information by the division 
may be made in compliance with the Tennessee Rules of Civil Procedure or by: 

(1) Delivering a duly executed copy of the notice, order, or request for 
information to the person to be served or to a partner or to any officer or 
agent authorized by appointment or by law to receive service of process on 
behalf of that person; 

(2) Mailing by registered or certified mail a duly executed copy of the 
notice, order, or request for information addressed to the person, to be served 
at the person’s principal place of business in this state, or if the person has 
no place of business within this state, to the person’s principal office, place of 
business, home, or last known address; or 

(3) Personal service, pursuant to §§ 20-2-214 — 20-2-220. 


History. This section is referred to in §§ 47-18-130, 

Acts 1977, ch. 438, § 7. 47-18-1526, 47-18-1706, 47-18-5002. 
Cross-References. Cited: 

Certified mail in lieu of registered mail, § 1- Grantham & Mann v. American Safety 
3-111. Prods., 831 F.2d 596, 1987 U.S. App. LEXIS 
Section to Section References. 12920 (6th Cir. Tenn. 1987); Walker v. Sunrise 

Sections 47-18-106 — 47-18-108 are referred Pontiac-GMC Truck, 249 S.W.3d 301, 2008 
to in § 56-7-1429. Tenn. LEXIS 102 (Tenn. Feb. 13, 2008). 


47-18-107. Assurance of voluntary compliance — Penalty for violation. 


(a) In the administration of this part, the attorney general and reporter, at 
the request of the division, may negotiate and accept an assurance of voluntary 
compliance with respect to any act or practice considered to violate this part, 
from any person who allegedly is engaging in, has engaged in, or, based upon 
information received from another law enforcement agency, is about to engage 
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in the act or practice. The assurance shall be in writing and shall be filed with 
and subject to the approval of the circuit or chancery court of Davidson County. 

(b) The acceptance of an assurance of voluntary compliance may be condi- 
tioned on the stipulation that the person considered to be in violation of this 
part restore to any person in interest any money or property, real, personal, or 
mixed, which may have been acquired by means of acts or practices which are 
considered to violate this part. 

(c) An assurance of voluntary compliance shall not be considered an 
admission of prior violation of this part. However, unless an assurance has 
been rescinded by agreement of the parties or voided by a court for good cause, 
subsequent failure to comply with the terms of the assurance is prima facie 
evidence of a violation of this part. 

(d) Matters closed by the filing of an assurance of voluntary compliance may 
be reopened for cause by the division at any time. 

(e) Assurance of voluntary compliance shall in no way affect individual 
rights of action which may exist independent of the recovery of money or 
property received pursuant to a stipulation in voluntary compliance under 
subsection (b). 

(f) Any knowing violation of the terms of an agreement of voluntary 
compliance, unless it has been rescinded by agreement of the parties or voided 
by a court for good cause, shall be punishable by a civil penalty of not more 
than one thousand dollars ($1,000), recoverable by the state for each violation, 
in addition to any other appropriate sanction. 


History. Cited: 
Acts 1977, ch. 438, § 8. Grantham & Mann v. American Safety 
Prods., 831 F.2d 596, 1987 U.S. App. LEXIS 
f 12920 (6th Cir. Tenn. 1987); Walker v. Sunrise 
‘ Sections 47-18-106 — 47-18-108 are referred Pontiac-GMC Truck, 249 S.W.3d 301, 2008 
oin § 56-7-1429. 
This section is referred to in § 47-18-109. Tenn. LEXIS 102 (Tenn. Feb. 13, 2008). 


Section to Section References. 


47-18-108. Restraining orders or injunctions — Penalty for violation. 


(a)(1) Whenever the division has reason to believe that any person has 
engaged in, is engaging in, or, based upon information received from another 
law enforcement agency, is about to engage in any act or practice declared 
unlawful by this part and that proceedings would be in the public interest, 
the attorney general and reporter, at the request of the division, may bring 
an action in the name of the state against such person to restrain by 
temporary restraining order, temporary injunction, or permanent injunction 
the use of such act or practice. 

(2) Unless the division determines in writing that the purposes of this 
part will be substantially impaired by delay in instituting legal proceedings, 
it shall, at least ten (10) days before instituting legal proceedings as provided 
for in this section, give notice to the person against whom proceedings are 
contemplated and give such person an opportunity to present reasons why 
such proceedings should not be instituted. 

(3) The action may be brought in a court of competent jurisdiction in the 
county where the alleged unfair or deceptive act or practice took place or is 
about to take place or in the county in which such person resides, has such 
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person’s principal place of business, conducts, transacts, or has transacted 
business or, if the person cannot be found in any of the foregoing locations, 
in the county in which such person can be found. 

(4) The courts are authorized to issue orders and injunctions to restrain 
and prevent violations of this part, and such orders and injunctions shall be 
issued without bond. 

(5) Whenever any permanent injunction is issued by a court in connection 
with any action which has become final, reasonable costs shall be awarded to 
the state. 

(b)(1) The court may make such orders or render such judgments as may be 
necessary to restore to any person who has suffered any ascertainable loss by 
reason of the use or employment of such unlawful method, act, or practice, 
any money or property, real, personal, or mixed, or any other article, 
commodity, or thing of value wherever situated, which may have been 
acquired by means of any act or practice declared to be unlawful by this part. 

(2) The court may also enter an order temporarily or permanently 
revoking a license or certificate authorizing that person to engage in 
business in this state, if evidence has been presented to the court establish- 


ing knowing and persistent violations of this part. 

(3) The court may also order payment to the state of a civil penalty of not 
more than one thousand dollars ($1,000) for each violation. 

(4) The court may also order reimbursement to the state for the reason- 
able costs and expenses of investigation and prosecution of actions under 


this part, including attorneys’ fees. 


(c) Any knowing violation of the terms of an injunction or order issued 
pursuant to subsection (a) or (b) shall be punishable by a civil penalty of not 
more than two thousand dollars ($2,000), recoverable by the state for each 
violation, in addition to any other appropriate relief. 


History. 
Acts 1977, ch. 488, § 9; 1991, ch. 468, §§ 1, 2. 


Section to Section References. 

Sections 47-18-106 — 47-18-108 are referred 
to in § 56-7-1429. 

This section is referred to in §§ 47-18-104, 
47-18-109, 47-18-125, 47-18-5304, 56-7-1429. 


Cited: 

Memphis Pub. Co. v. Leech, 539 F. Supp. 405, 
1982 U.S. Dist. LEXIS 12558 (W.D. Tenn. 
1982); Discover Bank v. Morgan, 363 S.W.3d 
479, 2012 Tenn. LEXIS 215 (Tenn. Mar. 27, 
2012). 


NOTES TO DECISIONS 


1. Remedies. 

Tennessee Consumer Protection Act (TCPA) 
provides consumers with numerous avenues to 
seek and receive relief, fully satisfying the 
statute’s stated purpose of protecting consum- 
ers without including class actions, and the 
attorney general’s power to bring actions on 
behalf of consumers was akin to a class action 


pursuant to T.C.A. § 47-18-108; read together, 
the provisions demonstrated that the legisla- 
ture provided several clearly articulated av- 
enues by which the TCPA could fully protect 
and benefit consumers. Walker v. Sunrise Pon- 
tiac-GMC Truck, 249 S.W.3d 301, 2008 Tenn. 
LEXIS 102 (Tenn. Feb. 13, 2008). 


47-18-109. Private right of action — Damages — Notice to division. 


(a)(1) Any person who suffers an ascertainable loss of money or property, 
real, personal, or mixed, or any other article, commodity, or thing of value 
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wherever situated, as a result of the use or employment by another person 

of an unfair or deceptive act or practice described in § 47-18-104(b) and 

declared to be unlawful by this part, may bring an action individually to 
recover actual damages. 

(2) The action may be brought in a court of competent jurisdiction in the 
county where the alleged unfair or deceptive act or practice took place, is 
taking place, or is about to take place, or in the county in which such person 
resides, has such person’s principal place of business, conducts, transacts, or 
has transacted business, or, if the person cannot be found in any of the 
foregoing locations, in the county in which such person can be found. 

(3) If the court finds that the use or employment of the unfair or deceptive 
act or practice was a willful or knowing violation of this part, the court may 
award three (3) times the actual damages sustained and may provide such 
other relief as it considers necessary and proper, except that the court may 
not award exemplary or punitive damages for the same unfair or deceptive 
practice. 

(4) In determining whether treble damages should be awarded, the trial 
court may consider, among other things: 

(A) The competence of the consumer or other person; 

(B) The nature of the deception or coercion practiced upon the consumer 
or other person; 

(C) The damage to the consumer or other person; and 

(D) The good faith of the person found to have violated this part. 

(5) This subsection (a) does not apply with respect to alleged violations of 
the Tennessee Equal Consumer Credit Act of 1974, compiled in part 8 of this 
chapter. 

(b) Without regard to any other remedy or relief to which a person is 
entitled, anyone affected by a violation of this part may bring an action to 
obtain a declaratory judgment that the act or practice violates this part and to 
enjoin the person who has violated, is violating, or who is otherwise likely to 
violate this part; provided, that such action shall not be filed once the division 
has commenced a proceeding pursuant to § 47-18-107 or § 47-18-108. 

(c)(1) Any person who has been affected by an act or practice declared to be 

a violation of this part may accept any written reasonable offer of settlement 

made by the person or persons considered to have violated this part; 

provided, that the tender of acceptance of such a settlement offer shall not 
abate any proceeding commenced by the division pursuant to § 47-18-107 or 

§ 47-18-108. 

(2) Such a settlement may be set aside by a court of competent jurisdiction 
at the request of the affected person or of the division if such a request is 
made within one (1) year from the date of the settlement agreement and if 
the court finds the settlement to be unreasonable. 

(3) In determining the reasonableness of a settlement, the court shall 
consider: 

(A) The competence of the consumer or other person; 

(B) The nature of the deception or coercion practiced upon the consumer 
or other person; | 

(C) The value of the consideration received; and 
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(D) The nature and extent of the legal advice received by the consumer 


or other person. 


If the consumer or other person was not represented by legal counsel at 
the time of the offer of settlement, the person claiming the benefit of the 


settlement shall have the burden of establishing that it is reasonable. 
(4) In any private action commenced under this section, the court may, 
upon the introduction of proof that the person against whom the action is 
filed has made a written, reasonable offer of settlement which has been 
communicated to the affected party, limit the amount of recovery to the 
terms of the offer of settlement. 
(d) Any permanent injunction, judgment, or final court order made pursu- 


ant to § 47-18-108, or assurance of voluntary compliance entered into pursu- 
ant to § 47-18-107, which has not been complied with, shall be prima facie 
evidence of the violation of this part in any action brought pursuant to this 


section. 


(e)(1) Upon a finding by the court that a provision of this part has been 
violated, the court may award to the person bringing such action reasonable 
attorney’s fees and costs. 

(2) In any private action commenced under this section, upon finding that 
the action is frivolous, without legal or factual merit, or brought for the 
purpose of harassment, the court may require the person instituting the 
action to indemnify the defendant for any damages incurred, including 
reasonable attorney’s fees and costs. 

(3) This subsection (e) does not apply to an action initiated by the division. 
(f)(1) Upon the commencement of any action brought under subsections (a) 
and (b), the clerk of the court shall mail a copy of the complaint or other 
initial pleading to the division and, upon the entry of any judgment, order, or 
decree in the action, shall mail a copy of such judgment, order or decree to 
the division. 

(2) Acopy of any notice of appeal shall be served by the appellant upon the 
director of the division and attorney general and reporter, who in the public 
interest may intervene on appeal. 

(g) No class action lawsuit may be brought to recover damages for an unfair 


or deceptive act or practice declared to be unlawful by this part. 

(h) No private right of action shall be commenced under this section for any 
alleged unfair or deceptive act or practice involving the marketing or sale of a 
security as defined in the Tennessee Securities Act, § 48-1-102. 


History. 

Acts 1977, ch. 438, § 10; 1988, ch. 974, § 3; 
1989, ch. 498, § 3; 1991, ch. 468, §§ 3, 4; 2011, 
ch. 510, §§ 14, 16-18, 20. 


Compiler’s Notes. 

Acts 2011, ch. 510, § 1 provided that the act 
shall be known and cited as the “Tennessee 
Civil Justice Act of 2011.” 

Acts 2011, ch. 510, § 24 provided that the 
act, which amended subsection (a) and (f) and 


added subsections (g) and (h), shall apply to all 
liability actions for injuries, deaths and losses 
covered by the act which accrue on or after 
October 1, 2011. 


Section to Section References. 
This section is referred to in §§ 47-18-104, 
47-18-110, 47-18-2404. 


Textbooks. 
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1. Legislative Intent. 

The general assembly intended for the Con- 
sumer Protection Act to be used by a person 
claiming damages for an ascertainable loss of 
money or property due to an unfair or deceptive 
act or practice, and not in a wrongful death 
action. Kirksey v. Overton Pub, Inc., 804 S.W.2d 
68, 1990 Tenn. App. LEXIS 678 (Tenn. Ct. App. 
1990). 

Tennessee Consumer Protection Act (TCPA) 
provides consumers with numerous avenues to 
seek and receive relief, fully satisfying the 
statute’s stated purpose of protecting consum- 
ers without including class actions, and the 
attorney general’s power to bring actions on 
behalf of consumers was akin to a class action 
pursuant to T.C.A. § 47-18-108; read together, 
the provisions demonstrated that the legisla- 
ture provided several clearly articulated av- 
enues by which the TCPA could fully protect 
and benefit consumers. Walker v. Sunrise Pon- 
tiac-GMC Truck, 249 S.W.3d 301, 2008 Tenn. 
LEXIS 102 (Tenn. Feb. 13, 2008). 


2. Negligence. 

Recovery under this part is not constrained 
to intentional acts; rather, it also contemplates 
negligent conduct. Smith v. Scott Lewis Chev- 
rolet, Inc., 843 S.W.2d 9, 1992 Tenn. App. 
LEXIS 346 (Tenn. Ct. App. 1992), appeal de- 
nied, 1992 Tenn. LEXIS 559 (Tenn. Sept. 8, 
1992). 

Trial court erred in directing a verdict in 
favor of a motel operator in a couple’s suit for 
damages for the theft of their truck and trailer 
from a parking lot adjacent to the motel under 
the Tennessee Consumer Protection Act be- 
cause a jury could have reasonably found that 
the conduct of the desk clerk, as an employee of 
the motel, constituted any other act or practice 
which was deceptive to the consumer or to any 
other person. Helton v. Glenn Enters., 209 
S.W.3d 619, 2006 Tenn. App. LEXIS 52 (Tenn. 
Ct. App. 2006). 


3. Deceptive Acts. 

Neither an e-mail from the potential buyer of 
capital securities under a confidential letter 
agreement that indicated that due to the sell- 
er’s failure to satisfy due diligence require- 
ments the buyer would not go through with the 
purchase nor the fact that the agreement 
stated it was ‘binding” constituted acts that 
were unfair or deceptive. CNB Bancshares, Inc. 
v. Stonecastle Secs. LLC, — F. Supp. 2d —, 
2012 U.S. Dist. LEXIS 97541 (E.D. Tenn. July 
13, 2012). 


4. Remedy Available Only to Consumers. 

The remedy provided in subsection (a) was 
intended by the legislature to be available only 
to consumers. American Bldgs. Co. v. White, 
640 S.W.2d 569, 1982 Tenn. App. LEXIS 413 
(Tenn. Ct. App. 1982); Grantham & Mann v. 
American Safety Prods., 831 F.2d 596, 1987 
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U.S. App. LEXIS 12920 (6th Cir. Tenn. 1987), 
superseded by statute as stated in, Smith Co- 
rona Corp. v. Pelikan, Inc., 784 F. Supp. 452, 
1992 U.S. Dist. LEXIS 752 (M.D. Tenn. 1992) 
(decided under prior law). 

There is no authority that a consumer trans- 
action is a sine qua non of applicability of the 
Tennessee Consumer Protection Act and one 
corporation may thus assert a claim under the 
act against another corporation. Olin Corp. v. 
Lambda Elecs., 39 F. Supp. 2d 912, 1998 U.S. 
Dist. LEXIS 20765 (E.D. Tenn. 1998). 

Medical association failed to allege trade, 
commerce, or consumer transaction within the 
meaning of the Tennessee Consumer Protection 
Act, specifically T.C.A. §§ 47-18-103, 47-18- 
104(a), and 47-18-109(a)(1), and thus failed to 
state a cause of action under the act against 
insurers. Tenn. Med. Ass’n v. Bluecross 
Blueshield of Tenn., Inc., 229 S.W.3d 304, 2007 
Tenn. App. LEXIS 16 (Tenn. Ct. App. Jan. 9, 
2007), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 600 (Tenn. June 25, 2007). 


5. Assignability of Claims. 

Excess insurer’s claim that a primary insurer 
was liable to the excess insurer, based on an 
insured’s assignment of his claim that the pri- 
mary insurer committed unfair and deceptive 
practices in violation of the Tennessee Con- 
sumer Protection Act, T.C.A. § 47-18-109 et 
seq., by not advising the insured of ongoing 
settlement negotiations was dismissed because 
the claim was not assignable. Elec. Ins. Co. v. 
Nationwide Mut. Ins. Co., 384 F. Supp. 2d 1190, 
2005 U.S. Dist. LEXIS 18180 (W.D. Tenn. 
2005). 

Claims alleging violation of the Tennessee 
Consumer Protection Act, T.C.A. § 47-18-109 et 
seq., are not assignable. Elec. Ins. Co. v. Nation- 
wide Mut. Ins. Co., 384 F. Supp. 2d 1190, 2005 
U.S. Dist. LEXIS 18180 (W.D. Tenn. 2005). 


6. Corporations. 

Corporations have no standing to sue under 
subsection (a), but may sue under subsection 
(b) to have the actions of a violator declared 
unlawful and enjoined. Syncor Int'l Corp. v. 
Newbaker, 12 F. Supp. 2d 781, 1998 U.S. Dist. 
LEXIS 9705 (W.D. Tenn. 1998). 

This section gives a right of action to a 
“person” which as defined in § 47-18-103 in- 
cludes corporations. Olin Corp. v. Lambda 
Elecs., 39 F. Supp. 2d 912, 1998 U.S. Dist. 
LEXIS 20765 (E.D. Tenn. 1998). 

Because a “person” is clearly defined to in- 
clude corporations under § 47-18-103, the rem- 
edy of treble damages is available to corpora- 
tions under’ subsection (a); therefore, 
corporations have standing to bring a private 
cause of action under subsection (a). ATS 
Southeast, Inc. v. Carrier Corp., 18 S.W.3d 626, 
2000 Tenn. LEXIS 245 (Tenn. 2000). 

Corporations and other entities included 
within the definition of “person” under T.C.A. 
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§ 47-18-103 have standing to bring a private 
cause of action for treble damages. Bridgeport 
Music, Inc. v. 11C Music, 154 F. Supp. 2d 1330, 
2001 U.S. Dist. LEXIS 12592 (M.D. Tenn. 
2001). 

It is irrelevant whether a corporation is a 
“consumer” under T.C.A. § 47-18-103 because 
the right of action is given to “persons,” a term 
that is specifically defined to include corpora- 
tions. Bridgeport Music, Inc. v. 11C Music, 154 
F. Supp. 2d 1330, 2001 U.S. Dist. LEXIS 12592 
(M.D. Tenn. 2001). 


7. Damages. 

Defendant was liable for promissory fraud 
where he did not intend to carry out the prom- 
ises that he made when he made them. Because 
defendant knowingly violated this chapter, it 
was appropriate to double the damages. Steed 
Realty v. Oveisi, 823 S.W.2d 195, 1991 Tenn. 
App. LEXIS 307 (Tenn. Ct. App. 1991). 

An unfair or deceptive act need not be willful 
or knowingly made to recover actual damages 
under this act. Smith v. Scott Lewis Chevrolet, 
Inc., 843 S.W.2d 9, 1992 Tenn. App. LEXIS 346 
(Tenn. Ct. App. 1992), appeal denied, 1992 
Tenn. LEXIS 559 (Tenn. Sept. 8, 1992). 

Homeowners were properly awarded dam- 
ages for violation of the Tennessee Consumer 
Protection Act (TCPA) because contractors in- 
tentionally concealed the fact that they were 
not bonded, and TCPA damages award was to 
compensate homeowners for the cost of remov- 
ing the house, which had no value. Bowling v. 
Jones, 300 S.W.3d 288, 2008 Tenn. App. LEXIS 
293 (Tenn. Ct. App. May 16, 2008), appeal 
denied, — S.W.3d —, 2008 Tenn. LEXIS 901 
(Tenn. Dec. 8, 2008). 


8. —Treble Damages. 

Fraudulent misrepresentations as to nature 
of recording contract which induced plaintiff to 
enter into such contract violated § 47-18-104, 
and plaintiff was entitled to treble damages 
under this section against record company, its 
president, and its salesman. Brungard v. Ca- 
price Records, Inc., 608 S.W.2d 585, 1980 Tenn. 
App. LEXIS 394 (Tenn. Ct. App. 1980). 

Corporations may recover treble damages 
under this part, which affords a private right of 
action to any person. Grantham & Mann, Inc. v. 
American Safety Products, Inc., 831 F.2d 596, 
1987 U.S. App. LEXIS 12920 (6th Cir. 1987), 
which held that treble damages were only 
available to consumers, is no longer good law. 
Smith Corona Corp. v. Pelikan, Inc., 784 F. 
Supp. 452, 1992 U.S. Dist. LEXIS 752 (M.D. 
Tenn. 1992), affd without opinion, 1 F.3d 1252, 
1993 U.S. App. LEXIS 27920 (Fed. Cir. 1993). 

Treble damages were warranted for willful 
and knowing unfair and deceptive practices 
where auto dealer appraised customers’ car and 
communicated the appraised value, the cus- 
tomers accepted the appraisal and reasonably 
believed they would receive credit for their 
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positive equity, the dealer was aware of custom- 
ers’ understanding and deliberately misled cus- 
tomers to believe they had received trade-in 
credit but that it did not need to be disclosed on 
the lease agreement. Myers v. Hexagon Co., 54 
F. Supp. 2d 742, 54 F. Supp. 742, 1998 U.S. 
Dist. LEXIS 22470 (E.D. Tenn. 1998). 

It is clear under this section that it is the trial 
judge and not the jury that decides whether the 
defendant’s violation was knowing and willful, 
and further, and who considers whether or not 
to grant treble damages. Buddy Lee Attrac- 
tions, Inc. v. William Morris Agency, Inc., 13 
S.W.3d 343, 1999 Tenn. App. LEXIS 638 (Tenn. 
Ct. App. 1999). 

Award of treble damages for violation of 
T.C.A. § 47-18-109(a)(3) was permissive and 
depended upon the facts of each case, and 
whether such an award was appropriate was 
within the sound discretion of the trial court; 
the denial of treble damages to the buyer was 
not an abuse of discretion. Wilson v. Esch, 166 
S.W.3d 729, 2004 Tenn. App. LEXIS 395 (Tenn. 
Ct. App. 2004), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 76 (Tenn. Jan. 24, 2005). 

Court erred in dismissing homeowner’s con- 
sumer protection act claim against a home 
builder, because the builder failed to inspect 
the external insulation and finish system 
(EIFS) as required, he had no knowledge of 
EIFS installation, but he assured the home- 
owner that her home had been “constructed in 
accordance with accepted homebuilding prac- 
tices” and that it had been “inspected by 
trained personnel” when it had not, and that 
constituted intentional deception. The case was 
remanded for consideration of whether an 
award of treble damages and an award for 
attorney’s fees and costs to the homeowner 
were justified. Holladay v. Speed, 208 S.W.3d 
408, 2005 Tenn. App. LEXIS 828 (Tenn. Ct. 
App. 2005), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 743 (Tenn. Aug. 21, 2006). 

In an action stemming from the improper 
cremation of a body, only actual damages could 
be trebled under T.C.A. § 47-18-109 (a)(2)-(3), 
and damages awarded for emotional distress 
did not constitute actual damages. As the rela- 
tives were awarded damages for emotional dis- 
tress, and emotional distress damages did not 
constitute actual damages under § 47-18-109, 
there was no error in the trial court’s grant of a 
judgment notwithstanding the verdict with re- 
gard to the claim under the Tennessee Con- 
sumer Protection Act. Akers v. Prime Succes- 
sion of Tenn., Inc., — S.W.3d —, 2011 Tenn. 
App. LEXIS 560 (Tenn. Ct. App. Oct. 17, 2011), 
affd, 387 S.W.3d 495, 2012 Tenn. LEXIS 644 
(Tenn. Sept. 21, 2012). 

There was no evidence in the record to create 
a genuine issue of material fact as to the issues 
of bad faith and treble damages under T.C.A. 
§ 47-18-109(a) and § 56-7-105(a). The insur- 
ance company had a rational basis for believing 
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coverage did not exist, and it even took steps to 
assure its decision was correct in that it filed 
the instant declaratory judgment action to have 
the court determine such coverage; in that 
situation, the insured had not come forth with 
competent evidence sufficient to establish a 
genuine issue of material fact necessitating the 
trial of those issues. Cincinnati Ins. Co. v. 
Crown Labs., Inc., — F. Supp. 2d —, 2012 U.S. 
Dist. LEXIS 60096 (E.D. Tenn. Apr. 30, 2012). 


9. —Punitive Damages. 

Punitive damages may not be awarded in an 
action under the Tennessee Consumer Protec- 
tion Act of 1977. Paty v. Herb Adcox Chevrolet 
Co., 756 S.W.2d 697, 1988 Tenn. App. LEXIS 
302 (Tenn. Ct. App. 1988). 

Restricting recovery to “actual damages” pre- 
cludes the award of any other damages includ- 
ing punitive damages. Paty v. Herb Adcox 
Chevrolet Co., 756 S.W.2d 697, 1988 Tenn. App. 
LEXIS 302 (Tenn. Ct. App. 1988). 

A plaintiff is entitled to a calculation of the 
amount of punitive damages and multiple dam- 
ages that are warranted under each theory of 
liability. Only after these assessments are 
made is the plaintiff required to make an elec- 
tion of remedies. Concrete Spaces, Inc. v. 
Sender, 2 S.W.3d 901, 1999 Tenn. LEXIS 409 
(Tenn. 1999). 

Where the findings regarding defendants’ in- 
tentional misrepresentation were not made by 
clear and convincing evidence nor were the 
actions of defendants found to be egregious, the 
findings were not sufficient to sustain an award 
of punitive damages. Barnett v. Lane, 44 
S.W.3d 924, 2000 Tenn. App. LEXIS 790 (Tenn. 
Ct. App. 2000), review or rehearing denied, — 
S.W.3d —, 2001 Tenn. LEXIS 412 (Tenn. Apr. 
30, 2001). 

Award of punitive damages in an action un- 
der the Tennessee Consumer Protection Act, 
T.C.A. § 47-18-101 et seq., was erroneous be- 
cause the award was based on the finding that 
defendants violated the Act, punitive damages 
were not available under the Act, and neither 
party addressed or raised the applicability of an 
award of treble damages. Dillon v. NICA, Inc., 
— §.W.3d —, 2011 Tenn. App. LEXIS 669 
(Tenn. Ct. App. Dec. 14, 2011). 


10. Rescission. 

A defrauded buyer in Tennessee still has an 
“absolute right” to rescind the contract of sale. 
Lorentz v. Deardan, 834 S.W.2d 316, 1992 Tenn. 
App. LEXIS 165 (Tenn. Ct. App. 1992), rehear- 
ing denied, — S.W.2d —, 1992 Tenn. App. 
LEXIS 254 (Tenn. Ct. App. Mar. 12, 1992). 


11. Real Estate Transactions. 

This part in three separate places refers to 
real property; it would appear that it contem- 
plates that its provisions cover transactions in 
real estate. Klotz v. Underwood, 563 F. Supp. 
335, 1982 U.S. Dist. LEXIS 9963 (E.D. Tenn. 
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1982), affd without opinion, 709 F.2d 1504, 
1983 U.S. App. LEXIS 13283 (6th Cir. Tenn. 
1983). 

District court erred in granting summary 
judgment in favor of a petroleum company in 
an operator’s action under the Tennessee Con- 
sumer Protection Act (TCPA), where the opera- 
tor presented evidence that the company 
fraudulently represented that it would not in- 
voke the termination clauses in a lease and a 
contract except for poor performance by the 
operator. The false assurances induced the op- 
erator to sign the lease and contract with the 
company, which violated the TCPA. Shah v. 
Racetrac Petroleum Co., 338 F.3d 557, 2003 
FED App. 244P, 2003 U.S. App. LEXIS 14749 
(6th Cir. Tenn. 2003), rehearing denied, — F.3d 
—, 2003 U.S. App. LEXIS 20072 (6th Cir. Sept. 
29, 2003). 

Modular home manufacturer’s requirement 
that its products be erected by its authorized 
distributor was not inherently unfair because it 
did not impair plaintiffs ability to decide 
whether or not to purchase a modular house 
made by the manufacturer, to purchase another 
manufacturer’s modular house, or to purchase 
a conventionally constructed house built by a 
contractor of her choice. Tucker v. Sierra Build- 
ers, 180 S.W.3d 109, 2005 Tenn. App. LEXIS 
261 (Tenn. Ct. App. 2005), rehearing denied, — 
S.W.3d —, 2005 Tenn. App. LEXIS 316 (Tenn. 
2005). 

Modular home manufacturer’s employee’s 
conduct and statements to a home purchaser 
were not unfair or deceptive because the signs, 
brochures, and tours represented that the con- 
tractor that erected the home was one of the 
manufacturer’s authorized contractors, and 
that was true. It was not reasonable to conclude 
that by designating the contractor as an autho- 
rized contractor, the conduct and statements of 
the manufacturer’s employees were unfair and 
deceptive. Tucker v. Sierra Builders, 180 
S.W.3d 109, 2005 Tenn. App. LEXIS 261 (Tenn. 
Ct. App. 2005), rehearing denied, — S.W.3d —, 
2005 Tenn. App. LEXIS 316 (Tenn. 2005). 

Court erred in finding that boat slip buyers’ 
loss was the result of an unfair or deceptive act 
or practice, because testimony of army corps of 
engineers’ representatives indicated that, so 
long as a certain number of boat slips were kept 
available for public use, private boat slip sales 
were allowed, and had the conditions that ex- 
isted in 2000 remained the same in 2005, the 
corps would have renewed its lease at the 
marina for another twenty years. More impor- 
tantly, even if defendants’ sale of boat slips 
were contrary to the corps’ directive, the undis- 
puted evidence showed that the corps lease was 
in fact terminated because of the barge contro- 
versy, not because of the transfer of boat slips. 
White v. Early, 211 S.W.3d 723, 2006 Tenn. App. 
LEXIS 345 (Tenn. Ct. App. 2006), appeal de- 
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nied, — S.W.3d —, 2006 Tenn. LEXIS 954 
(Tenn. 2006). 

Tennessee Consumer Protection Act, T.C.A. 
§ 47-18-109, imposes no liability upon a seller 
of real estate where: (1) The defect at issue is 
non-apparent; (2) The seller had no knowledge 
of the hidden defect; (3) The purchaser is given 
all the information regarding the condition of 
the property known by the seller; and (4) An 
inspection by the purchaser would reveal the 
same information known by the seller. Ingram 
v. Cendant Mobility Fin. Corp., 215 S.W.3d 367, 
2006 Tenn. App. LEXIS 647 (Tenn. Ct. App. 
2006). 

Where the plaintiffs purchased a house that 
was subject to flooding, the Tennessee Con- 
sumer Protection Act, T.C.A. § 47-18-109, im- 
posed no liability upon the seller for a non- 
apparent defect. The previous owners signed a 
disclosure statement that they were not aware 
of any water damage, flooding, drainage or 
grading problems and there was no misrepre- 
sentation. Ingram v. Cendant Mobility Fin. 
Corp., 215 S.W.3d 367, 2006 Tenn. App. LEXIS 
647 (Tenn. Ct. App. 2006). 

While there was some controversy as to the 
exact date of the transaction at issue, it was 
clear that plaintiff's complaint was filed outside 
of the period allowed under the one-year stat- 
ute of limitations, and plaintiff had presented 
no argument as to why the Tennessee Con- 
sumer Protection Act statute of limitations 
should be tolled. Johnson v. Equity Title & 
Escrow Co. of Memphis, LLC, 476 F. Supp. 2d 
873, 2007 U.S. Dist. LEXIS 19446 (W.D. Tenn. 
2007). 

While there was evidence that no defendant 
made any representations or warranties about 
the cabins to the individual who formed the 
limited liability companies, plaintiffs’ claims 
were largely based on what defendants did not 
say, aS opposed to what they might have said; 
thus, evidence that defendants did not make 
certain representations or warranties did not 
necessarily negate plaintiffs’ claims of conceal- 
ment and failure to disclose by defendants, so 
the Tennessee Consumer Protection Act claim 
survived. Cloud Nine, LLC v. Whaley, 650 F. 
Supp. 2d 789, 2009 U.S. Dist. LEXIS 53464 
(E.D. Tenn. June 19, 2009). 

Dismissal of the tenant’s claims for violation 
of the Tennessee Consumer Protection Act, 
T.C.A. § 47-18-101 et seq., was inappropriate 
because the landlord misrepresented estimated 
operating expenses after entering into the ini- 
tial lease with the tenant, but before entering 
into an agreement for expansion space, T.C.A. 
§ 47-18-109(a)(1). The landlord’s representa- 
tions about the adequacy of the $4.50 expense 
stop were false at the time the landlord began 
billing the bank at $7.04 and the tenant was 
misled about that fact. Soles4Souls, Inc. v. 
Donelson Cedarstone Assocs., LP, — S.W.3d —, 
2010 Tenn. App. LEXIS 786 (Tenn. Ct. App. 
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Dec. 17, 2010), rehearing denied, Soles4Souls, 
Inc. v. Donelson Cedarstone Assocs., LP, — 
S.W.3d —, 2011 Tenn. App. LEXIS 339 (Tenn. 
Ct. App. Jan. 19, 2011), appeal denied, 
Soles4souls, Inc. v. Donelson Cedarstone As- 
socs., LP, — S.W.3d —, 2011 Tenn. LEXIS 551 
(Tenn. May 25, 2011). 

Plaintiffs failed to present proof sufficient to 
create a question for the jury on their Tennes- 
see Consumer Protection Act claim because 
plaintiff could not show the required causative 
link between the misrepresentations and their 
alleged injury where the only reasonable inter- 
pretation of the evidence was that plaintiffs 
were aware of the alleged misrepresentations 
and of the truth regarding the property at a 
time when they could have elected to not close 
on the deal and avoided injury. Johnson v. 
Dattilo, — S.W.3d —, 2011 Tenn. App. LEXIS 
387 (Tenn. Ct. App. July 14, 2011). 

Although a buyer asserted a real estate 
agent’s lack of disclosure of known and other 
possible defective soil conditions was a breach 
of the Tennessee Real Estate Broker License 
Act, T.C.A. § 62-13-403(2), and an amounted to 
an unfair or deceptive practice under the Ten- 
nessee Consumer Protection Act, T.C.A. § 47- 
18-109(a)(1), the trial court properly granted 
summary judgment to the agent because the 
buyer failed to demonstrate a genuine issue of 
material fact as to the agent’s knowledge of 
drainage issues or any material or adverse 
conditions on the lot; the agent’s acknowledge- 
ment that the soil on the development was 
wet-natured did not, by itself, demonstrate he 
knew of a condition of the lot not readily ascer- 
tainable by the buyer. Winn v. Welch Farm, 
LLC, — S.W.3d —, 2011 Tenn. App. LEXIS 481 
(Tenn. Ct. App. Aug. 31, 2011), appeal denied, 
— §.W.3d —, 2012 Tenn. LEXIS 20 (Tenn. Jan. 
11, 2012). 

In a suit brought by mortgagors against 
three mortgagees, asserting fraud in the in- 
ducement of the loan transactions based on an 
overvalued home appraisal, a federal district 
court granted, in part, the mortgagees’ motion 
to dismiss for failure to state a claim based on 
the Tennessee Consumer Protection Act 
(TCPA), T.C.A. § 47-18-104(a), because the 
amended complaint did not demonstrate that 
the mortgagors had suffered an ascertainable 
loss caused by the mortgagees’ conduct, there- 
fore, their conduct did not fall under the TCPA’s 
statutory scheme. Nickell v. Bank of Am., N.A., 
— F. Supp. 2d —, 2012 U.S. Dist. LEXIS 13885 
(W.D. Tenn. Feb. 6, 2012). 

Trial court erred in granting summary judg- 
ment to a seller on a buyer’s claim under the 
Tennessee Consumer Protection Act (TCPA), 
T.C.A. §§ 47-18-104 and 47-18-109, because a 
genuine issue of material fact existed as to 
whether a seller’s failure to disclose earlier 
substantial repairs to the home’s foundation, 
coupled with the alleged misleading character- 
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ization of the coating on the garage floor which 
concealed those repairs, constituted a deceptive 
or unfair act for purposes of the TCPA. Wick- 
ham v. Sovereign Homes, LLC, — S.W.3d —, 
2012 Tenn. App. LEXIS 669 (Tenn. Ct. App. 
Sept. 25, 2012). 


12. Insurance Contracts. 

The mere existence of comprehensive insur- 
ance regulations does not prevent the applica- 
tion of the consumer protection laws to the acts 
or practices of an insurance company. Myint v. 
Allstate Ins. Co., 970 S.W.2d 920, 1998 Tenn. 
LEXIS 293 (Tenn. 1998), superseded by statute 
as stated in, Davidoff v. Progressive Haw. Ins. 
Co., — F. Supp. 2d —, 2013 U.S. Dist. LEXIS 
3114 (M.D. Tenn. Jan. 9, 2013), superseded by 
statute as stated in, Westfield Ins. Co. v. RLP 
Partners, LLC, — F. Supp. 2d —, 2013 U.S. 
Dist. LEXIS 75673 (M.D. Tenn. May 30, 2013). 

Where there was ample testimony that insur- 
ance company employees tried to satisfy the 
insured and that the insured’s complaints as to 
alleged faulty repairs were inconsistent as the 
matter progressed, the evidence supported the 
finding that insurance company did not engage 
in an unfair or deceptive act or practice result- 
ing in loss to the plaintiff. Newman v. Allstate 
Ins. Co., 42 S.W.3d 920, 2000 Tenn. App. LEXIS 
616 (Tenn. Ct. App. 2000), cert. denied, 534 U.S. 
1092, 122 S. Ct. 836, 151 L. Ed. 2d 716, 2002 
U.S. LEXIS 17 (2002), rehearing denied, 535 
U.S. 10138, 122 S. Ct. 1599, 152 L. Ed. 2d 514, 
2002 U.S. LEXIS 2767 (2002). 

Insured could pursue a cause of action under 
the Tennessee Consumer Protection Act, T.C.A. 
§ 47-18-109 et seq., where neither the insurer’s 
claims adjuster nor anyone else at the insurer’s 
notified or informed the insured, who was not 
represented by counsel, that her effort to settle 
with the third party would prohibit her from 
collecting under her own policy, such that a jury 
could reasonably conclude that the insurer’s 
conduct was unfair or deceptive. Gaston v. 
Tenn. Farmers Mut. Ins. Co., 120 S.W.3d 815, 
2003 Tenn. LEXIS 1088 (Tenn. 2003), rehearing 
denied, — S.W.3d —, 2004 Tenn. LEXIS 19 
(Tenn. Jan. 5, 2004). 

Insurance company’s motion for summary 
judgment on the limited liability company’s 
(LLC) claim for violation of the Tennessee Con- 
sumer Protection Act, T.C.A. § 47-18-109(a)(1) 
was granted because the LLC could not demon- 
strate that the insurance company’s mere de- 
nial of the claim was deceptive or unfair under 
T.C.A. § 47-18-104. The insurance company 
was entitled to attempt to enforce both the 
prior acts provision, as well as the notice pro- 
vision. Fulton Bellows, LLC v. Fed. Ins. Co., 662 
F. Supp. 2d 976, 2009 U.S. Dist. LEXIS 86205 
(E.D. Tenn. Sept. 21, 2009). 

As the insurer denied the insured’s claim on 
substantial legal grounds, the Tennessee Con- 
sumer Protection Act claim failed. Snead v. 
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Nationwide Prop. & Cas. Ins. Co., 653 F. Supp. 
2d 823, 2009 U.S. Dist. LEXIS 87942 (W.D. 
Tenn. June 29, 2009). 

Widow was unable to produce evidence to 
support the theory that the widow and the 
decedent would have continued to pay the pre- 
miums on an insurance policy, thereby main- 
taining two separate policies with death ben- 
efits. While the evidence was supportive of 
their failure to procure claim against their 
agents as to the another policy, that the widow 
and the decedent allowed their first policy to 
lapse did not constitute a loss of money or 
property resulting from any unfair or deceptive 
acts on the part of the agents. Morrison v. Allen, 
338 S.W.3d 417, 2011 Tenn. LEXIS 89 (Tenn. 
Feb. 16, 2011), rehearing denied, — S.W.3d —, 
2011 Tenn. LEXIS 601 (Tenn. Mar. 10, 2011). 


13. Remedies. 

Rescission of a contract made as a result of an 
unfair or deceptive trade practice is a proper 
remedy available under this act. Smith v. Scott 
Lewis Chevrolet, Inc., 843 S.W.2d 9, 1992 Tenn. 
App. LEXIS 346 (Tenn. Ct. App. 1992), appeal 
denied, 1992 Tenn. LEXIS 559 (Tenn. Sept. 8, 
1992). 

The election of remedies doctrine serves only 
to prevent double redress for a single wrong; 
thus, if a defendant has been found liable under 
more than one theory of recovery, no inequity 
results from allowing the plaintiff to choose one 
of the claims upon which to realize its maxi- 
mum recovery of enhanced damages. Concrete 
Spaces, Inc. v. Sender, 2 S.W.3d 901, 1999 Tenn. 
LEXIS 409 (Tenn. 1999). 

In the event that a plaintiff successfully 
asserts a cause of action under this section as 
well as a punitive damages claim in the com- 
mon law action for tortious interference with 
contract, plaintiff is required to elect between 
remedies; plaintiff cannot have “double re- 
dress” for a single wrong. Buddy Lee Attrac- 
tions, Inc. v. William Morris Agency, Inc., 13 
S.W.3d 343, 1999 Tenn. App. LEXIS 638 (Tenn. 
Ct. App. 1999). 


14. Jurisdiction. 

This section does not require that the action 
be brought where the alleged unfair or decep- 
tive act took place. Rather, that is one of several 
forums in which the consumer may bring the 
action. Steed Realty v. Oveisi, 823 S.W.2d 195, 
1991 Tenn. App. LEXIS 307 (Tenn. Ct. App. 
1991). 

Because the defendant conducted or trans- 
acted business in Tennessee by advertising real 
estate and subsequently closing real estate 
deals in Tennessee, and because he had an 
office in Tennessee from which he conducted his 
business, the trial court had jurisdiction. A real 
estate closing held at defendant attorney’s of- 
fice in Tennessee gave the Tennessee court 
jurisdiction over the sale. Steed Realty v. 


47-18-109 


Oveisi, 823 S.W.2d 195, 1991 Tenn. App. LEXIS 
307 (Tenn. Ct. App. 1991). 

The question of where a defendant is served a 
summons is an issue of personal jurisdiction 
rather than subject matter jurisdiction. Steed 
Realty v. Oveisi, 823 S.W.2d 195, 1991 Tenn. 
App. LEXIS 307 (Tenn. Ct. App. 1991). 

Trial court correctly found that T.C.A. § 20- 
4-101(b) does not supersede the venue options 
afforded to homeowners in T.C.A. § 47-18- 
109(a)(2) for cases brought under the Tennessee 
Consumer Protection Act; this special venue 
provision for consumer protection actions is 
irreconcilable with Tennessee’s general venue 
provision and is thus presumed to be an excep- 
tion to the general venue provision. Netherland 
v. Hunter, 133 S.W.3d 614, 2003 Tenn. App. 
LEXIS 730 (Tenn. Ct. App. 2003), appeal de- 
nied, — S.W.3d —, 2004 Tenn. LEXIS 314 
(Tenn. Apr. 5, 2004). 

Where an insurer was sued under T.C.A. 
§ 47-18-104, T.C.A. § 56-7-105, and for breach 
of contract, the action was properly removed to 
federal district court pursuant to 28 U.S.C. 
§ 1441(a), because the amount in controversy 
requirement pursuant to 28 U.S.C. § 1332(a) 
could more likely than not be met by the 
inclusion of attorney fees, which were autho- 
rized under T.C.A. § 47-18-109(e)(1) and T.C.A. 
§ 56-7-105, conferring subject matter jurisdic- 
tion on the federal district court. Williamson v. 
Aetna Life Ins. Co., 481 F.3d 369, 2007 FED 
App. 109P, 2007 U.S. App. LEXIS 6597 (6th Cir. 
Tenn. 2007). 


15. Pleadings. 

Despite T.R.C.P. 9.02’s particularity require- 
ments, the sufficiency of claims under state 
consumer protection acts must be determined 
in light of 8.01’s liberal pleading standards of 
T.R.C.P. 8.01. Harvey v. Ford Motor Credit Co., 
8 S.W.3d 273, 1999 Tenn. App. LEXIS 314 
(Tenn. Ct. App. 1999), review or rehearing de- 
nied, — S.W.3d —, 1999 Tenn. App. LEXIS 448 
(Tenn. Ct. App. 1999), review or rehearing de- 
nied, — S.W.3d —, 1999 Tenn. LEXIS 669 
(Tenn. 1999). 

Where a daughter, who was severely injured 
in an automobile accident, after reaching the 
age at which her dependent coverage under her 
mother’s policy ended and continuing coverage 
as a “fully handicapped dependent,” was denied 
continued coverage because, although she was 
injured, the insurer found that she was not 
precluded from seeking full time employment, 
sued pursuant to T.C.A. § 47-18-104 et seq., 
her claim was properly denied pursuant to 
T.C.A. § 47-18-109(a)(1); she did not allege the 
elements of a violation with any specificity, 
excepting her eligibility as a handicapped de- 
pendent, and the district court’s denial 
amounted at worst only to an erroneous denial 
of a claim, and accordingly the insurer’s actions 
did not constitute deception or unfairness. Wil- 
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liamson v. Aetna Life Ins. Co., 481 F.3d 369, 
2007 FED App. 109P, 2007 U.S. App. LEXIS 
6597 (6th Cir. Tenn. 2007). 

Where plaintiff company alleged that defen- 
dant competitor falsely passed off its goods or 
services as those of the company, and that, in 
doing so, the competitor likely caused misun- 
derstanding or confusion as to the source or 
sponsorship of cardiopulmonary testing ser- 
vices, and misunderstanding or confusion as to 
its affiliation or connection with the company, 
the allegations were sufficient to state a claim 
under the Tennessee Consumer Protection Act. 
ProductiveMD, LLC v. 4UMD, LLC, 821 F. 
Supp. 2d 955, 2011 U.S. Dist. LEXIS 109461 
(M.D. Tenn. Sept. 27, 2011). 


16. Jury Instructions. 

Courts should provide separate jury instruc- 
tions for each theory of liability that clearly 
explain the elements of each claim, thus en- 
abling the jury to consider whether the plaintiff 
has met its burden of proof with respect to each. 
Concrete Spaces, Inc. v. Sender, 2 S.W.3d 901, 
1999 Tenn. LEXIS 409 (Tenn. 1999). 


17. Proof of Loss. 

Author’s claim was dismissed on summary 
judgment because he had not shown that de- 
fendant publisher’s sale of infringing material, 
the allegedly deceptive act insofar as the pub- 
lisher presented the work as its own, caused 
the author to suffer an ascertainable loss of 
money; thus, the author had not shown that, 
but for their purchase of the publisher’s mate- 
rial, consumers would have bought his publica- 
tion instead. Hamlin v. Trans-Dapt of Cal., Inc., 
584 F. Supp. 2d 1050, 2008 U.S. Dist. LEXIS 
89808 (M.D. Tenn. Nov. 3, 2008). 

Jury could have reasonably concluded that 
there was no violation of Tennessee Consumer 
Protection Act because insured referenced no 
evidence presented at trial showing that it 
suffered ascertainable loss as a consequence of 
any of the alleged actions/omissions, and inde- 
pendent review of the record revealed no such 
evidence. PacTech, Inc. v. Auto-Owners Ins. Co., 
292 S.W.3d 1, 2008 Tenn. App. LEXIS 548 
(Tenn. Ct. App. Sept. 22, 2008). 

In order to recover under the Tennessee Con- 
sumer Protection Act (TCPA), a plaintiff must 
prove (1) that the defendant engaged in an 
unfair or deceptive act or practice declared 
unlawful by the TCPA and (2) that the defen- 
dant’s conduct caused an ascertainable loss of 
money or property, real, personal, or mixed, or 
any other article, commodity, or thing of value 
wherever situated; whether a specific represen- 
tation in a particular case is unfair or deceptive 
is a question of fact. For purposes of the TCPA, 
the essence of deception is misleading consum- 
ers by a merchant’s statements, silence, or 
actions. Cloud Nine, LLC v. Whaley, 650 F. 
Supp. 2d 789, 2009 U.S. Dist. LEXIS 53464 
(E.D. Tenn. June 19, 2009). 


541 


Court dismissed a counterclaim to a trustee’s 
11 U.S.C. §§ 549(a) and 550 complaint alleging 
a violation of the Tennessee Consumer Protec- 
tion Act (TCPA), T.C.A. § 47-18-104 et seq., as 
transferees’ claim was fatally defective because 
the alleged loss sustained by them arose from 
the trustee’s statutory avoidance powers rather 
than any unfair or deceptive practices by the 
trustee. Thus, even if it was assumed that the 
trustee engaged in unfair or deceptive acts or 
practices as alleged, thereby sufficiently stating 
the first element of a TCPA claim under T.C.A. 
§ 47-18-109(a)(1), the second element of such a 
claim, that the defendant’s conduct caused an 
ascertainable loss, was lacking. Ray v. Irving 
(In re Martin), — B.R. —, 2012 Bankr. LEXIS 
2790 (Bankr. E.D. Tenn. June 19, 2012). 

Securities broker’s Tennessee Consumer Pro- 
tection Act (TCPA) claim failed because the 
broker did not allege any sort of loss attribut- 
able to defendant law firm’s allegedly unfair or 
deceptive acts beyond emotional distress and 
damage to his business reputation (emotional 
distress was not sufficient to state a claim 
under the TCPA), and the TCPA could not be 
used to impose liability on lawyers practicing 
law. Pagliara v. Johnston Barton Proctor & 
Rose, LLP, — F.3d —, 2013 FED App. 53P, 2013 
U.S. App. LEXIS 4010 (6th Cir. Feb. 27, 2013). 


18. Attorney’s Fees. 

Trial court properly rejected a managed care 
organization’s claim for attorney’s fees under 
the Tennessee Consumer Protection Act, T.C.A. 
§ 47-18-109(e)(1), against a hospital as a pre- 
vailing party, where the organization was not 
the prevailing party in its own claim under the 
Act; although the organization prevailed as to 
the hospital’s claim under the Act, the hospi- 
tal’s claim was not without a legitimate basis. 
River Park Hosp. v. BlueCross BlueShield of 
Tenn., 173 S.W.3d 43, 2002 Tenn. App. LEXIS 
723 (Tenn. Ct. App. 2002), appeal denied, River 
Park Hosp., Inc. v. BlueCross BlueShield of 
Tenn., Inc., — S.W.3d —, 2003 Tenn. LEXIS 141 
(Tenn. Feb. 18, 2003). 

Seller was effectively put on notice by a 
complaint that purchasers were seeking all 
authorized relief under the Tennessee Con- 
sumer Protection Act, T.C.A. § 47-18-101 et 
seq., because costs and attorney’s fees were 
permitted under T.C.A. § 47-18-109(e)(1). Kill- 
ingsworth v. Ted Russell Ford, Inc., 104 S.W.3d 
530, 2002 Tenn. App. LEXIS 852 (Tenn. Ct. 
App. 2002), rehearing denied, 104 S.W.3d 530, 
2002 Tenn. App. LEXIS 957 (Tenn. Ct. App. 
2002), review or rehearing denied, — S.W.3d —, 
2003 Tenn. LEXIS 395 (Tenn. May 5, 2003). 

In determining whether to award attorney’s 
fees and costs under T.C.A. § 47-18-109(e)(1), a 
trial court should have considered the appli- 
cable factors under Tenn. Sup. Ct. R. 8, DR 
2-106; there was no requirement of proportion- 
ality between the award and the compensatory 


CONSUMER PROTECTION 


47-18-109 


damages. Killingsworth v. Ted Russell Ford, 
Inc., 104 S.W.3d 530, 2002 Tenn. App. LEXIS 
852 (Tenn. Ct. App. 2002), rehearing denied, 
104 S.W.3d 530, 2002 Tenn. App. LEXIS 957 
(Tenn. Ct. App. 2002), review or rehearing de- 
nied, — S.W.3d —, 2003 Tenn. LEXIS 395 
(Tenn. May 5, 2003). 

Seller was effectively put on notice that the 
purchasers were seeking all relief authorized 
under the Tennessee Consumer Protection Act, 
T.C.A. § 47-18-101 et seq., including attorney’s 
fees and costs. Killingsworth v. Ted Russell 
Ford, Inc., 104 S.W.3d 530, 2002 Tenn. App. 
LEXIS 852 (Tenn. Ct. App. 2002), rehearing 
denied, 104 S.W.3d 530, 2002 Tenn. App. LEXIS 
957 (Tenn. Ct. App. 2002), review or rehearing 
denied, — S.W.3d —, 2003 Tenn. LEXIS 395 
(Tenn. May 5, 2003). 

Decision by court of appeals and trial court 
that buyers could not recover punitive damages 
under a common law misrepresentation claim 
and attorney fees under Tennessee Consumer 
Protection Act, Tenn. Code Act. § 47-18-101 et 
seq., was error, as the attorney fees were not 
punitive in nature. Miller v. United Automax, 
166 S.W.3d 692, 2005 Tenn. LEXIS 580 (Tenn. 
2005). 

When consumers sought attorney’s fees in 
their suit against a car dealership for alleged 
violations of the Tennessee Consumer Protec- 
tion Act, T.C.A. § 47-18-101 et seq., appellate 
attorney's fees could be awarded, but the con- 
sumers were required to provide notice that 
they would be seeking attorney’s fees in their 
appellate pleadings. Killingsworth v. Ted Rus- 
sell Ford, Inc., 205 S.W.3d 406, 2006 Tenn. 
LEXIS 900 (Tenn. 2006). 

In a construction dispute, the court properly 
awarded the builder a portion of his attorney’s 
fees because the trial court specifically found 
that the owner’s claim was “frivolous and with- 
out legal or factual merit.” The builder did not 
engage in deceit or unfair practices, and the 
court clearly believed that the owner knew the 
builder had not engaged in any deceit. Mer- 
edith v. Weller, — S.W.3d —, 2012 Tenn. App. 
LEXIS 50 (Tenn. Ct. App. Jan. 25, 2012). 

As a truck driver’s claim under T.C.A. § 47- 
18-109 of the Tennessee Consumer Protection 
Act against truck leasing and hauling compa- 
nies was not deemed frivolous, without legal or 
factual merit, or brought for the purpose of 
harassment, it was within the court’s discretion 
to deny the companies’ requests for attorney 
fees under § 47-18-109(e)(2). White v. Empire 
Express, Inc., — S.W.3d —, 2012 Tenn. App. 
LEXIS 677 (Tenn. Ct. App. Sept. 27, 2012), 
appeal denied, White v. Empire Express, inc., 
— §.W.3d —, 2013 Tenn. LEXIS 159 (Tenn. Feb. 
19, 2013). 

Attorney fee award of $1,202,214, more than 
10 times the attorney’s normal hourly rate, 
imposed punishment on the defendant and did 
not serve the purposes for which the the Ten- 


47-18-109 


nessee Consumer Protection Act, T.C.A. § 47- 
18-101 et seq., allowed attorney fees to be 
awarded. Leverette v. Tenn. Farmers Mut. Ins. 
Co., — S.W.3d —, 2013 Tenn. App. LEXIS 161 
(Tenn. Ct. App. Mar. 4, 2013). 


19. Financial Transactions. 

Trial court did not err in dismissing an action 
brought by credit card holders for statutory 
violations against credit card companies re- 
garding a tying arrangement the companies 
had with merchants, that had been the subject 
of a federal suit, because the Tennessee Con- 
sumer Protection Act, T.C.A. § 47-18-101 et 
seq., did not apply to anti-competitive conduct. 
Bennett v. Visa U.S.A., Inc., 198 S.W.3d 747, 
2006 Tenn. App. LEXIS 203 (Tenn. Ct. App. 
2006), appeal denied, Bennett v. Visa U.S.A., — 
S.W.3d —, 2006 Tenn. LEXIS 717 (Tenn. 2006). 


20. Breach of Contract. 

With regard to the consumer’s surrender of 
the annuity and the ultimate payout of the 
annuity, there was no evidence that the insur- 
ance company engaged in any unfair or decep- 
tive act under the Tennessee Consumer Protec- 
tion Act, T.C.A. § 47-18-109(a)(1). Cirzoveto v. 
Aig Annuity Ins. Co., 625 F. Supp. 2d 623, 2009 
U.S. Dist. LEXIS 53595 (W.D. Tenn. May 6, 
2009). 

Customer’s action under the Tennessee Con- 
sumer Protection Act, T.C.A. § 47-18-101 et 
seq., failed because the customer failed to raise 
a genuine issue of material fact, T.C.A. § 47- 
18-109(a)(1). The alarm company provided evi- 
dence that it did not charge the customer for 
the cellular backup until after the burglary and 
the alleged injury was reasonably avoidable by 
the customer. Roopchan v. ADT Sec. Sys., 781 F. 
Supp. 2d 636, 2011 U.S. Dist. LEXIS 13391 
(E.D. Tenn. Feb. 10, 2011). 

Although a contractor breached a contract 
with a homeowner by failing to perform the 
agreed upon tasks in a workmanlike manner, 
the contractor’s breach did not necessarily rise 
to the level of an “unfair or deceptive act or 
practice” as used in the Tennessee Consumer 
Protection Act (TCPA), T.C.A. § 47-18- 
109(a)(3), because the homeowner failed to 
prove the contractor intentionally or decep- 
tively provided substandard work, in accor- 
dance with the TCPA, T.C.A. § 47-18-103(6). 
Case Handyman Serv. of Tenn. v. Lee, — S.W.3d 
—, 2012 Tenn. App. LEXIS 384 (Tenn. Ct. App. 
June 13, 2012). 

Homeowners were not entitled to summary 
judgment in a claim under former T.C.A. § 47- 
18-109(a) of the Tennessee Consumer Protec- 
tion Act, against a general contractor and a 
supervisor because the homeowner’s breach of 
contract claim regarding the contractor’s poor 
workmanship alone did not rise to level of an 
“unfair or deceptive trade practice” under for- 
mer T.C.A. § 47-18-104(b), and there were ma- 
terial facts in dispute regarding the supervi- 
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sor’s alleged deceptive billing practices. Brewer 
v. Kitchen Designs & Cabinetry, — S.W.3d —, 
2013 Tenn. App. LEXIS 233 (Tenn. Ct. App. Apr. 
5, 2013). 


21. Interpretation. 

Mortgagors’ claim under the Tennessee Con- 
sumer Protection Act (TCPA), T.C.A. § 47-18- 
109(a) failed as a matter of law because al- 
though the mortgagors claimed that the 
attorney and his law firm acted in concert to 
adversely affect the mortgagors’ rights in viola- 
tion of the TCPA, the mortgagors cited no case 
law that would support their proposition that 
foreclosure counsel could be held liable under 
the TCPA, when acting in concert or otherwise. 
Gibson v. Mortgage Elec. Registration Sys., — 
F. Supp. 2d —, 2011 U.S. Dist. LEXIS 91621 
(W.D. Tenn. Aug. 16, 2011). 


22. Costs. 

Where the attorney of a class member in a 
pharmaceutical case who appealed a class ac- 
tion settlement order was ordered to pay the 
costs of a settlement administrator, the order 
was reversed, because both Fed. R. Civ. P. 
54(d)(1) and 28 U.S.C. § 1920(6) permit costs to 
be charged against parties, not their counsel; 
although when the case was initially before the 
federal court of appeals it held that the district 
court was entitled to include the administra- 
tor’s costs as part of the Fed. R. App. P. 7 appeal 
bond that was entered against the class mem- 
ber under T.C.A. § 47-18-109, their argument 
that the court of appeals was bound by the law 
of the case doctrine failed; appellees did not 
seek and they did not obtain costs from the 
district court under state law, and further, the 
appeal bond was entered against the class 
member, not the attorney. Sams v. State Attor- 
neys General (In re Cardizem CD Antitrust 
Litig.), 481 F.3d 355, 2007 FED App. 071P, 2007 
U.S. App. LEXIS 3790 (6th Cir. Mich. 2007). 


23. Time Limitations. 

Medical device manufacturer and medical 
clinic were entitled to Fed. R. Civ. P. 12(b)(6) 
dismissal of a consumer/patient’s action arising 
from an alleged nationwide conspiracy for the 
purpose of monopolizing the sale and control- 
ling the prices of medical equipment; the claim 
under T.C.A. § 47-18-109 of the Tennessee Con- 
sumer Protection Act was barred by the five- 
year statute of repose under T.C.A. § 47-18- 
110. Roberson v. Medtronic, Inc., 494 F. Supp. 
2d 864, 2007 U.S. Dist. LEXIS 50779 (W.D. 
Tenn. Apr. 23, 2007). 

Under T.C.A. § 47-18-110, any action 
brought pursuant to § 47-18-109 must be 
brought within one year from a person’s discov- 
ery of the unlawful act or practice, but in no 
event shall an action be brought more than five 
years after the date of the consumer transac- 
tion giving rise to the claim for relief. The 
plaintiff alleged in its amended complaint that 
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the defendant engaged in deceptive practices 
by accepting the plaintiffs work in recruiting 
and signing hospitals, but repeatedly failing or 
refusing to pay the plaintiff commissions pur- 
suant to the agreement, and although not 
stated in its complaint, the plaintiff also 
seemed to assert that the defendant engaged in 
deceptive practices when it negotiated an 
agreement and did not include the plaintiff as a 
part of the negotiations; therefore, based on the 
evidence presented in the record, the January 
1, 2005 would be the last consumer transaction 
giving rise to the plaintiffs claim for relief, and 
because the plaintiff did not file its complaint 
until February 2010, the claim was time- 
barred. World Healthcare Sys. v. SSI Surgical 
Servs., — F. Supp. 2d —, 2011 U.S. Dist. LEXIS 
61208 (E.D. Tenn. June 7, 2011). 


24. Motor Vehicle Transactions. 

Plaintiff simply alleged that the defendant 
failed to rectify the problems with his transmis- 
sion in a timely fashion as required by the 
warranties the defendant issued to him, and 
the plaintiff failed to point to any proof what- 
soever that the defendant acted in an unfair or 
deceptive manner in doing so; in fact, the record 
reflected that the defendant’s authorized deal- 
ers examined the plaintiffs vehicle during the 
six service visits and made repairs under war- 
ranty during three of those visits. Failure to 
remedy a warrantable defect did not in and of 
itself give rise to a Tennessee Consumer Pro- 
tection Act, T.C.A. § 47-18-109 claim, and with- 
out proof of an unfair or deceptive practice, 
summary judgment was granted in favor of the 
defendant on the plaintiff's consumer protec- 
tion claim. Dodd v. Chrysler Group LLC, — F. 
Supp. 2d —, 2012 U.S. Dist. LEXIS 60428 (W.D. 
Tenn. May 1, 2012). 

For purposes of a truck driver’s claim under 
T.C.A. § 47-18-109 of the Tennessee Consumer 
Protection Act against truck leasing and haul- 
ing companies, the driver failed to show that 
the companies engaged in a deceptive act or 
practice within the meaning of the Act, as the 
withholding of title to the truck by the leasing 
company in an attempt to collect the debt owed 
to the hauling company was not deceptive in 
the circumstances; the lease and work agree- 
ments between the two companies and the 
driver were interrelated documents with inter- 
related obligations. White v. Empire Express, 
Inc., — S.W.3d —, 2012 Tenn. App. LEXIS 677 
(Tenn. Ct. App. Sept. 27, 2012), appeal denied, 
White v. Empire Express, inc., — S.W.3d —, 
2013 Tenn. LEXIS 159 (Tenn. Feb. 19, 2013). 


Collateral References. 
Constitutional right to jury trial in cause of 
action under state unfair or deceptive trade 


CONSUMER PROTECTION 


47-18-109 


For purposes of a truck driver’s claim under 
T.C.A. § 47-18-109 of the Tennessee Consumer 
Protection Act against truck leasing and haul- 
ing companies, as the driver testified that he 
knew that paying all of his debts to both com- 
panies was a precondition to obtaining title to 
the truck, the failure to talk to the driver about 
this obligation, either originally or at the end of 
the original lease period, was not deceptive. 
White v. Empire Express, Inc., — S.W.3d —, 
2012 Tenn. App. LEXIS 677 (Tenn. Ct. App. 
Sept. 27, 2012), appeal denied, White v. Empire 
Express, inc., — S.W.3d —, 2013 Tenn. LEXIS 
159 (Tenn. Feb. 19, 2013). 

Evidence supported a trial court’s finding 
that a seller’s online advertisement of a tractor 
with “low hours” of usage was deceptive and 
awarding compensatory damages to the pur- 
chaser under the Tennessee Consumer Protec- 
tion Act, T.C.A. § 47-18-104(b)(27), in effect in 
2007 because the tractor had 12,506 hours of 
usage, which equated to 500,000 miles on a car. 
Hanson v. J.C. Hobbs Co., — S.W.3d —, 2012 
Tenn. App. LEXIS 807 (Tenn. Ct. App. Nov. 21, 
2012). 


25. Privity Not Required. 

Privity of contract is not required under the 
Tennessee Consumer Protection Act. Cloud 
Nine, LLC v. Whaley, 650 F. Supp. 2d 789, 2009 
U.S. Dist. LEXIS 53464 (E.D. Tenn. June 19, 
2009). 


26. Prima Facie. 

Prima facie elements for a Tennessee Con- 
sumer Protection Act (TCPA) claim do not re- 
quire that the deceptive act or practice be 
directed toward the plaintiff; instead, Tennes- 
see courts have recognized that plaintiffs as- 
serting claims under the TCPA are required to 
show that the defendant’s wrongful conduct 
proximately caused their injury. Proximate 
cause is ordinarily a question for the jury to 
decide unless the uncontroverted facts and in- 
ferences to be drawn from them make it so clear 
that all reasonable persons must agree on the 
proper outcome. Cloud Nine, LLC v. Whaley, 
650 F. Supp. 2d 789, 2009 U.S. Dist. LEXIS 
53464 (E.D. Tenn. June 19, 2009). 


27. Loss of Available Credit. 

Under T.C.A. § 47-18-109(a), actual damages 
are recoverable for the loss of available con- 
sumer credit due to the actions of a defendant, 
if they can be proven with particularity. Dis- 
cover Bank v. Morgan, 363 S.W.3d 479, 2012 
Tenn. LEXIS 215 (Tenn. Mar. 27, 2012). 


practices law. 54 A.L.R.5th 631. 
Preemption of State Law Claim by Federal 
Copyright Act — Nature or Type of Claim 


47-18-110 


Asserted. 77 A.L.R.6th 543. 
Remedies of Purchasers and Bidders on In- 


ternet Auction Web Sites. 61 A.L.R.6th 207. 
Right to private action under state consumer 


47-18-110. Limitations of actions. 
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protection act — Equitable relief available. 115 
A.L.R.5th 709. 

Right to private action under state consumer 
protection act — Preconditions to action. 117 
A.L.R.5th 155. 


Any action commenced pursuant to § 47-18-109 shall be brought within one 
(1) year from a person’s discovery of the unlawful act or practice, but in no 
event shall an action under § 47-18-109 be brought more than five (5) years 
after the date of the consumer transaction giving rise to the claim for relief. 


History. 
Acts 1977, ch. 438, § 11; 1991, ch. 468, § 5; 
2002, ch. 617, § 1. 


Cited: 

County of Johnson by Board of Education v. 
United States Gypsum Co., 580 F. Supp. 284, 
1984 U.S. Dist. LEXIS 20642 (E.D. Tenn. 1984); 
Myers v. Hayes International Corp., 701 F. 
Supp. 618, 1988 U.S. Dist. LEXIS 13348 (M.D. 
Tenn. 1988); Mackey v. Judy’s Foods, Inc., 867 
F.2d 325, 1989 U.S. App. LEXIS 1380 (6th Cir. 
Tenn. 1989); Bernard v. Houston Ezell Corp., 
968 S.W.2d 855, 1997 Tenn. App. LEXIS 689 


(Tenn. Ct. App. 1997); Lindsey v. Allstate Ins. 
Co., 34 F. Supp. 2d 636, 1999 U.S. Dist. LEXIS 
4487 (W.D. Tenn. 1999); Federal Express Corp. 
v. USPS, 75 F. Supp. 2d 807, 1999 U.S. Dist. 
LEXIS 18158 (W.D. Tenn. 1999); Heatherly v. 
Merrimack Mut. Fire Ins. Co., 43 S.W.3d 911, 
2000 Tenn. App. LEXIS 751 (Tenn. Ct. App. 
2000); French v. First Union Sec., Inc., 209 F. 
Supp. 2d 818, 2002 U.S. Dist. LEXIS 14059 
(M.D. Tenn. 2002); Fortune v. Unum Life Ins. 
Co. of Am., 360 S.W.3d 390, 2010 Tenn. App. 
LEXIS 6438 (Tenn. Ct. App. Oct. 12, 2010); Wise 
Constr., LLC v. Boyd, — S.W.3d —, 2011 Tenn. 
App. LEXIS 124 (Tenn. Ct. App. Mar. 14, 2011). 


NOTES TO DECISIONS 


Analysis 


. In General. 

. Discovery Rule. 

. Laches. 

. Running of Statute. 
. Waiver. 


=e OP ONE 


. In General. 

In her complaint, an individual alleged medi- 
cal malpractice and a violation of the Tennessee 
Consumer Protection Act (TCPA), T.C.A. § 47- 
18-101 et seq., against a doctor and numerous 
other causes of action against the pharmaceu- 
tical companies related to a medication pre- 
scribed for her by the doctor for weight loss; the 
pharmaceutical companies correctly argued 
that the statute of limitations and/or the stat- 
ute of repose had run on all claims against the 
doctor. Additionally, the individual’s medical 
malpractice claims could not be “recast” as 
consumer protection claims under the TCPA; as 
a result, the court found no colorable basis for 
predicting that state law might have imposed 
liability on the doctor, and, for that reason, the 
doctor was not properly joined in the action, 
and his Tennessee citizenship could not defeat 
the court’s diversity jurisdiction. Constant v. 
Wyeth, 352 F. Supp. 2d 847, 2003 U.S. Dist. 
LEXIS 12786 (M.D. Tenn. 2003). 


2. Discovery Rule. 
Home equity borrowers’ claim that a Virginia 


chartered bank was misrepresented as their 
lender as part of a scheme to manufacture 
deceptive closing charges was not barred under 
T.C.A. § 47-18-110 because the borrowers al- 
leged that they were unaware of any cause of 
action until they learned that the bank did not 
fund their loans. Terry v. Cmty. Bank of N. Va., 
255 F. Supp. 2d 817, 2003 U.S. Dist. LEXIS 
8178 (W.D. Tenn. 2003). 

Where an action was commenced on March 
13, 2003, the appellate court was concerned 
with what a telephone company knew or should 
have known before March 12, 2002, finding 
that the company knew or should have known 
that it incurred financial injury as a result of 
the banks’ allegedly deceptive practices before 
March 12, 2002; the company started paying on 
the first swap in July 2000, the second swap 
was executed in October 2000, and variable 
interest rates dropped dramatically beginning 
in November 2000. Power & Tel. Supply Co. v. 
SunTrust Banks, Inc., 447 F.3d 923, 2006 FED 
App. 166P, 2006 U.S. App. LEXIS 12087 (6th 
Cir. Tenn. 2006). 

Under T.C.A. § 47-18-110, any action 
brought pursuant to § 47-18-109 must be 
brought within one year from a person’s discov- 
ery of the unlawful act or practice, but in no 
event shall an action be brought more than five 
years after the date of the consumer transac- 
tion giving rise to the claim for relief. The 
plaintiff alleged in its amended complaint that 
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the defendant engaged in deceptive practices 
by accepting the plaintiffs work in recruiting 
and signing hospitals, but repeatedly failing or 
refusing to pay the plaintiff commissions pur- 
suant to the agreement, and although not 
stated in its complaint, the plaintiff also 
seemed to assert that the defendant engaged in 
deceptive practices when it negotiated an 
agreement and did not include the plaintiff as a 
part of the negotiations; therefore, based on the 
evidence presented in the record, the January 
1, 2005 would be the last consumer transaction 
giving rise to the plaintiffs claim for relief, and 
because the plaintiff did not file its complaint 
until February 2010, the claim was time- 
barred. World Healthcare Sys. v. SSI Surgical 
Servs., — F. Supp. 2d —, 2011 U.S. Dist. LEXIS 
61208 (E.D. Tenn. June 7, 2011). 

Mortgagor’s claim against a mortgagee under 
the Tennessee Consumer Protection Act 
(TCPA), T.C.A. § 47-18-101 et seqg., was not 
time-barred because the mortgagor did not dis- 
cover, nor should the mortgagor have discov- 
ered, that the mortgagor had been injured 
when the mortgagor received a statement from 
the mortgagee requiring the mortgagor to make 
a monthly payment the mortgagor had not 
agreed to, as: (1) the statement only put the 
mortgagor on inquiry notice; and (2) the mort- 
gagor showed that the mortgagor immediately 
contacted the mortgagee and was assured that 
the statement was a “mistake.” Russell v. 
Household Mortg. Servs., — S.W.3d —, 2012 
Tenn. App. LEXIS 371 (Tenn. Ct. App. June 7, 
2012). 

Allegations in a purchaser’s complaint were 
sufficient to survive a Tenn. R. Civ. P. 12.02(6) 
motion to dismiss, which alleged that the 
claims were time-barred, because the allega- 
tions implicated the discovery rule and the 
doctrine of fraudulent concealment; the basis of 
the lawsuit was that the seller made false 
statements regarding the nature and extent of 
fire damage and subsequent repairs to a home, 
and there was nothing to indicate that a rea- 
sonable person would have discovered the al- 
legedly concealed fire damage. Eldrige v. Sav- 
age, — S.W.3d —, 2012 Tenn. App. LEXIS 919 
(Tenn. Ct. App. Dec. 28, 2012). 


3. Laches. 

In plaintiff seller’s action alleging defendant 
competitor infringed on the seller’s trademark 
under 15 U.S.C. §§ 1114, 1125(a), 1125(c), and 
under the Tennessee Consumer Protection Act, 
T.C.A. § 47-18-104, four years earlier the com- 
petitor only agreed to change its coupons to 
avoid confusion as to the coupons’ redemption; 
thus, the seller’s notion that trademark infring- 
ing activity had ceased was unreasonable and 
unfounded; laches applied, precluding dam- 
ages. Johnny’s Fine Foods, Inc. v. Johnny’s Inc., 
286 F. Supp. 2d 876, 2003 U.S. Dist. LEXIS 
18192 (M.D. Tenn. 2003). 


CONSUMER PROTECTION 


47-18-110 


4, Running of Statute. 

Medical device manufacturer and medical 
clinic were entitled to Fed. R. Civ. P. 12(b)(6) 
dismissal of a consumer/patient’s action arising 
from an alleged nationwide conspiracy for the 
purpose of monopolizing the sale and control- 
ling the prices of medical equipment; the claim 
under T.C.A. § 47-18-109 of the Tennessee Con- 
sumer Protection Act was barred by the five- 
year statute of repose under T.C.A. § 47-18- 
110. Roberson v. Medtronic, Inc., 494 F. Supp. 
2d 864, 2007 U.S. Dist. LEXIS 50779 (W.D. 
Tenn. Apr. 23, 2007). 

Although the patient would not be able to 
proceed in Pennsylvania state court with a 
claim under the Tennessee Consumer Protec- 
tion Act because the one year statute of limita- 
tions under T.C.A. § 47-18-110 had expired, the 
patient could likely proceed with a similar 
claim under the Pennsylvania Unfair Trade 
Practices and Consumer Protection Law (UTP- 
CPL), 73 Pa. Const. Stat. § 201-1 et seq., since 
the UTPCPL had a statute of limitations of six 
years, so the patient’s claim originating in 2006 
would not have been barred. Therefore, because 
the forum selection clause was reasonable and 
fundamentally fair, the forum selection clause 
in the document the patient executed with the 
advertiser was enforceable, and the patient 
could only bring suit against the advertiser in 
the state court of Monroe County, Pennsylva- 
nia. Jenkins v. Marvel, 683 F. Supp. 2d 626, 
2010 U.S. Dist. LEXIS 2859 (E.D. Tenn. Jan. 
14, 2010). 

Plaintiffs’ claims under the Tennessee Con- 
sumer Protection Act (TCPA) were time-barred 
under the one year statute of limitations, T.C.A. 
§ 47-18-110, since the alleged violations of the 
TCPA centered on the defendant’s failure to 
disclose information at the time each note was 
made. The latest of the five notes was made on 
June 30, 2008, and assuming, arguendo, the 
defendant’s alleged failure to disclose informa- 
tion constituted an unlawful act or practice 
under the TCPA, the plaintiffs would have 
discovered the non-disclosure at the date the 
notes were made; thus, the plaintiffs were re- 
quired to institute an action under the TCPA no 
later than June 30, 2009, and the plaintiffs did 
not commence the action until March 12, 2010. 
Womac v. First Volunteer Bank, — F. Supp. 2d 
—, 2012 U.S. Dist. LEXIS 183 (E.D. Tenn. Jan. 
3,.2012). 

Even if plaintiffs strokes incapacitated and 
caused her to be of unsound mind (T.C.A. § 
28-1-106), her incapacity occurred after the 
Tennessee Consumer Protection Act cause of 
action accrued, so the limitations period was 
not tolled and her claims, filed almost three 
years after the cause of action accrued, were 
barred by the one-year limitations period. 
Royal v. Select Portfolio Servicing, Inc., — F. 
Supp. 2d —, 2012 U.S. Dist. LEXIS 6712 (W.D. 
Tenn. Jan. 20, 2012). 


47-18-111 


Because the consumer’s surgery, during 
which the pain pump was inserted into his 
shoulder, took place on January 21, 2005, the 
consumer transaction giving rise to his claim 
occurred on or before January 21, 2005. The 
consumers filed their complaint on November 
12, 2010, well over five years after the transac- 
tion allegedly giving rise to the consumers’ 
Tennessee Consumer Protection Act (TCPA) 
claim occurred; accordingly, the consumers’ 
TCPA claim was time barred by the five-year 
statute of repose set forth in T.C.A. § 47-18- 
110. Cates v. Stryker Corp., — F. Supp. 2d —, 


47-18-111. Exemptions. 
(a) This part does not apply to: 
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2012 U.S. Dist. LEXIS 9825 (E.D. Tenn. Jan. 
27, 2012). 


+" 


5. Waiver. 

In an action under the Tennessee Consumer 
Protection Act, a contractor, pursuant to Tenn. 
R. Civ. P. 8.03, waived the affirmative defense of 
the statute of limitations under T.C.A. § 47-18- 
110 as he failed to raise it in his pleadings. A 
preponderance of the evidence supported an 
award of treble damages for a developer based 
on the contractor’s willful misconduct. Assocs., 
— $.W.3d —, 2011 Tenn. App. LEXIS 248 
(Tenn. Ct. App. May 16, 2011). 


(1) Acts or transactions required or specifically authorized under the laws 


administered by, or rules and regulations promulgated by, any regulatory 
bodies or officers acting under the authority of this state or of the United 
States; 

(2) A publisher, broadcaster, or other person principally engaged in the 
preparation or dissemination of information or the reproduction of printed or 
pictorial matter, who has prepared or disseminated such information or 
matter on behalf of others without notification from the division that the 
information or matter violates or is being used as a means to violate this 


part; 


(3) Credit terms of a transaction which may be otherwise subject to this 
part, except insofar as the Tennessee Equal Consumer Credit Act of 1974, 
compiled in part 8 of this chapter may be applicable; or 

(4) Aretailer who has in good faith engaged in the dissemination of claims 
of a manufacturer or wholesaler without actual knowledge that such claims 


violated this part. 


(b) The burden of proving an exemption from this part, as provided in this 
section, shall be upon the person claiming the exemption. 


History. 
Acts 1977, ch. 4388, § 12; 1988, ch. 974, § 4. 


Section to Section References. 
This section is referred to in § 47-14-125. 


Cited: 

Nichols v. Merrill Lynch, Pierce, Fenner & 
Smith, 706 F. Supp. 1309, 1989 U.S. Dist. 
LEXIS 1182 (M.D. Tenn. 1989); Joyner v. Triple 


Check Financial Service, 782 F. Supp. 364, 
1991 U.S. Dist. LEXIS 19144 (W.D. Tenn. 
1991); Myint v. Allstate Ins. Co., 970 S.W.2d 
920, 1998 Tenn. LEXIS 293 (Tenn. 1998); Win- 
kler v. Interim Servs., Inc., 36 F. Supp. 2d 1026, 
1999 U.S. Dist. LEXIS 7454 (M.D. Tenn. 1999); 
Gaston v. Tenn. Farmers Mut. Ins. Co., 120 
S.W.3d 815, 2003 Tenn. LEXIS 1088 (Tenn. 
2003). 
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Analysis 


. Real Estate Sales. 

. Insurance Sales. 

. Discretion of Bank. 
Securities. 

. Credit Card Practices. 


om 0 Ne 


1. Real Estate Sales. 

This part applies to isolated sales of real 
estate, even though the transaction is between 
individuals not engaged regularly in the busi- 
ness of making such sales. Klotz v. Underwood, 
563 F. Supp. 335, 1982 U.S. Dist. LEXIS 9963 
(E.D. Tenn. 1982), affd without opinion, 709 
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F.2d 1504, 1983 U.S. App. LEXIS 13283 (6th 
Cir. Tenn. 1983). 

Had the general assembly desired to exclude 
transactions in real estate from the scope of 
this part, they could easily have so provided in 
this section, which lists certain exemptions 
from such act. Klotz v. Underwood, 563 F. Supp. 
335, 1982 U.S. Dist. LEXIS 9963 (E.D. Tenn. 
1982), affd without opinion, 709 F.2d 1504, 
1983 U.S. App. LEXIS 13283 (6th Cir. Tenn. 
1983). 

In a suit brought by mortgagors against 
three mortgagees, asserting fraud in the in- 
ducement of the loan transactions based on an 
overvalued home appraisal, a federal district 
court granted, in part, the mortgagees’ motion 
to dismiss for failure to state a claim based on 
the Tennessee Consumer Protection Act 
(TCPA), T.C.A. § 47-18-104(a), because the 
amended complaint did not demonstrate that 
the mortgagors had suffered an ascertainable 


loss caused by the mortgagees’ conduct, there- , 


fore, their conduct did not fall under the TCPA’s 
statutory scheme. Nickell v. Bank of Am., N.A., 
— F. Supp. 2d —, 2012 U.S. Dist. LEXIS 13885 
(W.D. Tenn. Feb. 6, 2012). 

Mortgagor’s claim against a mortgagee under 
the Tennessee Consumer Protection Act 
(TCPA), T.C.A. § 47-18-101 et seq., was dis- 
missed because: (1) the claim involved the 
mortgagee’s conduct in refinancing the mort- 
gagor’s mortgage, so the claim related to credit 
terms; and (2) T.C.A. § 47-18-111(a)(3) specifi- 
cally exempted credit terms of a transaction 
from the TCPA. Russell v. Household Mortg. 
Servs., — S.W.3d —, 2012 Tenn. App. LEXIS 
371 (Tenn. Ct. App. June 7, 2012). 


2. Insurance Sales. 

The insurance industry is not exempt from 
the Tennessee Consumer Protection Act, as the 
sale of an insurance policy or annuity does not 
constitute an act or transaction that is required 
or specifically authorized within the meaning of 
subsection (a). Skinner v. Steele, 730 S.W.2d 
335, 1987 Tenn. App. LEXIS 2515 (Tenn. Ct. 
App. 1987). 


3. Discretion of Bank. 
Where a bank was acting under § 47-4- 
303(b) in exercising its discretion to pay mul- 


47-18-112. Supplementary law. 
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tiple checks drawn on the plaintiffs checking 
account and presented for payment on the same 
banking day, the bank was exempt form the 
Tennessee Consumer Protection Act. Smith v. 
First Union Nat’] Bank, 958 S.W.2d 113, 1997 
Tenn. App. LEXIS 375 (Tenn. Ct. App. 1997), 
appeal denied, — S.W.2d —, 1997 Tenn. LEXIS 
645 (Tenn. Nov. 24, 1997). 


4. Securities. 

Following the Tennessee supreme court’s rea- 
soning in Myint v. Allstate Ins. Co., 970 S.W.2d 
920, 1998 Tenn. LEXIS 293, acts or practices in 
connection with the marketing or sale of secu- 
rities were covered by the Tennessee Consumer 
Protection Act, T.C.A. § 47-18-101 et seq., and 
the trial court erred by granting an investment 
advisor’s motion to dismiss for failure to state a 
claim in a suit brought against it by investors. 
Johnson v. John Hancock Funds, 217 S.W.3d 
414, 2006 Tenn. App. LEXIS 447 (Tenn. Ct. 
App. 2006), appeal denied, Johnson v. John 
Hancock Funds, LLC, — S.W.3d —, 2006 Tenn. 
LEXIS 1114 (Tenn. Nov. 20, 2006). 

Judicially grafting an exemption for securi- 
ties onto the Tennessee Consumer Protection 
Act, T.C.A. § 47-18-101 et seq., would frustrate 
the purposes of the act expressed in T.C.A. 
§ 47-18-102(2). Johnson v. John Hancock 
Funds, 217 S.W.3d 414, 2006 Tenn. App. LEXIS 
447 (Tenn. Ct. App. 2006), appeal denied, John- 
son v. John Hancock Funds, LLC, — S.W.3d —, 
2006 Tenn. LEXIS 1114 (Tenn. Nov. 20, 2006). 


5. Credit Card Practices. 

Where cardholder was notified of suspicious 
activity on its master corporate account perpe- 
trated by its accounts payable supervisor, 
credit card company refused reimbursement 
and cardholder asserted a claim that credit 
card company’s conduct constituted unfair and 
deceptive acts and practices in violation of the 
Tennessee Consumer Protection Act; district 
court denied company’s motion to dismiss the 
claim because alleged misrepresentations re- 
lating to “fraud detection system” and “fraud 
protection guarantee” could establish unfair 
and deceptive conduct if the guarantee and the 
system did not exist. Permobil, Inc. v. American 
Express Travel Related Servs. Co, 571 F. Supp. 
2d 825, 2008 U.S. Dist. LEXIS 87565 (M.D. 
Tenn. Aug. 6, 2008). 


The powers and remedies provided in this part shall be cumulative and 
supplementary to all other powers and remedies otherwise provided by law. 
The invocation of one power or remedy herein shall not be construed as 
excluding or prohibiting the use of any other available remedy. 


History. 
Acts 1977, ch. 438, § 18. 


Cited: 
Skinner v. Steele, 730 S.W.2d 335, 1987 Tenn. 
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App. LEXIS 2515 (Tenn. Ct. App. 1987); Lay- 
mance v. Vaughn, 857 S.W.2d 36, 1992 Tenn. 
App. LEXIS 930 (Tenn. Ct. App. 1992); Con- 
crete Spaces, Inc. v. Sender, 2 S.W.3d 901, 1999 
Tenn. LEXIS 409 (Tenn. 1999); Gaston v. Tenn. 
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Farmers Mut. Ins. Co., 120 S.W.3d 815, 2003 
Tenn. LEXIS 1088 (Tenn. 2003); Wickham v. 
Sovereign Homes, LLC, “— S.W.3d —, 2012 
Tenn. App. LEXIS 669 (Tenn. Ct. App. Sept. 25, 
2012). 


NOTES TO DECISIONS 


Analysis 


1. Disclaimers. 
2. Insurance. 
3. Securities. 
1 


. Disclaimers. 

An “as is” disclaimer of warranties does not 
bar an action for unfair or deceptive acts or 
practices. Morris v. Mack’s Used Cars, 824 
S.W.2d 538, 1992 Tenn. LEXIS 45 (Tenn. 1992). 


2. Insurance. 

The mere existence of comprehensive insur- 
ance regulations does not prevent the Con- 
sumer Protection Act from also applying to the 
acts or practices of an insurance company. My- 
int v. Allstate Ins. Co., 970 S.W.2d 920, 1998 
Tenn. LEXIS 293 (Tenn. 1998), superseded by 
statute as stated in, Davidoff v. Progressive 
Haw. Ins. Co., — F. Supp. 2d —, 2013 U.S. Dist. 
LEXIS 3114 (M.D. Tenn. Jan. 9, 2013), super- 


seded by statute as stated in, Westfield Ins. Co. 
v. RLP Partners, LLC, — F. Supp. 2d —, 2013 
U.S. Dist. LEXIS 75673 (M.D. Tenn. May 30, 
2013). 


3. Securities. 

Following the Tennessee supreme court’s rea- 
soning in Myint v. Allstate Ins. Co., 970 S.W.2d 
920, 1998 Tenn. LEXIS 293, acts or practices in 
connection with the marketing or sale of secu- 
rities were covered by the Tennessee Consumer 
Protection Act, T.C.A. § 47-18-101 et seq., and 
the trial court erred by granting an investment 
advisor’s motion to dismiss for failure to state a 
claim in a suit brought against it by investors. 
Johnson v. John Hancock Funds, 217 S.W.3d 
414, 2006 Tenn. App. LEXIS 447 (Tenn. Ct. 
App. 2006), appeal denied, Johnson v. John 
Hancock Funds, LLC, — S.W.3d —, 2006 Tenn. 
LEXIS 1114 (Tenn. Nov. 20, 2006). 


47-18-113. Waiver of rights — Restrictions on jurisdiction or venue 
prohibited. 


(a) No provision of this part may be limited or waived by contract, agree- 
ment, or otherwise, notwithstanding any other law to the contrary; provided, 
that this part shall not alter, amend, or repeal the provisions of the Uniform 
Commercial Code relative to express or implied warranties or the exclusion or 
modification of such warranties. 

(b) Any provision in any agreement or stipulation, verbal or written, 
restricting jurisdiction or venue to a forum outside this state or requiring the 
application of the laws of another state with respect to any claim arising under 
or relating to the Tennessee Consumer Protection Act of 1977 and related acts 
set forth in this title is void as a matter of public policy. Further, no action of 
a consumer or other person can alter, amend, obstruct or abolish the right of 
the attorney general and reporter to proceed to protect the state of Tennessee 
and consumers or other persons within this state or from other states who are 
victims of illegal practices of persons located, wholly or in part, in Tennessee’s 
borders. 

(c)(1) No other right or benefit conferred on consumers by any other 

provision of this code may be waived or otherwise varied except as provided 

for in this section. 

(2) Any waiver of a right or benefit described in this subsection (c) must be 
knowingly and intelligently made. 

(3) The competence of the consumer, the consumer’s actual knowledge of 
the rights or benefits being waived, or lack thereof, the manner in which the 
right or benefit was pointed out to the consumer at the time of the consumer 
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transaction, the nature of the deception or coercion practiced upon the 
consumer, the nature and extent of the legal advice received by the 
consumer, and the value of consideration received are relevant to the issue 
of whether the waiver was knowingly and intelligently made. 

(4) Ifthe consumer was not specifically informed of the effect of the waiver 
and did not specifically waive such consumer’s rights or benefits at the time 
of the consumer transaction, the party claiming waiver shall have the 
burden of establishing that the waiver was knowingly and intelligently 


made. 


History. 
Acts 1977, ch. 438, § 14; 1979, ch. 303, § 1; 
1999, ch. 395, § 5. 


Section to Section References. 
This section is referred to in § 56-7-1429. 


Law Reviews. 
Case Comment, Contracts — Morris v. 
Mack’s Used Cars: Another Weapon for the 


Consumer Protection Arsenal, 23 Mem. St. U.L. 
Rev. 871 (1993). 

Tennessee’s Theories of Misrepresentation 
(Joe E. Manuel and Stuart F. James), 22 Mem. 
St. U.L. Rev. 633 (1992). 


Cited: 

Hanson v. J.C. Hobbs Co., — S.W.3d —, 2012 
Tenn. App. LEXIS 807 (Tenn. Ct. App. Nov. 21, 
2012). 


NOTES TO DECISIONS 


1. Disclaimers. 

An “as is” disclaimer of warranties does not 
bar an action for unfair or deceptive acts or 
practices. Morris v. Mack’s Used Cars, 824 
S.W.2d 538, 1992 Tenn. LEXIS 45 (Tenn. 1992). 

An “as is” disclaimer does not effectively 


disclaim all prior representations under this 
act as a matter of law. Smith v. Scott Lewis 
Chevrolet, Inc., 843 S.W.2d 9, 1992 Tenn. App. 
LEXIS 346 (Tenn. Ct. App. 1992), appeal de- 
nied, 1992 Tenn. LEXIS 559 (Tenn. Sept. 8, 
1992). 


47-18-114. Powers of attorney general. 


The attorney general and reporter, at the request of the division, may bring 
any appropriate action or proceeding in any court of competent jurisdiction 


pursuant to this part. 


History. 
Acts 1977, ch. 438, § 15. 


NOTES TO DECISIONS 


1. Standing. 

Where the attorney general and reporter is 
clothed with authority to bring an action under 
this part and the Tennessee Time-Share Act of 
1981, compiled in title 66, ch. 32, the attorney 
general and reporter’s standing is not depen- 
dent on the outcome of the claims. State v. 
Heath, 806 S.W.2d 535, 1990 Tenn. App. LEXIS 
800 (Tenn. Ct. App. 1990), appeal denied, 1991 
Tenn. LEXIS 104 (Tenn. Mar. 11, 1991). 

Participation in action was well within the 
attorney general and reporter’s discretion 
where underlying financing on time-share 


47-18-115. Construction. 


units contained no protection for non-default- 
ing purchasers and where such omission could 
cause many consumers to lose money invested 
in time-shares; the attorney general and re- 
porter’s standing under this part arose from 
this section, and standing under the Tennessee 
Time-Share Act of 1981 claim arose from the 
attorney general and reporter’s broad statutory 
and common law powers. State v. Heath, 806 
S.W.2d 535, 1990 Tenn. App. LEXIS 800 (Tenn. 
Ct. App. 1990), appeal denied, 1991 Tenn. 
LEXIS 104 (Tenn. Mar. 11, 1991). 


This part, being deemed remedial legislation necessary for the protection of 
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the consumers of the state of Tennessee and elsewhere, shall be construed to 
effectuate the purposes and intent. It is the intent of the general assembly that 
this part shall be interpreted and construed consistently with the interpreta- 
tions given by the federal trade commission and the federal courts pursuant to 


§ 5(A)(1) of the Federal Trade Commission Act, codified in 15 U.S.C. 


§ 45(a)(1). 


History. 
Acts 1977, ch. 438, § 16. 


Section to Section References. 
This section is referred to in § 56-7-1429. 


Law Reviews. 

The Licensed Professional Exemption in Con- 
sumer Protection: At Odds with Antitrust His- 
tory and Precedent (Mark D. Bauer), 73 Tenn. 
L. Rev. 131 (2006). 


Cited: 

Skinner v. Steele, 730 S.W.2d 335, 1987 Tenn. 
App. LEXIS 2515 (Tenn. Ct. App. 1987); Nichols 
v. Merrill Lynch, Pierce, Fenner & Smith, 706 F. 
Supp. 1309, 1989 U.S. Dist. LEXIS 1182 (M.D. 


Tenn. 1989); Ganzevoort v. Russell, 949 S.W.2d 
293, 1997 Tenn. LEXIS 299 (Tenn. 1997); Myint 
v. Allstate Ins. Co., 970 S.W.2d 920, 1998 Tenn. 
LEXIS 293 (Tenn. 1998); Tucker v. Sierra Build- 
ers, 180 S.W.3d 109, 2005 Tenn. App. LEXIS 
261 (Tenn. Ct. App. 2005); Killingsworth v. Ted 
Russell Ford, Inc., 205 S.W.3d 406, 2006 Tenn. 
LEXIS 900 (Tenn. 2006); Fayne v. Vincent, 301 
S.W.3d 162, 2009 Tenn. LEXIS 830 (Tenn. Dec. 
11, 2009); D’alessandro v. Lake Developers II, 
LLC, — S.W.3d —, 2012 Tenn. App. LEXIS 338 
(Tenn. Ct. App. May 25, 2012); Wickham v. 
Sovereign Homes, LLC, — S.W.3d —, 2012 
Tenn. App. LEXIS 669 (Tenn. Ct. App. Sept. 25, 
2012). 


NOTES TO DECISIONS 


Analysis 


1. Applicability. 
2. Securities. 


1. Applicability. 

Trial court did not err in dismissing an action 
brought by credit card holders for statutory 
violations against credit card companies re- 
garding a tying arrangement the companies 
had with merchants, that had been the subject 
of a federal suit, because the Tennessee Con- 
sumer Protection Act, T.C.A. § 47-18-1001 et 
seq., does not apply to anti-competitive con- 
duct. Bennett v. Visa U.S.A., Inc., 198 S.W.3d 
747, 2006 Tenn. App. LEXIS 203 (Tenn. Ct. 
App. 2006), appeal denied, Bennett v. Visa 
U.S.A., — S.W.3d —, 2006 Tenn. LEXIS 717 
(Tenn. 2006). 

Physicians are not exempt from claims relat- 
ing to their business practices brought under 
the Tennessee Consumer Protection Act of 
1977, T.C.A. § 29-26-115 et seq. Proctor v. 
Chattanooga Orthopaedic Group, P.C., 270 
S.W.3d 56, 2008 Tenn. App. LEXIS 344 (Tenn. 
Ct. App. June 10, 2008). 

Trial court erred in dismissing husband’s and 
wife’s complaint against an orthopedic center 


47-18-116. Costs. 


when the husband and the wife alleged im- 
proper business practices because they and 
their insurer were billed for a procedure that 
the husband and wife claimed was not per- 
formed. Proctor v. Chattanooga Orthopaedic 
Group, P.C., 270 S.W.3d 56, 2008 Tenn. App. 
LEXIS 344 (Tenn. Ct. App. June 10, 2008). 


2. Securities. 

The Tennessee Consumer Protection Act does 
not apply to securities transactions. Joyner v. 
Triple Check Financial Service, 782 F. Supp. 
364, 1991 U.S. Dist. LEXIS 19144 (W.D. Tenn. 
1991). 

Following the Tennessee supreme court’s rea- 
soning in Myint v. Allstate Ins. Co., 970 S.W.2d 
920, 1998 Tenn. LEXIS 298, acts or practices in 
connection with the marketing or sale of secu- 
rities were covered by the Tennessee Consumer 
Protection Act, T.C.A. § 47-18-101 et seq., and 
the trial court erred by granting an investment 
advisor’s motion to dismiss for failure to state a 
claim in a suit brought against it by investors. 
Johnson v. John Hancock Funds, 217 S.W.3d 
414, 2006 Tenn. App. LEXIS 447 (Tenn. Ct. 
App. 2006), appeal denied, Johnson v. John 
Hancock Funds, LLC, — S.W.3d —, 2006 Tenn. 
LEXIS 1114 (Tenn. Nov. 20, 2006). 


No costs shall be taxed against the division in actions commenced under this 


part. 
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History. 414, 2006 Tenn. App. LEXIS 447 (Tenn. Ct. 
Acts 1977, ch. 438, § 17. App. 2006). 
Cited: 


Johnson v. John Hancock Funds, 217 S.W.3d 


47-18-117. Out-of-state liquor advertisers — Warning. 


(a) Any publication of general circulation, at least twenty percent (20%) of 
the published copies of which are sold or distributed in the state of Tennessee, 
which publishes any advertisement by or on behalf of any person, firm or 
corporation selling or distributing alcoholic beverages at retail in a state other 
than Tennessee, shall publish a notice to consumers as a part of, or immedi- 
ately adjacent to, each such advertisement. 

(b) The notice shall read as follows: 

WARNING: The importation or transportation of alcoholic beverages into 
the State of Tennessee by any person not possessing a permit from the 
Tennessee Alcoholic Beverage Commission is a CRIMINAL OFFENSE 
which could be punished by FINE or IMPRISONMENT or BOTH. 

(c) The notice shall be printed in a space equal to or greater than thirty 
percent (30%) of the total space devoted to each such advertisement in print no 
smaller than the largest print type employed in such advertisement. 


Personal transportation of alcoholic bever- 
ages, §§ 39-17-703, 39-17-704. 


Textbooks. 

Tennessee Jurisprudence, 16 Tenn. Juris., 
Intoxicating Liquors, § 3; 20 Tenn. Juris., 
Newspapers, § 2. 


History. 
Acts 1981, ch. 339, § 1. 


Compiler’s Notes. 

This section has been held unconstitutional. 
See Notes to Decisions, “1. Constitutionality,” 
below. 


Cross-References. 
Liquor, importation or transportation, § 57- 
3-402. 


NOTES TO DECISIONS 


1. Constitutionality. Because Tennessee’s authority to establish 


This section violates the first amendment 
guarantees of free expression and a free press 
by impermissibly restricting commercial 
speech and intruding into editorial discretion. 
Memphis Pub. Co. v. Leech, 539 F. Supp. 405, 
1982 U.S. Dist. LEXIS 12558 (W.D. Tenn. 
1982). 


Collateral References. 
Interplay between Twenty-First Amendment 


liquor regulations under the aegis of U.S. 
Const., amend. 21 is not constrained by the 
commerce clause, this section does not violate 
the commerce clause of the United States Con- 
stitution. Memphis Pub. Co. v. Leech, 539 F. 
Supp. 405, 1982 U.S. Dist. LEXIS 12558 (W.D. 
Tenn. 1982). 


and Commerce Clause concerning state regula- 
tion of intoxicating liquors. 116 A.L.R.5th 149. 


47-18-118. Failure to respond to request for information. 


Upon receipt of a written request from the division, failing to submit written 
answers concerning the basis upon which the approximate verifiable retail 
value was determined pursuant to the requirements of § 47-18-120(c)(1)(D) 
and (E), including supplying the division with copies of invoices, receipts, or 
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other business records that would substantiate the disclosed retail value, shall 
be a violation of this part. 


History. Compiler’s Notes. 

Acts 1989, ch. 498, § 4. Former § 47-18-104(f)(2)(D), formerly re- 
ferred to in this section, was deleted by Acts 
1993, ch. 180, § 1, effective April 13, 1993. Now 
see § 47-18-120(c)(1)(D) and (E). 


Cross-References. 
Promotional schemes, unfair or deceptive 
practices or acts, §§ 47-18-104, 47-18-120. 


47-18-119. New passenger motor vehicle. 


For the purposes of § 47-18-104(b)(6), any passenger motor vehicle which 
meets the requirements of the definition for a new passenger car in § 55-5- 
106(e)(5) shall be construed to be new. 


History. 
Acts 1990, ch. 798, § 1. 


47-18-120. Definitions — Prizes offered as inducements — Unfair or 
deceptive practices. 


(a) As used in this section, unless the context otherwise requires: 

(1) “Accepts,” “accepted,” or “acceptance” means the positive indication by 
a consumer or person, in response to an offer, that such person agrees to 
incur a monetary obligation or otherwise begins performance of the terms of 
the offer; 

(2) “Initial offer” means the first contact with a consumer or person, 
whether verbally or in writing; 

(3) “Prize” means prize, gift, award, incentive promotion or any thing of 
value. “Prize” includes, but is not limited to, any thing of value offered in a 
sweepstakes, contest, drawing, incentive offer, premium promotion or simi- 
lar promotional offer by whatever name the company uses; and 

(4) “Travel service” means travel-related or tourist-related services, 
whether for individuals or groups, through vacation or tour packages, or 
through lodging or travel certificates, vouchers or other devices. 

(b) This section applies to: 

(1) Any person engaged in trade or commerce, directly or indirectly, by 
any means, including, but not limited to, by mail, by telephone, by adver- 
tisement, or in person, who offers to a consumer or other person, or 
represents or leads a consumer or person to believe, that the consumer or 
person will or may receive any prize as an inducement to purchase a good, 
service or other product or otherwise incur a monetary obligation, visit a 
business, attend or listen to a sales presentation or otherwise contact a 
salesperson; or 

(2) Any person engaged in trade or commerce, directly or indirectly, by 
any means, who offers to sell travel services, at wholesale or retail, to a 
consumer or other person. 

(c) In addition to and without limiting the prohibitions contained in § 47- 
18-104, the following unfair or deceptive acts or practices are declared 
unlawful and in violation of this part: 

(1) In an initial offer, the offeror is in violation of this part if the offeror: 
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(A) Fails to clearly and conspicuously state the name and street address 
of the person making the offer; 

(B) Represents or leads a person to believe that, when, in fact, the offer 
is simply a promotional plan designed to make contact with prospective 
buyers, the person: 

(i) Is or could be a winner, if those contacted have not won or are not 
eligible to win; or 

(ii) Has been “selected” or is otherwise part of a select or special group 
eligible to receive, claim, or otherwise obtain the prize or travel service, 
if that person has not been selected or is not part of a select or special 
group; 

(C) Represents that a person has won or could win a prize or travel 
service, has been selected or is eligible to win a prize or travel service or 
will receive a prize or travel service, if the receipt of the prize or travel 
service is conditioned upon listening to or observing a sales promotional 
effort, making a purchase, or incurring any monetary obligation, unless it 
is clearly and conspicuously disclosed, at the time of the initial offer of the 
prize or travel service, that an attempt will be made to induce the 
consumer or person to incur a monetary obligation, including the amount 
of that monetary obligation; 

(D) Fails to clearly and conspicuously disclose the approximate verifi- 
able retail price of each prize or travel service or the price of any product 
offered for sale through the promotional program in a position immedi- 
ately adjacent to the item when the initial offer is in writing. The 
approximate verifiable retail value is the price at which the person 
offering the item can substantiate that a substantial number of these 
items have been sold at retail by another person or, in the event such 
substantiation is unavailable, an amount equal to no more than three (3) 
times the amount actually paid by the sponsor or promoter for the item; 

(E) Fails to clearly and conspicuously disclose each item’s approximate 
verifiable retail value as defined in subdivision (c)(1)(D), when the initial 
offer is verbal; 

(F) Fails to clearly and conspicuously disclose, immediately adjacent to 
each prize or travel service offered, a statement of the odds, if applicable, 
in arabic numerals, of receiving each item offered, when the initial offer is 
in writing. The offeror must also give the recipient a written statement, if 
applicable, that those offers are not exclusive to the recipient and must 
disclose to such recipient whether all prizes or travel services will be 
awarded; 

(G) Fails to clearly and conspicuously disclose a statement of odds, if 
applicable, in arabic numerals, of receiving each item offered if the initial 
offer is verbal. The offeror must make a verbal statement, if applicable, 
that those offers are not exclusive to the recipient and must disclose to 
such recipient whether all prizes or travel services will be awarded; 

(H) Fails to give a recipient a general description of the types and 
categories of restrictions, qualifications, or other conditions, that must be 
satisfied before the consumer or person is entitled to receive or use the 
prize or travel service, or product or service offered; 
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(I) Fails to give a recipient an approximate total of all costs, fees or 
other monetary obligations that must be satisfied before the consumer or 
person is entitled to receive or use the prize or travel service, or product or 
service offered; or 

(J) Offers lottery winnings to a consumer in exchange for incurring a 
monetary obligation or making a purchase; 

(2) Either in an initial offer or, at a minimum, before an offer can be 
accepted, the offeror is in violation of this part if the offeror fails to clearly 
and conspicuously state verbally, or in writing, and upon request, in writing: 

(A) A general description of the types and categories of restrictions, 
qualifications, or other conditions, that must be satisfied before the 
consumer or person is entitled to receive or use the prize or travel service, 
or product or service offered, including: 

(i) Any deadline by which the recipient must visit the business, 
attend or listen to the sales presentation or otherwise respond in order 
to receive the prize or travel service, or product or service offered; 

(ii) The date or dates on or before which the prize or travel service, 
product or service offer will terminate or expire and, if applicable, when 
the prizes or travel services will be awarded; 

(iii) The approximate duration of any mandatory sales presentation 
or tour, if applicable; 

(iv) Any other conditions, such as minimum or maximum age quali- 
fications, financial qualifications, or requirements that, if the recipient 
is married, both husband and wife must be present or respond in order 
to receive the prize or travel service, or product or service offered; and 

(v) All other material rules, terms or restrictions governing an offer 
that is an inducement to purchase a good, service or other product or to 
otherwise incur a monetary obligation; 

(B) The refund, exchange or return policies in regard to any offer that 
is an inducement to purchase a good, service or other product or otherwise 
incur a monetary obligation; and 

(C) The approximate total of costs, fees or other monetary obligations 
that must be satisfied before the consumer or person is entitled to receive 
or use the prize or travel service, or product or service offered, including, 
but not limited to, handling, shipping, delivery, freight, postage or pro- 
cessing fees, charges or other additional costs for the receipt or use of the 
prize or travel service, or product or service offered. This subdivision 
(c)(2)(C) shall not be construed to require that foreign tax rates be 
included; 

(3) The offeror is in violation of this part if at any time the offeror: 

(A) Misrepresents in any manner the rules, terms, restrictions, mon- 
etary obligations or conditions of participation in the promotional plan or 
offer; 

(B) Represents that the prize or travel service offered or any product 
offered for sale through the promotional plan possesses particular features 
or benefits if it does not, or is of a particular standard, quality, grade, or 
model, if it is of another; 

(C) Makes the receipt of an offered prize or travel service contingent 
upon the consent of individual winners or recipients to allow their names 
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to be used for promotional purposes, or failing to obtain the express 

written or oral consent of individual winners or recipients before their 

names are used for a promotional purpose in connection with a mailing to 

a third person; 

(D) Refuses to disclose or make available, upon request, the names of 
the recipients of any prizes or travel services within the geographic area 
wherein the promotional offers were made; or 

(KE) Fails to award and distribute the prize or travel service, or product 
or service offered in accordance with the rules, terms and conditions of the 
offer or promotional program as stated or disclosed in accordance with the 
above subdivisions; 

(4)(A) Either in an initial offer for a prize or travel service or, at a 

minimum, before an offer can be accepted, the offeror is in violation of this 

part if the offeror fails to clearly and conspicuously state verbally, or in 
writing, and upon request in writing, uses or makes a statement or 
representation in the main, primary or emphasized portion of the text of 

a solicitation, promotion, advertisement or other offering that is contra- 

dicted in a disclosure that is not easily read, readily noticeable or 

presented in small or fine print. 

(B) If a motor vehicle dealer is in compliance with the advertising 
regulations of the Tennessee motor vehicle commission, as such regula- 
tions exist on July 1, 2003, and as amended from time to time thereafter, 
subdivision (c)(4)(A) shall not apply to such dealer. 

(d) In addition to, and without limiting, the foregoing provisions: 

(1) It is unlawful to require the consumer or person to incur any monetary 
obligation, excluding nominal postage costs, in order to determine which, if 
any, prize or travel service the consumer or person is offered or will receive, 
or to continue to remain eligible to receive any prize or travel service; and 

(2) Acceptance of an offer is not valid and binding on the consumer unless 
all of the disclosures required in subsection (c) have been made. 

(e) Subdivisions (c)(1)(D), (E), and (1), and (c)(2)(B) and (C) do not apply in 
a promotion for books, records, videos or magazines when the person has the 
right to review the merchandise without obligation for at least seven (7) days 
and the right to return without charge any undamaged merchandise. 

(f) This section does not apply to: 

(1) Advertising and promotional plans of persons covered by the Tennes- 
see Time-Share Act of 1981, compiled in title 66, chapter 32, part 1, and the 
Membership Camping Act, compiled in title 66, ch. 32, part 3; and 

(2) Retail promotions which offer savings on consumer goods or services, 
including “one-cent sales,” “two-for-the-price-of-one sales,” or a manufactur- 
er’s “cents-off’ coupons, when the consumer accepts the offer on-site. 

The burden of proving these exemptions is upon the person claiming the 
exemption. 

(g) Notwithstanding any other law, a violation of this section constitutes an 
unfair deceptive act or practice, and without limiting the scope of § 47-18-104 
shall be punishable by a civil penalty of a minimum of one thousand dollars 
($1,000) to a maximum of ten (10) times the amount collected or requested by 
the offeror for each violation. 
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History. Section to Section References. 
Acts 1993, ch. 180, § 2; 1998, ch. 627, §§ 1, 2; This section is referred to in §§ 47-18-104, 
2003, ch. 240, § 1. 47-18-118, 47-18-125, 47-18-2102. 


47-18-121. Unlicensed motor vehicle dealers to comply with advertis- 
ing requirements. 


(a) Any motor vehicle dealer not currently licensed as a motor vehicle dealer 
by the state of Tennessee, or any advertising cooperative composed of such 
unlicensed motor vehicle dealers, shall comply with all advertising require- 
ments of title 55, chapter 17, including any regulations promulgated under 
that chapter. An unlicensed motor vehicle dealer shall be responsible for any 
advertising copy bearing its name. 

(b) A violation of this section constitutes a violation of the Consumer 
Protection Act of 1977, compiled in this chapter. 


History. 
Acts 1993, ch. 222, § 1. 


47-18-122. Applicability to violations of part 2. 


For the purpose of application of this part, any violation of part 2 of this 
chapter shall be construed to constitute an unfair or deceptive act or practice 
affecting the conduct of any trade or commerce and subject to the penalties and 
remedies as provided by this part. 


History. 
Acts 1999, ch. 55, § 4. 


47-18-123. Products, services or memberships purchased by negotia- 
tion of unsolicited negotiable instruments. 


(a) Any person who purchases, subscribes to or receives products, services 
or membership in any organization by negotiating an unsolicited negotiable 
instrument shall have thirty (30) days from the date of the first statement or 
bill for such services, products, membership or subscription to: 

(1) Cancel the services if services have not been rendered; 

(2) Return the products if products are unused and in the condition 
received; 

(3) Cancel the subscription; or 

(4) Cancel the membership if services have not been rendered pursuant to 
such membership. 

(b) Subsection (a) does not apply to the execution of an unsolicited nego- 
tiable instrument that creates a loan or line of credit through a credit or 
lending institution with which the person has an existing relationship. 

(c) For purposes of this section, “unsolicited negotiable instrument” means 
an unconditional order or promise to pay a specific amount of money, signed by 
the maker or drawer, payable on demand or at a specific time, payable to order 
or to the bearer which was received by the bearer without prior notice from the 
maker or drawer. : 

(d) A violation of this section constitutes a violation of this part. For 
purposes of applying this part to this section, a violation of this section shall be 
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construed to constitute an unfair or deceptive act or practice affecting the 
conduct of any trade or commerce, subject to the penalties and remedies 
provided in this part. 


History. 
Acts 1999, ch. 64, § 1. 


47-18-124. Prizes — Unfair or deceptive practices. 


(a) As used in this section, unless the context otherwise requires: 

(1) “Prize” means a gift, award, incentive promotion, or other item or 
service of value. “Prize” includes, but is not limited to, anything of value that 
is offered or awarded to a participant in a real or purported contest, 
competition, sweepstakes, puzzle, drawing, incentive offer, premium promo- 
tion or similar promotional offer by whatever name the company uses, 
scheme, plan, or other selection process; 

(2) “Retail value” of a prize includes: 

(A) A price at which the sponsor can substantiate that a substantial 
number of the goods or services which constitute the prizes have been sold 
to the public in Tennessee in the preceding year; or 

(B) If the sponsor is unable to satisfy the requirement in subdivision 
(a)(2)(A), then no more than one and one-half (1.5) times the amount the 
sponsor paid for the prize in a bona fide purchase from an unaffiliated 
seller; and 
(3) “Sponsor” includes a corporation, partnership, limited liability com- 

pany, sole proprietorship, or natural person, that requires a person in 

Tennessee to pay the sponsor money as a condition of awarding the person a 

prize, or as a condition of allowing the person to receive, use, compete for, or 

obtain information about a prize, or that creates the reasonable impression 
that such a payment is required. 

(b) No sponsor shall require a person in Tennessee to pay the sponsor money 
as a condition of awarding the person a prize, or as a condition of allowing the 
person to receive, use, compete for, or obtain information about a prize, nor 
shall a sponsor use any solicitation that creates the reasonable impression that 
a payment is required, unless the person has first received a written prize 
notice containing the information required in subsections (c) and (d). 

(c) A written prize notice must contain each of the following: 

(1) The true name or names of the sponsor and the address of the 
sponsor’s actual principal place of business; 

(2) The retail value of each prize the person receiving the notice has been 
selected to receive or may be eligible to receive; 

(3) A statement of the person’s odds of receiving each prize identified in 
the notice; 

(4) Any requirement that the person pay shipping or handling fees or any 
other charges to obtain or use a prize, including the nature and amount of 
the charges; 

(5) If receipt of the prize is subject to a restriction, a statement that a 
restriction applies, and a description of the restriction; 

(6) Any limitations on eligibility; and 
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(7) Ifa sponsor represents that the person is a “winner,” is a “finalist,” has 
been “specially selected,” is in “first place,” or is otherwise among a limited 
group of persons with an enhanced likelihood of receiving a prize, the written 
prize notice must contain a statement of the maximum number of persons in 
the group or purported group with this enhanced likelihood of receiving a 
prize. 

(d) The information required by subsection (c) must be presented in the 
following form: 

(1) The retail value and the statement of odds required under subdivi- 
sions (c)(2) and (3) must be stated in immediate proximity to each identifi- 
cation of a prize on the written notice, and must be in the same size and 
boldness of type as the reference to the prize; 

(2) The statement of odds must include for each prize, the total number of 
prizes to be given away and the total number of written prize notices to be 
distributed. The number of prizes and written prize notices must be stated 
in Arabic numerals. The statement of odds must be in the following form: 

“___ (number of prizes) out of notices distributed”. 

(3) A statement required under subdivision (c)(7) must appear in imme- 
diate proximity to each representation that the person is among a group of 
persons with an enhanced likelihood of receiving a prize, and must be in the 
same size and boldness of type as the representation. 

(e) Asponsor who represents to a person that the person has been awarded 
a prize shall, not later than thirty (30) days after making the representation, 
provide the person with the prize, or with a voucher, certificate, or other 
document giving the person the unconditional right to receive the prize, or 
shall provide the person with either of the following items selected by the 
person: 

(1) Any other prize listed in the written prize notice that is available and 
that is of equal or greater value; or 

(2) The retail value of the prize, as stated in the written notice, in the form 
of cash, a money order, or a certified check. 

(f) Nothing in this section creates liability for acts by the publisher, owner, 
agent, or employee of a newspaper, periodical, radio station, advertising 
medium arising out of the publication or dissemination of a solicitation, notice, 
or promotion governed by this section, unless the publisher, owner, agent, or 
employee had knowledge that the solicitation, notice, or promotion violated the 
requirements of this section, or had financial interest in the solicitation, notice, 
or promotion governed by this section. 

(g) This section does not apply to: 

(1) Advertising and promotional plans of persons covered by the Tennes- 
see Time-Share Act of 1981, compiled in title 66, chapter 32, part 1, or the 
Membership Camping Act, compiled in title 66, chapter 32, part 3; 

(2)(A) Retail promotions which offer savings on consumer goods or ser- 

vices, including “one-cent sales,” “two-for-the-price-of-one sales,” or a 

manufacturer’s “cents-off’ coupons, when the consumer accepts the offer 

on-site. 
(B) The burden of proving these exemptions is upon the person claiming 
the exemption; and 
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(3) This section does not apply to solicitations or representations in 
connection with the sale or purchase of books, recordings, videocassettes, 
periodicals, and similar goods through a membership group or club which is 
regulated by the federal trade commission or to contractual plans or 
arrangements such as continuity plans, subscription arrangements, stand- 
ing order arrangements, supplements, single sales, and series arrange- 
ments, under which the seller periodically ships merchandise to a consumer 
who has consented in advance to receive the merchandise on a periodic basis. 
(h) Notwithstanding any other law, a violation of this section constitutes an 

unfair deceptive act or practice and, without limiting the scope of § 47-18-104, 
shall be punishable by a civil penalty of a minimum of one thousand dollars 
($1,000) to a maximum of ten (10) times the amount collected or requested by 
the offeror for each violation. 


History. 
Acts 1999, ch. 126, § 1. 


47-18-125. Protection of elder persons — Cumulative, additional and 
supplemental penalties. 


(a) Any person who knowingly uses, or has knowingly used, a method, act or 
practice which targets elderly persons and is in violation of this part is liable 
to the state for a civil penalty of not more than ten thousand dollars ($10,000) 
for each violation. Each violation may include but is not limited to, each elder 
person solicited, each advertisement that was distributed, each misrepresen- 
tation or deceptive statement that appeared on a solicitation, each time that an 
advertisement appeared on television or on radio, each contact, i.e., telephone 
call, direct mail solicitation or in person solicitation with an elder person to 
promote or solicit using unfair, misleading or deceptive acts or practices. 

(b) In addition, when determining the amount of the civil penalty to be 
imposed pursuant to this part, the court may consider: 

(1) The good or bad faith of the violator as it relates to the violations; 

(2) The injury to the public; 

(3) The violator’s ability to pay; 

(4) The public’s interest in eliminating the benefits derived by the violator 
from the violations; and 

(5) The necessity of vindicating the authority of the state and the strong 
need to defer future violations. 

(c) The civil penalties recoverable by the state under this part are supple- 
mental and cumulative to any other available civil penalties and relief 
available under other laws, regulations and rules, including, but not limited to, 
those available pursuant to § 47-18-108. 

(d) As used in this section, unless the context otherwise requires: 

(1) “Elder person” means any person who is sixty (60) years of age or older. 

The elder person need not be a citizen of Tennessee if the company or 

individual is operating from Tennessee or the court otherwise has jurisdic- 

tion over the company or individual for engaging in an unfair, misleading or 
deceptive act or practice from Tennessee. 
(2) “Tennessee Consumer Protection Act” means the Tennessee Consumer 

Protection Act of 1977, compiled in this part and related statutes. Related 
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statutes specifically include any statute that indicates within the law, 
regulation or rule that.a violation of that law, regulation or rule is a violation 
of the Tennessee Consumer Protection Act of 1977. Without limiting the 
scope of this definition, related statutes include, but are not limited to: 
§ 47-18-120; part 3 of this chapter; part 5 of this chapter; Home Solicitations 
Sales Act of 1974, compiled in part 7 of this chapter; Tennessee Credit 
Services Businesses Act, compiled in part 10 of this chapter; Consumer 
Telemarketing Protection Act of 1990, compiled in part 15 of this chapter; 
Unsolicited Telefacsimile Advertising Act [Repealed]; Tennessee Employ- 
ment Agency Act, compiled in part 17 of this chapter; and Membership 
Camping Act, compiled in title 66, chapter 32, part 3. 


History. Cited: 
Acts 1999, ch. 200, § 1. Brown v. Tenn. Title Loans, Inc., 328 S.W.3d 
i 850, 2010 Tenn. LEXIS 1026 (Tenn. Nov. 29, 
Compiler’s Notes. 2010) 


The former Unsolicited Telefacsimile Adver- 
tising Act, formerly compiled in title 47, ch. 18, 
part 16, referred to in this section, was repealed 
by Acts 2003, ch. 15, § 8, effective July 1, 2003. 


47-18-126. Electronically printed receipts for credit and debit cards — 
Violations — Application. 


(a) Except as otherwise provided in subsection (b), no person that accepts 
credit cards or debit cards for the transaction of business shall print or cause 
to be printed more than five (5) digits of the card number or the expiration date 
upon either the receipt retained by the merchant or the receipt provided to the 
cardholder at the point of the sale or transaction. 

(b) This section shall apply only to receipts that are electronically printed, 
and shall not apply to transactions in which the sole means of recording a 
credit card or debit card account number is by handwriting or by an imprint or 
copy of the card. 

(c) A violation of this section is an unfair and deceptive trade practice and 
punished as provided in this part. 

(d)(1) Effective May 13, 2005, this section shall apply to any cash register or 

other machine or device that electronically prints receipts for credit card or 

debit card transactions that was first put into use on or after January 1, 

2005. 

(2) Effective January 1, 2007, this section shall apply to any cash register 
or other machine or device that electronically prints receipts for credit card 

or debit card transactions that was in use prior to January 1, 2005. 


History. 2006 Tenn. App. LEXIS 203 (Tenn. Ct. App. 
Acts 2005, ch. 161, § 1. 2006). 
Cited: 


Bennett v. Visa U.S.A., Inc., 198 S.W.3d 747, 


47-18-127. Gift certificates. 


(a) Subject to subsection (d), no person or entity shall sell a gift certificate to 
a purchaser containing an expiration date that is less than two (2) years after 


561 CONSUMER PROTECTION 47-18-128 


the date the gift certificate is issued or shall charge a fee for the issuance of a 
gift certificate. 

(b) No person or entity, within two (2) years after a gift certificate is issued, 
shall charge service charges or fees relative to the gift certificate, including 
dormancy fees, latency fees, or administrative fees that have the effect of 
reducing the total amount for which the holder of the gift certificate may 
redeem the gift certificate. 

(c) Agift certificate or prepaid card, as defined in subsection (e), sold without 
an expiration date is valid until redeemed or replaced with a new gift 
certificate or prepaid card. 

(d) Subsections (a) and (b) shall not apply to a gift certificate that is: 

(1) Distributed by the issuer to a consumer pursuant to an awards, 
loyalty, or promotional program without any money or anything of value 
being given in exchange for the gift certificate by the consumer; 

(2) Sold below face value at a volume discount to employers or given or 
sold below face value to nonprofit or charitable organizations for fundraising 
purposes; 

(3) Sold by a nonprofit or charitable organization for fundraising 
purposes; 

(4) Given to an employee by an employer, if use of the gift certificate is 
limited to the employer’s business establishment, which may include a group 
of merchants that are affiliated with the business establishment; or 

(5) Issued by an employer to an employee in recognition of services 
performed by the employee. 

(e) A gift certificate does not include a prepaid calling card used to make 
telephone calls or a prepaid card usable at multiple, unaffiliated merchants or 
at automated teller machines, or both. 


History. 
Acts 2006, ch. 622, § 1; 2006, ch. 929, § 1; 
2009, ch. 277, §§ 1-3. 


47-18-128. Disclosure of holds on debit cards. 


(a) Any person providing goods or services who initiates a preauthorized 
debit card transaction that is more than twenty-five percent (25%) of the actual 
transaction amount, or fifty dollars ($50.00), whichever is greater, shall 
disclose at the time and point of sale that a hold will be placed on the 
customer’s debit card account. The person initiating the hold shall disclose the 
dollar amount of the hold, if the amount is known. If the hold is initiated at an 
unmanned remote terminal, service device, or gas pump, the disclosure shall 
be made in conspicuous type at a location proximate to the point of payment. 
If the hold initiated is subject to a contractual agreement, order of the 
purchaser, or other written document, the notice shall be placed in conspicuous 
type in a segregated box on the front of the document. 

(b) A violation of this section constitutes an unfair and deceptive act or 
practice. 


History. 
Acts 2006, ch. 683, § 1. 
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47-18-129. Sale or gift of certain novelty lighters prohibited. 


(a) No supplier of novelty cigarette lighters in this state, including a 
manufacturer, distributor, importer, retailer or anyone giving away lighters as 
prizes or promotions, shall sell or give away an operable novelty lighter. This 
prohibition does not apply to the transportation of novelty lighters through 
this state or the storage of novelty lighters in a warehouse or distribution 
center in this state that is closed to the public for purposes of retail sales. 

(b) This section shall not apply to cigarette lighters that were made before 
January 1, 1980, or that are considered to be collectable items. 

(c) “Novelty lighter” means a mechanical or electrical device typically used 
for lighting cigarettes, cigars, or pipes that has entertaining audio or visual 
effects, or that resembles, in physical form or function, articles commonly 
recognized as appealing to or intended for use by children ten (10) years of age 
or younger. This includes, but is not limited to, lighters that resemble cartoon 
characters, toys, guns, watches, musical instruments, vehicles, toy animals, 
food or beverages, or that play musical notes or have flashing lights or other 
entertaining features. A novelty lighter may operate on any fuel, including 
butane or liquid fuel. 

(d) Any violation of this section is a prohibited practice under § 47-18-104. 

(e) The commissioner of commerce and insurance is authorized to promul- 
gate rules and regulations to effectuate the purposes of this section. The rules 
and regulations shall be promulgated in accordance with the Uniform Admin- 
istrative Procedures Act, compiled in title 4, chapter 5. 


History. 
Acts 2008, ch. 798, § 1. 


47-18-130. Violations by commercial breeders. [Effective until June 30, 
2014. See the Compiler’s Notes.] 


(a) Notwithstanding any other law, and to be construed as supplementary to 
any other law, the following shall constitute a separate violation of this part: 
(1) Each companion animal sold, offered for sale or advertised while a 
commercial breeder is unlicensed or has had the breeder’s license suspended 
or revoked; or 
(2) Each unfair or deceptive statement, material omission or action taken 
by a commercial breeder. 

(b) Any commercial breeder who commits a violation of this section shall be 
subject to a remedial civil penalty for each separate violation not to exceed one 
thousand dollars ($1,000). 

(c) Upon reason to believe that a commercial breeder is selling dogs or cats 
without the license required by title 44, chapter 17, part 7, the attorney 
general and reporter, after consultation with the director of the division of 
consumer affairs, may issue a pre-filing request for consumer protection 
information in accordance with § 47-18-106. Should a person deny the 
representative access to the premises, the attorney general and reporter shall 
petition, without cost or bond, any circuit. or chancery court of competent 
jurisdiction for an order granting access to such premises and records. This 
part shall apply to the issuance of such request. 
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(d) This section shall terminate and expire on June 30, 2014. 


History. 
Acts 2009, ch. 591, § 2. 


Compiler’s Notes. 

Acts 2009, ch. 591, § 3(b) provided that the 
act, which added title 44, ch. 17, part 7 and 
§ 47-18-130, shall terminate and expire on 
June 30, 2014. The comptroller of the treasury 
is urged to study the implementation and im- 
pact of the provisions of the act as it imple- 
ments the licensing of commercial breeders of 
dogs and cats. As a part of the study, the 
comptroller shall examine the benefits afforded 
to the public by the licensing of commercial 
breeders, the health of dogs and cats main- 


tained by these commercial breeders, and the 
impact upon the costs of dogs and cats that are 
sold to the public by these commercial breeders. 
If a study is conducted, the comptroller shall 
report any findings and recommendations of 
the study to the general assembly on or before 
January 15, 2014. 


Cited: 

Morrison v. Allen, 338 S.W.3d 417, 2011 Tenn. 
LEXIS 89 (Tenn. Feb. 16, 2011); Discover Bank 
v. Morgan, 363 S.W.3d 479, 2012 Tenn. LEXIS 
215 (Tenn. Mar. 27, 2012); Brewer v. Kitchen 
Designs & Cabinetry, — S.W.3d —, 2013 Tenn. 
App. LEXIS 233 (Tenn. Ct. App. Apr. 5, 2013). 


PART 2 
BEAUTY PAGEANTS 


47-18-2011. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Beauty pageant” means any contest or competition in which entrants 
are judged on the basis of physical beauty, skill, talent, poise, and person- 
ality, and in which a winner, or winners, are selected as representing an 
ideal in one (1) or more of these areas. “Beauty pageant” does not include any 
such contest or competition in which no application fee or entrance charge is 
made for contestants, to which no admission charge is made for attendance, 
and in connection with which no tickets or chances are sold; 

(2) “Bond” means a surety bond with power of attorney attached, and a 
Tennessee resident agent; 

(3) “Entrant’s fee” means any payment of money, or other thing of value, 
including, but not limited to, the selling of advertisements or tickets, or the 
obtaining of sponsors, which activity is a precondition to participation in a 
beauty pageant; and 

(4) “Operator” means any person, franchisee, firm or corporation, civic 
group, or elementary or secondary educational institution, which promotes, 
organizes, or otherwise operates, a beauty pageant, participation in which is 
limited to persons paying an entrant’s fee. 


Section to Section References. 
This part is referred to in § 47-18-122. 
This section is referred to in § 47-18-2100. 


History. 
Acts 1980, ch. 846, § 1; 1982, ch. 570, § 1; 
1984, ch. 728, § 14. 


47-18-202. Registration of operators — Bond — Fee — Exemptions. 


(a)(1) Every operator shall register with the division of consumer affairs in 
the department of commerce and insurance on forms prescribed by the 
division. 

(2) The registration form shall contain, but shall not be limited to, the 
following information: 
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(A) Name, address, and telephone number of the operator; 

(B) Name, address, and telephone number of the individual or officer of 
the organization having full responsibility for the conducting of the 
pageant; 

(C) Names of pageants customarily promoted by the operator; 

(D) Name, address, and telephone number of the financial institution in 
which the entrants’ fee is held; and 

(E) The operator’s exemption certificate number from the tax imposed 
by title 67, chapter 6, or the operator’s sales tax registration number. 

(b)(1) Except as provided in subsection (d), each operator shall, at the time 

of registration, file and have approved by the division of consumer affairs, a 

bond in which the candidate for registration shall be the principal obligor in 

the sum of ten thousand dollars ($10,000). 

(2) Such bond shall be payable to the state of Tennessee for the use of the 
division of consumer affairs and any person who may have a cause of action 
against the obligor of the bond for any losses caused by a failure to conduct 
a beauty pageant. 

(c)(1) Except as provided in subsection (d), each operator shall, at the time 

of registration, submit a nonrefundable registration fee of fifty dollars 

($50.00). 

(2) In order to continue to hold a valid registration in a subsequent year 
each operator shall annually renew the operator’s registration. 

(3) Such an annual renewal shall be accompanied by a nonrefundable 
fifty-dollar ($50.00) fee. 

(4) Each registration shall expire on December 31 of each year. 

(d) A bona fide civic club in existence for one (1) year, a community fair, a 
county fair, a district fair or a division fair as defined in § 43-21-104, or any 
other regional fair, or a religious organization or church, or a local governmen- 
tal entity or organizations auxiliary to or affiliated with such local governmen- 
tal entities, including, but not necessarily limited to, school booster clubs, shall 
be exempt from the requirements of subsections (b) and (c). 


History. Section to Section References. 

Acts 1980, ch. 846, § 3; 1982, ch. 570, § 2; This section is referred to in § 47-18-207. 
1984, ch. 728, § 15; 1986, ch. 593, § 1; 1999, ch. 
Sie S§iGl ye 2.06) 


Cross-References. 
Notice of incomplete forms, missing certifi- 
cate or registration numbers, § 47-18-207. 


47-18-203. Cancellations — Refunds. 


(a) If a beauty pageant is cancelled or otherwise does not take place, all 
entrants’ fees shall be refunded by the operator. 

(b) The surety shall be liable for any unrefunded entrants’ fees in the case 
of a default by the operator. 


History. 
Acts 1980, ch. 846, § 3; 1982, ch. 570, § 3. 
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47-18-204. Denial, suspension, revocation of registration — Rules and 
regulations. 


(a) The division of consumer affairs in the department of commerce and 
insurance may deny, suspend, or revoke a registration for: 
(1) A violation of any of this part; or 
(2) The making of a false statement on the registration application form. 
(b) The division of consumer affairs may adopt rules and regulations to 
administer this part. Such rules and regulations shall be adopted in accor- 
dance with the Uniform Administrative Procedures Act, compiled in title 4, 
chapter 5. 


History. 
Acts 1980, ch. 846, § 4; 1982, ch. 570, § 4; 
1984, ch. 728, § 16; 1999, ch. 55, § 6. 


47-18-205. Exceptions. 


(a) This part shall not apply to any operator existing as a nonprofit 
corporation for twenty (20) years or more whose primary function involves the 
annual organization, promotion, and sponsorship of a statewide talent and 
beauty pageant in which contestants compete for scholarships, awarded by 
such operator, as well as for the opportunity of being Tennessee’s representa- 
tive and contestant in an annual nationwide talent and beauty pageant with 
which such operator is affiliated. 

(b) This part does not apply to any operator who operates an annual talent 
and beauty pageant in which the contestants have an opportunity to represent 
the pageant pursuant to a franchise agreement at a statewide talent and 
beauty pageant exempted from this part under subsection (a). 


History. 
Acts 1980, ch. 846, § 5; 1999, ch. 114, § 1. 


47-18-206. Penalty. 


A violation of this part is punishable by a fine of not less than five hundred 
dollars ($500) nor more than five thousand dollars ($5,000). 


History. 
Acts 1980, ch. 846, § 6. 


47-18-207. Notice of incomplete forms — Missing certificate or regis- 
tration numbers. 


The division of consumer affairs in the department of commerce and 
insurance shall notify the department of revenue within three (3) working days 
of any operator whose registration form does not include the operator’s 
exemption certificate number or the operator’s sales tax registration number 
as required by § 47-18-202(a)(2)(E). 


History. 
Acts 1986, ch. 593, § 2; 1999, ch. 55, § 6. 


47-18-208 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 566 


Cross-References. 
Certificate and registration numbers re- 
quired, § 47-18-202. 


47-18-208. Transfer of registration to division of consumer affairs. 


The registration of beauty pageant operators by the secretary of state prior 
to April 7, 1999, shall be transferred to, and be administered by, the division of 
consumer affairs in the department of commerce and insurance on and after 
April 7, 1999. 


History. 
Acts 1999, ch. 55, § 3. 


47-18-209. Violations subject to Tennessee Consumer Protection Act of 
1977. 


A violation of any of this part, relative to beauty pageants, or rules 
promulgated under this part constitutes a violation of the Tennessee Con- 
sumer Protection Act of 1977, compiled in part 1 of this chapter. 


History. 
Acts 1999, ch. 55, § 4. 


47-18-210. Cease and desist orders — Hearing. 


Whenever it appears to the director of the division of consumer affairs that 
an operator, as defined in § 47-18-201, is acting in violation of this part, and 
the director determines that the public health, safety or welfare is endangered, 
the director may issue an order to that operator to cease and desist in such 
violations, without prior notice. The operator shall be afforded an opportunity 
for a hearing within seven (7) business days to show cause why such order 
should be lifted, rescinded, or modified. 


History. 
Acts 1999, ch. 55, § 5. 


PART 3 
HEALTH CLUBS 


47-18-301. Part definitions. 


As used in this part, unless the context otherwise requires: 
(1) “Buyer” means a purchaser under a health club agreement; 
(2) “Commissioner” means the commissioner of commerce and insurance; 
(3) “Division” means the consumer affairs division of the department of 
commerce and insurance; 
(4)(A) “Health club” means any enterprise, however styled, which offers 
on a regular, full-time basis, and pursuant to a health club agreement, 
services or facilities for the development or preservation of physical fitness 
through exercise, weight control or athletics; 
(B) “Health club” does not include the following: 


a Se ee 


567 


CONSUMER PROTECTION 


47-18-302 


(i) Any organization primarily operated for the purpose of teaching a 
particular form of martial arts such as judo or karate; 
(ii) Weight loss or control services which do not provide physical 
exercise services, facilities, or equipment; or 
(iii) Any nonprofit health club that is exempt from taxation under 
§ 67-6-330(a)(17), or any nonprofit health club operated as part of a 
licensed nonprofit hospital exempt from taxation under § 67-5-212; 
(5)(A) “Health club agreement” means an agreement whereby a buyer 
purchases, or is obligated to purchase, any right to use health club 
facilities or services; and such services or facilities are for personal, family, 


employee, or household use; and 


(B) “Health club agreement” does not include the following: 
(i) Any agreement for personal training services; or 
(ii) Any agreement for tangible products sold by the health club. 
(6) “Operator” means any person, firm, corporation, or business entity 


which operates a health club. 


History. 

Acts 1984, ch. 630, § 1; 1989, ch. 460, §§ 14, 
18; 1996, ch. 929, §§ 1, 2; 2001, ch. 126, § 1; 
2005, ch. 95, § 1; 2008; ch. 926, § 1. 


Compiler’s Notes. 
For codification of Acts 1989, ch. 460, see the 
Session Law Disposition Tables in Volume 13. 


Section to Section References. 
This part is referred to in §§ 47-18-125, 47- 
18-2102. 


Law Reviews. 
The Tennessee Consumer Protection Act: An 
Overview, 58 Tenn. L. Rev. 455 (1991). 


NOTES TO DECISIONS 


1, Constitutionality. 

The limiting of the application of the Health 
Club Bond Act to for-profit corporations is not 
arbitrary or discriminatory and is not violative 
of the equal protection guaranteed by the fed- 
eral or state constitutions. State v. Southern 
Fitness & Health, Inc., 743 S.W.2d 160, 1987 
Tenn. LEXIS 1083 (Tenn. 1987). 

The limiting of the Health Club Bond Act to 
agreements of three months or longer has a 
rational basis and is related to the legitimate 
legislative objective of limiting consumer loss 


Collateral References. 
Construction and applicability of state stat- 


due to a health club’s inability to fulfill its 
obligations under its membership agreements. 
State v. Southern Fitness & Health, Inc., 743 
S.W.2d 160, 1987 Tenn. LEXIS 1083 (Tenn. 
1987). 

Since the Health Club Bond Act applies only 
to agreements entered into after its effective 
date, it does not impair any contractual obliga- 
tions or vested property rights. State v. South- 
ern Fitness & Health, Inc., 743 S.W.2d 160, 
1987 Tenn. LEXIS 1083 (Tenn. 1987). 


utes governing health club membership con- 
tracts or fees. 48 A.L.R.6th 223. 


47-18-302. Certificate of registration. 


(a) It is unlawful to operate a health club unless a valid certificate of 
registration is obtained for each location where health club services or facilities 
are provided and payment of the fee required for such registration is made. 

(b) Each holder of a certificate of registration shall display such certificate in 
a conspicuous place at the location where health club services or facilities are 


provided. 


(c) Certificates of registration shall be renewed annually. 


47-18-303 


History. 
Acts 1984, ch. 630, § 2; 1986, ch. 894, § 1; 
1989, ch. 460, § 1. 
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Compiler’s Notes. 
For codification of Acts 1989, ch. 460, see the 
Session Law Disposition Tables in Volume 13. 


NOTES TO DECISIONS 


1. Constitutionality. 

The provisions setting a single bonding 
amount, regardless of the size of the health club 
operation, are not arbitrary nor discriminatory 
and thus not unconstitutional. State v. South- 
ern Fitness & Health, Inc., 743 S.W.2d 160, 
1987 Tenn. LEXIS 1083 (Tenn. 1987). 

Since the Health Club Bond Act applies only 
to agreements entered into after its effective 
date, it does not impair any contractual obliga- 
tions or vested property rights. State v. South- 
ern Fitness & Health, Inc., 743 S.W.2d 160, 
1987 Tenn. LEXIS 1083 (Tenn. 1987). 


Collateral References. 
Construction and applicability of state stat- 


The 1986 amendment creating an exemption 
from the bonding requirement for health clubs 
that have been operated for at least five years 
under the same ownership is directly and rea- 
sonably related to the legitimate legislative 
objective which is to limit consumer loss due to 
a health club’s inability to satisfy its obligations 
under its membership agreements. State v. 
Southern Fitness & Health, Inc., 743 S.W.2d 
160, 1987 Tenn. LEXIS 1083 (Tenn. 1987). 


utes governing health club membership con- 
tracts or fees. 48 A.L.R.6th 223. 


47-18-303. Unenforceable health club agreements. 


A health club agreement shall be unenforceable against the buyer, and the 
buyer shall be entitled to a refund less that portion of the total price which 
represents actual use of the facilities and less the cost of goods and services 


consumed by the buyer if: 


(1) The buyer entered into the agreement in reliance upon any false, 


deceptive, or misleading 


advertisement; 


information, 


representation, notice, or 


(2) The health club fails to obtain or fails to maintain a certificate of 
registration as required by this part; or 
(3) The agreement fails to conform with this part. 


History. 
Acts 1984, ch. 630, § 3; 1986, ch. 894, § 2; 
1989, ch. 460, §§ 5, 6; 1996, ch. 929, § 3. 


Compiler’s Notes. 
For codification of Acts 1989, ch. 460, see the 
Session Law Disposition Tables in Volume 13. 


Cited: 
State v. Southern Fitness & Health, Inc., 743 


47-18-304. [Transferred.] 


Compiler’s Notes. Former § 47-18-304, con- 
cerning enforcement, was transferred to § 47- 
18-320 (now § 47-18-317) in 1986. 


S.W.2d 160, 1987 Tenn. LEXIS 1083 (Tenn. 
1987). 


Collateral References. 

Construction and applicability of state stat- 
utes governing health club membership con- 
tracts or fees. 48 A.L.R.6th 223. 


47-18-305. Requirements for valid agreements. 


(a) All health club agreements shall: 
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(1) Be in writing; 

(2) Be signed by the buyer; 

(3) Designate the date on which the buyer actually signed the agreement; 
and 

(4) Contain in boldface type of at least ten (10) points, in immediate 
proximity to the space reserved for the signature of the buyer, the following 
statement: 


BUYER’S RIGHT TO CANCEL 


YOU (THE BUYER) MAY CANCEL THIS AGREEMENT BY SENDING 
NOTICE OF YOUR WISH TO CANCEL TO THE HEALTH CLUB 
BEFORE MIDNIGHT OF THE THIRD DAY (EXCLUDING SATUR- 
DAYS, SUNDAYS, AND LEGAL HOLIDAYS) OR, IF THE AGREE- 
MENT IS SUBJECT TO A FINANCE CHARGE, THE SEVENTH DAY 
AFTER THE DAY YOU SIGNED THE AGREEMENT. THIS NOTICE 
MUST BE SENT BY REGISTERED MAIL TO THE FOLLOWING 
ADDRESS: 


WITHIN THIRTY (30) DAYS AFTER RECEIPT OF THE NOTICE OF 
CANCELLATION, THE HEALTH CLUB WILL RETURN ANY PAY- 
MENTS MADE AND ANY NOTE EXECUTED BY YOU IN CONNEC- 
TION WITH THE AGREEMENT. 
(5)(A) Contain in boldface type of at least ten (10) points, the following 
statement: 

SHOULD YOU (THE BUYER) CHOOSE TO PAY THIS AGREE- 
MENT IN FULL, BE AWARE THAT YOU ARE PAYING FOR 
FUTURE SERVICES AND MAY BE RISKING LOSS OF YOUR 
MONEY IN THE EVENT THIS HEALTH CLUB CEASES TO 
CONDUCT BUSINESS. 

(B) Contain in boldface type, the following statements in separated 
paragraphs: 

Gi) INADDITION TO ANY OTHER REMEDIES PROVIDED BY 
LAW, IN THE EVENT THIS HEALTH CLUB CEASES OPERA- 
TION AND FAILS TO OFFER YOU (THE BUYER) AN ALTER- 
NATE LOCATION WITHIN FIFTEEN (15) MILES, WITH NO 
ADDITIONAL COST TO YOU, THEN NO FURTHER PAYMENTS 
SHALL BE DUE TO ANYONE, INCLUDING ANY PURCHASER 
OF ANY NOTE ASSOCIATED WITH OR CONTAINED IN THIS 
CONTRACT. 

Gi) STATE LAW REQUIRES THAT HEALTH CLUB AGREE- 
MENTS BE PAYABLE ONLY IN THE FOLLOWING MANNER, 
AND ANY HEALTH CLUB WHICH ENTERS INTO HEALTH 
CLUB AGREEMENTS SHALL OFFER BOTH PAYMENT OP- 
TIONS AT THE SAME PRICE, EXCLUDING INTEREST OR 
FINANCE CHARGES OR OTHER EQUIVALENT CHARGES 
WHICH SHALL NOT EXCEED EIGHTEEN PERCENT (18%) OF 
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THE TOTAL CONTRACT PRICE: 
(a) Full payment within ninety (90) days after entering into 
the health club agreement; or 
(6) Equal monthly installments with any down payment 

(unless exempt as provided by law) limited to thirty percent 

(30%) of the total cost of the agreement. Prepayment is allowed 

at any time with full refund of unearned finance charges. 

Gii) THIS CONTRACT DOES NOT CONTAIN ANY PAYMENTS 
OF ANY KIND, INCLUDING, BUT NOT LIMITED TO, ENROLL- 
MENT FEES, MEMBERSHIP FEES, OR ANY OTHER DIRECT 
PAYMENTS TO THE HEALTH CLUB, OTHER THAN FULL PAY- 
MENT FOR THE HEALTH CLUB AGREEMENT OR MONTHLY 
INSTALLMENT PAYMENTS WITH ANY DOWN PAYMENT (UN- 
LESS EXEMPT AS PROVIDED BY LAW) LIMITED TO THIRTY 
PERCENT (30%) OF THE TOTAL COST OF THE AGREEMENT, 
AND, IN THE CASE OF INSTALLMENT PAYMENTS WHICH ARE 
NOT MADE BY ELECTRONIC FUND TRANSFER OR CASH, AN 
ADMINISTRATIVE CHARGE, NOT TO EXCEED FIVE DOLLARS 
($5.00) FOR EACH BILLING PERIOD. 

(iv) THERE ARE NO AUTOMATIC OR LIFETIME RENEWALS 
OF THE TERM INCIDENT TO THE TERM OF THIS CONTRACT. 
IF THE HEALTH CLUB PROVIDES FOR A RENEWAL OPTION, 
SUCH OPTION MUST BE AFFIRMATIVELY AGREED TO IN 
WRITING BY THE BUYER AT THE BEGINNING OF THE RE- 
NEWAL PERIOD. IF THE HEALTH CLUB FACILITY IS LESS 
THAN OR EQUAL TO TEN THOUSAND (10,000) SQUARE FEET 
(GROSS) OF BUILDING SPACE, THEN THE ANNUAL COST OF 
SUCH RENEWAL SHALL NOT BE LESS THAN THIRTY PER- 
CENT (30%) OF THE ANNUALIZED COST OF THE BASE MEM- 
BERSHIP CONTRACT OR SEVENTY-FIVE DOLLARS ($75), 
WHICHEVER IS GREATER. HOWEVER, IF THE HEALTH CLUB 
FACILITY IS GREATER THAN TEN THOUSAND (10,000) 
SQUARE FEET (GROSS) OF BUILDING SPACE, THEN THE 
ANNUAL COST OF SUCH RENEWAL SHALL NOT BE LESS 
THAN THIRTY PERCENT (30%) OF THE ANNUALIZED COST 
OF THE BASE MEMBERSHIP CONTRACT OR ONE HUNDRED 
TWENTY-FIVE DOLLARS ($125), WHICHEVER IS GREATER. 
PAYMENT OF ANY RENEWAL SHALL BE MADE AS REQUIRED 
BY TENNESSEE CODE ANNOTATED, SECTION 
47-18-305(a)(5)(B) (ii). 

(v) ACONTRACT OR AGREEMENT MAY HAVE A CONTINU- 
ING PROVISION OR STIPULATION THAT PROVIDES FOR A 
MONTH TO MONTH CONTINUATION OF THE INITIAL TERM 
OF THE AGREEMENT PROVIDED THE BUYER HAS THE 
RIGHT TO CANCEL THE CONTINUING PORTION OF THE 
AGREEMENT AFTER FULFILLING THE ORIGINAL TERM OF 
THE AGREEMENT BY TENDERING THIRTY (30) DAYS WRIT- 
TEN NOTICE OF SUCH INTENT TO THE OPERATOR BY REG- 
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ISTERED MAIL. IF SUCH CONTRACTUAL OBLIGATION HAS A 
CONTINUING PROVISION OR STIPULATION, NOTIFICATION 
MUST BE SENT BY THE HEALTH CLUB OPERATOR TO CON- 
FIRM THAT THE ORIGINAL OBLIGATION WAS FULFILLED 
AND TO REAFFIRM THE MONTH TO MONTH OR CONTINU- 
ING PROVISION OR STIPULATION. SUCH NOTIFICATION 
SHALL ALSO INCLUDE NOTICE OF THE BUYER’S RIGHT TO 
CANCEL THE CONTINUING MONTH-TO-MONTH OBLIGA- 
TION UPON THIRTY (30) DAYS’ WRITTEN NOTICE SENT BY 
THE BUYER TO THE OPERATOR BY REGISTERED MAIL. 

(vi) ANY RENEWAL RIGHT GRANTED UNDER THIS CON- 
TRACT SHALL EXPIRE ON THE FINAL DAY OF THE AGREE- 
MENT. HOWEVER, THE BUYER SHALL HAVE A THIRTY (30) 
DAY GRACE PERIOD FROM THE DATE OF THE EXPIRATION 
OF THE RENEWAL RIGHT IN WHICH TO EXERCISE ANY 
RENEWAL RIGHT GRANTED TO THE BUYER UNDER THIS 
CONTRACT. THE OPERATOR SHALL HAVE THE RIGHT TO 
CHARGE A LATE PENALTY OF UP TO $25 IF THE RENEWAL 
RIGHTS ARE NOT EXERCISED ON OR BEFORE THE EXPIRA- 
TION DATE AS STIPULATED IN THE AGREEMENT OR ANY 
FUTURE RENEWAL PERIODS. 

(b) A health club shall not enter into or offer to enter into a health club 
agreement unless the health club is fully operational and available to use by 
prospective buyers. The division shall, upon application by a health club 
operator, certify that a health club facility is fully operational if all of the 
promised equipment and services are available for use by prospective buyers. 
No payment or promise to pay by a prospective buyer may be accepted by any 
health club operator unless and until the health club facility has been certified 
by the division to be fully operational as described herein. This subsection (b) 
shall not apply to any health club that has maintained a satisfactory registra- 
tion with the division for five (5) consecutive years; provided, that such health 
clubs notify the division by certified mail of their intent to enter into 
agreements for a location not fully operational as otherwise required by this 
subsection (b). In order to be eligible to use this exemption, an operator must 
use the same identification as described in any existing facility registration 
information as well as use the same federal and state tax accounts for 
payments of any related taxes due to this extension of operations. 

(c) It is unlawful for a health club to offer any cash or discounted pre- 
payment option that exceeds a reduction of the cash value of the highest stated 
price for any similar period or service-type of agreement: 

(1) By an excess of ten percent (10%) for any term less than two (2) years 
duration; 

(2) By an excess of fourteen percent (14%) for any term of two (2) years 
duration, but less than three (3) years duration; or 

(3) By an excess of eighteen percent (18%) for any term of three (3) years 
duration. 

(d) It shall be unlawful for a health club to offer free or no cost periods of 
enrollment in addition to the initial paid term of the agreement in order to 
circumvent the discounting provision of subsection (c). 
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(e)(1) Notwithstanding this part or any rules promulgated pursuant to this 
part to the contrary, a health club may enter into or offer. to enter into a 
health club agreement with, or accept payment or a promise of payment 
from, a prospective buyer prior to certification by the division of its facility as 
fully operational as set forth in subsection (b); provided, however, that the 
health club has: 

(A) Acquired a property right or interest in this state with respect to the 
facility; 

(B) Filed a registration application with the division as required by 
§ 47-18-309; and 

(C) Purchased from a surety company authorized to do business in this 

state a surety bond in favor of the division in the amount of twenty-five 
thousand dollars ($25,000). 
(2)(A) If the division determines, based on the financial statement re- 
quired by § 47-18-309(a)(3), that the financial condition of the health club 
is insufficient to protect prospective buyers, then the division may require 
that the health club post a surety bond in an amount greater than 
twenty-five thousand dollars ($25,000) but not to exceed two hundred 
thousand dollars ($200,000). The health club shall file a copy of the bond 
with the division. 

(B) A buyer who suffers loss of payments made to a health club prior to 
certification due to the health club’s failure to open the facility may recover 
the amount of the payments from the surety; provided, that the liability of 
the surety may not exceed the aggregate amount of the bond regardless of 
the number or amount of claims filed with the surety. 

(C) Upon certification by the division that the health club is fully 
operational, the health club may cancel the surety bond upon thirty (30) 
days written notice of cancellation from the surety to the division. 


History. 

Acts 1986, ch. 894, § 3; 1989, ch. 460, §§ 9- 
11; 1990, ch. 832, §§ 1, 2; 1996, ch. 929, §§ 4-8; 
2008, ch. 771, § 1; 2008, ch. 926, § 2. 


Compiler’s Notes. 
For codification of Acts 1989, ch. 460, see the 
Session Law Disposition Tables in Volume 13. 


Cross-References. 
Certified mail instead of registered mail, § 1- 
3-111. 


47-18-306. Duration of agreements. 


Cited: 

State v. Southern Fitness & Health, Inc., 743 
S.W.2d 160, 1987 Tenn. LEXIS 1083 (Tenn. 
1987); Westside Health & Racquet Club v. Jef- 
ferson Fin. Servs., Inc., 19 S.W.3d 796, 1999 
Tenn. App. LEXIS 812 (Tenn. Ct. App. 1999). 


Collateral References. 

Construction and applicability of state stat- 
utes governing health club membership con- 
tracts or fees. 48 A.L.R.6th 223. 


(a) Unless the buyer is granted a right to cancel the health club agreement 
as provided in subsection (b), no buyer shall be bound by any health club 
agreement with a stated initial term greater than thirty-six (36) months. 

(b)(1) A health club agreement may include a provision or stipulation that 

provides for a month-to-month continuation of the agreement, either as an 

initial agreement between the operator and the buyer or as an extension of 
an agreement beyond a stated term or duration; provided, that the buyer has 


573 CONSUMER PROTECTION 47-18-308 


the right to cancel the continuing portion of the agreement by providing the 
health club operator thirty (30) days written notice by registered mail of the 
buyer’s intent to cancel the agreement. 

(2) Abuyer shall have until midnight of the seventh business day after the 
date on which the first service under the health club agreement is available 
to cancel if the health club agreement is subject to a finance charge. 
“Business day” for the purposes of this subdivision (b)(2) means any day the 
health club is open unless the seventh day is a day the health club is not open 
for business to the buyer; provided, however, that if the health club is closed 
on the seventh day, the buyer shall have until midnight of the next day the 
health club is open to cancel the health club agreement. Cancellation is 
evidenced by the buyer giving written notice of cancellation to the health 
club at the address of any facility available for use by the buyer under the 
health club agreement. The buyer shall deliver the notice by personal 
delivery or by certified mail delivery, return receipt requested. Personal 
delivery is effective when delivered to the health club or to the health club’s 
address, whichever comes first. Notice of cancellation by certified mail 
delivery shall be effective upon the date of post marking. Notice of cancel- 
lation need not take a particular form and is sufficient if it indicates, by any 
form of written expression, the intention of the buyer not to be bound by the 
contract. 


History. — Cited: 

Acts 1986, ch. 894, § 4; 1989, ch. 460, § 13; State v. Southern Fitness & Health, Inc., 743 
1996, ch. 929, 8§ 9, 10; 2008, ch. 926, § 3. S.W.2d 160, 1987 Tenn. LEXIS 1083 (Tenn. 
Compiler’s Notes. 10) 

For codification of Acts 1989, ch. 460, see the (Collateral References. 

Session Law Disposition Tables in Volume 13. Construction and applicability of state stat- 


Cross-References: utes governing health club membership con- 


Certified mail instead of registered mail, § 1- tracts or fees. 48 A.L.R.6th 223. 
3-111. 


47-18-307. Provisions contrary to public policy. 


Any provision in a health club agreement, or in any document signed by the 
buyer in connection with such agreement, whereby the buyer agrees to waive 
any requirement of this part, shall be void as contrary to public policy. 


History. Collateral References. 
Acts 1986, ch. 894, § 5. Construction and applicability of state stat- 
Cited: utes governing health club membership con- 


State v. Southern Fitness & Health, Inc., 743 tracts or fees. 48 A.L.R.6th 223. 
S.W.2d 160, 1987 Tenn. LEXIS 1083 (Tenn. 
1987). 


47-18-308. Applicability of provisions. 


Chapter 460 of the Public Acts of 1989 does not affect rights or duties that 
matured, liabilities or penalties that were incurred, or proceedings begun 
before January 1, 1990. 
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History. S.W.2d 160, 1987 Tenn. LEXIS 1083 (Tenn. 
Acts 1986, ch, 894, § 6; 1989, ch. 460, § 16. 1987). 
Compiler’s Notes. Collateral References. 
For codification of Acts 1989, ch. 460, see the Construction and applicability of state stat- 
Session Law Disposition Tables in Volume 13. utes governing health club membership con- 
Cited: tracts or fees. 48 A.L.R.6th 223. 


State v. Southern Fitness & Health, Inc., 743 


47-18-309. Certificate of registration — Application — Issuance. 


(a) An application for a certificate of registration shall be submitted on 
forms furnished by the division and shall be accompanied by: 
(1) A registration fee of two hundred fifty dollars ($250) per location; 
(2) Copies of all membership and health club agreements offered by the 
health club; and 
(3) A current personal or corporate financial statement prepared by a 
certified public accountant. 

(b) Upon compliance with this part by an applicant, the division shall issue 
a certificate of registration. 

(c) No health club operator shall accept payment or a promise to pay 
pursuant to any health club agreement or pursuant to any subsequent 
amendment to an existing health club agreement until a copy of the health 
club agreement or the amendment thereto has been filed with and accepted by 
the division as being in compliance with this chapter. A health club agreement 
or amendment shall be deemed accepted for use unless the division furnishes 
the health club operator written notice of rejection of the agreement or 
amendment within forty-five (45) days of the date of filing with the division. 


History. Section to Section References. 
Acts 1989, ch. 460, § 2; 1996, ch. 929, § 11; This section is referred to in § 47-18-305. 


2008, ch. 771 2: 
»o »§ Collateral References. 


Compiler’s Notes. Construction and applicability of state stat- 
For codification of Acts 1989, ch. 460, see the utes governing health club membership con- 
Session Law Disposition Tables in Volume 13. tracts or fees. 48 A.L.R.6th 223. 


47-18-310. Certificate of registration — Duration — Renewal. 


(a) A certificate of registration shall be valid for one (1) year from the date 
of issuance and shall be invalid upon expiration until it is renewed. 

(b) Application for renewal of a certificate of registration shall be submitted 
to the division before the expiration date on forms furnished by the division, 
and shall be accompanied by: 

(1) A fee of one hundred fifty dollars ($150) per location; and 
(2) Copies of all membership and health club agreements offered by the 
health club. 

(c) Certificates of registration shall be subject to late renewal for thirty (30) 
days following their expiration date by payment of the prescribed fee plus a 
penalty of fifty dollars ($50.00). 

(d) No renewal application will be accepted more than thirty (30) days from 
its expiration. 
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(e) Upon compliance with this part by an applicant, the division shall renew 
a certificate of registration. 


Collateral References. 

Construction and applicability of state stat- 
utes governing health club membership con- 
tracts or fees. 48 A.L.R.6th 223. 


History. 
Acts 1989, ch. 460, § 3. 


Compiler’s Notes. 
For codification of Acts 1989, ch. 460, see the 
Session Law Disposition Tables in Volume 13. 


47-18-311. Certificate of registration — Non-Transferability — Change 
of ownership. 


(a) No certificate of registration shall be transferable to another person. 

(b) Upon a change in the information contained in the original application 
for a certificate of registration or in the most current application for renewal 
thereof, which reflects a change of ownership of more than forty-nine percent 
(49%) of a health club or any of its locations, a new certificate of registration 
shall be applied for and obtained prior to commencing or continuing business. 


History. 
Acts 1989, ch. 460, § 4. 


Compiler’s Notes. 
For codification of Acts 1989, ch. 460, see the 
Session Law Disposition Tables in Volume 13. 


47-18-312. Violations. 


Collateral References. 

Construction and applicability of state stat- 
utes governing health club membership con- 
tracts or fees. 48 A.L.R.6th 223. 


In addition to any other penalty provided by this part, the following, upon 
conviction, constitutes a Class A misdemeanor: 

(1) The violation of any provision of this part; 

(2) Obtaining or attempting to obtain a certificate of registration or a 
certificate of exemption through material misrepresentation or fraud; 

(3) Obtaining an ownership interest in a health club or its assets when 
such health club is in violation of any provision of this part; or 

(4) The willful failure to display conspicuously a proper certificate of 
registration or certificate of exemption. 


History. 
Acts 1989, ch. 460, § 7; 1989, ch. 591, §§ 1, 6. 


Code Commission Notes. The misdemeanor 
in this section has been designated as a Class A 
misdemeanor by authority of § 40-35-110, 
which provides that an offense designated a 
misdemeanor without specification as to cat- 
egory is a Class A misdemeanor. See also § 39- 
11-114. 


Compiler’s Notes. 
For codification of Acts 1989, ch. 460, see the 
Session Law Disposition Tables in Volume 13. 


Cross-References. 
Classification of offenses, § 40-35-110. 
Penalty for Class A misdemeanor, § 40-35- 
Th, 


Collateral References. 

Construction and applicability of state stat- 
utes governing health club membership con- 
tracts or fees. 48 A.L.R.6th 223. 
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47-18-313. Responsibility for compliance — Change in ownership — 
Notice. : 


(a) Any individual, firm, corporation, association, or other legal entity which 
obtains an ownership interest in a health club or its assets shall be responsible 
for determining that such health club is in compliance with this part. 

(b) Ahealth club shall provide written notice to the division by registered or 
certified mail within ten (10) days after any change in ownership or the sale of 
a health club or any of its locations. 

(c) A health club shall provide written notice to the division within ten (10) 
days after the health club or any of its locations ceases to conduct business. 


History. Collateral References. 
Acts 1989, ch. 460, § 8. Construction and applicability of state stat- 


Coaipiler’s Notes utes governing health club membership con- 


For codification of Acts 1989, ch. 460, see the tracts or fees. 48 A.L.R.6th 223. 
Session Law Disposition Tables in Volume 13. 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
3-111. 


47-18-314. Certificates of exemption. 


(a) It is unlawful to accept a down payment for a health club agreement in 
excess of thirty percent (30%) of the total cost of the agreement without a valid 
certificate of exemption. 

(b) Each holder of a certificate of exemption shall display such certificate in 
a conspicuous place at each location where health club services or facilities are 
provided. 

(c) Certificates of exemption shall be valid for one (1) year from the date of 
issuance. 

(d) Application for renewal of a certificate of exemption shall be submitted 
before the expiration date on forms furnished by the division, and shall contain 
a sworn certification by the holder that the requirements for exemption 
continue to be met, and that the holder is in full compliance with all of this 
part. 

(e) In the event a holder of a certificate of exemption ceases to meet the 
requirements for exemption, then the certificate of exemption shall be invalid. 

(f) Within ten (10) days after any change in the information contained in the 
original application or the application for renewal, each holder of a certificate 
of exemption shall notify the division of the change by registered or certified 
mail. 

(g) An application for exemption shall be submitted on forms furnished by 
the division and shall be accompanied by: 

(1) Anonrefundable application fee of fifty dollars ($50.00); and 
(2) A current personal or corporate financial statement prepared by a 
public accountant who holds a valid permit to practice in Tennessee. 

(h) A certificate of exemption shall be granted; provided, that the applica- 
tion provides proof satisfactory to the division that the following criteria are 
met: 
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(1) The applicant has a net worth in excess of two hundred fifty thousand 
dollars ($250,000) per location where health club services or facilities are 
provided; and 

(2) The applicant has operated under substantially the same ownership 
and control for at least five (5) years. 

(i) For the purpose of calculating net worth as provided in subsection (h), the 
following are excluded: 

(1) Assets which represent pre-payment for future services; and 

(2) Accounts receivable due from health club members for future services. 
(j) Any health club which had applied for and obtained an exemption from 

the bond requirement under prior law shall be exempt from the provisions of 
this part which prohibit acceptance of a down payment for a health club 
agreement in an amount in excess of thirty percent (30%) of the total cost of the 
agreement. The exemption established by this subsection (j) shall only be valid 
as long as the health club operates under the same or substantially the same 
ownership and control that existed when the exemption was granted under 
prior law. 


History. Collateral References. 
Acts 1989, ch. 460, § 12. Construction and applicability of state stat- 
Bompilere Notes: utes governing health club membership con- 


For codification of Acts 1989, ch. 460, see the tracts or fees. 48 A.L.R.6th 223. 
Session Law Disposition Tables in Volume 13. 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
3-111. 


47-18-315. Suspension, revocation, and nonrenewal of registration. 


(a) Notwithstanding any other provision to the contrary in this chapter, the 
commissioner or the commissioner’s designee may suspend, revoke or refuse to 
renew any registration held under this part. 

(b) The commissioner or the commissioner’s designee may assess a civil 
penalty in an amount not to exceed one thousand dollars ($1,000) for each 
separate violation of this part, the rules promulgated hereunder, or order of the 
commissioner or the commissioner’s designee. Each day of continued violation 
constitutes a separate violation. 

(c) The Uniform Administrative Procedures Act, compiled in title 4, chapter 
5, governs all matters and procedures respecting the hearing and judicial 
review of any contested case, as defined therein, arising under this part. 


History. utes governing health club membership con- 
Acts 2001, ch. 126, § 2. tracts or fees. 48 A.L.R.6th 223. 


Collateral References. 
Construction and applicability of state stat- 


47-18-316. Promulgation of rules. 


The commissioner may promulgate rules and regulations to administer this 
part. Such rules and regulations shall be promulgated in accordance with the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 
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History. utes governing health club membership con- 
Acts 2001, ch. 126, § 3. tracts or fees. 48 A.L.R.6th 223. 


Collateral References. 
Construction and applicability of state stat- 


47-18-317. Violations — Penalties and remedies. 


(a) Aviolation of this part constitutes a violation of the Tennessee Consumer 
Protection Act of 1977, compiled in part 1 of this chapter. 

(b) For the purpose of application of the Tennessee Consumer Protection Act 
of 1977, any violation of this part shall be construed to constitute an unfair or 
deceptive act or practice affecting the conduct of any trade or commerce and 
subject to the penalties and remedies as provided by that act. 


History. Session Law Disposition Tables in Volume 13. 
Acts 1984, ch. 630, § 4; T.C.A., § 47-18-304; 


Acts 1989, ch. 460, § 15; T.C.A.,§ 47-18-320, Collateral References. — Sige 
Constitutional right to jury trial in cause of 


Code Commission Notes. Former § 47-18- action under state unfair or deceptive trade 
320 was transferred to § 47-18-317 by author- _ practices law. 54 A.L.R.5th 631. 


ity of the code commission in 2013. Construction and applicability of state stat- 
: utes governing health club membership con- 
Compiler’s Notes. tracts or fees. 48 A.L.R.6th 223. 


For codification of Acts 1989, ch. 460, see the 


47-18-318. Surety bond — Applicability — Filing of audited financial 
statement. 


(a) In order to provide a degree of protection to members of health clubs, 
each health club shall post a bond of twenty-five thousand dollars ($25,000) 
with the department of commerce and insurance for each location conducting 
business in this state. The bond may be made through deposit of cash, a 
certificate of deposit, securities or with a bond issued by a corporate surety 
acceptable to the commissioner. 

(b) The bond shall be maintained for two (2) years following the date on 
which the health club location ceases to conduct business in this state. 

(c) In an action brought by the attorney general and reporter pursuant to 
part 1 of this chapter, the attorney general and reporter shall have the right to 
request that the total amount of the bond posted by the health club be awarded 
to the state for consumer restitution. 

(d) This section shall not apply to any health club or health club operator 
that has, for at least seven (7) consecutive years, operated under substantially 
the same ownership and control and maintained a satisfactory registration 
with the division. 

(e)(1) In lieu of the surety bond required in this section, a health club may 

file with the department of commerce and insurance a current audited 

financial statement prepared by a certified public accountant licensed in this 
state that demonstrates to the department that either the health club or its 
operator has a financial net worth of at least ten million dollars 

($10,000,000) available to satisfy any claims imposed by the division. 

(2) Any health club that files an audited financial statement in lieu of 
posting the surety bond required by this section shall annually file an 

updated audited financial statement that complies with subdivision (e)(1). 
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Within thirty (30) calendar days of receiving information that would render 

the health club ineligible for exemption from the surety bond requirement 

under this subsection (e), either the health club or its operator must notify 

the division of the change in its financial status and post the required surety 

bond with the department. 

(f) Any health club subject to this section and registered with the division on 
June 5, 2008, shall post a surety bond or file an audited financial statement on 
or before July 1, 2010. 


History. Collateral References. 
Acts 2008, ch. 1107, § 1; 2009, ch. 229, § 1; Construction and applicability of state stat- 
T.C.A., § 47-18-321. utes governing health club membership con- 


Code Commission Notes. Former § 47-18- tracts or fees. 48 A.L.R.6th 223. 


321 was transferred to § 47-18-318 by author- 
ity of the code commission in 2013. 


47-18-319. Cease and desist orders. 


Notwithstanding any other provision to the contrary in this chapter, when- 
ever it appears to the commissioner that a person has violated or is violating 
this part, the rules promulgated under this part or an order of the commis- 
sioner, the commissioner may issue an order to the person to cease and desist 
in those violations, without prior notice. The recipient of the order shall be 
afforded an opportunity for a hearing within thirty (30) business days to show 
cause why the order should be lifted, rescinded or modified. 


History. Collateral References. 
Acts 2008, ch. 1107, § 2; T.C.A., § 47-18-322. Construction and applicability of state stat- 
utes governing health club membership con- 


Code Commission Notes. Former § 47-18- fanctasrrtcdsil cA Tap eh Oo3. 


322 was transferred to § 47-18-319 by author- 
ity of the code commission in 2013. 


PART 4 
[RESERVED] 


PART 5 
BUYERS’ CLUBS 


47-18-501. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Business day” means any day other than a Saturday, Sunday, or legal 
holiday; 

(2) “Buyer” or “member” means any status by which any natural person is 
entitled to any of the benefits of a discount buying organization; 

(3) “Buying service,” “buying club,” or “club” means any person, corpora- 
tion, partnership, unincorporated association, or other business enterprise 
operating for profit within the state of Tennessee, the primary purpose of 
which is to provide benefits to members from the cooperative purchase of 
services or merchandise; 
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(4) “Contract” means any oral or written agreement by which one becomes 
a member of a club; ; 

(5) “Division” means the consumer affairs division of the department of 
commerce and insurance; and 

(6) “Prepayment” means any payment greater than fifty dollars ($50.00) 
for service, merchandise, or membership made before the service is ren- 
dered. Money received by a club from a financial institution upon assign- 
ment of a contract shall be considered prepayment when and to the extent 
the member is required to make prepayments to the financial institution 
pursuant to the contract. 


History. Law Reviews. 
Acts 1986, ch. 863, § 1. Selected Tennessee Legislation of 1986, 54 


Section to Section References. Tenn. L. Rev. 457 (1987). 


This part is referred to in §§ 47-18-125, 47- 
18-2102. 


47-18-502. Cancellation of membership. 


(a) Any person who has elected to become a member of a club may cancel 
such membership by giving written notice any time before twelve o'clock 
(12:00) midnight of the third business day following the date on which 
membership was attained, subject to § 47-18-503. Such cancellation shall be 
without liability on the part of the member and shall entitle the member to a 
refund of the entire consideration paid for the contract. 

(b) Notice of cancellation must be in writing and delivered personally or by 
mail. If given by mail, the notice is effective upon deposit in a mailbox, properly 
addressed and postage paid. Notice of cancellation need not take a particular 
form and is sufficient if it indicates, by any form of written expression, the 
intention of the member not to be bound by the contract. If delivered 
personally, the notice is to be accepted by any agent or employee of the club, 
and a receipt for the notice must be given by that agent or employee to the 
person cancelling. 

(c) The entitled refund shall be delivered to the member within fourteen (14) 
days after notice of cancellation is given. 

(d) Rights of cancellation may not be waived or otherwise surrendered. 

(e) Cancellation shall not relieve the member from paying for any merchan- 
dise or services purchased or ordered prior to the date of cancellation. 


History. 
Acts 1986, ch. 863, § 1. 


47-18-503. Contracts — Notice of right to cancel. 


(a) Afully completed copy of every contract shall be delivered to the member 
at the time the contract is signed. Every contract shall constitute the entire 
agreement between seller and member, shall be in writing, shall be signed by 
the member, shall designate the date on which the member signed the contract 
and shall state, clearly and conspicuously in boldface type of a minimum size 
of fourteen (14) points, in immediate proximity to the space reserved for the 
signature of the buyer, the following: 


eg a ee re ee, - 
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MEMBER’S RIGHT TO CANCEL 
If you wish to cancel this contract, you may cancel by delivering or mailing 

a written notice to the company. Certified mail would provide greater 
protection than first class mail, but is not necessary. If you deliver the notice 
personally, you are entitled to a receipt. Your notice must make known that 
you do not wish to be bound by the contract. If the notice is delivered or 
mailed before twelve o’clock midnight (12:00) of the third business day after 
you sign this contract, you are entitled to a refund of the entire consideration 
paid for the contract. The notice must be delivered or mailed to (insert name 
and mailing address of company). If you cancel, the club is required to 
return, within fourteen (14) days of the date on which you give notice of 
cancellation, any payments you have made. 

(b) Until the buying club has complied with this section, the member may 
cancel the contract by notifying the buying club, in any manner and by any 
means, of the member’s intention to cancel and the member is then entitled to 
a refund of the entire consideration paid for the contract. 


History. Section to Section References. 
Acts 1986, ch. 863, § 1. This section is referred to in § 47-18-502. 


47-18-504. Contracts — Nondelivery of goods — Savings claims. 


(a) Every contract shall provide that if any goods, except furniture or custom 
manufactured goods, ordered by the member from the buying club, are not 
delivered to the member or available for pick up by the member at the location 
where the order was placed within six (6) weeks from the date the member 
placed an order for such goods, then any payment by the member for such 
goods in advance of delivery shall, upon the member’s request, be fully 
refunded, unless a predetermined delivery date has been furnished to the 
member in writing at the time the member ordered such goods, and the goods 
are delivered to the member or available for pick up by that date. Every 
contract must disclose that delivery dates for furniture or custom manufac- 
tured goods cannot be predicted, if such is the case. 

(b) Every contract shall provide that all savings claims made by the buying 
club are based on price comparisons with retailers doing business in the trade 
area in which the claims are made if the same or comparable items are offered 
for sale in the trade area and with prices at which the merchandise is actually 
sold or offered for sale. 

(c) Any contract which does not comply with subsections (a) and (b) shall be 
void and unenforceable. 


History. 
Acts 1986, ch. 863, § 1. 


47-18-505. Contracts — Duration. 


No contract shall be valid for a term longer than eighteen (18) months from 
the date upon which the contract is signed. However, a club may allow a 
member to convert such member’s contract into a contract for a period longer 
than eighteen (18) months after the member has been a member of the club for 
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a period of at least six (6) months. The duration of the contract shall be clearly 
and conspicuously disclosed in the contract in boldface type of.a minimum size 
of fourteen (14) points. No contract shall contain an automatic renewal clause; 
provided, that such an agreement may provide for the buyer to exercise a 
renewal. 


History. 
Acts 1986, ch. 863, § 1. 


47-18-506. Exemptions. 


This part shall not apply to: 

(1) Any buyers club in which the total consideration paid by each buyer in 
any manner whatsoever under the contract for discount buying services does 
not exceed fifty dollars ($50.00) over the expected life of the contract; 

(2) Any buyers club in which persons receive discount buyer services 
incidentally as part of a package of services provided to or available to such 
individuals on account of their membership in such organization, which is 
not organized for the profit of any person or corporation or which does not 
have as one (1) of its primary purposes or businesses the provision of 
discount buying services; and 

(3) Any buyers club which files with the director of the division a 
declaration, executed under penalty of perjury by the owner or manager of 
such club, stating that the club does not require or, in the ordinary course of 
business, receive prepayment. 


History. 
Acts 1986, ch. 863, § 1. 


47-18-507. Required disclosures — Unfair or deceptive trade prac- 
tices. 


(a) It is unlawful for any buying club to fail to disclose to a prospective 
member in writing, prior to the sale of any contract for discount buying 
services: 

(1) That goods or services can only be bought through catalogs with no 
opportunity to inspect samples if such is the case; 

(2) The buyers club’s policies regarding warranties or guarantees on 
goods ordered, return of ordered goods by buyers, procedures for cancellation 
of merchandise orders by the buyer, and refunds of deposits for the 
cancellation of orders; 

(3) Any charges, such as estimated freight costs, handling fees, credit life 
or disability insurance, suppliers’ and buyers clubs’ markup, and other costs 
incidental to the purchase of goods through the buyers club and which are to 
be paid by the buyer; 

(4) A list of the categories of merchandise which are available to buyers 
from cooperating suppliers. If the list includes savings claims based on 
reference prices, the reference prices must be those at which the same or 
comparable goods are offered or sold in the trade area; 

(5) Advice that the contract for discount buying service or incidental retail 
installments contracts will be transferred, sold, or assigned to a third party 
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if such practice is to be used by the buyers club; and 

(6) The percentage of the purchase price required as a down payment on 
merchandise orders of any nature. This prohibition applies in all cases 
where rebates are offered, regardless of whether such promised rebates are 
contingent upon the seller’s ability to enroll the referred persons into the 
buyers club. 

(b) It is an unfair or deceptive trade practice for a buying club to: 

(1) Represent that it is affiliated with any other buyers club organization 
or showroom, unless an affiliation in fact exists and unless the prospective 
buyer would be legally entitled to services from the allegedly affiliated 
organization as a result of being a buyer of the subject buyers club. If such 
an affiliation is claimed by the representative of the buyers club, written 
proof of such a binding legal right must be given the prospective buyer, 
including a description of the services available from the affiliated club, 
before the signing of any contract for discount buying services or application; 

(2) Represent that the prospective buyer will be entitled to a particular 
benefit unless that benefit is currently available from the buyers club on a 
regular basis; 

(3) Offer any gifts or consideration of any nature to a prospective buyer as 
a solicitation for such person to attend a buyers club sales presentation or to 
sign a membership application or a contract for discount buying services 
where the club fails to honor or deliver the gift or consideration in 
accordance with the terms of its promise; 

(4) Represent or suggest in any manner that it offers its buyers the lowest 
prices, excluding freight and service charges, available on all categories of 
merchandise handled by the club, unless such is true; or 

(5) Represent that merchandise is available to the buyer from any 
particular supplier unless such is true at the time the representation is 
made. Reference to unavailable suppliers or manufacturers may be made 
only for purposes of allowing prospective buyers to compare merchandise 
costs against those manufacturers which are available through the club. No 
buyers club may represent to a prospective buyer, unless it is true, that the 
club can purchase any item of merchandise at supplier’s cost if the buyer 
provides the club with the necessary model number for the item. 


History. Collateral References. 
Acts 1986, ch. 863, § 1. Constitutional right to jury trial in cause of 
action under state unfair or deceptive trade 
Cross-References, practices law. 54 A.L.R.5th 631. 


Penalty for violations of part, § 47-18-509. 


47-18-508. Requirements nonwaivable. 


Any waiver by the member of this part shall be deemed contrary to public 
policy and shall be void and unenforceable. 


History. 
Acts 1986, ch. 863, § 1. 
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47-18-509. Violations of part — Penalties. 


A violation of this part shall constitute a violation of°the Tennessee 
Consumer Protection Act of 1977, compiled in part 1 of this chapter. For the 
purpose of application of the Tennessee Consumer Protection Act of 1977, any 
violation of this part shall be construed to constitute an unfair or deceptive act 
or practice affecting the conduct of any trade or commerce and subject to the 
penalties and remedies as provided by that act. 


History. action under state unfair or deceptive trade 
Acts 1986, ch. 863, § 1. practices law. 54 A.L.R.5th 631. 


Collateral References. 
Constitutional right to jury trial in cause of 


PART 6 
RENTAL-PURCHASE AGREEMENTS 


47-18-601. Short title. 


This part shall be known and may be cited as the “Tennessee Rental- 
Purchase Agreement Act.” 


History. Law Reviews. 
Acts 1987, ch. 225, § 2. Tennessee Adopts Article 2A of the UCC 


Sankisartaoction Retaeemeen (Robert M. Lloyd), 29 No. 4 Tenn. B.J. 11 (1993). 


This part is referred to in § 47-11-102. 


47-18-602. Legislative findings and purpose. 


The general assembly finds that a significant number of consumers have 
sought to acquire ownership of personal property through rental-purchase 
agreements. Often, these rental-purchase agreements have been offered with- 
out adequate cost disclosures. It is the purpose of this part to assure 
meaningful disclosure of the terms of rental-purchase agreements, to make 
consumers aware of the total cost attendant with such agreements, to inform 
the consumer when ownership will transfer, and to assure accurate disclosures 
of rental-purchase terms in advertising. 


History. 
Acts 1987, ch. 225, § 3. 


47-18-603. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Advertisement” means a commercial message in any medium that 
aids, promotes, or assists directly or indirectly a rental-purchase agreement; 

(2) “Cash price” means the price at which the lessor would have sold the 
property to the consumer for cash on the date of the rental-purchase 
agreement; 

(3) “Consumer” means a natural person who rents personal property 
under a rental-purchase agreement; 
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(4) “Consummation” means the time a consumer becomes contractually 
obligated on a rental-purchase agreement; 

(5) “Division” means the division of consumer affairs in the department of 
commerce and insurance; 

(6) “Lessor” means a person who, in the ordinary course of business, 
regularly leases, offers to lease, or arranges for the leasing of property under 
a rental-purchase agreement; and 

(7) “Rental-purchase agreement” means an agreement for the use of 
personal property by a natural person primarily for personal, family, or 
household purposes, for an initial period of four (4) months or less (whether 
or not there is any obligation beyond the initial period) that is automatically 
renewable with each payment and that permits the consumer to become the 
owner of the property. “Rental-purchase agreement” shall not be construed 
to be, nor be governed by, any of the following: 

(A) A lease or agreement which constitutes a “credit” sale as defined in 

12 CFR 226.2(a)(16) and § 1602(g) of the Truth In Lending Act, compiled 

in 15 U.S.C. § 1601 et seq.; 

(B) A lease which constitutes a “consumer lease” as defined in 12 CFR 

213.2(e); 

(C) Any lease for agricultural, business, or commercial purposes; 
(D) Any lease made to an organization; 
(EK) A lease or agreement which constitutes a “retail installment con- 

tract” or “retail installment transaction” as defined in § 47-11-102; 

(F) A “security interest” as defined in § 47-1-201; or 
(G) A “home solicitation sale” as defined in § 47-18-702. 


History. 
Acts 1987, ch. 225, § 4. 


47-18-604. Required disclosures. 


(a) For each rental-purchase agreement, the lessor shall disclose the follow- 
ing items as applicable: 

(1) A brief description of the leased property, sufficient to identify the 
property to the consumer and lessor; 

(2) The number, amount, and timing of all lease payments necessary to 
acquire ownership of the property; 

(3) The maximum amount of all initial and periodic payments and other 
charges to acquire ownership of the property pursuant to the ownership 
provisions of the rental-purchase agreement; 

(4) A statement that the consumer will not own the property until the 
consumer has made the number of payments and the total of payments 
necessary to acquire ownership; 

(5) Astatement that the total of payments does not include other charges, 
such as late payment, default, pickup, and reinstatement fees, and that the 
consumer should see the contract for an explanation of these charges; 

(6) If applicable, a statement that the consumer is responsible for the fair 
market value of the property if it is lost, stolen, damaged, or destroyed; 

(7) Astatement indicating whether the property is new or used; however, 
a statement that indicates new property is used is not a violation of this part; 
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(8) A statement of the cash price of the property. Where the agreement 
involves a lease for five (5) or more items, a statement of the aggregate cash 
price of all items shall satisfy this requirement; 

(9) The total of initial payments required to be paid before consummation 
of the agreement or delivery of the property, whichever is later; 

(10) Astatement clearly summarizing the terms of the consumer’s options 
to purchase; 

(11) A statement identifying the party responsible for maintaining or 
servicing the property while it is being leased, together with the description 
of that responsibility and a statement that, if any part of a manufacturer’s 
express warranty covers the leased property at the time the consumer 
acquires ownership of the property, it will be transferred to the consumer, if 
allowed by the terms of the warranty; and 

(12) The date of the transaction and the identities of the lessor and 
consumer. 

(b) With respect to matters specifically governed by the federal Consumer 
Credit Protection Act, compliance with such act satisfies the requirements of 
this section. 

(c) Subsection (a) does not apply to a lessor who complies with the disclosure 
requirements of Section 182 of the federal Consumer Credit Protection Act, 15 
U.S.C. § 1667a, 90 Stat. 258, with respect to a rental-purchase agreement 
entered into with a consumer. 


History. U.S.C. § 1601 et seq. and 18 U.S.C. § 891 et 
Acts 1987, ch. 225, § 5. seq. 

Compiler’s Notes. Section to Section References. 
The federal Consumer Credit Protection Act, This section is referred to in §§ 47-18-605, 


referred to in this section, is compiled in 15 47-18-611. 


47-18-605. Form of disclosures. 


(a) The lessor shall disclose to the consumer the information required by 
this part. In a transaction involving more than one (1) consumer, a lessor need 
disclose only to one (1) of the consumers who is primarily obligated. In a 
transaction involving more than one (1) lessor, only one (1) lessor need make 
the required disclosures. 


(b) The disclosures required under this part shall be made no later than the . 


time that the lessor delivers the merchandise to the consumer, or upon 
consummation of the rental-purchase agreement, whichever is earlier. 
(c)(1) The disclosures shall be made using words and phrases of common 
meaning, in a form that the consumer may keep. 

(2) The disclosures required under § 47-18-604 may be made a part of the 
rental-purchase agreement or provided on a separate form. 

(3) The required disclosures shall be set forth clearly and conspicuously. 
The disclosures shall be placed all together, on the front side of the 
rental-purchase agreement or on a separate form. The form setting forth the 
required disclosures must contain spaces for the consumer’s signature and 
the date appearing immediately below the disclosures. The requirements of 
this section shall not have been complied with unless the consumer signs the 
statement and receives, at the time disclosures are made, a legible copy of 
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the signed statement. The inclusion in the required disclosures of a state- 

ment that the consumer received a legible copy of those disclosures shall 

create a rebuttable presumption of receipt thereof. 

(d) Information required to be disclosed may be given in the form of 
estimates and shall be identified as such when the lessor does not know the 
exact information. 

(e) Ifa disclosure becomes inaccurate as the result of any act, occurrence, or 
agreement after delivery of the required disclosures, the resulting inaccuracy 
is not a violation of this part. 

(f) At the lessor’s option, information in addition to that required by 
§ 47-18-604 may be disclosed if the additional information is not stated, 
utilized, or placed in a manner which will contradict, obscure, or distract 
attention from the required information. 


History. 
Acts 1987, ch. 225, § 6. 


47-18-606. Prohibited terms of agreement. 


A rental-purchase agreement may not contain a provision: 

(1) Requiring a confession of judgment; 

(2) Requiring a garnishment of wages; 

(3) Granting authorization to the lessor or a person acting on the lessor’s 
behalf to enter unlawfully upon the consumer’s premises or to commit any 
breach of the peace in the repossession of goods; 

(4) Requiring the consumer to waive any defense, counterclaim, or right of 
action against the lessor or a person acting on the lessor’s behalf in collection 
of payment under the lease or in the repossession of goods; or 

(5) Requiring purchase of insurance from the lessor to cover the merchan- 
dise. 


History. 
Acts 1987, ch. 225, § 7. 


Section to Section References. 
Sections 47-18-606 — 47-18-608 are referred 
to in § 47-18-611. 


47-18-607. Termination and reinstatement provisions. 


(a) Each rental-purchase agreement must: 

(1) Provide that the consumer may terminate the agreement without 
penalty by voluntarily surrendering or returning the merchandise upon 
expiration of any lease term; and 

(2) Contain a provision for reinstatement which, at a minimum: 

(A) Permits a consumer who fails to make a timely rental payment to 
reinstate the agreement, without losing any rights or options which exist 
under the agreement, by the payment of all past due rental charges, the 
reasonable costs of pickup, redelivery, any refurbishing and any applicable 
late fee within five (5) days of the renewal date if the consumer pays 
monthly, or within two (2) days of the renewal date if the consumer pays 
more frequently than monthly; 
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(B) In the case where a consumer, at the request of the lessor or its 
agent, has returned or voluntarily surrendered the property, other than 
through judicial process, permits the consumer to reinstate the agreement 
during a period of not less than thirty (30) days after the date of the return 
of the property. In the event the consumer has paid not less than sixty 
percent (60%) of the amount called for under the contract to obtain 
ownership, the reinstatement period under this subsection (a) shall be 
extended to a total of ninety (90) days after the date of the return of the 
property. In the event the consumer has paid not less than eighty percent 
(80%) of the amount called for under the contract to obtain ownership, the 
reinstatement period under this subsection (a) shall be extended to a total 
of one hundred eighty (180) days after the date of the return of the 
property. 

(b) Nothing in this section prevents a lessor from attempting to repossess 
property during the reinstatement period, but such a repossession does not 
affect the consumer’s right to reinstate. Upon reinstatement, the lessor shall 
provide the consumer with the same property or substitute property of 
comparable quality and condition. 


History. 
Acts 1987, ch. 225, § 8. 


Section to Section References. 
Sections 47-18-606 — 47-18-608 are referred 
to in § 47-18-611. 


47-18-608. Receipts for payments. 


A lessor shall provide the consumer with a written receipt for each payment 
made by cash or money order. 


History. 
Acts 1987, ch. 225, § 9. 


Section to Section References. 
Sections 47-18-606 — 47-18-608 are referred 
to in § 47-18-611. 


47-18-609. Renegotiations — Extensions. 


(a) A renegotiation occurs when an existing rental-purchase agreement is 
satisfied and replaced by a new lease agreement undertaken by the same 
consumer. A renegotiation is a new agreement requiring new disclosures. 
However, events such as the following shall not be treated as renegotiations: 

(1) The addition or return of property in a multiple item agreement or the 
substitution of lease property, if in either case the average payment allocable 

to a payment period is not changed by more than twenty-five percent (25%); 

(2) A deferral or extension of one (1) or more periodic payments, or 
portions of a periodic payment; 

(3) A reduction in charges in the agreement; 

(4) An agreement involving a court proceeding; and 

(5) Any other event described in regulations prescribed by the division. 


589 CONSUMER PROTECTION 47-18-611 


(b) No disclosures are required for any extension of a rental-purchase 
agreement. 


History. 
Acts 1987, ch. 225, § 10. 


47-18-6110. Advertisements. 


(a) If an advertisement for a rental-purchase agreement refers to or states 
the amount of any payment or the right to acquire ownership for any specific 
item, the advertisement also must state clearly and conspicuously the follow- 
ing items, as applicable: 

(1) That the transaction advertised is a rental-purchase agreement; 

(2) The total of payments necessary to acquire ownership; and 

(3) That the consumer acquires no ownership rights if the total amount 
necessary to acquire ownership is not paid. 

(b) Any owner or personnel of any medium in which an advertisement 
appears or through which it is disseminated shall not be liable under this 
section. 

(c) Subsection (a) does not apply to an advertisement which does not refer to 
a specific item of merchandise. The disclosures also need not be made in an 
advertisement which does not refer to or state the amount of any payment, and 
which is published in the yellow pages of a telephone directory or any similar 
directory of business. 

(d) With respect to matters specifically governed by the federal Consumer 
Credit Protection Act, compliance with such act satisfies the requirements of 
this section. 


History. U.S.C. § 1601 et seq. and 18 U.S.C. §§ 891- 
Acts 1987, ch. 225, § 11. 896. 
Compiler’s Notes. Section to Section References. 


The federal Consumer Credit Protection Act, This section is referred to in § 47-18-611. 
referred to in this section, is compiled in 15 


47-18-611. Civil liability. 


(a)(1) A lessor who fails to comply with a requirement imposed in § 47-18- 
604 or §§ 47-18-606 — 47-18-608 with respect to a consumer is liable to the 
consumer in an amount equal to the greater of: 
(A) The actual damages sustained by the customer as a result of the 
violation; or 
(B)(i) In the case of an individual action, twenty-five percent (25%) of 
the total of payments necessary to acquire ownership but not less than 
one hundred dollars ($100) nor greater than one thousand dollars 
($1,000); or 
(ii) In the case of a class action, the amount the court determines to 
be appropriate with no minimum recovery as to each member. The total 
recovery in any class action or series of class actions arising out of the 
same violation may not be more than the lesser of five hundred 
thousand dollars ($500,000) or one percent (1%) of the net worth of the 
lessor. In determining the amount of any award in a class action, the 
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court shall consider, among other relevant factors, the amount of actual 
damages awarded, the frequency and persistence of the violation, the 
lessor’s resources, and the extent to which the lessor’s violation was 
intentional. 
(2) Such lessor is also liable to the consumer for the costs of the action and 
reasonable attorneys’ fees as determined by the court. 

(b) In the case of an advertisement, any lessor who fails to comply with the 
requirements of § 47-18-610 with regard to any person is liable to that person 
for actual damages suffered from the violation, the costs of the action, and 
reasonable attorneys’ fees. 

(c) When there are multiple lessors, liability shall be imposed only on the 
lessor who made the disclosures. When no disclosures have been given, 
liability shall be imposed on all lessors. 

(d) When there are multiple consumers in a rental-purchase agreement, 
there shall be only one (1) recovery of damages under subsection (a) for a 
violation of this part. 

(e) Multiple violations in connection with a rental-purchase agreement 
entitle the consumer to a single recovery under this section. 

(f) A consumer may not take any action to offset any amount for which a 
lessor is potentially liable under subsection (a) against any amount owed by 
the consumer, unless the amount of the lessor’s liability has been determined 
by judgment of a court of competent jurisdiction in an action in which the 
lessor was a party. This subsection (f) does not bar a consumer then in default 
on the obligation from asserting a violation of this part as an original action, 
or as a defense or counterclaim to an action brought by lessor to collect 
amounts owed by the consumer. 

(g) In connection with any transaction covered under this part, the lessor 
shall preserve evidence of compliance with this part for not less than two (2) 
years from the date of consummation of the agreement. 


History. 
Acts 1987, ch. 225, § 12. 


47-18-612. Limitation of actions. 


An action under this part may be brought in any court of competent 
jurisdiction within one (1) year of the date of the occurrence of any violation or 
within six (6) months of the time the rental-purchase agreement, together with 
any renewals or extensions thereof, ceases to be in effect, whichever is greater. 
Notwithstanding the above, an action under this part may be maintained by 
way of recoupment or counterclaim in an action brought against the consumer 
by the lessor or its assignee. 


History. Section to Section References. 
Acts 1987, ch. 225, § 13. This section is referred to in § 47-18-613. 


47-18-613. Liability — Good faith defenses. 


(a) A lessor is not liable under § 47-18-612 for a violation of this part if the 
lessor shows by a preponderance of the evidence that the violation was not 





a, 


591 CONSUMER PROTECTION 47-18-701 


intentional and resulted from a bona fide error, even though the lessor 
maintained procedures reasonably adapted to avoid such an error. Examples of 
a bona fide error include, but are not limited to, clerical, calculation, computer 
malfunction and programming, and printing errors. An error of legal judgment 
with respect to requirements of this title is not a bona fide error. 

(b) A lessor is not liable under this part for any act done or omitted in good 
faith in conformity with any rule, regulation, or interpretation promulgated by 
the attorney general and reporter or by the division or by an official duly 
authorized by the attorney general and reporter or by the division. This rule 
applies even if, after the act or omission has occurred, the rule, regulation, or 
interpretation is amended, rescinded, or determined by judicial or other 
authority to be invalid for any reason. 


History. 
Acts 1987, ch. 225, § 14. 


47-18-614. Criminal liability. 
A willful and intentional violation of this part is a Class C misdemeanor. 


History. 
Acts 1987, ch. 225, § 15; 1989, ch. 591, § 111. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
111. 


PART 7 
HOME SOLICITATION SALES 


47-18-701. Short title. 


This part shall be known and may be cited as the “Tennessee Home 
Solicitation Sales Act of 1974.” 


History. 
Acts 1974, ch. 712, § 1; T.C.A., § 47-16-101. 


Section to Section References. 
This part is referred to in §§ 47-18-125, 47- 
18-2102. 


NOTES TO DECISIONS 


1. Construction. see Consumer Protection Act, chapter 18, part 1 
A violation of this part, either alone or of this title. Laymance v. Vaughn, 857 S.W.2d 

coupled with a violation of the Federal Trade 36, 1992 Tenn. App. LEXIS 930 (Tenn. Ct. App. 

Commission Cooling-Off Period Rule (16 CFR 1992), appeal denied, 1993 Tenn. LEXIS 100 
429.1) is not a per se violation of the Tennes- (Tenn. Mar. 1, 1993). 


Collateral References. 
17 Am. Jur. 2d, Consumer and Borrower 
Protection, §§ 358-363. 
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47-18-702. Part definitions. 


- 


As used in this part, unless the context otherwise requires: 

(1) “Business day” means any calendar day except Sunday, or the follow- 
ing business holidays: New Year’s Day, Washington’s Birthday, Memorial 
Day, Independence Day, Labor Day, Columbus Day, Veterans’ Day, Thanks- 
giving Day, and Christmas Day; 

(2) “Buyer” means buyer or lessee; 

(3) “Goods” means tangible personal property and also includes a mer- 
chandise certificate whereby a writing is issued by the seller which is not 
redeemable in cash and is usable in lieu of cash in exchange for goods or 
services; 

(4) “Home solicitation sale” means a consumer sale or lease of goods (other 
than farm equipment and/or motor vehicles) or services, other than insur- 
ance and securities, in which the seller or a person acting for the seller 
engages in the personal solicitation of the sale or lease at any residence other 
than that of the seller, and the buyer’s agreement or offer to purchase or 
lease is there given to the seller or a person acting for the seller. It does not 
include cash sales of less than twenty-five dollars ($25.00), a sale or lease 
made pursuant to a preexisting revolving charge account, or a sale or lease 
made pursuant to prior negotiations between the parties. It does not include 
real estate sales or listing agreements. It does not include sales of farm 
animals or produce or similar perishable items; and 

(5) “Seller” means seller or lessor. 


History. Section to Section References. 
Acts 1974, ch. 712, § 2; T.C.A., § 47-16-102. This section is referred to in § 47-18-603. 


47-18-703. Cancellation — Buyer’s rights — Exceptions. 


Notwithstanding any other law to the contrary: 

(1) Except as provided in subdivision (5), in addition to any right other- 
wise to revoke an offer, the buyer has the right to cancel a home solicitation 
sale until twelve o'clock midnight (12:00) of the third business day after the 
day on which the buyer signs an agreement or offer to purchase which 
complies with § 47-18-704; 

(2) Cancellation occurs when the buyer gives written notice of cancella- 
tion to the seller at the address stated in the agreement or offer to purchase; 

(3) Notice of cancellation, if given by mail, is given when it is deposited in 
a mailbox properly addressed and postage prepaid; 

(4) Notice of cancellation given by the buyer need not take a particular 
form and is sufficient if it indicates by any form of written expression the 
intention of the buyer not to be bound by the home solicitation sale; 

(5) The buyer may not cancel a home solicitation sale if the buyer requests 
the seller to provide goods or services without delay because of an emer- 
gency, and: 

(A) The seller in good faith makes a substantial beginning of perfor- 
mance of the contract before the buyer gives notice of cancellation; 

(B) In the case of goods, the goods cannot be returned to the seller in 
substantially as good condition as when received by the buyer; and 
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(C) The buyer’s emergency request is in a dated writing personally 
signed by the buyer and which expressly states that the buyer under- 
stands that the buyer is waiving the buyer’s right to cancel the sale under 
this part; 

(6) Except as provided in subdivision (5), any waiver or modification of a 
buyer’s right to cancel is void and of no effect. In the event the seller obtains 
from the buyer a waiver or modification of the buyer’s right to cancel, the 
buyer’s right to cancel shall commence on the first business day following the 
buyer’s learning that the waiver or modification is void and of no effect. 


History. 
Acts 1974, ch. 712, § 3; T.C.A., § 47-16-103. 


47-18-704. Cancellation — Notice to buyer of rights. 


(a) In a home solicitation sale, unless the buyer requests the seller to 
provide goods or services without delay in an emergency, the seller must 
present to the buyer a receipt if it is a cash or credit card sale or, in the case of 
a credit sale, obtain the buyer’s signature to a written agreement or offer to 
purchase which designates as the date of the transaction the date on which the 
buyer actually makes payment in whole or in part or signs. Contained on any 
such receipt, written agreement, or offer to purchase, there shall be a readily 
legible statement as described in subsection (b). 

(b) The statement required in subsection (a) shall: 

(1) Appear on the front side of the receipt or contract, or immediately 
above the buyer’s signature, under the conspicuous caption: “BUYER’S 

RIGHT TO CANCEL’; and 


(2) Read as follows: “If this agreement was solicited at your residence 
and you do not want the goods or services, you may cancel this agreement by 
mailing a notice to the seller. The notice must say that you do not want the 
goods or services and must be mailed before twelve o’clock midnight (12:00) 
of the third business day after you sign this agreement. The notice must be 
mailed to: ii 

(insert name and mailing address of seller). 


(c) In lieu of the form of notice required by subsection (b), a seller may 
comply with the requirements of the federal statutes, rules, or regulations 
governing the form of notice of the right of cancellation in door-to-door sales. 

(d) Until the seller has complied with this section, the buyer may cancel the 
home solicitation sale by notifying the seller in any manner and by any means 
of the buyer’s intention to cancel. 

(e) A home solicitation sale shall be deemed to be in compliance with the 
notice requirements of this statute if: 

(1) The buyer may at any time: 

(A) Cancel the order; 

(B) Refuse to accept delivery of the goods without incurring any 
obligation to pay for them; or 

(C) Return the goods to the seller and receive a full refund for any 
amount the buyer has paid; and 
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(2) The buyer’s right to cancel the order, refuse delivery, or return the 
goods without obligation or charge at any time is clearly and unmistakably 
set forth on the face or reverse side of the sales ticket. 


History. cial Arbitration and the 1983 Tennessee Uni- 
Acts 1974, ch. 712, § 4; T.C.A., § 47-16-104. form Arbitration Act (Lewis L. Laska), 20 No. 4 


Section to Section References. Tenn. Bd.'23 (19684). 


This section is referred to in § 47-18-703. 


Law Reviews. 
A General Practitioner’s Guide to Commer- 


47-18-705. Cancellation — Refund of payments — Lien pending re- 
fund. 


(a) Except as provided in this section, within ten (10) days after a home 
solicitation sale has been cancelled or an offer to purchase revoked the seller 
must tender to the buyer any payments made by the buyer and any note or 
other evidence of indebtedness. 

(b) If the down payment includes goods traded in, the goods must be 
tendered in substantially as good condition as when received by the seller. If 
the seller fails to tender the goods as provided by this section, the buyer may 
elect to recover an amount equal to the trade-in allowance stated in the 
agreement. 

(c) Until the seller has complied with the obligations imposed by this 
section, the buyer may retain possession of goods delivered to the buyer by the 
seller and has a lien on the goods in the buyer’s possession or control for any 
recovery to which the buyer is entitled. 


History. Cited: 
Acts 1974, ch. 712, § 5; T.C.A., § 47-16-105. Laymance v. Vaughn, 857 S.W.2d 36, 1992 


Section to Section References. Top App, LIS P30, repre s Seri tee 


This section is referred to in § 47-18-706. 


47-18-706. Cancellation — Return of goods — Compensation for ser- 
vices. 


(a) Except as provided in § 47-18-705(c), within a reasonable time after a 
home solicitation sale has been cancelled or an offer to purchase revoked, the 
buyer upon demand must tender to the seller any goods delivered by the seller 
pursuant to the sale but the buyer is not obligated to tender at any place other 
than the buyer’s residence. If the seller fails to demand possession of goods 
within twenty (20) days after cancellation or revocation, the goods become the 
property of the buyer without obligation to pay for them. 

(b) The buyer has a duty to take reasonable care of the goods in the buyer’s 
possession before cancellation or revocation and for a reasonable time there- 
after, during which time the goods are otherwise at the seller’s risk. 

(c) If the seller has performed any services pursuant to a home solicitation 
sale prior to its cancellation, the seller is entitled to compensation only to the 
extent of the fair market value for any such services performed prior to 
cancellation. 
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History. 
Acts 1974, ch. 712, § 6; T.C.A., § 47-16-106. 


Cited: 
Laymance v. Vaughn, 857 S.W.2d 36, 1992 
Tenn. App. LEXIS 930 (Tenn. Ct. App. 1992). 


47-18-707. Misrepresentation of seller’s identity. 


Notwithstanding any other law, if at the time of a home solicitation a seller 
or the seller’s agent should fail to immediately identify such person as a seller 
or lessor, or should the seller or agent represent or imply that the seller’s or 
agent’s purpose at the time of solicitation is anything other than selling or 
leasing if that is not substantially true, the buyer shall have a total of thirty 
(30) days to cancel any home solicitation sales contract there entered into in 
the same manner and to the same extent as otherwise provided by this 
chapter; provided, that the goods or merchandise are made available for the 
seller’s repossession and are tendered back to the seller in substantially as 
good condition as when received by the buyer. 


History. 
Acts 1974, ch. 712, § 7; T.C.A., § 47-16-107. 


47-18-708. Nonwaivable buyer’s rights. 


(a) No seller shall use a form or contract in providing goods or services that 
purports to waive a buyer’s right to obtain: 
(1) Punitive damages; 
(2) Exemplary damages; 
(3) Treble damages; or 
(4) Attorney’s fees. 
(b) Any form or contract containing a prohibited provision as described 
above shall be deemed unconscionable and unenforceable as to such provision. 


History. 
Acts 2001, ch. 116, § 1. 


PART 8 
EQUAL CONSUMER CREDIT 


47-18-8001. Short title. 


This part shall be known and may be cited as the “Tennessee Equal 
Consumer Credit Act of 1974.” 


History. Section to Section References. 
Acts 1974, ch. 727, § 1; T.C.A., § 47-17-101. This part is referred to in §§ 47-18-104, 47- 


18-109, 47-18-111. 
Cross-References. 


Action for deceptive practices not applicable, Collateral References. 

§ 47-18-109. 17 Am. Jur. 2d, Consumer and BorrowerPro- 
Open-end mortgages and mortgages securing tection, §§ 169-193, 264. 

future advances, title 47, ch. 28. 47 C.J.S. Interest and Usury; Consumer 
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Credit § 345 et seq. 
Consumer Credit & 31. 


47-18-802. Unlawful discrimination. 


(a) It is unlawful for any creditor or credit card issuer to discriminate 
between equally qualified individuals, whether male or female, or whether 
disabled, or to discriminate solely on account of marital status against any 
individual, with respect to the approval or denial of terms of credit in 
connection with any consumer credit sale, whether or not under an open end 
credit plan, any consumer loan, or any other extension of consumer credit, or 
with respect to the issuance, renewal, denial, or terms of any credit card. 

(b) “Disabled,” as used in this section, means any physically disabled person 
who meets the requirements for disabled drivers established in § 55-21-102(3) 
and (4), and any other individual not otherwise covered under this section who 
is certified as disabled by a physician duly licensed to practice medicine in 
Tennessee. 

(c) Any requirement of a public utility for the continuation of a utility 
service account in the name of the spouse in whose name the account was 
originally opened shall not be a violation of this section where both spouses 
reside in the same household and have the benefit of the utility service. 


History. Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
Acts 1974, ch. 727, § 2; 1978, ch. 610, § 1;  L. Rev. 785 (1983). 


1983, ch. 310, §§ 1, 2; T.C.A., § 47-17-102. 
Collateral References. 


Section to Section References. Recovery of damages for emotional distress 
This section is referred to in §§ 47-18-104, resulting from discrimination because of sex or 
47-18-803. marital status. 61 A.L.R.3d 944. 


Law Reviews. 
Selected Tennessee Legislation of 1983 (N. L. 


47-18-803. Damages and attorney’s fees. 


Any creditor or credit card issuer who discriminates against any individual 
in a manner prohibited by § 47-18-802 is liable to such individual in damages 
in an amount equal to the sum of: 

(1) In the case of an individual action, not less than one hundred dollars 

($100) nor more than one thousand dollars ($1,000); 

(2) In the case of a class action, not more than ten thousand dollars 

($10,000); and 

(3) In the case of any successful action to enforce the foregoing liability, 
the costs of the action together with a reasonable attorney’s fee as deter- 
mined by the court. 


History. v. Crouch, 688 S.W.2d 439, 1984 Tenn. App. 
Acts 1974, ch. 727, § 3; T.C.A., § 47-17-103. LEXIS 3449 (Tenn. Ct. App. 1984). 
Cited: 


Four Seasons Gardening & Landscaping, Inc. 
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47-18-804. Jurisdiction and limitation of actions. 


Any action brought under this part may be brought in any court of competent 
jurisdiction in this state during a period of one (1) year commencing on the date 
of occurrence of the violation. 


History. 
Acts 1974, ch. 727, § 4; T.C.A., § 47-17-104. 


47-18-805. Liability of spouse. 


Where the applicant for credit is married, the spouse of the applicant shall 
not be liable, other than to the extent common law liability is imposed for 
furnishing necessaries, for any debts, charges, or accounts where the spouse 
has not signed the application for credit. 


History. 
Acts 1974, ch. 727, § 6; 1975, ch. 378, § 1; 
T.C.A., § 47-17-105. 


PART 9 
UNSOLICITED MERCHANDISE 


47-18-901. Rights of recipient. 


Unless otherwise agreed, where unsolicited goods, wares, or merchandise of 
a value of less than fifty dollars ($50.00) is delivered by United States mail or 
United Parcel Service to a person who has not actually ordered or requested it, 
either orally or in writing, the person has a right to refuse to accept delivery of 
it, is under no duty to return it to the sender, is under no duty to preserve and 
safe-keep it, and may at the person’s option deem it to be, for all purposes, an 
outright and unconditional gift and may use or dispose of it in any lawful 
manner without any obligation on the person’s part to the sender. 


History. Law Reviews. 
Acts 1969, ch. 162, § 1; T.C.A., §§ 47-15-114, The Unsolicited Gift Act, 39 Tenn. L. Rev. 
47-21-101. 201. 


47-18-902. Defense against action for value or return of goods. 


In any action for the monetary value or for the return of such unsolicited 
goods, wares, or merchandise, it shall be a complete defense that it was 
delivered voluntarily by the plaintiff and was not actually ordered or requested 
by the defendant, either orally or in writing. 


History. 
Acts 1969, ch. 162, § 1; T.C.A., §§ 47-15-114, 
47-21-102. 
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PART 10 
CREDIT SERVICES BUSINESSES 


47-18-1001. Short title. 


This part shall be known and may be cited as the “Tennessee Credit Services 
Businesses Act.” 


History. was enacted as a substitute. Chapter 662 never 
Acts 1988, ch. 897, § 1. went into effect. 


Code Commission Notes. Chapter 662 of Section to Section References. 
the Public Acts of 1988 was recalled from the This part is referred to in §§ 47-18-125, 47- 
office of the Secretary of State and Chapter 897 18-2102. 


47-18-1002. Part definitions. 


As used in this part, unless the context otherwise requires: 
(1) “Attorney general” means the office of the attorney general and 
reporter; 
(2) “Consumer” means any individual who is solicited to purchase or who 
purchases the services of a credit services business; 
(3)(A) “Consumer report” means any written, oral, or other communica- 
tion of any information by a consumer reporting agency bearing on a 
consumer’s credit worthiness, credit standing, credit capacity, character, 
general reputation, personal characteristics, or mode of living, which is 
furnished or is used or expected to be used or collected in whole or in part 
for the purpose of serving as a factor in establishing the consumer’s 
eligibility for: 

(i) Credit or insurance to be used primarily for personal, family, or 
household purposes; 

(ii) Employment purposes; or 

(iii) Other purposes which shall be limited to the following 
circumstances: 

(a) In response to the order of a court having jurisdiction to issue the 
order; 

(6) In accordance with the written instructions of the consumer to 
whom the report relates; or 

(c) To a person which the agency has reason to believe: 

(1) Intends to use the information in connection with a credit trans- 
action involving the consumer on whom the information is to be 
furnished and involving the extension of credit to or review or collection 
of an account of, the consumer; 

(2) Intends to use the information for employment purposes; 

(3) Intends to use the information in connection with the underwrit- 
ing of insurance involving the consumer; 

(4) Intends to use the information in connection with adetermination 
of the consumer’s eligibility for a license or other benefit granted bya _ 
governmental instrumentality required by law to consider an appli- 
cant’s financial responsibility or status; or 
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(5) Otherwise has a legitimate business need for the information in 
connection with a business transaction involving the consumer; 
(B) “Consumer report” does not include: 
(i) Any report containing information solely as to transactions or 
experiences between the consumer and the person making the report; 
(ii) Any authorization or approval of a specific extension of credit 
directly or indirectly by the issuer of a credit card or similar device; or 
(iii) Any report in which a person who has been requested by a third 
party to make a specific extension of credit directly or indirectly to a 
consumer conveys the person’s decision with respect to the request, if 
the third party advises the consumer of the name and address of the 
person to whom the request was made, and the person makes the 
disclosures to the consumer as to the exact nature of the request and the 
effect of the report on its decision to extend credit; 
(4A) “Consumer reporting agency” means any person who, for monetary 
fees, dues, or on a cooperative nonprofit basis, regularly engages in whole 
or in part in the practice of assembling or evaluating consumer credit 
information or other information on consumers for the purpose of furnish- 
ing consumer reports to third parties, and who uses any means or facility 
of commerce for the purpose of preparing or furnishing consumer reports; 
(B) “Consumer reporting agency” does not include a private detective or 
investigator licensed under title 62, chapter 26; 
(5)(A) “Credit services business” means any person who, with respect to 
the extension of credit by others, sells, provides, or performs, or represents 
that such person can or will sell, provide, or perform any of the following 
services in return for the payment of money or other valuable 
consideration: 
(i) Improving a consumer’s credit record, history, or rating; 
(ii) Obtaining an extension of credit for a consumer; or 
(iii) Providing advice or assistance to a consumer with regard to 
either (i) or (ii) of this subdivision (5)(A); 
(B) “Credit services business” does not include: 
(i) The making, arranging, or negotiating directly for a loan or 
extension of credit under the laws of this state or the United States; 
(ii) Any bank, trust company, savings bank, or savings institution 
whose deposits or accounts are eligible for insurance by the federal 
deposit insurance corporation or any credit union organized and char- 
tered under the laws of this state or the United States; 
(iii) Any nonprofit organization exempt from taxation under Section 
501(c)(3) of the Internal Revenue Code (26 U.S.C. § 501(c)(3)); 
(iv) Any person licensed as a real estate broker by this state where 
the person is acting within the course and scope of that license; 
(v) Any person licensed to practice law in this state where the person 
renders services within the course and scope of that person’s practice as 
a lawyer; 
(vi) Any broker-dealer registered with the securities and exchange 
commission or the commodity futures trading commission where the 
broker-dealer is acting within the course and scope of that regulation; or 
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(vii) Any consumer reporting agency as defined in the Federal Fair 
Credit Reporting Act (15 U.S.C. §§ 1681-1681t); 

(6) “Extension of credit” means the right to defer payment of debt or to 
incur debt and defer its payment, offered or granted primarily for personal, 
family, or household purposes; 

(7) “File,” when used in connection with information on any consumer, 
means all of the information on that consumer recorded and retained by a 
consumer reporting agency regardless of how the information is stored; 

(8) “Investigative consumer report” means a consumer report or portion of 
it in which information on a consumer’s character, general reputation, 
personal characteristics, or mode of living is obtained through personal 
interviews with neighbors, friends, or associates of the consumer reported on 
or with others with whom the consumer is acquainted, or who may have 
knowledge concerning any items of information. However, the information 
does not include specific factual information on a consumer’s credit record 
obtained directly from a creditor of the consumer or from a consumer 
reporting agency, when the information was obtained directly from a creditor 
of the consumer or from the consumer; and 

(9) “Person” includes an individual, corporation, government or govern- 
mental subdivision or agency, business trust, estate, trust, partnership, 
association, two (2) or more persons having a joint or common interest, and 
any other legal or commercial entity. 


History. Section to Section References. 
Acts 1988, ch. 897, § 2; 1998, ch. 854, § 1. This section is referred to in § 47-18-5503. 


47-18-1003. Prohibited practices. 


A credit services business, and its salespersons, agents and representatives, 
and independent contractors who sell or attempt to sell the services of a credit 
services business, shall not do any of the following: 

(1) Charge or receive any money or other valuable consideration prior to 
full and complete performance of the services that the credit services 
business has agreed to perform for or on behalf of the consumer, including all 
representations made orally or in writing. “Full and complete performance” 
means fulfillment of all items listed in the contract and other solicitations or 
communications to consumers; 

(2) Charge or receive any money or other valuable consideration solely for 
referral of the consumer to a retail seller or to any other credit grantor who 
will or may extend credit to the consumer, if the credit that is or will be 
extended to the consumer is upon substantially the same terms as those 
available to the general public; 

(3) Make, or counsel or advise any consumer to make, any statement that 
is untrue or misleading and which is known, or which by the exercise of 
reasonable care should be known, to be untrue or misleading, to a consumer 
reporting agency or to any person who has extended credit to a consumer or 
to whom a consumer is applying for an extension of credit, with respect to a 
consumer's creditworthiness, credit standing, or credit capacity; 

(4) Make or use any untrue or misleading representations in the offer or 
sale of the services of a credit services business or engage, directly or 
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indirectly, in any act, practice, or course of business which operates or would 
operate as a fraud or deception upon any person in connection with the offer 
or sale of the services of a credit services business; or 

(5) Create, or assist or advise the consumer to create a new credit record 
by using a different name, address, social security number, or employee 
identification number; 

(6) Provide, in any manner, the services of a credit services business 
within this state, without registering a bond consistent with § 47-18-1011; 

(7) Remove, assist or advise the consumer to remove or otherwise alter 
adverse information from the consumer’s credit record which is accurate or 
not obsolete; 

(8) Create, assist or advise the consumer to request that positive infor- 
mation be inserted or included on the consumer’s credit record which is false, 
inaccurate or obsolete; 

(9) Use a program or plan which uses or employs installment payments 
featuring payments charged directly to a credit card prior to full and 
complete performance of the services that the credit services business has 
agreed to perform for or on behalf of the consumer; or 

(10) Engaging in any violation of the federal Consumer Credit Protection 
Act. 


History. referred to in this section, is compiled in 15 
Acts 1988, ch. 897, § 3; 1998, ch. 854, §§ 2,3. U.S.C. § 1601 et seq. and 18 U.S.C. § 891 et 
- seq. 


Compiler’s Notes. 
The federal Consumer Credit Protection Act, 


47-18-1004. Information statement required — Record on file. 


(a) Before the execution of a contract or agreement between a consumer and 
a credit services business or the receipt by the credit services business of any 
money or other valuable consideration, whichever occurs first, the credit 
services business shall provide the consumer with an information statement in 
writing containing all of the information required under § 47-18-1005. 

(b) The credit services business shall maintain on file or microfilm for a 
period of two (2) years from the date of the consumer’s acknowledgement an 
exact copy of the information statement personally signed by the consumer 
acknowledging receipt of a copy of the information statement. 


History. Section to Section References. 
Acts 1988, ch. 897, § 4. This section is referred to in § 47-18-1005. 


47-18-1005. Contents of information statement. 


The information statement required under § 47-18-1004 shall include all of 
the following: 
(1)(A) A complete and accurate statement of the consumer’s right to 
review any file on the consumer maintained by any consumer reporting 
agency, and the right of the consumer to receive a copy of a consumer 
report containing all information in that file as provided under the federal 
Fair Credit Reporting Act (15 U.S.C. § 1681g); 
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(B) A statement that a copy of the consumer report containing all 
information in the consumer’s file will be furnished free-of charge by the 
consumer reporting agency, if requested by the consumer within thirty 
(30) days from receipt of the consumer’s request; and 

(C) A statement that a nominal charge, not to exceed eight dollars 
($8.00), may be imposed on the consumer by the consumer reporting 
agency for a copy of the consumer report containing all information in the 
consumer’s file, if the consumer has not been denied credit within sixty 
(60) days from receipt of the consumer’s request. 

(2) Acomplete and accurate statement of the consumer’s right to dispute 
the completeness or accuracy of any item contained in any file on the 
consumer that is maintained by any consumer reporting agency, as provided 
under the federal Fair Credit Reporting Act (15 U.S.C. § 16811); 

(3) Acomplete and detailed description of the services to be performed by 
the credit services business for or on behalf of the consumer, and the total 
amount the consumer will have to pay, or become obligated to pay, for the 
services; 

(4)(A) Name and address of the surety company which issued the bond in 

accordance with § 47-18-1011; 

(B) Astatement explaining the consumer’s right to proceed against the 
bond; and 
(5) A complete and accurate statement of the availability of nonprofit 

credit counseling. 


History. Section to Section References. 
Acts 1988, ch. 897, § 5; 1998, ch. 854, §§ 4, This section is referred to in § 47-18-1004. 
10. 


47-18-1006. Contract — Cancellation notice. 


(a) Every contract between a consumer and a credit services business for the 
purchase of the services of the credit services business shall be in writing, 
dated, signed by the consumer, and shall include all of the following: 

(1) A conspicuous statement in size equal to at least ten (10) point bold 
type, in immediate proximity to the space reserved for the signature of the 
consumer, as follows: 


“You, the buyer, may cancel this contract at any time prior to twelve 
o'clock midnight (12:00) of the fifth business day after the date of the 
transaction. See the attached notice of cancellation form for an 
explanation of this right.”; 

(2) The terms and conditions of payment, including the total of all 
payments to be made by the consumer, whether to the credit services 
business or to some other person; 

(3) A complete and detailed description of the services to be per- 
formed and the results to be achieved by the credit services business for 
or on behalf of the consumer, including all guarantees and all promises 
of full or partial refunds and a list of the adverse information appearing 
on the consumer’s credit report that the credit services business expects 
to have modified; and 
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(4) The principal business address of the credit services business and 
the name and address of its agent in this state authorized to receive 
service of process. 
(b)(1) The contract shall be accompanied by a completed form in duplicate, 
captioned “NOTICE OF CANCELLATION,” which shall be attached to the 
contract and easily detachable, and which shall contain in at least ten (10) 
point bold type the following statement: 


NOTICE OF CANCELLATION 


You may cancel this contract, without any penalty or obligation, at any 
time prior to twelve o'clock midnight (12:00) of the fifth business day after 
the date the contract is signed. 

If you cancel, any payment made by you under this contract will be 
returned within ten (10) days following receipt by the seller of your 
cancellation notice. 

To cancel this contract, mail or deliver a signed and dated copy of this 


cancellation notice, or any other written notice, to____—« (Name of Seller) 
at (Address of Seller) 

(Place of Business) not later than 
twelve o'clock midnight (12:00) (Date) 


I HEREBY CANCEL THIS TRANSACTION. 





Date (Buyer’s Signature) 
(2) A copy of the fully completed contract and all other documents the 
credit services business requires the consumer to sign shall be given by the 
credit services business to the consumer at the time they are signed. 


History. 
Acts 1988, ch. 897, § 6; 1998, ch. 854, § 5. 


47-18-1007. Violations — Proof of exemption. 


(a) Any breach by a credit services business of a contract under this part, or 
of any obligation arising under it, constitutes a violation of this part. 

(b) Any contract for services from a credit services business that does not 
comply with the applicable provisions of this part shall be void and unenforce- 
able as contrary to the public policy of this state. 

(c) Any waiver by a consumer of any of the provisions of this part shall be 
deemed void and unenforceable by a credit services business as contrary to 
public policy of this state, and any attempt by a credit services business to have 
a consumer waive rights given by this part constitutes a violation of this part. 

(d) In any proceeding involving this part, the burden of proving an exemp- 
tion or an exception from the definition is upon the person claiming it. 


History. 
Acts 1988, ch. 897, § 7. 
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47-18-1008. Damages, private actions. 


+ 


(a) In any private action, any credit services business, which willfully fails 
to comply with any requirement imposed under this part with respect to any 
consumer, is liable to the consumer in an amount equal to the sum of: 

(1) Any actual damages sustained by the consumer as a result of the 
failure, or any amount paid by the person to the credit services business 
whichever is greater. This remedy is supplemental to any other remedy 
contained within this chapter. 

(2) Such amount of punitive damages as the court may allow. 

(b) In any private action, any credit services business which is negligent in 
failing to comply with any requirement imposed under this part with respect 
to any consumer is liable to that consumer in an amount equal to the sum of 
any actual damages sustained by the consumer as a result of the failure. 


History. 
Acts 1988, ch. 897, § 8; 1998, ch. 854, § 6. 


47-18-1009. Limitation of actions. 


A private action to enforce any liability created under this part may be 
brought within two (2) years from the date on which the liability arises, except 
that where a defendant has materially and willfully misrepresented any 
information required under this part to be disclosed to a consumer, and the 
information so misrepresented is material to the establishment of the defen- 
dant’s liability to that consumer under this part, the action may be brought at 
any time within two (2) years after discovery by the consumer of the 
misrepresentation. No action brought by the attorney general and reporter 
shall be subject to the limitation of actions contained herein. 


History. 
Acts 1988, ch. 897, § 9; 1998, ch. 854, § 7. 


47-18-1010. Violation of Consumer Protection Act — Institution of 
proceedings. 


(a) Aviolation of this part constitutes a violation of the Tennessee Consumer 
Protection Act of 1977, compiled in part 1 of this chapter. For the purpose of 
application of the Tennessee Consumer Protection Act of 1977, any violation of 
this part shall be construed to constitute an unfair or deceptive act or practice 
affecting the conduct of any trade or commerce and subject to the penalties and 
remedies as provided by that act. 

(b) If the attorney general has reason to believe that any credit services 
business, or any salesperson, agent, representative, or independent contractor 
acting on behalf of a credit services business, has violated any provision of this 
part, the attorney general may institute a proceeding under this chapter. 


History. Collateral References. 
Acts 1988, ch. 897, § 10; 1998, ch. 854, § 8. Constitutional right to jury trial in cause of 
Gackion ta Seetion Betarences action under state unfair or deceptive trade 


This section is referred to in § 47-18-1011. practices law. 54 A.L.R.5th 631, 
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47-18-1011. Bond. 


(a) In order to provide a degree of protection to customers of credit services 
businesses, each credit services business shall post a bond of one hundred 
thousand dollars ($100,000) with the department of commerce and insurance. 
Such bond may be made through deposit of cash, a certificate of deposit, 
securities, or with a bond issued by a corporate surety acceptable to the 
commissioner. 

(b) The bond must be maintained for two (2) years following the date on 
which the credit services business ceases to conduct business in this state. 

(c) In an action brought by the attorney general and reporter pursuant to 
§ 47-18-1010, the attorney general and reporter shall have the right to request 
that the total amount of the bond posted by the credit services business be 
awarded to the state for consumer restitution or civil penalties. 

(d) Notwithstanding subsection (a), any credit services business that was 
registered with the division of consumer affairs in the department of commerce 
and insurance on May 1, 1998, in this state shall only be required to post a 
bond in the amount of ten thousand dollars ($10,000) with the department. 
Such bond may be made through deposit of cash, a certificate of deposit, 
securities, or with a bond issued by a corporate surety acceptable to the 
commissioner. 


History. Section to Section References. 
Acts 1988, ch. 897, § 11; 1998, ch. 854, § 9; This section is referred to in §§ 47-18-1003, 
2000, ch. 874, § 1. 47-18-1005. 
PART 11 
[RESERVED] 
PART 12 


WATER TREATMENT DEVICES 


47-18-1201. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Contaminant” or “contamination” means any health-related physical, 
chemical, biological, or radiological substance or matter in water; 

(2) “Person” means any individual, partnership, firm, corporation or 
association, or any employee or agent thereof; and 

(3) “Water treatment device” means any product that: 

(A) Is designed to alter the chemical or physical properties or charac- 
teristics of drinking water or plumbing, or which the seller, lessor or renter 
claims can alter the chemical or physical properties or characteristics of 
drinking water or plumbing; and 

(B) Is used or sold, leased or rented for use on residential property. 


History. 
Acts 1989, ch. 367, § 1. 


47-18-1202 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 606 


47-18-1202. Prohibited acts. 


It is unlawful for any person to do any of the following in connection with the 
sale, lease, rental, offer to sell, lease, rent or other disposition of water 
treatment devices: 

(1) Make any untrue or misleading oral or written statements regarding 
the presence of one (1) or more contaminants in drinking water, or the 
performance of water treatment devices, including, but not limited to, the 
following oral or written statements: 

(A) Any contaminant exists or may exist in the drinking water of any 
person to whom the statement is directed unless the statement is 
reasonably based on factual data; 

(B) A relationship between water quality and acute or chronic illness 
exists as a scientific certainty unless that statement is reasonably based 
on factual data; 

(C) The public water system, utility, or treatment plant that supplies 
drinking water to the person to whom the statement is directed does not 
test, treat or remove particular contaminants actually present in the 
water unless the statement is reasonably based on factual data; 

(D) The drinking water supplied by the public water system, utility or 
treatment plant to the person to whom the statement is directed is or may 
be unsafe to drink unless the statement is reasonably based on factual 
data; 

(E) A water treatment device removes particular contaminants from 
drinking water unless the statement is reasonably based on factual data 
in existence at the time the statement is made; 

(F) Use news events, reports or descriptions of water problems or 
health hazards associated with water systems or suppliers in a false or 
misleading manner; 

(G) A water treatment device would provide a health benefit or dimin- 
ish a health risk unless the statement is reasonably based on factual data; 
and 

(H) A water treatment device will solve or contribute to the solution of 
any problem unless the statement is reasonably based on factual data; 
(2) Make any statement about the ability of a water treatment device to 

remove particular contaminants in such a manner as to imply falsely that 

any of those contaminants are present in excess of permitted levels in the 
drinking water of the person to whom the statement is made; 

(3) Perform tests or demonstrations of the individual consumer’s drinking 
water without also clearly informing the consumer of the results, scope and 
limits of the test or demonstration; 

(4) Use pictures, exhibits, graphs, charts, other graphic portrayals, en- 
dorsements or testimonials in a false or misleading manner; 

(5) Fail to disclose clearly and conspicuously, in writing, to the purchaser, 
lessee or renter, the importance of maintaining the water treatment device 
according to the manufacturer’s instructions, including, if applicable, the 
replacement of screens and filters. In addition, a separate printed gummed 
label, tag or other convenient form of reminder of the importance of proper 
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maintenance shall be provided to the purchaser, lessee or renter; 

(6) Represent expressly or implicitly that the person is authorized by, or 
associated in any manner with, a governmental agency without the express 
written authorization of that agency; or 

(7) Represent an expected life of a water treatment device or component 
thereof unless it is reasonably based on factual data. 


History. 
Acts 1989, ch. 367, § 2. 


47-18-1203. Prohibited practices under Consumer Protection Act. 
Any violation of this part is a prohibited practice under § 47-18-104. 


History. 
Acts 1989, ch. 367, § 3. 
PART 13 
KEROSENE AND MOTOR FUELS QUALITY 
INSPECTION 


47-18-1301. Short title. 


This part shall be known and may be cited as the “Kerosene and Motor Fuels 
Quality Inspection Act of 1989.” 


History. Sale of motor fuel and lubricating oil, title 55, 
Acts 1989, ch. 397, § 1. ch. 15. 

Cross-References. Section to Section References. 
Gasoline tax, title 67, ch. 3, parts 12 to 24. This part is referred to in § 47-25-2002. 


47-18-1302. Legislative intent. 


It is the intent of the general assembly, through this enactment, to promote 
and protect the public health, safety and welfare by ensuring that kerosene 
and motor fuels: 

(1) Are adequately labeled and posted; and 
(2) Meet or exceed certain minimum standards of quality. 


History. 
Acts 1989, ch. 397, § 2. 


47-18-1303. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “American Society for Testing and Materials (ASTM) means the 
national scientific and technical organization formed for the development of 
standards on characteristics and performance of materials, products, sys- 
tems, and services, and the promotion of related knowledge; 

(2) “Commissioner” means the Tennessee commissioner of agriculture or 
a departmental employee designated by the commissioner to act as the 
commissioner’s representative for purposes of this part; 
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(3) “Convey for consumption in Tennessee” means to commercially refine, 
blend, store, transport, distribute, retail, or otherwise participate in the 
preparation or transmittal of kerosene or motor fuels for use by consumers 
within this state; 

(4) “Department” means the Tennessee department of agriculture; 

(5) “Diesel fuel” means refined oils commonly used in internal combustion 
engines where ignition occurs by pressure and not by electric spark, the 
classification of which shall be defined by the American Society for Testing 
and Materials; 

(6) “Field inspector” means an employee of the department, or an em- 
ployee of a person contracting with the department, whose duties and 
responsibilities include the collection of kerosene or motor fuel samples for 
testing and other activities related to enforcement of this part; 

(7) “Gasoline” means a volatile mixture of liquid hydrocarbons generally 
containing small amounts of additives suitable for use as a fuel in spark- 
ignition internal combustion engines; 

(8) “Gasoline-alcohol blend” means a blend consisting primarily of gaso- 
line and containing by volume at least one percent (1%) ethanol (ethyl 
alcohol) or methanol (methyl alcohol), or both; 

(9) “Kerosene” means a refined oil intended for heating or illuminating 
use, the classification of which shall be defined by the American Society for 
Testing and Materials; 

(10) “Motor fuel” means any liquid product used for the generation of 
power in an internal combustion or turbine engine and includes, but is not 
necessarily limited to, gasoline, diesel fuel and gasoline-alcohol blends; and 

(11) “Person” means an individual, partnership, corporation, company, 
firm, association or other business entity. 


History. 
Acts 1989, ch. 397, § 3. 


47-18-1304. Labeling and posting — Standards — Waiver of standards 
or alternative standards. 


(a) Kerosene and motor fuels conveyed for consumption in Tennessee shall 
be labeled and posted in accordance with applicable federal and state law. 
(b) Kerosene and motor fuels conveyed for consumption in Tennessee shall 
meet the standards established for such products in the annual book of ASTM 
standards, and supplements thereto; provided, that by duly promulgated rule: 
(1) The department may adopt alternative volatility standards for gaso- 
line-alcohol blends; provided, that the alternative standards are consistent 
with the protection and promotion of public health, safety and welfare; and 
(2) The department shall adopt as a substitute standard any provision of 
federal law which imposes requirements in conflict with an ASTM standard. 
(c) The commissioner is authorized to waive ASTM standards or to establish 
alternative standards for a specified period of time when such action is deemed 
necessary to protect or promote public health, safety and general welfare, and 
the interests of citizens of Tennessee; provided, that if such waiver or 
alternative standards remain in effect for more than one (1) year, the 
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commissioner shall promulgate emergency or permanent rules, as the com- 
missioner deems appropriate, pursuant to the Uniform Administrative Proce- 
dures Act, compiled in title 4, chapter 5. 


History. Section to Section References. 
Acts 1989, ch. 397, § 4; 1997, ch. 40, § 1; This section is referred to in §§ 47-18-1305, 
2005, ch. 2, § 1. 47-18-1306, 47-18-1307, 47-18-1309. 


47-18-1305. Inspections and testing. 


(a)(1) The commissioner shall implement and administer an inspection and 
testing program to enforce compliance with § 47-18-1304. The commissioner 
is authorized to contract for the performance of all, or any portion of, 
required on-site inspections, sample collection, sample transportation and 
sample testing. 

(2) The test results of kerosene and motor fuel analyses shall constitute 
open records and shall be available for public inspection at the commission- 
er’s office during regular business hours. 

(3) At the request of any person, the department may test samples 

collected and delivered by the person to the department. No such test shall 
interfere with the testing of samples collected pursuant to subdivision (a)(1). 
Such tests shall be performed only after payment of a fee determined by the 
commissioner to be sufficient to reimburse the department for its cost in 
performing such tests. 
(b)(1) The department shall, at least once each year, inspect and collect at 
least one (1) sample for testing from each location from which a person 
conveys kerosene or motor fuel for consumption in Tennessee. Subject to 
availability of resources, the department may inspect any such location more 
frequently than once each year and may test a greater number of samples. 
If transactions occurring at a particular location total an average of less than 
three hundred (300) gallons per month, then annual inspection and testing 
of the location shall not be required. 

(2) When, in the discretion of the commissioner, promotion or protection of 
the public health, safety, or welfare so necessitates, inspection and testing in 
addition to the requirements of subdivision (b)(1) shall be performed with 
regard to: 

(A) A person or business location which has been previously found by 
the department to be in violation of § 47-18-1304; and 

(B) Any person or business location which refines, blends, stores, 
transports, or distributes kerosene or motor fuel to or for the person or 

business location referred to in subdivision (b)(2)(A). 

(3) Upon receiving a consumer complaint alleging a violation of § 47-18- 
1304, which, in the discretion of the commissioner, indicates that the public 
health, safety or welfare may be threatened, inspection and testing in 
addition to that required by subdivision (b)(1) shall be performed with 
regard to: 

(A) The person or business location which is the subject of the com- 
plaint; and 

(B) Any person or business location which refines, blends, stores, 
transports, or distributes kerosene or motor fuel to or for the person or 
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business location referred to in subdivision (b)(3)(A). 

(4) The commissioner shall maintain a toll-free telephone line for the 
purpose of encouraging and receiving consumer complaints pertaining to 
kerosene and motor fuel quality. The commissioner shall undertake such 
actions and activities as may be necessary to inform and periodically remind 
consumers of the existence and purpose of the toll-free telephone number. A 
log of consumer complaints pertaining to kerosene and motor fuel quality 
shall be maintained at the commissioner’s office. The log shall constitute an 
open record and shall be available for public inspection during regular 
business hours. 


History. 
Acts 1989, ch. 397, § 5. 


47-18-1306. Samples for testing — Testing of ethanol or methanol. 


(a) Upon request of a field inspector, a person who conveys kerosene or 
motor fuel for consumption in Tennessee shall immediately provide the 
department, free of cost, samples of kerosene or motor fuel. Samples shall be 
pumped, pulled, drawn, or otherwise procured in the presence of the field 
inspector. 

(b) The department shall test the samples for compliance with the require- 
ments of § 47-18-1304. 

(c) The department may test ethanol or methanol, intended for blending 
with gasoline, separate from and prior to the time at which such ethanol or 
methanol is blended with gasoline. 


History. 
Acts 1989, ch. 397, § 6. 


47-18-1307. Sanctions for violations — Penalties. 


(a)(1) If a person or the person’s agent or employee conveys, or offers to 
convey, kerosene or motor fuel in violation of § 47-18-1304, then the person 
shall be subject to an administrative fine, to issuance of a stop-sale order, or 
to both, in the discretion of the commissioner. A stop-sale order shall be 
issued by the commissioner either as a Class One stop-sale order or as a 
Class Two stop-sale order. A Class One stop-sale order shall be issued for a 
specified period of time. A Class Two stop-sale order shall be issued until 
conditions identified within the order have been remedied. 
(2)(A) A Class One stop-sale order may not be issued by the commissioner 
for a specified period greater than twenty-four (24) hours unless the 
violation: 
(i) Threatens public health or safety; 
(ii) Is knowingly and intentionally committed; or 
(iii) Reflects a continuing and repetitive pattern of disregard for the 
requirements of § 47-18-1304. 
(B) A Class One stop-sale order duly issued by the commissioner for a 
specified period greater than twenty-four (24) hours may be issued for any 
period not in excess of two hundred forty (240) hours. 
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(3)(A) An administrative fine may not be assessed by the commissioner in 
an amount greater than one thousand dollars ($1,000) unless the 
violation: 

(i) Threatens public health or safety; 

(ii) Is knowingly and intentionally committed; or 

(iii) Reflects a continuing and repetitive pattern of disregard for the 

requirements of § 47-18-1304. 

(B) An administrative fine duly assessed by the commissioner in an 
amount greater than one thousand dollars ($1,000) may be assessed for 
any amount not in excess of ten thousand dollars ($10,000). 

(b)(1) If a person who conveys kerosene or motor fuel for consumption in 

Tennessee, or an agent or employee of such person, refuses during regular 

business hours to promptly provide, upon request, a sample for inspection 

and testing, then the refusal shall constitute a knowing and intentional 
violation of § 47-18-1304, and the person shall be subject to imposition of the 

appropriate penalties set forth in subsection (a). 

(2) If a person who conveys kerosene or motor fuel for consumption in 
Tennessee, or an agent or employee of such person, interferes or attempts to 
interfere with the reasonable efforts of a field inspector or departmental 
official or employee to perform any duty or responsibility assigned pursuant 
to this part, then the interference or attempted interference shall constitute 
a knowing and intentional violation of § 47-18-1304, and the person shall be 
subject to imposition of the appropriate penalties set forth in subsection (a). 

(3) If a person who conveys kerosene or motor fuel for consumption in 
Tennessee fails to register with the department as required by § 47-18-1304, 
then the person shall be subject to imposition of the penalties set forth in 
subsection (a). 

(4) If a person who conveys kerosene or motor fuel for consumption in 
Tennessee violates a rule duly promulgated by the department under the 
authority of this part, then the violation shall constitute a violation of 
§ 47-18-1304 and shall be subject to imposition of the penalties set forth in 
subsection (a). 

(c) If a person unknowingly receives kerosene or motor fuel that does not 
comply with the requirements of § 47-18-1304, and if as a result thereof the 
person is sanctioned pursuant to this section, then such person shall have the 
right to proceed in civil court to collect damages from those persons who, in 
violation of § 47-18-1304, conveyed the kerosene or motor fuel for consumption 
in Tennessee. 

History. (b)(3) may have been affected by the deletion of 

Acts 1989, ch. 397, § 7. § 47-18-1304(c) by Acts 1997, ch. 40, § 1. 
Compiler’s Notes. 


The registration requirements referred to in 


47-18-1308. Officials or employees administering or enforcing part — 
Reports of interests in conveyances — Restrictions on use 
of samples. 


(a) Each official and employee within the department, and each official and 
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employee of a person contracting with the department, who is directly or 
indirectly involved in the administration or enforcement of this part, and who 
has a direct or indirect interest in the conveyance of kerosene or motor fuel for 
consumption in Tennessee, shall annually file a written statement summariz- 
ing the official’s or employee’s involvement in the administration or enforce- 
ment of this part as well as the official’s or employee’s interest in the 
conveyance of kerosene or motor fuel for consumption in Tennessee. The 
statements shall constitute open records, shall be kept on file in the commis- 
sioner’s office, and shall be available for public inspection during the depart- 
ment’s regular business hours. 

(b) No official or employee within the department and no official or employee 
of a person contracting with the department shall take away or appropriate for 
the official’s or employee’s own use any sample collected by or submitted to the 
department for testing. By duly promulgated rule, the department shall 
establish policies and procedures governing the use, disposal, or sale of any 
samples remaining unused after testing thereon is completed. 


History. 
Acts 1989, ch. 397, § 8. 


47-18-1309. Rules and regulations — Contested cases. 


(a) In accordance with the Uniform Administrative Procedures Act, com- 
piled in title 4, chapter 5, the department shall promulgate such rules as may 
be necessary to effectively and efficiently administer and enforce this part. 

(b) Such rules shall include, but shall not necessarily be limited to: 

(1) Registration and disclosure procedures and requirements mandated 

by § 47-18-1304; 

(2) Identification and statement of current, applicable federal and state 
labeling and posting requirements, compliance with which is mandated by 

§ 47-18-1304; 

(3) Identification and statement of current, applicable ASTM standards or 
federal standards, compliance with which is mandated by § 47-18-1304; and 

(4) Description of any deviations from ASTM standards, permitted by the 
department without imposition of sanction, in order to equitably reflect the 
margin of error for test analyses. 

(c) A person who is aggrieved by a proposed departmental order to enforce 
this part, or any rule promulgated under the authority of this part, shall be 
entitled to a contested case hearing to be conducted in accordance with the 
Uniform Administrative Procedures Act. Except under circumstances in which 
the public health or safety would be jeopardized by delay, any such hearing 
shall be conducted prior to the time at which an administrative fine is imposed 
or a stop-sale order becomes effective. 


History. (b)(1) may have been affected by the deletion of 
Acts 1989, ch. 397, § 9. § 47-18-1304(c) by Acts 1997, ch. 40, § 1. 
Compiler’s Notes. 


The registration requirements referred to in 


613 CONSUMER PROTECTION 47-18-1311 


47-18-1310. Report to governor and general assembly. 


Each year, on or before September 15, the commissioner shall distribute to 
the governor and to the chairs of the transportation committee of the house of 
representatives and the transportation and safety committee of the senate a 
report entitled, “Annual Report on the Quality of Kerosene and Motor Fuel in 
Tennessee.” The report shall summarize, for the preceding fiscal year, the 
activities of the department in performing the duties and responsibilities 
assigned by this part. The report shall identify: 

(1) The total number of inspections performed and samples collected by 
the department; 

(2) The total number of inspections performed and samples respectively 
collected from refiners, blenders, storage facilities, transporters, wholesal- 
ers, retailers and others; 

(3) The results of inspections and tests conducted, including the number 
and categories of violations as well as enforcement activities undertaken 
with respect to such violations; 

(4) The geographical distribution by county of violations; 

(5) The number and categories of consumer complaints, alleging viola- 
tions of this part, received by the department; 

(6) A summary of investigations conducted in response to consumer 
complaints; 

(7) The costs of conducting the inspection and testing program; 

(8) Legislative recommendations for improving compliance with this part; 

(9) Other information that would be useful in evaluating the quality of 
kerosene and motor fuel in Tennessee; and 

(10) Other information that would be useful in evaluating programmatic 
effectiveness and efficiency. 


History. safety committee of the senate” for “chairs of 

Acts 1989, ch. 397, § 10; 1995, ch. 189, § 1; the house and senate transportation commit- 
2013, ch. 236, § 92. tees of the general assembly” in the first sen- 
en oi tin Sits tence of the introductory paragraph. 


The 2013 amendment substituted “chairs of [Effective Dates. 
the transportation committee of the house of Acts 2013, ch. 236, § 94. April 19, 2013. 
representatives and the transportation and 


47-18-1311. Funding. 


Implementation and administration of this part shall be subject to an annual 
appropriation for such purpose as contained within the general appropriations 
act. The commissioner of finance and administration shall transfer from 
highway user tax revenues allocated to the highway fund an amount sufficient 
to support the annual appropriation for implementation and administration of 
this part. 


History. 
Acts 1989, ch. 397, § 12. 


Section to Section References. 
This section is referred to in §§ 4-3-1016, 
54-2-103. 
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PART 14 
CONSUMER PROTECTION WARRANTY EXTENSION 


47-18-1401. Short title. 


This part shall be known and may be cited as the “Tennessee Consumer 
Protection Warranty Extension Act.” 


History. 
Acts 1989, ch. 450, § 2. 


47-18-1402. Warranty extension period. 


Any written warranty or service contract purchased in this state on or after 
July 1, 1989, and in effect when there is a failure of the product under such 
written warranty or service contract shall be extended as follows: 

(1) The number of days the consumer is deprived of the use of the product 
by reason of the product being in repair; plus 
(2) Two (2) additional working days. 


History. 
Acts 1989, ch. 450, § 3. 


47-18-1403. Working days — Definition. 


For the purposes of this part, working days shall not include Saturdays, 
Sundays or legal holidays pursuant to § 15-1-101. 


History. 
Acts 1989, ch. 450, § 3. 


47-18-1404. Applicability. 


This part shall not apply to a written warranty or a service contract for a 
new or used motor vehicle. 


History. 
Acts 1989, ch. 450, § 3. 


PART 15 
CONSUMER TELEMARKETING PROTECTION 


47-18-1501. Short title — Part definitions. 


(a) This part shall be known as the “Consumer Telemarketing Protection 
Act of 1990.” 
(b) As used in this part, unless the context otherwise requires: 

(1) “ADAD equipment” means any device or system of devices which is 
used, whether alone or in conjunction with other equipment, for the purpose 
of automatically selecting or dialing telephone numbers and disseminating 
recorded messages to the numbers so selected or dialed; 

(2) “Authority” means the Tennessee regulatory authority, created by 
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§ 65-1-101; and 
(3) “Telephone access line” means any seven-digit telephone number for 
each call to which a fee is charged. 


History. Attorney General Opinions. 

Acts 1990, ch. 874, § 1; 1995, ch. 305, § 103. Prohibition on uses of ADAD equipment, 
Py ud feiec OAG 96-072 (4/16/96). 

Disorderly conduct and riots, title 39, ch. 17, Collateral References. 
part 3. Validity, construction, and application of 
Retina Ta detian Waterancas. state statute or law pertaining to telephone 


This part is referred to in §§ 47-18-125, 47- solicitation. 44 A.L.R.5th 619. 
18-2102. 


Law Reviews. 
The Tennessee Consumer Protection Act: An 
Overview, 58 Tenn. L. Rev. 455 (1991). 


47-18-1502. Unlawful use of ADAD equipment — Consent to calls. 


(a) It is unlawful for any person to use, to employ or direct another person 
to use, or to contract for the use of ADAD equipment for the purpose of 
advertising or offering for sale, lease, rental or as a gift any goods, services or 
property, either real or personal, primarily for personal, family or household 
use or for the purpose of conducting polls or soliciting information where: 

(1) Consent is not received prior to the initiation of the calls as specified 
in subsection (b); 

(2) Such use is other than between the hours of eight o’clock a.m. (8:00 
a.m.) and nine o'clock p.m. (9:00 p.m.); 

(3) The ADAD equipment will operate unattended, or is not so designed 
and equipped with an automatic clock and calendar device that it will not 
operate unattended, even in the event of power failures; 

(4) Such use involves either the random or sequential dialing of telephone 
numbers; 

(5) The telephone number required to be stated in subdivision (a)(7) is 
not, during normal business hours, promptly and personally answered by 
someone who: 

(A) Is an agent of the person or organization in whose behalf the 
automatic calls are made; and 

(B) Is willing and able to provide information concerning the automatic 
calls; 

(6) The automatic dialing and recorded message player does not auto- 
matically and immediately terminate its connection with any telephone call 
within ten (10) seconds after the person called: 

(A) Fails to give consent for the playing of a recorded message; or 
(B) Replaces the receiver on the person’s telephone; 

(7) The recorded message fails to state clearly the name and telephone 
number of the person or organization initiating the call within the first 
twenty-five (25) seconds of the call and at the conclusion of the call; or 

(8) Such use involves calls to: 

(A) Telephone numbers which, at the request of the customer, have been 
omitted from the telephone directory published by the telephone company 
or cooperative serving the customer; or 
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(B) Hospitals, nursing homes, fire protection agencies, or law enforce- 

ment agencies. ; 
(b)(1) A person may give consent to a call made with ADAD equipment when 
a live operator introduces the call and states an intent to play a recorded 
message. Any such consent shall apply only to a particular call and shall not 
constitute prior consent to receive further calls through the use of such 
ADAD equipment. 
(2)(A) Any person wishing to receive telephone calls through the use of 
ADAD equipment shall give written consent to the person using, employ- 
ing, directing another person to use, or contracting for the use of such 
ADAD equipment. 

(B) Any form used for such written consent by any person using, 
employing, directing another person to use, or contracting for the use of 
such ADAD equipment shall clearly and conspicuously state its purpose 
and effect, and clearly and conspicuously give notice of how such consent 
may be withdrawn. 

(C) Arecord of such written consent shall be maintained by the person 
to whom consent is given, and shall be made available to the authority or 
its authorized representative, without further action, during normal 
business hours and following reasonable notice. 

(D) Such consent shall, unless withdrawn, be valid for a period of two 
(2) years from the date on which it is executed; and such record of written 
consent shall be maintained by the person to whom consent is given for at 
least the same period of time. 

(KE) Any consent to receive telephone calls through the use of ADAD 
equipment shall be void and withdrawn on the fifteenth day following the 
receipt of a letter withdrawing such consent. It is unlawful for any person 
to whom written consent is given to fail to maintain the record of such 
written consent for the time required by this subdivision (b)(2)(E), or to 
prevent or hinder the authority or its authorized representative from 
inspecting any such record of written consent. 


History. Collateral References. 
Acts 1990, ch. 874, § 2; 1995, ch. 305, § 104. Validity, construction, and application of 
state statute or law pertaining to telephone 


Section to Section References. solicitation 440.2 R'sth 619. 


Sections 47-18-1502 — 47-18-1504 are re- 
ferred to in § 47-18-1508. 


47-18-1503. Registration requirements — Issuance and revocation of 
permits. 


(a) Prior to the utilization of ADAD equipment to call telephone numbers 
located in this state, any company or individual utilizing this equipment shall 
register the following with the authority to receive a permit as provided in this 
part: 

(1) Name, address and telephone number of the company or individual 
utilizing the equipment; 

(2) Name and address of a designated agent for service of process located 
in Tennessee for the ADAD operator; | 

(3) Asurety bond executed by the ADAD operator from a surety company 
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authorized to do business in this state for the sum of ten thousand dollars 

($10,000) to be maintained continuously in full force and effect. The 

authority may waive the bond requirement for any operator demonstrating 

financial responsibility by the submission of a letter of credit from an 
accredited financial institution or by other means as the authority by rule 
may prescribe. 

(b) The authority shall promulgate rules and regulations to govern the 
issuance of and the revocation or suspension of permits for ADAD operators 
utilizing equipment to call telephone numbers located in Tennessee. 

(c) Failure to obtain a permit from the authority prior to utilization of ADAD 
equipment to call numbers located in Tennessee, and failure to abide by 
authority rules governing ADAD operations is a violation of this part. 


History. Collateral References. 
Acts 1990, ch. 874, § 3; 1995, ch. 305, § 104. Validity, construction, and application of 
state statute or law pertaining to telephone 


Section to Section References. solicitation. 44 A.L.R.5th 619. 


Sections 47-18-1502 — 47-18-1504 are re- 
ferred to in § 47-18-1508. 


47-18-1504. Unlawful to connect ADAD equipment to telephone line 
without permit — Renewal of permit. 


(a) It is unlawful for any person to connect any ADAD equipment to any 
telephone line in this state for the purpose of making telephone calls to persons 
in this state through the use of ADAD equipment unless a permit has been 
issued for such ADAD equipment by the authority. 

(b) Any person desiring to use ADAD equipment in this state shall make 
application for a permit to the authority on forms prescribed by the authority, 
and shall pay a fee as prescribed by the authority for such permit. Permits 
shall be renewed biennially as prescribed by the authority and upon payment 
of a renewal fee. The fees charged shall cover the administrative cost for the 
issuance of such permits. 

(c) Permits shall be subject to suspension or revocation by the authority for 
any violation of this part. 


History. Collateral References. 
Acts 1990, ch. 874, § 4; 1995, ch. 305, § 104. Validity, construction, and application of 
state statute or law pertaining to telephone 


Section to Section References. Sdlicatonedd Ad SH. Bie 6105 


Sections 47-18-1502 — 47-18-1504 are re- 
ferred to in § 47-18-1508. 


47-18-1505. Unlawful use of telephone access line. 


It is unlawful for any person making use of a telephone access line to use, to 
employ or direct another person to use, or to contract for the use of ADAD 
equipment or the United States mail for the purpose of soliciting any person to 
call such telephone access line. 


History. Collateral References. 
Acts 1990, ch. 874, § 5. Validity, construction, and application of 
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state statute or law pertaining to telephone 
solicitation. 44 A.L.R.5th 619. 


47-18-1506. Telephone companies and cooperatives — Withdrawal of 
access to a telephone access line. 


No telephone company or cooperative shall provide access to a telephone 
access line to any person who solicits calls to such number through the use of 
ADAD equipment or through the use of the United States mail. A telephone 
company or cooperative shall, upon the order of the authority, withdraw access 
to a telephone access line from any person if calls to such number are solicited 
by ADAD equipment or through the use of the United States mail. 


History. state statute or law pertaining to telephone 
Acts 1990, ch. 874, § 6; 1995, ch. 305, § 104. solicitation. 44 A.L.R.5th 619. 


Collateral References. 
Validity, construction, and application of 


47-18-1507. Permissible use of ADAD equipment. 


Nothing in this part shall prohibit the use of ADAD equipment to make calls 
with recorded messages when such calls: 

(1) Are made in response to calls initiated by the person to whom ie 
automatic call or recorded message is directed; 

(2) Concern goods or services that have been previously ordered or 
purchased; 

(3) Relate to collection of lawful debts; or 

(4) Are made by a public school, kindergarten through grade twelve 
(K-12), as part of a program to regulate and control absenteeism of students. 


History. state statute or law pertaining to telephone 
Acts 1990, ch. 874, § 7. solicitation. 44 A.L.R.5th 619. 


Collateral References. 
Validity, construction, and application of 


47-18-1508. Penalty — Criminal. 


Any person who violates any provision of §§ 47-18-1502 — 47-18-1504 
commits a Class A misdemeanor. 


History. Collateral References. 
Acts 1990, ch. 874, § 8. Validity, construction, and application of 
state statute or law pertaining to telephone 


Cross-References. solicitation, 44 AUT. R bth 619. 


Penalty for Class A misdemeanor, § 40-35- 
111. 


47-18-1509. Injunctive relief — Recovery of damages. 


(a) The district attorney general of the county in which or from which 
automated calls in violation of this part are made may seek injunctive relief to 
enforce this part and recover such statutory damages and attorney’s fees as are 
set out in § 47-18-1510. 


(b) Any individual or group of individuals receiving such automated calls | 


} 
| 
} 
| 


| 
| 
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may also seek injunctive relief to enforce this part on behalf of others similarly 
situated. 


History. state statute or law pertaining to telephone 
Acts 1990, ch. 874, § 9. solicitation. 44 A.L.R.5th 619. 


Collateral References. 
Validity, construction, and application of 


47-18-1510. Penalty — Civil. 


(a) If an individual or corporation is found to be in violation of this part in 
a civil action, a court shall assess a civil penalty against the offending party in 
the amount of one thousand dollars ($1,000) for each call made in violation of 
this part. 

(b) Any civil penalty collected pursuant to this section shall be paid into the 
general fund of the state. The prevailing party in the cause shall be entitled to 
necessary expenses and reasonable attorney’s fees. 


History. Collateral References. 
Acts 1990, ch. 874, § 10. Validity, construction, and application of 
state statute or law pertaining to telephone 


Section to Section References. dolicitation- 44 A LR bth 619. 


This section is referred to in § 47-18-1509. 


47-18-1511. Offense of using ADAD equipment to intentionally conceal 
or misrepresent telephone number of the equipment — 
Exceptions. 


(a) It is an offense for any person to utilize any ADAD equipment to 
intentionally: 
(1) Dial telephone numbers with area codes within the state; and 
(2) Conceal or misrepresent the telephone number utilized by the ADAD 
equipment on the call recipient’s telephone or other equipment that is 
technically capable of displaying the number by: 
(A) Displaying a telephone number other than the telephone number 
utilized by the ADAD equipment; 
(B) Not displaying the telephone number utilized by the ADAD equip- 
ment; or 
(C) Displaying an “unknown number” message or similar message 
instead of the telephone number utilized by the ADAD equipment. 

(b) A violation of this section is a Class A misdemeanor punishable only by 
a fine not to exceed two thousand five hundred dollars ($2,500) for each 
violation. For purposes of criminal liability, a court shall deem each call made 
in violation of this section as a separate offense. 

(c) It shall not be a violation of this section to display a phone number, 
different from the phone number being utilized by the ADAD equipment, on 
behalf of a person if: 

(1) The phone number displayed on behalf of the person has a Tennessee 
area code or is a toll-free number; 

(2) The phone number displayed on behalf of the person is answered 
during regular business hours by a designated representative of such 
person; and 
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(3) The person’s name is displayed along with the phone number de- 
scribed in subdivisions (c)(1) and (2). : 

(d) The offenses described in this section shall not apply to a telecommuni- 
cations, broadband, or voice-over-Internet services provider acting solely as an 
intermediary for a transmission of telephone service between a caller and a 
recipient. 


History. 
Acts 2010, ch. 684, § 1. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
111. 


47-18-1512 — 47-18-1525. [Reserved.] 


47-18-1526. Telephone solicitations prohibited. 


(a) As used in this section, unless the context otherwise requires: 

(1) “Consumer” means an actual or prospective purchaser, lessee or 
recipient of consumer goods or services; 

(2) “Division” means the division of consumer affairs of the department of 
commerce and insurance; 

(3) “Telephone solicitor” means any natural person, firm, organization, 
partnership, association or corporation, or a subsidiary or affiliate thereof, 
doing business in this state, who makes or causes to be made a telephonic 
sales call, including, but not limited to, calls made by use of automated 
dialing or recorded message devices; 

(4) “Telephonic sales call” means a call made by a telephone solicitor to a 
consumer, for the purpose of soliciting a sale of any consumer goods or 
services, or for the purpose of soliciting an extension of credit for consumer 
goods or services, or for the purpose of obtaining information that will or may 
be used by the solicitor or a third party for the direct solicitation of a sale of 
consumer goods or services or an extension of credit for such purposes or in 
connection with prizes, gifts or awards presentations; and 

(5) “Unsolicited telephonic sales call” means a telephonic sales call other 
than a call made: 

(A) In response to an express request of the person called; 

(B) Primarily in connection with an existing debt or contract, payment 
or performance of which has not been completed at the time of such call; 
or 

(C) To any person with whom the telephone solicitor has a prior or 
existing business relationship. 

(b) No telephone solicitor shall make or cause to be made any unsolicited 
telephonic sales call to any residential, mobile or telephonic paging device 
telephone number unless such person or entity has instituted procedures for 
maintaining a list of persons who do not wish to receive telephone solicitations 
made by or on behalf of that person or entity, in compliance with 47 CFR 64 or 
16 CFR 310. 

(c)(1) No telephonic sales calls shall be made by a telephone solicitor to a 

consumer from a telephone if the telephone number of the caller is unlisted, 
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or if the telephone solicitor is using telephone equipment which blocks the 
caller ID function on the telephone or telephone equipment of the number 
dialed so that the telephone number of the caller is not displayed on the 
telephone or telephone equipment which is technically capable of displaying 
the telephone number of the caller. 

(2)(A) In addition to any other penalty provided by this section, it is an 
offense for a person owning or directing the use of telephones or telephone 
equipment in violation of subdivision (c)(1) to use or intentionally employ 
or direct a telephone solicitor to use, or to contract for the use of, 
telephones or telephone equipment to make telephonic sales calls in 
violation of subdivision (c)(1). 

(B) A violation of this subdivision (c)(2) is a Class A misdemeanor, 
punishable only by a fine not to exceed two thousand five hundred dollars 
($2,500) for each violation. 

(d) The division shall investigate any complaints received concerning viola- 
tions of this section pursuant to § 47-18-106. The civil penalty shall not exceed 
one thousand dollars ($1,000) per violation. This civil penalty may be recov- 
ered in any action brought under this part by the division, or the division may 
terminate any investigation or action upon agreement by the person to pay a 
stipulated civil penalty. The division or the court may waive any civil penalty 
if the person has previously made full restitution or reimbursement or has paid 
actual damages to the consumers who have been injured by the violation. It 
shall be an affirmative defense in any action brought under this subsection (d) 
that the defendant has established and implemented reasonable practices and 
procedures to effectively prevent telephone solicitations in violation of the 
regulations established in this section. 


History. 
Acts 1996, ch. 948, § 1; 1998, ch. 734, § 1. 


Compiler’s Notes. 
Penalty for Class A misdemeanor, § 40-35- 
Af, 


Law Reviews. 

Don’t Call, Email, Fax: The Consumer Adver- 
tising Labyrinth (Kelly L. Frey Sr., Nicole 
James and Kelly L. Frey II), 43 Tenn. B.J. 22 
(2007). 


Attorney General Opinions. 

Any proposed classification of political pro- 
motional speech as telemarketing or telephone 
solicitation through redefinition of those terms, 
within the current consumer protection regula- 
tory scheme, would be constitutionally suspect, 
OAG 03-011 (1/24/03). 


Collateral References. 

Validity, construction, and application of 
state statute or law pertaining to telephone 
solicitation. 44 A.L.R.5th 619. 


47-18-1527. Credit card charges by telephone solicitation permitted — 
Unauthorized charges — Refund. 


(a) Credit card companies may offer services charged to a credit card to a 
cardholder by telephone solicitation and such cardholder may elect to autho- 
rize or refuse such services. 

(b) If the cardholder does not authorize such services, the cardholder shall 
notify the credit card company of any unauthorized charges that appear on 
such cardholder’s credit card statement within three (3) months of initial 
billing for such services. 

(c) If the cardholder notifies the credit card company during the three- 
month period that such consumer did not authorize the services and the credit 
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card company cannot provide proof of authorization by such consumer, the 
credit card company shall refund an amount equal to a minimum of three (3) 
months charges for services. 

(d) If the cardholder notifies the credit card company during the three- 
month period that such consumer did not authorize the services and the credit 
card company is able to prove authorization by such cardholder, no refund 
shall be issued by the credit card company. 


History. state statute or law pertaining to telephone 
Acts 1998, ch. 859, § 1. solicitation. 44 A.L.R.5th 619. 


Collateral References. 
Validity, construction, and application of 


PART 16 
[RESERVED] 


PART 17 
EMPLOYMENT AGENCIES 


47-18-1701. Short title. 


This part shall be known as and may be cited as the “Tennessee Employment 
Agency Act.” 


History. Comparative Legislation. 
Acts 1996, ch. 731, § 2. Personnel services: 
Ala. Code § 34-10-1 et seq. 


Section to Section References. Aric, Code $111 P20t et sed: 


This part is referred to in §§ 47-18-125, 47- 


18-2102 N.C. Gen. Stat. § 95-47.1 et seq. 
Law Reviews. Cited: oF ; 

How New York and Tennessee Regulate Tal- State Personnel Recruiting Services Bd. v. 
ent Agencies (Paul Karl Lukacs), 1 Entertain- Horne, 732 S.W.2d 289, 1987 Tenn. App. LEXIS 
ment and Sports Lawyer 15. 3175 (Tenn. Ct. App. 1987). 


47-18-1702. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Candidate” means any person, whether employed or unemployed, 
seeking or entering into any arrangement for employment or change of 
employment through the services of an employment agency; 

(2) “Director” means the director of the consumer affairs division; 

(3) “Division” means the consumer affairs division; 

(4) “Employer” means any person who engages or seeks to engage 
candidates for employment; 

(5) “Employment agency” means any person who, for a fee paid by a 
candidate or other compensation provided by a candidate: 

(A) Places or attempts to place candidates seeking employment where 
the fee is not paid by the employer; 

(B) Recruits or attempts to recruit employees for employers seeking 
candidates where the fee is not paid by the employer; or 
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(C) Purports to have access to job leads or compiles and provides lists or 
information about available jobs, if no fee is charged to the majority of 
potential employers for inclusion in the listings, and if an office is 
maintained for the purpose of marketing job information to the public and 
providing customers with access to that information; 

(6) “Fee” means anything of value paid or directed to be paid for the 
services of an employment agency; and 

(7) “Person” means any individual, company, corporation, partnership, 
association or firm, including any officer, director or employee of a corpora- 
tion. 


History. 
Acts 1996, ch. 731, § 3. 


47-18-1703. Prohibited acts. 


No employment agency, or employer thereof, shall: 

(1) Impose any fee on candidates except for furnishing of employment 
directly or indirectly through the efforts of such employment agency; 

(2) Impose any fee on any candidate prior to the time at which that 
candidate has secured a job; 

(3) Engage or attempt to engage in the splitting or sharing of fees with an 
employer, or an employee of an employer, to whom employment agency 
services have been furnished; 

(4) Impose any fee for employing or training a person as a personnel 
consultant with such employment agency; 

(5) Make, give or cause to be made or given to any candidate any false 
promise, misrepresentation, or inaccurate or misleading statement or 
information; 

(6) Procure or attempt to procure the discharge of any person from such 
person’s employment; 

(7) Induce or attempt to induce any employee placed by the employment 
agency to leave such employment, except upon request made and initiated 
by such employee; 

(8) Knowingly refer any candidate to employment which is prohibited by 
law, or deleterious to health or morals; 

(9) Refer any candidate for an interview without having first obtained, 
either orally or in writing, a bona fide job order or recruiting assignment 
from an employer for an interview; 

(10) Make or cause to be made or use any name, sign or advertising device 
bearing a name which may be reasonably confused with the name of a 
government agency; 

(11) Knowingly publish or cause to be published any false, fraudulent, 
deceptive or misleading information, representation, permission, notice or 
advertisement; 

(12) Require any candidate to contract with a specified lending agency to 
pay employment agency service charges; or 

(13) Knowingly and willfully violate any law of this state or the United 
States. 
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History. 
Acts 1996, ch. 731, § 4. 


- 


47-18-1704. Refund of fees paid in event of termination. 


If a candidate accepts candidate-paid fee employment and is terminated by 
the employer through no cause of the candidate within four (4) weeks after 
beginning work, the employment agency shall, within thirty (30) days, refund 
any fee paid by the candidate. During such thirty (30) days, the employment 
agency shall, if requested, attempt to place the candidate in similar employ- 
ment. 


History. 
Acts 1996, ch. 731, § 5. 


47-18-1705. Exemptions. 


This part does not apply to: 
(1) Employee trade associations engaged in the procurement of sahara 
ment for public school teachers and administrators; 
(2) Employment services established and operated by this state, any 
political subdivision of this state or the United States; 
(3) Labor union organizations; 
(4) Musician booking agencies; 
(5) Employee trade associations engaged in the procurement of employ- 
ment for nurses; 
(6) Any health care provider who provides health care services and who is 
licensed pursuant to title 63 or title 68, chapter 11; or 
(7) Any public or private college or university in the state; 
provided, that no recruiting fee is exacted from the salary or wages of the 
employee for services rendered. 


History. 
Acts 1996, ch. 731, § 6. 


47-18-1706. Investigators. 


Whenever the division has reason to believe that a person is engaging in, has 
engaged in, or may be about to engage in a violation of this part or has reason 
to believe it to be in the public interest to conduct an investigation to ascertain 
whether any person is engaging in, or has engaged in, or is about to engage in 
such act or practice, the division may conduct an investigation in accordance 
with § 47-18-106. 


History. 
Acts 1996, ch. 731, § 7. 


47-18-1707. Enforcement actions. 


(a) Whenever it appears to the director that a person has engaged in or is 
about to engage in any act or practice constituting a violation of this part or 
any rule or order hereunder, the director may, in the director’s discretion, bring 


an action in the chancery court of any county in this state to enjoin the acts or | 


/ 
| 
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practices and to enforce compliance with this part or any rule or order 
hereunder. 

(b) Upon a proper showing, a permanent or temporary injunction, restrain- 
ing order, writ of mandamus, discouragement or other proper equitable relief 
shall be granted. 

(c) The court shall not require the director to post a bond. 


History. 
Acts 1996, ch. 731, § 8. 


47-18-1708. Violations — Penalties. 


(a) Aviolation of this part constitutes a violation of the Tennessee Consumer 
Protection Act of 1977, compiled in part 1 of this chapter. 

(b) For the purpose of application of the Tennessee Consumer Protection Act 
of 1977, any violation of this part shall be construed to constitute an unfair or 
deceptive act or practice affecting the conduct of trade or commerce and subject 
to the penalties and remedies as provided by such act. 


History. action under state unfair or deceptive trade 
Acts 1996, ch. 731, § 9. practices law. 54 A.L.R.5th 631. 


Collateral References. 
Constitutional right to jury trial in cause of 


PART 18 
FOREIGN FOODS DISCLOSURE 


47-18-1801. Short title. 


This part shall be known and may be cited as the “Foreign Foods Disclosure 
Act of 1997.” 


History. 
Acts 1997, ch. 244, § 1. 


47-18-1802. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Director” means the director of the division of consumer affairs; 

(2) “Food” means any nourishing substance intended to be eaten by 
human beings; 

(3) “Manufacturer” means any person who manufactures, assembles or 
packages articles containing food of foreign origin. “Manufacturer” does not 
include wholesalers that repack fresh produce into smaller containers for 
sale to retail stores or retailers that repack fresh produce into tray-ready 
packs for sale to consumers; and 

(4) “Person” means a natural person, individual, governmental agency, 
partnership, corporation, trust, estate, incorporated or unincorporated asso- 
ciation, and any other legal or commercial entity however organized. 


47-18-1803 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 626 


History. 
Acts 1997, ch. 244, § 2. 


47-18-1803. Administration. 


The consumer affairs division of the department of commerce and insurance 
shall administer this part. 


History. 
Acts 1997, ch. 244, § 3. 


47-18-1804. Labeling requirements. 


It is unlawful for any manufacturer to sell any article containing food of 
foreign origin to a retail or wholesale establishment in Tennessee or for 
distribution in Tennessee if such article is not marked in accordance with the 
requirements of 19 U.S.C. § 1304. 


History. 
Acts 1997, ch. 244, § 4. 


47-18-1805. Injunctive relief. 


In addition to any other remedies, the director is authorized to apply to the 
chancery court of Davidson County, and such court shall have jurisdiction upon 
hearing and for cause shown, to grant a temporary or permanent injunction 
restraining any person from violating any provision of this part, irrespective of 
whether or not there exists an adequate remedy at law, without the necessity 
of posting a bond. 


History. Section to Section References. 
Acts 1997, ch. 244, § 5. This section is referred to in § 47-18-1807. 


47-18-1806. Civil penalties. 


The director may seek and the court may impose a maximum civil penalty 
for a violation of this part of not more than ten thousand dollars ($10,000). For 
purposes of this section, each unmarked or improperly marked article consti- 
tutes a separate violation of this part. 


History. 
Acts 1997, ch. 244, § 6. 


47-18-1807. Civil actions — Damages — Declaratory judgments — 
Costs. | 


(a) Any person who manufactures, assembles or packages articles contain- 
ing food who has suffered or will suffer an ascertainable loss as a result of a 
violation of this part may commence a civil action against any manufacturer 
who is alleged to have violated or to be in violation of this part. 

(b) The action may be brought in a court of competent jurisdiction in the 
county where any alleged sale took place, is taking place, or is about to take 
place, or in the county in which the alleged violator resides, has its principal 
place of business, conducts, transacts, or has transacted business, or, if the 
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person cannot be found in any of the foregoing locations, in the county in which 
such person can be found. 

(c) Ifthe court finds that the violation was a willful or knowing violation, the 
court shall award three (3) times the actual damages sustained and provide 
such other relief as it considers necessary and proper. 

(d) Aperson commencing a civil action under this section shall serve a copy 
of the action on the director. In any action under this section, the director, if not 
a party, may intervene as a matter of right at any time in the proceeding. 

(e) Without regard to any other remedy or relief to which a person is 
entitled, anyone affected by a violation of this part may bring an action to 
obtain a declaratory judgment that the part or practice violates this part and 
to enjoin the person who has violated, is violating, or who is otherwise likely to 
violate this part; provided, that such action shall not be filed or shall not be 
continued if the director has commenced or intervened in a_ proceeding 
pursuant to § 47-18-1805. 

(f) The court, in issuing any final order in any action brought pursuant to 
this section, shall award costs of litigation (including reasonable attorney fees) 
to the prevailing party. The court may, if a temporary restraining order or 
preliminary injunction is sought, require the filing of a bond or equivalent 
security in accordance with the Tennessee Rules of Civil Procedure. 


History. 361, 2011 Tenn. LEXIS 1153 (Tenn. Dec. 19, 
Acts 1997, ch. 244, § 7. 2011). 
Cited: 


Brundage v. Cumberland County, 357 S.W.3d 


47-18-1808. Statute of limitations. 


Any action commenced pursuant to this part shall be brought within one (1) 
year from discovery of the alleged sale of an improperly marked article. 


History. 
Acts 1997, ch. 244, § 8. 


47-18-1809. Construction with federal law. 


(a) This part shall be construed in accordance with 19 U.S.C § 1304 and the 
regulations promulgated and rulings and decisions made thereunder. 

(b) Nothing in this part shall alter or amend the applicability to a wholesale 
or retail grocer of 19 U.S.C. § 1304 and any regulations promulgated there- 
under. 


History. 
Acts 1997, ch. 244, §§ 9, 11. 


PART 19 
WIRELESS TELECOMMUNICATION DEVICES 


47-18-1901. Minimum service periods — Disclosure required. 


In any circumstance in which a written contract for a wireless telecommu- 
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nications device and service is required by the provider thereof, such contract 
shall have a separate acknowledgment, either by a separate signature line or 
by initialing, of any minimum service period. 


History. 
Acts 1997, ch. 276, § 2. 


47-18-1902. Penalties. 


The penalties provided in part 1 of this chapter shall be applicable to a 
violation of this part. 


History. 
Acts 1997, ch. 276, § 3. 


47-18-1903. Applicability to regulated utilities. 


This part shall not apply to any device or service sold, leased, or offered for 
sale or lease by any telephone cooperative or by any public utility that is 
subject to the jurisdiction of, or to regulation by, the Tennessee regulatory 
authority. 


History. 
Acts 1997, ch. 276, § 4. 


47-18-1904. Applicability to personal, family and household uses. 


The remedies provided under this chapter with respect to a violation of this 
part shall be available with respect to goods or services purchased by an 
individual primarily for personal, family or household use or purposes. 


History. 
Acts 1997, ch. 276, § 6. 


47-18-1905. Applicability to contracts executed after effective date. 


This part shall apply to contracts executed after January 1, 1998, and shall 
not apply to contracts executed prior to that date. 


History. 
Acts 1997, ch. 276, § 5. 


PART 20 
CIGARETTES 


47-18-2001. Short title. 


This part shall be known and may be cited as the “Tennessee Minimum 
Cigarette Pack Size Act of 1999.” 


History. 
Acts 1999, ch. 111, § 2. 
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47-18-2002. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Cigarette retailer” means each and every cigarette vending machine, 
place, store, booth, concession, truck, vehicle or person that in any way sells 
or makes available cigarettes or cigarette products directly or indirectly to 
the ultimate consumer; and 

(2A) “Tobacco product manufacturer” means an entity that, after May 4, 

1999, directly (and not exclusively through any affiliate): 

(i) Manufactures cigarettes anywhere that such manufacturer in- 
tends to be sold in the United States, including cigarettes intended to be 
sold in the United States through an importer (except where such 
importer is an original participating manufacturer as that term is 
defined in the master settlement agreement) that will be responsible for 
the payments under the master settlement agreement with respect to 
such cigarettes as a result of the provisions of subsections II(mm) of the 
master settlement agreement and that pays the taxes specified in 
subsection II(z) of the master settlement agreement, and provided that 
the manufacturer of such cigarettes does not market or advertise such 
cigarettes in the United States; 

(ii) Is the first purchaser anywhere for resale in the United States of 
cigarettes manufactured anywhere that the manufacturer does not 
intend to be sold in the United States; or 

(iii) Becomes a successor of an entity described in subdivision (2)(A)(i) 
or (2)(A)Gi); and 
(B) “Tobacco product manufacturer” does not include an affiliate of a 

tobacco product manufacturer unless such affiliate itself falls within 

subdivision (2)(A)(i), (2)(A)(@i) or (2)(A)Gii). 


History. 
Acts 1999, ch. 111, § 3. 


47-18-2003. Minimum package contents. 


No tobacco product manufacturer or cigarette retailer may directly or 
indirectly, manufacture, sell or distribute in Tennessee any pack or other 
container of cigarettes containing fewer than twenty (20) cigarettes or, in the 
case of roll-your-own tobacco, any package of roll-your-own tobacco, containing 
less than zero point six zero (0.60) ounces of tobacco. 


History. 
Acts 1999, ch. 111, § 4. 


47-18-2004. Purpose — Liberal construction. 


(a) The purpose of this part is to prevent tobacco manufacturers or retailers 
from manufacturing, selling or distributing cigarettes in packs or containers 
containing fewer than twenty (20) cigarettes. This measure is designed to deter 
minors from smoking cigarettes. 

(b) This part shall be liberally construed to promote such purpose. 
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History. 
Acts 1999, ch. 111, § 5. 


47-18-2005. Violation of Consumer Protection Act. 


Any violation of this part constitutes a violation of the Tennessee Consumer 
Protection Act of 1977, compiled in part 1 of this chapter, For the purpose of 
application of the Tennessee Consumer Protection Act of 1977, any violation of 
this part shall be construed to constitute an unfair or deceptive act or practice 
affecting the conduct, trade or commerce and subject to all sanctions, penalties 


and remedies provided in that act, including attorneys’ fees and costs. 


History. 
Acts 1999, ch. 111, § 6. 


Collateral References. 
Constitutional right to jury trial in cause of 


action under state unfair or deceptive trade 


practices law. 54 A.L.R.5th 631. 


47-18-2006. Institution of proceedings — Costs of actions. 


(a) The attorney general and reporter may bring any appropriate action or 
proceeding in any court of competent jurisdiction pursuant to this part against 
any cigarette manufacturer or cigarette retailer to seek redress, including 
injunctive relief, for violations of this part. 

(b) No costs shall be taxed against the attorney general and reporter or the 
state in actions commenced under this part. 


History. 
Acts 1999, ch. 111, §§ 6, 7. 


PART 21 
IDENTITY THEFT DETERRENCE 


47-18-2101. Short title. 


This part shall be known and may be cited as the “Tennessee Identity Theft 


Deterrence Act of 1999.” 


History. 
Acts 1999, ch. 201, § 2. 


NOTES TO DECISIONS 


Analysis 


1. Failure to Prevent Identity Theft. 
2. Statute of Limitations. 


1. Failure to Prevent Identity Theft. 
Tennessee Identity Theft Deterrence Act of 
1999, T.C.A. § 47-18-2101 et seq., while not 
expressly imposing liability on businesses or 
banks for solely failing to prevent identity 
theft, also does not expressly immunize busi- 
nesses or banks from civil suits under the 
Tennessee Consumer Protection Act of 1977 


(TCPA) for failing to prevent or minimize the 
harm resulting from identity theft; accordingly, 
a victim of identity theft’s claim against a bank 
that issued a credit card in his name to an 
unknown individual and later reported a deli- 
quency under the victim’s name to credit re- 
porting agencies did not conflict with the TCPA 
or the deterrence act. Wolfe v. MBNA Am. 
Bank, 485 F. Supp. 2d 874, 2007 U.S. Dist. 
LEXIS 33940 (W.D. Tenn. Apr. 25, 2007). 


2. Statute of Limitations. 
Although defendants argued plaintiffs’ claim 


= = — 
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under the Tennessee Identity Theft Deterrence 
Act of 1999, T.C.A. § 47-18-2101, was time- 
barred, defendants were not entitled to sum- 
mary judgment because under the Tennessee 
discovery rule, the limitation period was tolled 
by defendants’ concealment of the fraudulent 


47-18-2102. Definitions. 


47-18-2102 


activity giving rise to plaintiffs’ claims; plain- 
tiffs’ action involved the unauthorized and 
fraudulent use of plaintiffs’ credit card at de- 
fendants’ restaurants. Permobil, Inc. v. Gmri, 
Inc., — F. Supp. 2d —, 2011 U.S. Dist. LEXIS 
12451 (M.D. Tenn. Feb. 8, 2011). 


As used in this part and in the Tennessee Consumer Protection Act of 1977, 
compiled in part 1 of this chapter, unless the context otherwise requires: 


(1) “Ascertainable loss” means an identifiable deprivation, detriment or 
injury arising from the identity theft or from any unfair, misleading or 
deceptive act or practice even when the precise amount of the loss is not 
known. Whenever a violation of this part has occurred, an ascertainable loss 
shall be presumed to exist; 

(2) “Attorney general” means the office of the Tennessee attorney general 
and reporter; 

(3) “Consumer report” has the meaning ascribed to that term by 15 U.S.C. 
§ 1681a(d); 

(4) “Consumer reporting agency” has the meaning ascribed to that term 
by 15 U.S.C. § 1681a(f); 

(5) “Division” means the division of consumer affairs of the department of 
commerce and insurance; 

(6) “Financial document” means any credit card, debit card, check or 
checking account information or number, savings deposit slip or savings 
account information or number, or similar financial account or account 
number, including but not limited to, a money market account, certificate of 
deposit, or other type of interest generating account with a bank, savings 
and loan or credit union account, or any other financial institution, mutual 
fund account, 401K account, individual retirement account, retirement 
account, or other stock account information, savings bond or other bond, 
credit line, equity line or other line of credit which the possessor of the 
account has the right to draw against; 

(7) “Identification documents” means any card, certificate or document 
which identifies or purports to identify the bearer of such document, whether 
or not intended for use as identification, and includes, but is not limited to, 
documents purporting to be a driver license, nondriver identification cards, 
birth certificates, marriage certificates, divorce certificates, passports, im- 
migration documents, social security cards, employee identification cards, 
cards issued by the government to provide benefits of any sort, health care 
benefit cards, or health benefit organization, insurance company or managed 
care organization cards for the purpose of identifying a person eligible for 
services; 

(8) “Identity theft” means: 

(A) Obtaining, possessing, transferring, using or attempting to obtain, 
possess, transfer or use, for unlawful economic benefit, one (1) or more 
identification documents or personal identification numbers of another 
person; or 

(B) Otherwise obtaining, possessing, transferring, using or attempting 
to obtain, possess, transfer or use, for unlawful economic benefit, one (1) or 
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more financial documents of another person; 

(9) “Person” means a natural person, consumer, individual, governmental 
agency, partnership, corporation, trust, estate, incorporated or unincorpo- 
rated association, and any other legal or commercial entity however 
organized; 

(10) “Personal identification number” means any number that is assigned 
by the government to identify a particular person, including, but not limited 
to, social security number, federal tax payer identification number, Medic- 
aid, Medicare or TennCare number which identifies a particular person 
eligible for benefits, any number assigned to a person as part of a licensure 
or registration process, such as a board of professional responsibility 
number, driver license number and passport number and any number 
assigned by an insurance company, health maintenance organization, man- 
aged care organization or other health benefit organization, for the purposes 
of identifying a particular person eligible for services; and 

(11) “Tennessee Consumer Protection Act” means the Tennessee Con- 
sumer Protection Act of 1977, as amended, compiled in part 1 of this chapter 
and related statutes. Related statutes specifically include any statute that 
indicates within the law, regulation or rule that a violation of that law, 
regulation or rule is a violation of the Tennessee Consumer Protection Act of 
1977. Without limiting the scope of this definition, related statutes include, 
but are not limited to: § 47-18-120; part 3 of this chapter; part 5 of this 
chapter; Home Solicitations Sales Act of 1974, compiled in part 7 of this 
chapter; Tennessee Credit Services Businesses Act, compiled in part 10 of 
this chapter; Consumer Telemarketing Protection Act of 1990, compiled in 
part 15 of this chapter; Unsolicited Telefacsimile Advertising Act [repealed]; 
Tennessee Employment Agency Act, compiled in part 17 of this chapter; and 
Membership Camping Act, compiled in title 66, chapter 32, part 3. 


History. 
Acts 1999, ch. 201, § 3; 2007, ch. 170, § 2. 


Compiler’s Notes. 

The former Unsolicited Telefacsimile Adver- 
tising Act, formerly compiled in title 47, ch. 18, 
part 16, referred to in this section, was repealed 
by Acts 2003, ch. 15, § 8, effective July 1, 2003. 

Acts 2007, ch. 170, § 1 provided that the act 


47-18-2103. Prohibited practices. 


shall be known, and may be cited, as the 
“Credit Security Act of 2007.” 


Section to Section References. 
This section is referred to in § 47-18-2108. 


Law Reviews. 
Protecting Sensitive Employee Information 
(Edward G. Phillips), 43 Tenn B.J. 18 (2007). 


It is unlawful for any person to directly or indirectly: 


(1) Engage in identity theft; or 


(2) Engage in any unfair, deceptive, misleading act or practice for the 
purpose of directly or indirectly engaging in identity theft. 


History. 
Acts 1999, ch. 201, § 4. 


47-18-2104. Private rights of action. 


(a) Any party commencing a private action pursuant to this part must 
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provide a copy of the complaint and all other initial pleadings to the division of 
consumer affairs and upon entry of any judgment, order or decree of the action, 
shall mail a copy of such judgment, order or decree to the division of consumer 
affairs within five (5) days of entry of the judgment, order or decree. 

(b) A copy of any notice of appeal shall be served by the appellant upon the 
director of the division, who in the public interest may intervene. 

(c) A private action to enforce any liability created under this part may be 
brought within two (2) years from the date the liability arises, except that 
where a defendant has concealed the liability to that person, under this part, 
the action may be brought within two (2) years after discovery by the person of 
the liability. No action brought by the division shall be subject to the limitation 
of actions contained herein. 

(d) In any private action commenced under this part, if the private party 
establishes that identity theft was engaged in willfully or knowingly, the court 
may award three (3) times the actual damages and may provide such other 
relief as it considers necessary and proper. 

(e) The action may be brought in a court of competent jurisdiction in the 
county where the identity theft or unfair, deceptive or misleading act or 
practice took place, is taking place, or is about to take place, or in the county 
in which such person resides, has such person’s principal place of business, 
conducts, transacts, or has transacted business, or, if the person cannot be 
found in any of the foregoing locations, in the county in which such person can 
be found. 

(f) Without regard to any other remedy or relief to which a person is entitled, 
anyone affected by a violation of this part may bring an action to obtain a 
declaratory judgment that the act or practice violates this part and to enjoin 
the person who has violated, is violating, or who is otherwise likely to violate 
this part; provided, that such action shall not be filed once the division has 
commenced a proceeding pursuant to this part or the Tennessee Consumer 
Protection Act. 

(g) Upon a finding by the court that a provision of this part has been 
violated, the court may award to the person bringing such action reasonable 
attorneys’ fees and costs. 


History. 
Acts 1999, ch. 201, § 5. 


47-18-2105. Civil penalties and remedies. 


(a) Whenever the division has reason to believe that any person has 
engaged in, is engaging in, or based upon information received from another 
law enforcement agency, is about to engage in any act or practice declared 
unlawful by this part and that proceedings would be in the public interest, the 
attorney general and reporter, at the request of the division, may bring an 
action in the name of the state against such person to restrain by temporary 
restraining order, temporary injunction, or permanent injunction the use of 
such act or practice. Additionally, the state may request an asset freeze or any 
other appropriate and necessary orders against such person. 

(b) The action may be brought in the chancery or circuit court in Davidson 
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County or in a court of competent jurisdiction where the alleged violation of 
this part, identity theft, unfair, misleading or deceptive act. or practice took 
place or is about to take place or in the county in which the person resides, has 
the person’s principal place of business, conducts, transacts or has transacted 
business or, if the person cannot be found, in any of the locations listed in this 
subsection (b), in the county in which the person can be found. 

(c) The courts are authorized to issue orders and injunctions to restrain and 
prevent violations of this part or issue any other necessary or appropriate relief 
or orders. Such orders and injunctions shall be issued without bond to the state 
of Tennessee. 

(d) Notwithstanding any other law, a violation of this part shall be punish- 
able by a civil penalty of whichever of the following is greater: ten thousand 
dollars ($10,000), five thousand dollars ($5,000) per day for each day that a 
person’s identity has been assumed or ten (10) times the amount obtained or 
attempted to be obtained by the person using the identity theft. This civil 
penalty is supplemental, cumulative and in addition to any other penalties and 
relief available under the Tennessee Consumer Protection Act, or other laws, 
regulations or rules. 

(e) In any successful action commenced under this part, any ascertainable 
loss that a person has incurred as a result of a violation of this part, including, 
but not limited to, the identity theft or misleading, deceptive or unfair 
practices used to engage in violations of this part shall be recovered as 
restitution for each such person. The person shall also be awarded statutory 
interest on that ascertainable loss. 

(f) In any successful action commenced by the division under this part, the 
court shall also order reimbursement to the division of the reasonable 
attorneys’ fees, costs and expenses of the investigation and prosecution under 
this part. 

(g) Nocourt costs, litigation costs, discretionary costs or attorneys’ fees shall 
be taxed or awarded against the state in an action commenced under this part 
or under the Tennessee Consumer Protection Act. 

(h) Any knowing or willful violation of the terms of an injunction or order 
issued pursuant to this part in an action commenced by the attorney general 
and reporter shall be punishable by a civil penalty of not more than five 
thousand dollars ($5,000) for each and every violation of the order recoverable 
by the state, in addition to any other appropriate relief, including, but not 
limited to, contempt sanctions and the awarding of attorneys’ fees and costs to 
the state for any filings relating to violations of any order under this part. 

(i) An order or judgment issued as a result of an action commenced by the 
division shall in no way affect individual rights of action which may exist 
independent of the recovery of money or property received under such order or 
judgment. If a particular person receives restitution as a result of an action 
commenced by the attorney general and reporter, those funds shall act only as 
a set-off against any award of money received in the person’s private right of 
action proceedings. 


History. Compiler’s Notes. 
Acts 1999, ch. 201, § 6; 2007, ch. 170, §§ 7-9. Acts 2007, ch. 170, § 1 provided that the act 
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shall be known, and may be cited, as the 
“Credit Security Act of 2007.” 


47-18-2106. Violation of Tennessee Consumer Protection Act. 


(a) Aviolation of this part constitutes a violation of the Tennessee Consumer 
Protection Act. 

(b) For the purpose of application of the Tennessee Consumer Protection 
Act, any violation of this part shall be construed to constitute an unfair or 
deceptive act or practice affecting trade or commerce and subject to the 
penalties and remedies as provided in that act, in addition to the penalties and 
remedies set forth in this part. 

(c) If the division has reason to believe that any person has violated any 
provision of this part, the attorney general and reporter, at the request of the 
division, may institute a proceeding under this chapter. 


History. action under state unfair or deceptive trade 
Acts 1999, ch. 201, § 7. practices law. 54 A.L.R.5th 631. 


Collateral References. 
Constitutional right to jury trial in cause of 


47-18-2107. Release of personal consumer information. 


(a) As used in this section, unless the context otherwise requires: 

(1) “Breach of the security of the system” means unauthorized acquisition 
of unencrypted computerized data that materially compromises the security, 
confidentiality, or integrity of personal information maintained by the 
information holder. Good faith acquisition of personal information by an 
employee or agent of the information holder for the purposes of the 
information holder is not a breach of the security of the system; provided, 
that the personal information is not used or subject to further unauthorized 
disclosure; 

(2) “Information holder” means any person or business that conducts 
business in this state, or any agency of the state of Tennessee or any of its 
political subdivisions, that owns or licenses computerized data that includes 
personal information; and 

(3)(A) “Personal information” means an individual’s first name or first 

initial and last name, in combination with any one (1) or more of the 

following data elements, when either the name or the data elements are 
not encrypted: 
(i) Social security number; 
(ii) Driver license number; or 
(iii) Account number, credit or debit card number, in combination 
with any required security code, access code, or password that would 
permit access to an individual’s financial account; and 
(B) “Personal information” does not include publicly available informa- 
tion that is lawfully made available to the general public from federal, 
state, or local government records. 
(b) Any information holder shall disclose any breach of the security of the 
system, following discovery or notification of the breach in the security of the 
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data, to any resident of Tennessee whose unencrypted personal information 
was, or is reasonably believed to have been, acquired by an unauthorized 
person. The disclosure shall be made in the most expedient time possible and 
without unreasonable delay, consistent with the legitimate needs of law 
enforcement, as provided in subsection (d), or any measures necessary to 
determine the scope of the breach and restore the reasonable integrity of the 
data system. 

(c) Any information holder that maintains computerized data that includes 
personal information that the information holder does not own shall notify the 
owner or licensee of the information of any breach of the security of the data 
immediately following discovery, if the personal information was, or is reason- 
ably believed to have been, acquired by an unauthorized person. 

(d) The notification required by this section may be delayed, if a law 
enforcement agency determines that the notification will impede a criminal 
investigation. The notification required by this section shall be made after the 
law enforcement agency determines that it will not compromise the investiga- 
tion. 

(e) For purposes of this section, notice may be provided by one (1) of the 
following methods: 

(1) Written notice; 
(2) Electronic notice, if the notice provided is consistent with the provi- 

sions regarding electronic records and signatures set forth in 15 U.S.C. 

§ 7001; or 

(3) Substitute notice, if the information holder demonstrates that the cost 
of providing notice would exceed two hundred fifty thousand dollars 

($250,000), or that the affected class of subject persons to be notified exceeds 

five hundred thousand (500,000), or the information holder does not have 

sufficient contact information. Substitute notice shall consist of all of the 
following: 

(A) E-mail notice, when the information holder has an e-mail address 
for the subject persons; 

(B) Conspicuous posting of the notice on the information holder’s 
Internet web site page, if the information holder maintains such web site 
page; and 

(C) Notification to major statewide media. 

(f) Notwithstanding subsection (e), an information holder that maintains its 
own notification procedures as part of an information security policy for the 
treatment of personal information, and is otherwise consistent with the timing 
requirements of this section, shall be deemed to be in compliance with the 
notification requirements of this section, if it notifies subject persons in 
accordance with its policies in the event of a breach of security of the system. 

(g) In the event that a person discovers circumstances requiring notification 
pursuant to this section of more than one thousand (1,000) persons at one time, 
the person shall also notify, without unreasonable delay, all consumer report- 
ing agencies and credit bureaus that compile and maintain files on consumers 
on a nationwide basis, as defined by 15 U.S.C. § 1681a, of the timing, 
distribution and content of the notices. 

(h) Any customer of an information holder who is a person or business 
entity, but who is not an agency of the state or any political subdivision of the 
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state, and who is injured by a violation of this section, may institute a civil 
action to recover damages and to enjoin the person or business entity from 
further action in violation of this section. The rights and remedies available 
under this section are cumulative to each other and to any other rights and 
remedies available under law. 

(i) This section shall not apply to any person who is subject to Title V of the 
Gramm-Leach-Bliley Act of 1999, Pub. L. No. 106-102. 


History. Cross-References. 

Acts 2005, ch. 473, § 1. Confidentiality of public records, § 10-7-504. 
Compiler’s Notes. Law Reviews. 

Title V of the Gramm-Leach-Bliley Act, Pub. Protecting Sensitive Employee Information 


L. No. 106-102, referred to in this section, is (Edward G. Phillips), 43 Tenn B.J. 18 (2007). 
compiled in 15 U.S.C. § 6801 et seq. 


47-18-2108. Security freeze at the request of the consumer. 


(a) A Tennessee consumer may place a security freeze on the consumer 
report of the Tennessee consumer by making a request in writing by certified 
mail. Beginning on January 31, 2009, a credit reporting agency shall make 
available an electronic method for requesting a security freeze. A security 
freeze shall prohibit the consumer reporting agency from releasing the 
requesting party’s consumer report or credit score relating to the extension of 
credit without the express authorization of the Tennessee consumer. Nothing 
in this section shall prevent a consumer reporting agency from advising a third 
party that a security freeze is in effect with respect to a particular consumer 
report. 

(b) Aconsumer reporting agency shall place a security freeze on a consumer 
report no later than three (3) business days after receiving the written or 
electronic request from the Tennessee consumer. 

(c) The consumer reporting agency shall send a written confirmation of the 
security freeze to the Tennessee consumer within ten (10) business days of 
placing the security freeze on the consumer report, and shall provide the 
Tennessee consumer with a unique personal identification number or pass- 
word, other than the Tennessee consumer’s federal social security number, to 
be used by the Tennessee consumer when providing authorization for the 
release of the consumer report for a specific period of time or for permanently 
removing the security freeze. 

(d) If the Tennessee consumer wishes to allow the consumer report to be 
accessed for a specific period of time while a freeze is in place, the Tennessee 
consumer shall contact the consumer reporting agency, request that the freeze 
be temporarily lifted, and provide the following: 

(1) Proper identification; 

(2) The unique personal identification number or password provided by 
the consumer reporting agency to the Tennessee consumer pursuant to this 
section; and 

(3) The information requested by the consumer reporting agency about 
the period for which the consumer report is to be available. 

(e) Aconsumer reporting agency shall develop procedures involving the use 
of telephone, the Internet, or other electronic method to receive and process a 
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request from a Tennessee consumer to temporarily lift a freeze on a credit 
report pursuant to this section in an expedited manner. A consumer reporting 
agency may develop procedures involving the use of facsimile for this purpose. 

(f) Aconsumer reporting agency shall comply with a request to temporarily 
lift a freeze previously placed on a consumer report no later than fifteen (15) 
minutes after receiving the request through an electronic contact method in 
accordance with this section and the request is received between six o'clock 
a.m. (6:00 a.m.) and nine-thirty p.m. (9:30 p.m.), seven (7) days per week, 
eastern or central standard or daylight time as applicable to the consumer. In 
requesting a temporary removal of the security freeze, a Tennessee consumer 
shall provide both of the following: 

(1) Proper identification; and 

(2) The unique personal identification number or password provided by 
the consumer reporting agency to the Tennessee consumer pursuant to this 
section. 

(g) Aconsumer reporting agency is not required to temporarily lift a security 
freeze within the time provided in subsection (f) if: 

(1) The consumer fails to meet the requirements of subsection (d); or 
(2) The consumer reporting agency’s ability to temporarily lift the secu- 
rity freeze within fifteen (15) minutes is prevented by: 

(A) An act of God, including fire, earthquakes, hurricanes, storms, or 
similar natural disaster or phenomenon; 

(B) Unauthorized or illegal acts by a third party, including terrorism, 
sabotage, riot, vandalism, labor strikes or disputes disrupting operations, 
or similar occurrence; 

(C) Operational interruption including electrical failure, unanticipated 
delay in equipment or replacement part delivery, computer hardware or 
software failures inhibiting response time, or similar disruption; 

(D) Governmental action, including emergency orders or regulations, 
judicial or law enforcement action, or similar directives; 

(E) Regularly scheduled maintenance, during other than normal busi- 
ness hours, of, or updates to, the consumer reporting agency’s systems; or 

(F) Commercially reasonable maintenance of or repair to, the consumer 
reporting agency’s systems that is unexpected or unscheduled. 

(h) Ifa third party requests access to a consumer report on which a security 
freeze is in effect and the Tennessee consumer does not allow the third party 
access to the consumer report, the third party may treat any applicable credit 
application made by the consumer as incomplete. 

(i) If a Tennessee consumer requests a security freeze pursuant to this 
section, the consumer reporting agency shall disclose to the Tennessee con- 
sumer the process of placing and temporarily lifting a security freeze and the 
process for allowing access to information from the consumer report for a 
specific period of time while the security freeze is in place. 

(j) Except as provided in subsections (d), (e), and (f), a security freeze shall 
remain in place until the Tennessee consumer requests that the security freeze 
be removed permanently. A consumer reporting agency shall permanently 
remove a security freeze no later than two (2) business days from the receipt 
of a request by the agency when a Tennessee consumer makes the request by 


639 CONSUMER PROTECTION 47-18-2108 


means involving the use of telephone, the Internet, or other electronic media as 
provided by the consumer reporting agency. In making the request, the 
Tennessee consumer shall provide both of the following: 

(1) Proper identification; and 

(2) The unique personal identification number or password provided by 
the consumer reporting agency to the Tennessee consumer pursuant to this 
section. 

(k) If a security freeze is in place, a consumer credit reporting agency shall 
not change any of the following official information in a consumer credit report 
without sending a written confirmation of the change to the consumer not later 
than thirty (30) days of the change being posted to the consumer’s file: name, 
date of birth, social security number, and address. Written confirmation is not 
required for technical modifications of a consumer’s official information, 
including name and street abbreviations, complete spellings or transposition of 
numbers or letters. In the case of an address change, the written confirmation 
shall be sent to both the new address and to the former address. 

(1) A consumer reporting agency may charge a Tennessee consumer a 
reasonable fee, not to exceed seven dollars and fifty cents ($7.50), for the 
placement of a security freeze. A consumer reporting agency may not charge a 
Tennessee consumer to temporarily lift a security freeze. A consumer reporting 
agency may charge a consumer a reasonable fee, not to exceed five dollars 
($5.00), to permanently remove a security freeze, or to replace a personal 
identification number or password. A consumer reporting agency may not 
charge a Tennessee consumer to place or permanently remove a security freeze 
if that Tennessee consumer is a victim of identity theft as defined in § 47-18- 
2102 or other Tennessee law or federal law regarding identity theft and 
presents to the consumer reporting agency, at the time the request is made, a 
police report or other official document acceptable to the consumer reporting 
agency detailing the theft. Beginning on January 1, 2010, and on January 1 of 
each subsequent year, a consumer reporting agency may increase the fees set 
forth in this section based proportionally on changes to the consumer price 
index of all urban consumers, as determined by the United States department 
of labor, with fractional changes rounded to the nearest twenty-five cents (25¢). 

(m) This section, including the security freeze, does not apply to the use of 
a consumer report by the following: 

(1) Aperson, or that person’s subsidiary, affiliate, agent or assignee, if the 
Tennessee consumer has an account, contract, or debtor-creditor relation- 
ship with that person, for the purposes of reviewing the account, collecting 
the financial obligation of the consumer, fraud control or extending addi- 
tional credit to the Tennessee consumer. For purposes of this subdivision 
(m)(1), “reviewing the account” includes activities related to account main- 
tenance, monitoring, credit line increases, and account upgrades and 
enhancements; 

(2) Asubsidiary, affiliate, agent or assignee of a party or parties for whom 
a security freeze has been temporarily lifted pursuant to this section for the 
purpose of facilitating the extension of credit or other permissible use; 

(3) Any person, including, but not limited to, a law enforcement entity, 
collections officer or private collection agency, acting pursuant to a court 
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order, warrant or subpoena authorizing the use of the consumer report, or 

acting pursuant to a civil investigative demand or request for consumer 

protection information; 

(4) Any department or division of the state that is acting to investigate a 
child support case, medicaid or TennCare fraud, delinquent taxes or assess- 
ments, unpaid court orders or settlements of any sort or type, or to fulfill any 
of their statutory or other duties; 

(5) For the purposes of prescreening as provided by the federal Fair Credit 
Reporting Act, codified in 15 U.S.C. § 1681; 

(6) Any person for the purpose of providing a credit file monitoring 
subscription service to which the Tennessee consumer has subscribed; 

(7) A consumer reporting agency for the sole purpose of providing a 
Tennessee consumer with a copy of the consumer report upon the Tennessee 
consumer’s request; 

(8) Any person or entity for the purpose of setting or adjusting a rate, 
adjusting a claim, or underwriting for insurance purposes; 

(9) A pension plan acting to determine the Tennessee consumer’s eligibil- 
ity for plan benefits or payments authorized by law or to investigate fraud; 

(10) Any law enforcement entity or its agent acting to investigate a crime 
or civil law violation, conduct a criminal background check, conduct a 
presentence investigation in a criminal matter or use the information for 
supervision of a paroled offender; 

(11) A licensed hospital with which the Tennessee consumer has or had a 
contract or a debtor-creditor relationship for the purpose of reviewing the 
account or collecting the financial obligation owing for the contract, account, 
or debt; or 

(12) An attorney at law duly licensed in Tennessee representing any 
person, subsidiary, affiliate, agent, assignee, department, division, or other 
entity to whom this section does not apply. 

(n) The following entities are not subject to the requirements of this section; 
provided, however, that each such entity shall be subject to any security freeze 
placed on a consumer report by a consumer reporting agency from which it 
obtains information: 

(1) A consumer reporting agency that acts only as a reseller of credit 
information by assembling and merging information contained in the 
database of another consumer reporting agency or multiple consumer credit 
reporting agencies, and does not maintain a permanent data base of credit 
information from which new consumer credit reports are produced; however, 
a consumer reporting agency acting as a reseller shall honor any security 
freeze placed on a consumer credit report by another consumer reporting 
agency; 

(2) A check services or fraud prevention services company that issues 
reports on incidents of fraud or authorizations for the purpose of approving 
or processing negotiable instruments, electronic funds transfers, or similar 
methods of payments; 

(3) A deposit account information service company that issues reports 
regarding account closures due to fraud, substantial overdrafts, ATM abuse, 
or similar negative information regarding a Tennessee consumer, to inquir- 
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ing banks or other financial institutions for use only in reviewing a consumer 

request for a deposit account at the inquiring bank or financial institution; 

and 

(4) A consumer reporting agency’s database or file that consists of 
information concerning, and used for, one (1) or more of the following: 
criminal record information, fraud prevention or detection, personal loss 
history information, and employment, tenant, or individual background 
screening. 

(0) Exclusive of all other private and nongovernmental remedies that may 
be imposed, any person who fails to comply with any requirement imposed 
under this section with respect to any Tennessee consumer is liable to that 
Tennessee consumer in an amount equal to the sum of: 

(1)(A) Any ascertainable losses sustained by the Tennessee consumer as a 

result of the failure, or damages of not less than one hundred dollars 

($100) nor more than one thousand dollars ($1,000), whichever is greater, 

in addition to any other governmental remedies available at law; or 

(B) In the case of liability of a natural person for obtaining a consumer 

report under false pretenses without a permissible purpose, ascertainable 

losses sustained by the consumer as a result of the failure or one thousand 

dollars ($1,000), whichever is greater, in addition to any other governmen- 

tal remedies available at law; 

(2) An amount of punitive damages that the court may allow in a private 
right of action or other nongovernmental action; and 

(3) In the case of any successful action to enforce any liability under this 
section, the costs of the action together with reasonable attorneys’ fees as 
determined by the court. 

(p) Any person who obtains a consumer report, requests a security freeze, 
requests the temporary lift of a freeze, or the removal of a security freeze from 
a consumer reporting agency under false pretenses or in an attempt to violate 
federal or state law shall be liable to the consumer reporting agency for 
ascertainable losses sustained by the consumer reporting agency or one 
thousand dollars ($1,000), whichever is greater, in addition to any other 
governmental remedies available at law. 

(q) In addition to any other governmental remedies available at law, any 
person who is negligent in failing to comply with any requirement imposed 
under this section with respect to any Tennessee consumer is liable to that 
Tennessee consumer in an amount equal to the sum of: 

(1) Any ascertainable losses sustained by the Tennessee consumer as a 
result of the failure; and 

(2) In the case of any successful action to enforce any liability under this 
section, the costs of the action together with reasonable attorneys’ fees as 
determined by the court. 

(r) Upon a finding by the court that an unsuccessful, nongovernmental 
pleading, motion, or other paper filed in connection with an action under this 
section was filed in bad faith or for purposes of harassment, the court shall 
award to the prevailing party attorneys’ fees reasonable in relation to the work 
expended in responding to the pleading, motion, or other paper. 

(s) Notwithstanding any other provision of this section, the sole power to 
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enforce violations of subsection (f) shall be with the attorney general and 


reporter. 


History. 
Acts 2007, ch. 170, § 4; 2008, ch. 633, §§ 1, 2; 
2008, ch. 1120, § 8. 


Compiler’s Notes. 

Acts 2007, ch. 170, § 1 provided that the act 
shall be known, and may be cited, as the 
“Credit Security Act of 2007.” 

Acts 2008, ch. 633, §§ 1 and 2 purported to 
amended this section by rewriting subsection 


a 


(k) and amending subdivision (m)(5), effective 
March 18, 2008. This section was enacted by 
Acts 2007, ch. 170, § 4, effective September 1, 
2008. Since Acts 2008, ch. 633, §§ 1 and 2 
attempted to amend this section before it was 
in effect, Acts 2008, ch. 633 was not given effect; 
however, the amendments were later enacted 
by Acts 2008, ch. 1120, § 8, effective September 
1, 2008, at 12:01 a.m. 


47-18-2109. Notice to consumer regarding security freeze. 


At any time that a Tennessee consumer is required to receive a summary of 
rights required by 15 U.S.C. § 1681g(d) of the federal Fair Credit Reporting 
Act, the Tennessee consumer shall also be provided with the following 
prominent, clear and conspicuous notice in at least twelve (12) point type: 


TENNESSEE CONSUMERS HAVE THE RIGHT TO OBTAIN A SECURITY 
FREEZE 


You have a right to place a “security freeze” on your credit report, which will 
prohibit a consumer reporting agency from releasing information in your credit 
report without your express authorization. A security freeze must be requested 
in writing by certified mail or by electronic means as provided by a consumer 
reporting agency. The security freeze is designed to prevent credit, loans, and 
services from being approved in your name without your consent. If you are 
actively seeking a new credit, loan, utility, or telephone account, you should 
understand that the procedures involved in lifting a security freeze may slow 
your applications for credit. You should plan ahead and lift a freeze in advance 
of actually applying for new credit. When you place a security freeze on your 
credit report, you will be provided a personal identification number or 
password to use if you choose to remove the freeze on your credit report or 
authorize the release of your credit report for a period of time after the freeze 
is in place. To provide that authorization you must contact the consumer 
reporting agency and provide all of the following: | 

(1) The personal identification number or password; 

(2) Proper identification to verify your identity; and 

(3) The proper information regarding the period of time for which the report 
shall be available. 

A consumer reporting agency must authorize the release of your credit 
report no later than fifteen (15) minutes after receiving the above information. 

A security freeze does not apply to a person or entity, or its affiliates, or 
collection agencies acting on behalf of the person or entity, with which you have 
an existing account, that requests information in your credit report for the 
purposes of fraud control, or reviewing or collecting the account. Reviewing the 
account includes activities related to account maintenance. 

You should consider filing a complaint regarding your identity theft situation 
with the federal trade commission and the Tennessee department of commerce 
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and insurance, division of consumer affairs, either in writing or via their web 
sites. 

You have a right to bring civil action against anyone, including a consumer 
reporting agency, who improperly obtains access to a file, misuses file data, or 
fails to correct inaccurate file data. 

Unless you are a victim of identity theft with a police report, or other official 
document acceptable to a consumer reporting agency to verify the crimes, a 
consumer reporting agency has the right to charge you up to seven dollars and 
fifty cents ($7.50) to place a freeze on your credit report, but may not charge 
you to temporarily lift a freeze on your credit report. A consumer reporting 
agency may charge a consumer a reasonable fee not to exceed five dollars 
($5.00) to permanently remove a security freeze, or to replace a personal 
identification number or password. A consumer reporting agency may increase 
these fees annually based on changes to a common measure of consumer 
prices. A consumer reporting agency may not charge a Tennessee consumer to 
place or permanently remove a security freeze if that Tennessee consumer is a 
victim of identity theft as defined in Tennessee law or federal law regarding 
identity theft and presents to the consumer reporting agency, at the time the 
request is made, a police report or other official document acceptable to the 
consumer reporting agency detailing the theft. 


History. shall be known, and may be cited, as the 
Acts 2007, ch. 170, § 5. “Credit Security Act of 2007.” 
Compiler’s Notes. 


Acts 2007, ch. 170, § 1 provided that the act 


47-18-2110. Protecting social security numbers from disclosure. 


(a) On and after January 1, 2008, any person, nonprofit or for profit 
business entity in this state, including, but not limited to, any sole proprietor- 
ship, partnership, limited liability company, or corporation, engaged in any 
business, including, but not limited to, health care, that has obtained a federal 
social security number for a legitimate business or governmental purpose shall 
make reasonable efforts to protect that social security number from disclosure 
to the public. Social security numbers shall not: 

(1) Be posted or displayed in public; 

(2) Be required to be transmitted over the Internet, unless the Internet 
connection used is secure or the social security number is encrypted; 

(3) Be required to log onto or access an Internet web site, unless used in 
combination with a password or other authentication device; 

(4) Be printed on any materials mailed to a consumer, unless the 
disclosure is required by law, or the document is a form or application; or 

(5) Be printed on any card, identification or badge that the consumer must 
display or present in order to receive a benefit, good, service or other thing 
of value to which the consumer is entitled based upon the consumer’s 
contract or other agreement with the entity issuing the card, identification 
or badge. 

(b) The requirements established pursuant to subsection (a) do not apply to 
the disclosure of a federal social security number by an entity so long as the 
disclosure is for a legitimate business or governmental purpose and occurs 
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pursuant to the terms of a business or governmental contract or other lawful 
legal obligation. . 

(c) On and after January 1, 2009, a violation of subsection (a) is a Class B 
misdemeanor. Each violation of subsection (a) shall constitute a separate 
offense. 

(d) In addition to the criminal offense created pursuant to subsections (a) 
and (b), on and after January 1, 2009, it is also a civil violation of this part, 
subject to the penalty provided in this part, for any person, any nonprofit or for 
profit business entity in this state, including, but not limited to, any sole 
proprietorship, partnership, limited liability company, or corporation, engaged 
in any business, including, but not limited to, health care, to violate any of the 
prohibitions of subsection (a). 

(e) Any state agency or nonprofit or for profit business entity engaged in the 
provision of health care services under Title XIX, including determining 
eligibility for Title XIX services, shall be exempted from the requirements of 
subsections (a) and (b). 


History. Title XIX of the Social Security Act, referred 
Acts 2007, ch. 170, § 6; 2009, ch. 269, § 1. to in this section, is compiled in 42 U.S.C. 


! § 1396 et seq. 
Compiler’s Notes. 
Acts 2007, ch. 170, § 1 provided that the act Cross-References. 
shall be known, and may be cited, as the Penalty for Class B misdemeanor, § 40-35- 
“Credit Security Act of 2007.” nat, 


PART 22 
VIDEO CONSUMER PRIVACY 


47-18-2201. Short title. 


This part shall be known and may be cited as the “Video Consumer Privacy 
Act.” 


History. 
Acts 1999, ch. 342, § 2. 


47-18-2202. Legislature findings and intent. 


(a) The general assembly finds and declares that the viewing of rented video 
tapes and movies in the home is a popular and widespread leisure pastime. 
Innumerable retail establishments in this state commonly record, often by 
computer, data containing the identities of consumers who have rented video 
tapes and movies and the titles of the videos rented. 

(b) It is the intent of the general assembly by enactment of this part to 
protect the personal privacy of individuals and their families who rent video 
cassette tapes and movies and similar audio visual materials, without unrea- 
sonably restricting the ability of video tape service providers to collect and use 
information as is necessary to conducting their business. 


History. 
Acts 1999, ch. 342, § 3. 
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47-18-2203. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Consumer” means any renter, purchaser, or subscriber of goods or 
services from a video tape service provider or video tape seller; 

(2) “Informed, written consent of the consumer” means that the video tape 
service provider, prior to furnishing any video tape services, shall offer the 
consumer an opportunity to elect not to have personally identifiable infor- 
mation disclosed. Such notice shall be in writing in at least ten point (10 pt.) 
bold face type, affixed to any membership, subscriber or rental agreement 
between the consumer and the video tape service provider, and shall be 
posted on a sign in full and clear view of the consumer at the point of rental 
transaction, and shall read as follows: 

“This video tape service provider from time to time provides to market- 

ers of goods and services, the names and addresses of customers and a 
description or subject matter of materials rented by video customers. You 
have the right to elect not to have your name, address or the description 
or subject matter of any material rented included in such description or 
subject matter of any material rented included in such lists. This election 
may be changed by you, in writing, at any time.”; 

(3) “Ordinary course of business” means only debt collection activities, 
order fulfillment, request processing, and the transfer of ownership; 

(4) “Personally identifiable information” means any information which 
identifies a person as having requested or obtained specific video materials 
or services from a video tape service provider or video tape seller; 

(5) “Video tape seller” means any person engaged in the business of 
selling prerecorded video cassette tapes or similar audio visual materials; 
and 

(6) “Video tape service provider” means any person engaged in the 
business of rental of prerecorded video cassette tapes or similar audio visual 
materials. 


History. 
Acts 1999, ch. 342, § 4. 


NOTES TO DECISIONS 


1. Video Service Providers. video service providers as required for the stat- 

Defendants, excluding those who were _ utes to be applicable. Daniel v. Cantrell, 241 F. 
named as owners or employees of video stores, Supp. 2d 867, 2003 U.S. Dist. LEXIS 1185 (E.D. 
correctly argued that under the Videotape Pri- Tenn. 2003), affd, 375 F.3d 377, 2004 FED App. 


vacy Protection Act of 1988, 18 U.S.C. § 2710, 216P 2004 U.S. App. LEXIS 14078 (6th Cir. 
and the Tennessee Video Consumer Privacy ‘enn. 2004). 


Act, T.C.A. §§ 47-18-2201 et seq., they were not 


47-18-2204. Disclosure by seller or service provider of personally 
identifiable information concerning consumers. 


(a) A video tape seller or service provider who knowingly discloses, to any 
person, personally identifiable information concerning any consumer of such 
provider shall be liable to the aggrieved person for the relief provided in 
§ 47-18-2205. 
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(b)(1) A video tape seller or service provider shall disclose personally 

identifiable information concerning any consumer: - 

(A) To a grand jury pursuant to a grand jury subpoena; 

(B) Pursuant to a court order, in a civil proceeding upon a showing of 
compelling need for the information that cannot be accommodated by any 
other means, or in a criminal proceeding upon a showing of legitimate 
need for the information that cannot be accommodated by any other 
means, if: 

(i) The consumer is given reasonable notice, by the person seeking the 
disclosure, of the court proceeding relevant to the issuance of the court 
order; 

(ii) The consumer is afforded the opportunity to appear and contest 
the claim of the person seeking the disclosure; and 

(iii) The court imposes appropriate safeguards against unauthorized 
disclosure; 

(C) To a law enforcement agency pursuant to a warrant lawfully 
obtained under the laws of this state or the United States; or 

(D) To a court pursuant to a civil action commenced by the video tape 
seller or service provider or to enforce collection of fines for overdue or 
unreturned video tapes, and then only to the extent necessary to establish 
the fact of the rental. Notwithstanding the foregoing, a court shall impose 
appropriate safeguards against unauthorized disclosure. 

(2) In addition, if the consumer is a minor under eighteen (18) years of 
age, a video tape seller or service provider shall disclose to the minor’s 
parent or legal guardian personally identifiable information concerning the 
minor upon receiving a request from the parent or legal guardian for such 
information. 

(c) A video tape service seller or provider may disclose personally identifi- 
able information concerning any consumer to: 

(1) The consumer; 

(2) Any person with the informed, written consent of the consumer; or 

(3) Any person if the disclosure is incidental to the ordinary course of 
business of the video tape service provider or seller; and 

(4) Any person if the disclosure is for the exclusive use of marketing goods 
and services directly to the consumer, and the video tape service seller or 
provider has provided the consumer with the opportunity, in a clear and 
conspicuous manner, to prohibit such disclosure. 

(d) Personally identifiable information obtained in any manner other than 
as provided in this section shall not be received in evidence in any trial, 
hearing, arbitration, or other proceeding in or before any court, grand jury, 
department, officer, agency, regulatory body, legislative committee or other 
authority of the state or any political subdivision thereof. 

(e) A person subject to this section shall destroy personally identifiable 
information as soon as practicable, but no later than one (1) year from the date 
the information is no longer necessary for the purpose for which it was 
collected unless a request or order for access to such information under this 
part is pending. 
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History. 

Acts 1999, ch. 342, § 5. 
Cited: 

Daniel v. Cantrell, 241 F. Supp. 2d 867, 2003 
U.S. Dist. LEXIS 1185 (E.D. Tenn. 2003). 


47-18-2205. Liability for damages. 


Any person found to be in violation of this part shall be liable to the 
aggrieved consumer for all actual damages sustained by such consumer as a 
result of the violation. 


History. Section to Section References. 
Acts 1999, ch. 342, § 6. This section is referred to in § 47-18-2204. 
PART 23 
[RESERVED] 
PART 24 


UNSOLICITED LOANS 


47-18-2401. Notice requirements for unsolicited loans. 


Unless otherwise agreed, where unsolicited mail that resembles a check is, 
upon endorsement by the payee, a loan, the payee is under no duty to repay 
such loan unless such unsolicited mail has upon its face in boldface letters at 
least one-half inch (2") in height the following: 


THIS IS A LOAN. 
History. Section to Section References. 
Acts 1999, ch. 395, § 2. This section is referred to in § 47-18-2402. 


47-18-2402. Failure to provide notice a defense to collection action. 


In any action for the collection of the balance due on an unsolicited loan 
received by mail that resembles a check, it shall be a complete defense that 
such unsolicited loan was not actually requested by the defendant and such 
mail did not have upon its face the language required by § 47-18-2401. 


History. 
Acts 1999, ch. 395, § 3. 


47-18-2403. Violation of part constituting unfair or deceptive trade 
practice. 


A violation of this part constitutes a violation of the Tennessee Consumer 
Protection Act of 1977, compiled in part 1 of this chapter. For the purposes of 
the application of the Tennessee Consumer Protection Act of 1977, any 
violation of this part shall be construed to constitute an unfair or deceptive act 
or practice affecting the conduct of any trade or commerce and shall be subject 
to the penalties and remedies as provided in that act. 
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History. 
Acts 1999, ch. 395, § 4. 


47-18-2404. Notices and obligations — Application — Damages. 


(a)(1) Any solicitation to lend money to a person for the consolidation or 
payment of other indebtedness which will result in that person’s owner- 
occupied residence becoming collateral or security for the loan or payment of 
money shall clearly state, in bold face type at least as large as any used in 
the solicitation otherwise, or by a separate clearly stated written notice, in 
bold face type at least ten (10) points, the following: 
(A) Failure to make timely payments or to repay the loan will result in 
the borrower’s home being subject to foreclosure; and 
(B) Additional information on debt consolidation loans is available from 
the department of commerce and insurance, division of consumer affairs at 
1-800-342-8385. 
(2) Such solicitation shall, in like manner, state either one (1) of the 
following, as appropriate: 
(A) It is the obligation of the lender to make payments to prior lenders; 
or 
(B) It is the obligation of the borrower to make payments to prior 
lenders. 

(b) This section shall apply to all solicitations, whether made through the 
mails, in person, by telephone, fax, or electronically, or through any other 
agency or medium to a resident of the state. If the solicitation is made in 
person or by telephone, then the person making the solicitation shall clearly 
express the notices and obligations required to be given under subdivisions 
(a)(1) and (2). 

(c) Failure to comply with this section shall subject the lender to damages 
up to three (3) times the amount of actual damages pursuant to § 47-18-109. 

(d) The notices and obligations described in subsection (a) shall be clearly 
expressed in any debt consolidation contract or loan agreement consolidating 
such loans, in bold face type of at least ten (10) points, in immediate proximity 
to the space reserved for the signature of the borrower. 

(e) This section shall not apply to any state or national bank, credit union, 
savings and loan, or to any subsidiary or affiliate of any such state or national 
bank, credit union, savings and loan or any person or entity licensed by or 
subject to regulation by the department of financial institutions. 


History. 
Acts 2000, ch. 963, § 1. 
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PART 25 
UNSOLICITED ADVERTISING BY ELECTRONIC MEANS 


47-18-2501. Regulation of unsolicited electronic advertising — Falsi- 
fication of electronic mail transmission information pro- 
hibited — Institution of actions and damages. 


(a) No person or entity conducting business in this state shall send by e-mail 
or cause to be e-mailed, documents consisting of unsolicited advertising 
material for the lease, sale, rental, gift offer, or other disposition of any realty, 
goods, services, or extension of credit unless that person or entity shall 
establish a toll-free telephone number or return e-mail address that a recipient 
of the unsolicited e-mailed documents may call to notify the sender not to 
e-mail the recipient any further unsolicited documents. 

(b) Upon notification by a recipient of the recipient’s request not to receive 
any further unsolicited e-mailed documents, no person or entity conducting 
business in this state shall e-mail or cause to be e-mailed, any unsolicited 
documents to that recipient. 

(c) Aperson or entity sending an unsolicited email shall establish a toll-free 
telephone number or valid sender operated return e-mail address that the 
recipient of the unsolicited documents may call or e-mail to notify the sender 
not to e-mail any further unsolicited documents. 

(d) If e-mail that consists of unsolicited advertising material for the lease, 
sale, rental, gift offer or other disposition of any realty, goods, services or 
extension of credit, the subject line of each and every message shall include 
“ADV:” as the first four (4) characters. If these messages contain information 
that consists of unsolicited advertising material for the lease, sale, rental, gift 
offer, or other disposition of any realty, goods, services, or extension of credit, 
that may only be viewed, purchased, rented, leased, or held in possession by an 
individual eighteen (18) years of age or older, the subject line of each and every 
message shall include “ADV:ADLT” as the first eight (8) characters. 

(e) In the case of unsolicited bulk e-mail, this section shall apply when the 
unsolicited e-mailed documents are delivered to a Tennessee resident via an 
electronic mail service provider’s service or equipment located in this state. For 
these purposes, “electronic mail service provider” means any business or 
organization qualified to do business in this state that provides individuals, 
corporations, or other entities the ability to send or receive electronic mail 
through equipment located in this state and that is an intermediary in sending 
or receiving electronic mail. 

(f) It is unlawful for any person to sell, give or otherwise distribute or 
possess with the intent to sell, give or distribute software which: 

(1) Is primarily designed or produced for the purpose of facilitating or 
enabling the falsification of electronic mail transmission information or 
other routing information; 

(2) Has only limited commercially significant purpose or use other than to 
facilitate or enable the falsification of electronic mail transmission informa- 
tion or other routing information; or 

(3) Is marketed by that person or another acting in concert with that 
person with that person’s knowledge for use in facilitating or enabling the 
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falsification of electronic mail transmission information or other routing 

information. 

(g) As used in this section, “e-mail” or “cause to be e-mailed” does not include 
or refer to the transmission of any documents by the telecommunications 
utility or Internet service provider to the extent that the telecommunications 
utility or Internet service provider merely carries that transmission over its 
network. 

(h)(1) Any person whose property or person is injured by reason of a 

violation of any provision of this section may sue therefor and recover for any 

damages sustained, and the costs of such suit. Without limiting the gener- 
ality of the term, “damages” includes loss of profits. 

(2) Ifthe injury arises from the transmission of unsolicited bulk electronic 
mail, the injured person, other than an electronic mail service provider, may 
also recover attorneys’ fees and costs, and may elect, in lieu of actual 
damages, to recover the lesser of ten dollars ($10.00) for each and every 
unsolicited bulk electronic mail message transmitted in violation of this 
section, or five thousand dollars ($5,000) per day. The injured person shall 
not have a cause of action against the electronic mail service provider that 
merely transmitted the unsolicited bulk electronic mail over its computer 
network. 

(3) Ifthe injury arises from the transmission of unsolicited bulk electronic 
mail, an injured electronic mail service provider may also recover attorneys’ 
fees and costs, and may elect, in lieu of actual damages, to recover the 
greater of ten dollars ($10.00) for each and every unsolicited bulk electronic 
mail message transmitted in violation of this section, or five thousand 
dollars ($5,000) per day. 

(4) At the request of any party to an action brought pursuant to this 
section, the court may, in its discretion, conduct all legal proceedings in such 
a way as to protect the secrecy and security of the computer, computer 
network, computer data, computer program and computer software involved 
in order to prevent possible recurrence of the same or a similar act by 
another person and to protect any trade secrets of any party. 

(5) This subsection (h) shall not be construed to limit any person’s right to 
pursue any additional civil remedy otherwise allowed by law. 

(i) This section shall not be construed to restrict or apply to constitutionally 
protected communications to and from citizens and their elected representa- 
tives. 

(j) This section, or any part of this section, shall become inoperative on and 
after the date that federal law is enacted that prohibits or otherwise regulates 
the transmission of unsolicited advertising by electronic mail (e-mail). 


History. James and Kelly L. Frey II), 43 Tenn. B.J. 22 
Acts 1999, ch. 475, § 2; 2008, ch. 15, §§ 2-7. (2007). 
Immunizing Internet Service Providers from 


Section to Section References. Third-Party Internet Defamation Claims: How 
This part is referred to in § 65-4-501. Far Should Courts Go? 55 Vand. L. Rev. 647 
(2002). 


Law Reviews. 
Don’t Call, Email, Fax: The Consumer Adver- Collateral References. 
tising Labyrinth (Kelly L. Frey Sr., Nicole Validity, construction, and application of fed- 
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eral and state statutes regulating unsolicited 
e-mail or “spam”. 10 A.L.R.6th 1. 


47-18-2502. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Computer network” means a set of related, remotely connected 
devices and any communications facilities, including more than one (1) 
computer with the capability to transmit data among them through the 
communications facilities; and 

(2) “Without authority” means a person using the computer network of an 
electronic mail service provider to transmit unsolicited bulk electronic mail 
in contravention of the authority granted by or in violation of the policies set 
by the electronic mail service provider. Transmission of electronic mail from 
an organization to its members shall not be deemed to be unsolicited bulk 
electronic mail. 


History. 
Acts 1999, ch. 475, § 3. 


PART 26 
STRUCTURED SETTLEMENT PROTECTION 


47-18-2601. Short title. 


This part shall be known and may be cited as the “Structured Settlement 
Protection Act.” 


History. 
Acts 2000, ch. 758, § 2. 


47-18-2602. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Annuity insurer” means an insurer that has issued an insurance 
policy or annuity contract used to fund periodic payments under a structured 
settlement; 

(2) “Applicable law” means state or federal statutes of the United States; 

(3) “Dependents” includes a payee’s spouse and minor children and all 
other family members and other persons for whom the payee is legally 
obligated to provide support, including alimony; 

(4) “Discounted present value” means the present value of future pay- 
ments, as determined by discounting such payments to the present using the 
most recently published applicable federal rate for determining the present 
value of an annuity, as issued by the internal revenue service, and the 
present value of the payments to be transferred by the payee using the 
actual discount rate applied to the transfer, stated as an annual percentage 
rate; 

(5) “Independent professional advice” means advice of an attorney, certi- 
fied public accountant, actuary or other licensed professional adviser; 

(6) “Interested parties” means, with respect to any structured settlement, 
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the payee, the annuity issuer, the structured settlement obligor, and any 
other party that has continuing rights or obligations under such structured 
settlement; 

(7) “Payee” means an individual who is receiving tax-free damage pay- 
ments under a structured settlement and proposes to make a transfer of 
payment rights thereunder; 

(8) “Qualified assignment agreement” means an agreement providing for 
a qualified assignment within the meaning of 26 U.S.C. § 130, as amended 
from time to time; 

(9) “Responsible administrative authority” means, with respect to a 
structured settlement, any government authority vested by law with exclu- 
sive jurisdiction over the settled claim resolved by such structured 
settlement; 

(10) “Settled claim” means the original tort claim; 

(11) “Structured settlement” means an arrangement for periodic payment 
of damages for personal injuries established by settlement or judgment in 
resolution of a tort claim; 

(12) “Structured settlement agreement” means the agreement, judgment, 
stipulation, or release embodying the terms of a structured settlement, 
including the rights of the payee to receive periodic payments; 

(13) “Structured settlement obligor” means, with respect to any struc- 
tured settlement, the party that has the continuing periodic payment 
obligation to the payee under a structured settlement agreement or a 
qualified assignment agreement; 

(14) “Structured settlement payment rights” means rights to receive 
periodic payments (including lump sum payments) under a structured 
settlement, whether from the settlement obligor or the annuity issuer 
where: 

(A) The payee is domiciled in this state; 

(B) The structured settlement agreement was approved by a court or 
responsible administrative authority in this state; or 

(C) The structured settlement agreement is governed by the laws of this 
state; 

(15) “Terms of the structured settlement” includes, with respect to any 
structured settlement, the terms of the structured settlement agreement, 
the annuity contract, any qualified assignment agreement and any order or 
approval of any court or responsible administrative authority or other 
government authority authorizing or approving such structured settlement; 

(16) “Transfer” means any sale, assignment, pledge, hypothecation, com- 
mutation, advance or other form of alienation or encumbrance made by a 
payee for consideration; and 

(17) “Transfer agreement” means the agreement providing for transfer of | 
structured settlement payment rights from a payee to a transferee. ! 


History. 
Acts 2000, ch. 758, § 3. 
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47-18-2603. Transfer agreement — Requirements. 


No direct or indirect transfer of structured settlement payment rights shall 
be effective and no structured settlement obligor or annuity issuer shall be 
required to make any payment directly or indirectly to any transferee of 
structured settlement payment rights unless the transfer has been authorized 
in advance in a final order of a court of competent jurisdiction or a responsible 
administrative authority, and complies with all of the following: 

(1) The transfer complies with the requirements of this part and will not 
contravene other applicable law; 

(2) Not less than ten (10) days prior to the date on which the payee 
executes the transfer agreement, the transferee has provided to the payee a 
disclosure statement in bold type, no smaller than fourteen (14) points, 
setting forth: 

(A) The amounts and due dates of the structured settlement payments 
to be transferred; 

(B) The aggregate amount of such payments; 

(C) The discounted present value of such payments, together with the 
discount rate used in determining such discounted present value; 

(D) The gross amount payable to the payee in exchange for such 
payments; 

(E) An itemized listing of all brokers’ commissions, service charges, 
application fees, processing fees, closing costs, filing fees, administrative 
fees, notary fees and other commissions, fees, costs, expenses and charges, 
and a good faith estimate of all legal fees and court costs payable by the 
payee or deductible from the gross amount otherwise payable to the payee; 

(F) The net amount payable to the payee after deduction of all commis- 
sions, fees, costs, expenses and charges described in subdivision (2)(E); 
and 

(G) The amount of any penalty and the aggregate amount of any 
liquidated damages (inclusive of penalties) payable by the payee in the 
event of any breach of the transfer agreement by the payee; 

(3) The payee has established that the transfer is fair and reasonable and 
in the best interest of the payee; 

(4) The payee has been advised by the transferee, in writing, to seek 
independent professional advice regarding the financial, legal and tax 
implications of the transfer; and 

(5) The transferee has given written notice of the transferee’s name, 
address and taxpayer identification number to the annuity issuer and the 
structured settlement obligor and has filed a copy of such notice with the 
court or responsible administrative authority. 


History. 
Acts 2000, ch. 758, § 4. 
Section to Section References. 


This section is referred to in §§ 47-18-2604, 
47-18-2605. 
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47-18-2604. Circuit court jurisdiction — Requirements for notice — 
Best interest standard — Fees. : 


(a) The circuit court shall have nonexclusive jurisdiction over any applica- 
tion for authorization under § 47-18-2603 of a transfer of structured settle- 
ment payment rights. 

(b) Not less than twenty (20) days prior to the scheduled hearing on any 
application for authorization of a transfer of structured settlement payment 
rights under § 47-18-2603, the transferee shall file with the court or respon- 
sible administrative authority and serve on any other government authority 
which previously approved the structured settlement, and on all interested 
parties, a notice of the proposed transfer and the application for its authori- 
zation, including in such notice: 

(1) A copy of the transferee’s application; 

(2) A copy of the transfer agreement; 

(3) A copy of the disclosure statement required under § 47-18-2603(2); 

(4) Notification that any interested party is entitled to support, oppose or 
otherwise respond to the transferee’s application, either in person or by 
counsel, by submitting written comments to the court or responsible admin- 
istrative authority or by participating in the hearing; and 

(5) Notification of the time and place of the hearing and notification of the 
manner in which and the time by which written responses to the application 
must be filed (which shall be not less than fifteen (15) days after service of 
the transferee’s notice) in order to be considered by the court or responsible 
administrative authority. 

(c) In determining whether the transfer is in the payee’s best interest under 
47-18-2603(3), the court should consider: 

(1) The terms of the transfer; 

(2) Whether the payee has other sources of income, other than the 
structured settlement payment rights to be transferred; 

(3) The effect of the transfer, if any, on the payee’s dependents and 
whether the transfer would be likely to result in financial hardship for such 
dependents; and 

(4) If a payee is currently required by a court order, judgment, or decree 
to pay child support or alimony, the effect of the transfer on the payee’s 
ability to continue to pay such support or alimony. 

(d) The structured settlement obligor and annuity issuer shall, as to all 
parties except the transferee, be discharged and released from any and all 
liability for the transferred payments. 

(e) The transferee and any assignee shall be liable to the structured 
settlement obligor and the annuity issuer for any and all taxes and other costs 
and liabilities, other than costs incurred in opposing the transfer, incurred as 
a result of complying with the court order approving the transfer. 

(f) Neither the annuity issuer nor the structured settlement obligor may be 
required to divide any structured settlement payment between the payee and 
any transferee or assignee or between two (2) or more transferees or assignees. 

(g) If any party acting in bad faith withholds consent to the transfer, the 
court may, in its discretion, award the prevailing party reasonable attorney 
fees and costs. 


Cnr 
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History. 
Acts 2000, ch. 758, § 5. 


47-18-2605. Waiver — Failure to satisfy conditions. 


(a) The provisions of this part may not be waived. 

(b) No payee who proposes to make a transfer of structured settlement 
payment rights shall incur any penalty, forfeit any application fee or other 
payment, or otherwise incur any liability to the proposed transferee based on 
any failure of such transfer to satisfy the conditions of § 47-18-2603. 


History. 
Acts 2000, ch. 758, § 6. 


47-18-2606. Other statutory provisions remain valid. 


Nothing contained in this part shall be construed to authorize any transfer 
of structured settlement payment rights in contravention of applicable law or 
to give effect to any transfer of structured settlement payment rights that is 
invalid under applicable law. 


History. 
Acts 2000, ch. 758, § 7. 


47-18-2607. Applicability. 


This part shall apply to any transfer of structured settlement payment 
rights under a transfer agreement entered into on or after June 23, 2000; 
provided, that nothing contained herein shall imply that any transfer under a 
transfer agreement reached prior to June 23, 2000 is ineffective. 


History. 
Acts 2000, ch. 758, § 8. 


PART 27 
HEALTH-RELATED CASH DISCOUNTS 


47-18-2701. Prohibited activities. 


It shall be unlawful and a violation of this part for any person to sell, market, 
promote, advertise or otherwise distribute any card or other purchasing 
mechanism or device, which is not insurance, that purports to offer discounts 
or access to discounts from health care providers in health-related purchases 
where: 

(1) Such card or other purchasing mechanism or device does not expressly 
provide in bold and prominent type that the discounts are not insurance; 

(2) Such discounts are not specifically authorized in a contract with each 
health care provider listed in conjunction with the card or other purchasing 
mechanism or device; or 

(3) The discounts or access to discounts offered or the range of discounts 
or access to the range of discounts offered are misleading, deceptive or 
fraudulent, regardless of the literal wording used. 
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History. Section to Section References. 
Acts 2001, ch. 173, § 1. This section is referred to in § 56-57-103. 


47-18-2702. Jurisdiction. 


(a) Any person subject to liability under this part shall be deemed, as a 
matter of law, to have purposefully availed themselves of the privileges of 
conducting activities within Tennessee, sufficient to subject the person to the 
personal jurisdiction of the circuit or chancery court hearing an action brought 
pursuant to this part. 

(b) An action for violation of this part may be brought: 

(1) In the county where the plaintiff resides; 

(2) In the county where the plaintiff conducts business; or 

(3) In the county where the card or other purchasing mechanism or device 
was sold, marketed, promoted, advertised or otherwise distributed. 

(c)(1) If, in such action, the court shall find that the defendant is violating or 

has violated any of the provisions of this part, it shall enjoin the defendant 

from a continuance thereof. 

(2) In addition to injunctive relief, the plaintiff in the action shall be 
entitled to recover from the defendant one hundred dollars ($100) per card or 
other purchasing mechanism or device sold, marketed, promoted, advertised 
or otherwise distributed within Tennessee, or ten thousand dollars 
($10,000), whichever is greater. 

(d) The remedies prescribed in this section are cumulative and in addition to 
the remedies prescribed in the Tennessee Consumer Protection Act of 1977, 
compiled in part 1 of this chapter and any other applicable criminal, civil or 
administrative penalties. 


History. Section to Section References. 
Acts 2001, ch. 173, § 2. This section is referred to in § 56-57-103. 


47-18-2703. Application. 


Nothing in this part shall be construed to apply to: 

(1) Eye or vision care services, glasses or contact lenses provided by an 
optometrist or ophthalmologist; or 

(2) Discount cards provided to members of a nonprofit association as an 
incidental benefit to membership in the association; provided, that member- 
ship in such association entitles members to apply for insurance that is 
available only to members of the association. 


History. 
Acts 2001, ch. 173, § 3. 


47-18-2704. Compliance by issuers. 


Any person subject to liability under this part shall be required to issue 
cards complying with the provisions of this section on July 1, 2001, or upon the 
issuance of a renewed card before July 1, 2002, whichever is later. 


History. Cited: 
Acts 2001, ch. 1738, § 4. Akers v. Prime Succession of Tenn., Inc., 387 
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S.W.3d 495, 2012 Tenn. LEXIS 644 (Tenn. Sept. 
21, 2012). 


PART 28 


PRICE-GOUGING OF VACCINES AND INOCULATIONS 
DURING MEDICAL EMERGENCIES 


47-18-2801. Public policy. 


Price gouging of vaccines and inoculations during a medical emergency is 
contrary to the public policy of the state of Tennessee. 


History. 
Acts 2005, ch. 164, § 1. 


Cross-References. 
Tennessee Price-Gouging Act of 2002, § 47- 
18-1501 et seq. 


47-18-2802. Prohibited acts during medical emergency — Defenses. 


(a) Upon the proclamation of a medical emergency by the commissioner of 
health and continuing until such emergency is terminated, it is unlawful, for 
any person, including, but not limited to, a distributor, supplier, hospital, 
clinic, pharmacy or other health care provider, to charge any other person a 
price for a vaccine or inoculation that is grossly in excess of the price generally 
charged for the same or similar vaccine or inoculation in the usual course of 
business in the year prior to the year of the proclaimed medical emergency. 

(b) It is an affirmative defense to prosecution under this part, which must be 
proven by a preponderance of the evidence, that such price increase was 
directly attributable to: 

(1) Additional costs for labor or materials used to produce or provide the 
vaccine or inoculation; or 

(2) Additional costs imposed on a hospital, clinic, pharmacy or other 
health care provider by a manufacturer, distributor or supplier of the 
vaccine. 

(c) A medical emergency shall be terminated by proclamation of the com- 
missioner of health when, in the discretion of the commissioner, the medical 
emergency has ended. 


History. 
Acts 2005, ch. 164, § 1. 


47-18-2803. Violations. 


A violation of this part, or any rules and regulations promulgated under this 
part, constitutes an unfair or deceptive act or practice under § 47-18-104(a).A 
civil action for violation of this part may be brought under part 1 of this 
chapter. 


History. 
Acts 2005, ch. 164, § 1. 
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47-18-2804. Provisions of part supplemental. 


This part is intended to be in addition to and supplemental to part 51 of this 
chapter. 


History. 
Acts 2005, ch. 164, § 1. 


47-18-2805. Rules and regulations. 


The commissioner of health is authorized to promulgate rules and regula- 
tions to effectuate this part. All such rules and regulations shall be promul- 
gated in accordance with the Uniform Administrative Procedures Act, com- 
piled in title 4, chapter 5. 


History. 
Acts 2005, ch. 164, § 2. 


PART 29 
PROTECTION OF CONFIDENTIAL INFORMATION 


47-18-2901. Safeguards and procedures for ensuring that confidential 
information protected on laptop computers and other 
removable storage devices — Claim for damages. 


(a) Each state agency shall create safeguards and procedures for ensuring 
that confidential information regarding citizens is securely protected on all 
laptop computers and other removable storage devices used by the state 
agency. 

(b) All municipalities and counties shall create safeguards and procedures 
for ensuring that confidential information regarding citizens is securely 
protected on all laptop computers and other removable storage devices used by 
the municipality or county. 

(c) Notwithstanding any other law to the contrary, failure to comply with 
this section shall create a cause of action or claim for damages against the 
state, municipality, or county if a citizen of this state proves by clear and 
convincing evidence that the citizen was a victim of identity theft due to a 
failure to provide safeguards and procedures regarding that citizen’s confiden- 
tial information. 


History. Confidentiality of public records, § 10-7-504. 
Acts 2008, ch. 688, § 1. False personation, title 39, ch. 16, part 3. 
CridaaRaferonces Identity theft deterrence, title 47, ch. 18, part 


Anti-Phishing Act of 2006, title 47, ch. 18, ; ; Aad. 
part 59. ree ny 4 Identity theft victims’ rights, § 39-14-150. 
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CONSUMER PROTECTION 


47-18-5002 


PARTS 30-49 
[RESERVED] 


PART 50 
CONSUMER AFFAIRS DIVISION 


47-18-5001. Creation — Director. 


(a) There is hereby created in the department of commerce and insurance 


the division of consumer affairs. 


(b) This division shall be headed by a director of consumer affairs who shall 
be appointed by, and serve at the pleasure of, the commissioner of commerce 


and insurance. 


History. 
Acts 1973, ch. 83, § 1; T.C.A., §§ 43-114, 
43-1-202. 


Compiler’s Notes. 
For transfer of the division of consumer af- 
fairs from the department of agriculture to the 


Law Reviews. 

Consumer Protection in Tennessee (Mayo L. 
Coiner and Alayne Barry Adams), 5 Mem. St. 
ULL. Rev. 293. 

Enforcement of State Deceptive Trade Prac- 
tice Statutes (John A. Sebert, Jr.), II. An Over- 


department of commerce and insurance, see View, 42 Tenn. L. Rev. 689. 


Executive Order No. 33 (February 11, 1983). 


Cross-References. 
Consumer Protection Act, title 47, ch. 18, 
part 1. 


47-18-5002. Powers and duties. 


The division of consumer affairs has the power to employ such personnel as 
may be approved by the commissioners of commerce and insurance and finance 
and administration, and shall: 

(1) Enforce part 1 of this chapter and this section throughout the state of 
Tennessee; 

(2) Employ within budgetary limitations the necessary professional, in- 
vestigative, and clerical staff needed to effectuate part 1 of this chapter and 
this section; 

(3) Promulgate reasonable procedural rules and regulations needed to 
carry out part 1 of this chapter and this section. These rules shall be adopted 
in accordance with the Uniform Administrative Procedure Act, compiled in 
title 4, chapter 5. Prior to the promulgation of any rule or regulation having 
the force or effect of law, such rule or regulation must be submitted to the 
commerce and labor committee of the senate and to the consumer and 
human resources committee of the house of representatives for their 
concurrence. Any rule or regulation which is not acted upon by such 
committees within thirty (30) days after notice of the filing thereof is given 
to the chairs of the committees shall become effective notwithstanding 
subsequent action by the committees; 

(4) Conduct investigations and research, hold public hearings, or conduct 
and publish studies relating to the distribution or furnishing of goods or 
services to or for the use of consumers when the division or the attorney 


47-18-5101 


History. 
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general and reporter has reason to believe that there are or have been 
persistent or consistent violations of part 1 of this chapter and this section; 
provided, that § 47-18-106 shall not be applicable to this subdivision (4); 

(5) Serve as the central coordinating agency and clearinghouse for receiv- 
ing complaints by Tennessee consumers of illegal, fraudulent, deceptive or 
dangerous practices; 

(6) Report annually to the general assembly on the activities of the 
division. The report shall include, but not be limited to, a statement of the 
investigatory and enforcement procedures and policies of the division, as 
well as a statement of the number of complaints filed and of investigations 
or enforcement proceedings instituted and of their disposition. The report 
shall not identify any person who has not been otherwise publicly identified 
in enforcement proceedings unless such person consents to identification. 
The report may include recommendations for proposed legislation designed 
to remedy specific unfair or deceptive acts or practices; 

(7) Lend assistance to any district attorney general who elects to crimi- 
nally prosecute any person for any criminal act or practice directed against 
the consuming public; and 

(8) Promote consumer education and inform the public of policies, deci- 
sions, and legislation affecting consumers. 


Effective Dates. 


Acts 1973, ch. 83, § 2; 1977, ch. 438, § 5; Acts 2013, ch. 236, § 94. April 19, 2013. 


T.C.A., §§ 43-115, 43-1-203; Acts 2013, ch. 236, 
§ 15. 


Amendments. 

The 2013 amendment substituted “the com- 
merce and labor committee of the senate and to 
the consumer and human resources committee 
of the house of representatives” for “the com- 
merce, labor and agricultural committee of the 
senate and to the commerce committee of the 
house” in the penultimate sentence of (3). 


Cross-References. 
Consumer Protection Act of 1977, definitions, 
§ 47-18-1083. 


Cited: 
Mires v. Clay, 3 S.W.3d 463, 1999 Tenn. App. 
LEXIS 564 (Tenn. Ct. App. 1999). 


PART 51 
TENNESSEE PRICE-GOUGING ACT OF 2002 


47-18-5101. Legislative intent. 


The general assembly finds and declares that: 
(1) The threats of terrorism are real and could impose horrific social and 


economic damage on Tennessee; 


(2) Terrorist attacks can dismantle the stability of markets and free trade; 
(3) Pricing of consumer goods and services is generally best left to the 


marketplace under ordinary conditions, but when a declared state of 
emergency results in abnormal disruptions of the market, the public interest 
requires that excessive and unjustified increases in the prices of consumer 
goods and services should be discouraged; 

(4) Because of the September 11, 2001, terrorist attacks that took place in 
New York and Arlington, Virginia, some businesses across Tennessee en- 
gaged in the economic practice commonly known as price-gouging; 
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(5) Protecting the public from price-gouging is a vital function of state 
government in providing for the health, safety, and welfare of consumers; 

(6) The intent of the general assembly in enacting this part is to protect 
citizens from excessive and unjustified increases in the prices charged 
during or shortly after a declared state of emergency for goods and services 
that are vital or necessary for the consumer. Further, it is the intent of the 
general assembly that this part be liberally construed so that its beneficial 
purposes may be served. 


History. Section to Section References. 
Acts 2002, ch. 807, § 2. This part is referred to in § 47-18-2804. 
Compiler’s Notes. Comparative Legislation. 


Acts 2002, ch. 807, § 1 provided that this Price-Gouging: 
part shall be known and may be cited as the Ark. Code § 4-88-301 et seq. 
“Tennessee Price-Gouging Act of 2002.” 


47-18-5102. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Building materials” means lumber, construction tools, windows, and 
anything else used in the building or rebuilding of property; 

(2) “Consumer food item” means any article that is used or intended for 
use for food, drink, confection, or condiment by a person or animal; 

(3) “Emergency supplies” includes, but is not limited to, water, flashlights, 
radios, batteries, candles, blankets, soap, diapers, temporary shelters, tape, 
toiletries, plywood, nails, and hammers; 

(4) “Gasoline” means any fuel used to power any motor vehicle or power 
tool; 

(5) “Goods” has the same meaning as provided in § 47-18-1083; 

(6) “Housing” means any rental housing leased on a month-to-month 
term; 

(7) “Medical supplies” includes, but is not limited to, prescription and 
nonprescription medications, bandages, gauze, isopropyl alcohol, and anti- 
bacterial products; 

(8) “Person” has the same meaning as provided in § 47-18-1083; 

(9) “Repair or reconstruction services” means services performed by any 
person for repairs to residential or commercial property of any type that is 
damaged as a result of a disaster or terrorist attack; 

(10) “Services” has the same meaning as provided in § 47-18-1083; 

(11) “State of emergency” means a natural or man-made disaster or 
emergency resulting from terrorist attack, war, strike, civil disturbance, 
tornado, earthquake, fire, flood, or any other natural disaster declared by the 
president of the United States or by the governor pursuant to title 58, 
chapter 2, part 1; and 

(12) “Transportation, freight, and storage services” means any service 
that is performed by any company that contracts to move, store, or transport 
personal or business property or rents equipment for those purposes. 


History. Cross-References. 
Acts 2002, ch. 807, § 2. Emergency provisions, § 58-2-101 et seq. 
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47-18-5103. Prohibited acts during state of emergency. 


Upon the proclamation of a state of emergency and continuing until the state 
of emergency is terminated, it is unlawful, in any county or municipality 
covered by the state of emergency, for any person to charge any other person a 
price for any consumer food item; repair or construction services; emergency 
supplies; medical supplies; building materials; gasoline; transportation, 
freight, and storage services; or housing, that is grossly in excess of the price 
generally charged for the same or similar goods or services in the usual course 
of business immediately prior to the events giving rise to the state of 
emergency. An otherwise grossly excessive price increase shall not be unlawful 
if the person charging such higher price establishes by prima facie evidence 
that the increase was directly attributable to additional costs imposed on it by 
the supplier of the goods or services, or was directly attributable to additional 
costs for labor or materials used to provide the goods or services. 


History. 
Acts 2002, ch. 807, § 2. 


47-18-5104. Violation — Unfair or deceptive act or practice — Penal- 
ties cumulative. 


(a) Violation of any provision of this part, or any rules and regulations 
promulgated hereunder, constitutes an unfair or deceptive act or practice 
under § 47-18-104(a); provided, that no criminal penalty shall be incurred for 
violation of this part. A civil action for violation of this part may be brought 
under part 1 of this chapter. 

(b) The remedies and penalties provided in this section are cumulative. 
Nothing in this part shall preempt any local ordinance prohibiting the same or 
similar conduct or imposing a more severe penalty for the same conduct 
prohibited in this part. 


History. 
Acts 2002, ch. 807, § 2. 


PART 52 
ANTI-PHISHING ACT OF 2006 


47-18-5201. Short title. 


This part shall be known and may be cited as the “Anti-Phishing Act of 
2006.” 


History. Ark. Code § 4-111-101 et seq. 
Acts 2006, ch. 566, § 2. Va. Code § 59.1-501.1 et seq. 


Comparative Legislation. 
Consumer protection against computer 
crimes: 
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47-18-5202. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Ascertainable loss” means an identifiable deprivation, detriment or 
injury arising from the identity theft or from any unfair, misleading or 
deceptive act or practice, even when the precise amount of the loss is not 
known. Whenever a violation of this part has occurred, an ascertainable loss 
shall be presumed to exist; 

(2) “Division” means the division of consumer affairs of the department of 
commerce and insurance; 

(3) “Electronic mail message” means a message sent to a unique destina- 
tion, commonly expressed as a string of characters, consisting of a unique 
user name or mailbox, commonly referred to as the “local part,” and a 
reference to an Internet domain, commonly referred to as the “domain part,” 
whether or not displayed, to which an electronic message can be sent or 
delivered; 

(4) “Identification documents” means any card, certificate or document 
that identifies, or purports to identify, the bearer of such document, whether 
or not intended for use as identification, and includes, but is not limited to, 
documents purporting to be driver licenses, nondriver identification cards, 
birth certificates, marriage certificates, divorce certificates, passports, im- 
migration documents, social security cards, employee identification cards, 
cards issued by the government to provide benefits of any sort, health care 
benefit cards, or health benefit organization, insurance company or managed 
care organization cards for the purpose of identifying a person eligible for 
services; 

(5) “Identifying information” means, with respect to an individual, any of 
the following: 

(A) Social security number; 

(B) Driver license number; 

(C) Bank account number; 

(D) Credit card or debit card number; 

(E) Personal identification number (PIN); 

(F) Biometric data; 

(G) Private medical information (PM]); 

(H) Fingerprints; 

(I) Account password; or 

(J) Any other piece of information that can be used to access an 
individual’s financial accounts or obtain identification, act as identifica- 
tion, or obtain goods or services; 

(6) “Internet” means the global information system that is logically linked 
together by a globally unique address space based on the Internet protocol 
(IP), or its subsequent extensions, and that is able to support communica- 
tions using the Transmission Control Protocol/Internet Protocol (TCP/IP) 
suite, or its subsequent extensions, or other IP-compatible protocols, and 
that provides, uses, or makes accessible, either publicly or privately, high 
level services layered on communications and related infrastructure; 
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(7) “Person” means a natural person, consumer, individual, governmental 
agency, partnership, corporation, trust, estate, incorporated or unincorpo- 
rated association, and any other legal or commercial entity however 
organized; 

(8) “Tennessee Consumer Protection Act” means the Tennessee Consumer 
Protection Act of 1977, compiled in part 1 of this chapter and related 
statutes. Related statutes specifically include any statute that indicates 
within the law, regulation or rule that a violation of that law, regulation or 
rule is a violation of the Tennessee Consumer Protection Act. Without 
limiting the scope of this subdivision (8), related statutes include, but are not 
limited to, the Membership Camping Act, compiled in title 66, chapter 32, 
part 3; and 

(9) “Web page” means a location that has a single uniform resource locator 
or other single location with respect to the Internet. 


History. 
Acts 2006, ch. 566, § 3. 


47-18-5203. Violation of part. 


(a) It shall be unlawful for any person to represent oneself, either directly or 
by implication, to be another person, without the authorization or permission 
of such other person, through the use of the Internet, electronic mail messages 
or any other electronic means, including wireless communication, and to 
solicit, request, or take any action to induce a resident of this state to provide 
identifying information or identification documents. 

(b) It shall be unlawful for any person without the authorization or 
permission of the person who is the subject of the identifying information, with 
the intent to defraud, for such person’s own use or the use of a third person, or 
to sell or distribute the information to another, to: 

(1) Fraudulently obtain, record or access identifying information that 
would assist in accessing financial resources, obtaining identification docu- 
ments, or obtaining benefits of such other person; 

(2) Obtain goods or services through the use of identifying information of 
such other person; or 

(3) Obtain identification documents in such other person’s name. 

(c) It shall be unlawful for any person with the intent to defraud and 
without the authorization or permission of the person who is the owner or 
licensee of a web page or web site to: 

(1) Knowingly duplicate or mimic all or any portion of the web site or web 
page; 

(2) Direct or redirect an electronic mail message from the IP address of a 
person to any other IP address; 

(3) Use any trademark, logo, name, or copyright of another person on a 
web page; or 

(4) Create an apparent but false link to a web page of a person that is 
directed or redirected to a web page or IP address Rey than that of the 
person represented. 

(d) It shall be unlawful for any person to attempt to commit any of the 
offenses enumerated in this section. 
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History. Section to Section References. 
Acts 2006, ch. 566, § 4. This section is referred to in § 47-18-5204. 


47-18-5204. Persons allowed to bring an action for damages. 


(a) The following persons may bring an action against a person who violates 
or is in violation of § 47-18-5203: 

(1)(A) A person who: 

(i) Is engaged in the business of providing Internet access service to 
the public, owns a web page, or owns a trademark; and 
(ii) Suffers ascertainable loss by a violation of § 47-18-5203. 

(B) An action brought under subdivision (a)(1)(A) may seek to recover 
the greater of actual damages or five hundred thousand dollars ($500,000); 
or 
(2)(A) An individual who suffers an ascertainable loss by a violation of 
§ 47-18-5203 may bring an action, but only against a person who has 
directly violated § 47-18-5203. 

(B) An action brought under subdivision (a)(2)(A) may seek to enjoin 
further violations of § 47-18-5203 and to recover the greater of three (3) 
times the amount of actual damages or five thousand dollars ($5,000), per 
violation. 

(b) The attorney general and reporter or a district attorney general may 
bring an action against a person who violates or is in violation of § 47-18-5203 
to enjoin further violations of § 47-18-5203 and to recover a civil penalty of up 
to two thousand five hundred dollars ($2,500), per violation. 

(c) In an action pursuant to this part, a court may, in addition, do either or 
both of the following: 

(1) Increase the recoverable damages to an amount up to three (3) times 
the damages otherwise recoverable under subsection (a) in cases in which 
the defendant has established a pattern and practice of violating § 47-18- 
5208; or 

(2) Award costs of the suit and reasonable attorney’s fees to a prevailing 
plaintiff. 

(d) The remedies provided in this part do not preclude the seeking of 
remedies, including criminal remedies, under any other applicable law. 

(e) For purposes of subdivision (a)(1), multiple violations of § 47-18-5203 
resulting from any single action or conduct shall constitute one (1) violation. 

(f) No provider of an interactive computer service may be held liable under 
this part or any other state law for identifying, removing, or disabling access 
to content that resides on an Internet web page or other online location that 
such provider believes in good faith is used to engage in a violation of this part. 


History. 
Acts 2006, ch. 566, § 5. 


47-18-5205. Violation of part constituting violation of the Tennessee 
Consumer Protection Act — Application and construction. 


(a) Aviolation of this part constitutes a violation of the Tennessee Consumer 
Protection Act. 
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(b) For the purpose of application of the Tennessee Consumer Protection 
Act, any violation of this part shall be construed to constitute an unfair or 
deceptive act or practice affecting trade or commerce and subject to the 
penalties and remedies as provided in such act, in addition to the penalties and 
remedies set forth in this part. 

(c) If the division has reason to believe that any person has violated any 
provision of this part, the attorney general and reporter, at the request of the 
division, may institute a proceeding under this chapter. 


History. 
Acts 2006, ch. 566, § 6. 


PART 53 
TENNESSEE TRUTH IN MUSIC ADVERTISING ACT 


47-18-5301. Short title. 


This part shall be known and may be cited as the “Tennessee Truth in Music 
Advertising Act.” 


History. 
Acts 2007, ch. 277, § 1. 


47-18-5302. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Performing group” means a vocal or instrumental group seeking to 
use the name of another group that has previously released a commercial 
sound recording under that name; 

(2) “Recording group” means a vocal or instrumental group at least one (1) 
of whose members has previously released a commercial sound recording 
under that group’s name and in which the member or members have a legal 
right by virtue of use or operation under the group name without having 
abandoned the name or affiliation with the group; and 

(3) “Sound recording” means a work that results from the fixation on a 
material object of a series of musical, spoken or other sounds regardless of 
the nature of the material object, such as a disc, tape, or other phono-record, 
in which the sounds are embodied. 


History. 
Acts 2007, ch. 277, § 1. 


47-18-5303. Prohibited musical performance or production. 


No person shall advertise or conduct a live musical performance or produc- 
tion in this state through the use of a false, deceptive, or misleading affiliation, 
connection, or association, between a performing group and a recording group. 
The prohibition contained in this section does not apply if: 

(1) The performing group is the authorized registrant and owner of a 
federal service mark for that group registered in the United States patent 
and trademark office; 
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(2) At least one (1) member of the performing group was a member of the 
recording group and has a legal right by virtue of use or operation under the 
group name without having abandoned the name or affiliation with the 
group, 

(3) The live musical performance or production is identified in all adver- 
tising and promotion as a salute or tribute, and the name of the vocal or 
instrumental group performing is not so closely related or similar to that 
used by the recording group that it would tend to confuse or mislead the 
public; 

(4) The advertising does not relate to a live musical performance or 
production taking place in this state; or 

(5) The performance or production is expressly authorized by the perform- 


ing group. 


History. 
Acts 2007, ch. 277, § 1. 


47-18-5304. Violations — Application and construction. 


(a) Aviolation of this part constitutes a violation of the Tennessee Consumer 
Protection Act of 1977, compiled in part 1 of this chapter. 

(b) For the purpose of application of the Tennessee Consumer Protection Act 
of 1977, any violation of this part shall be construed to constitute an unfair or 
deceptive act or practice affecting the conduct of trade or commerce and subject 
to the penalties and remedies as provided by that act. The division of consumer 
affairs in the department of commerce and insurance may assess a civil 
penalty of not less than five thousand dollars ($5,000) nor more than fifteen 
thousand dollars ($15,000) for a violation of this part. For purposes of this part, 
each performance in violation of this part constitutes a separate violation of 
this part. The civil penalties recoverable by this state under this part are 
supplemental and cumulative to any other available civil or criminal penalties 
and relief available under other laws, regulations and rules, including, but not 
limited to, those available pursuant to § 47-18-108. 


History. 
Acts 2007, ch. 277, § 1. 


PART 54 
FORECLOSURE-RELATED RESCUE SERVICES 


47-18-5401. Part definitions. 


As used in this part, unless the context otherwise requires: 
(1) “Foreclosure-related rescue services” means any service related to or 
promising assistance in connection with: 
(A) Stopping, avoiding or delaying foreclosure proceedings concerning 
residential real property; or 
(B) Curing or otherwise addressing a default or failure to timely pay 
with respect to a residential mortgage loan obligation; 
(2) “Foreclosure-rescue consultant” means a person who directly or indi- 
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rectly makes a solicitation, representation or offer to a homeowner to provide 
or perform, in return for payment of money or other valuable consideration, 
foreclosure-related rescue services; provided, that a foreclosure-rescue con- 
sultant shall not include: 

(A) A person acting under the express authority or written approval of 
the United States department of housing and urban development or other 
department or agency of the United States or this state to provide 
foreclosure-related rescue services; provided, that the person does not 
solicit, charge, receive or attempt to collect or secure payment, directly or 
indirectly, for foreclosure-related rescue services except as expressly 
authorized by federal law, regulation or rule; 

(B) Acharitable, not-for-profit agency or organization, as determined by 
the United States internal revenue service under § 501(c)\(3) of the 
Internal Revenue Code, codified in 26 U.S.C. § 501(c)(3), that offers 
counseling or advice to an owner of residential real property in foreclosure 
or loan default if the agency or organization does not contract for 
foreclosure-related rescue services with a for-profit lender or person 
facilitating or engaging in foreclosure-rescue transactions, and does not 
solicit, charge, receive or attempt to collect or secure payment, directly or 
indirectly, for foreclosure-related services; 

(C) Aperson who holds or is owed an obligation secured by a lien on any 
residential real property in foreclosure if the person performs foreclosure- 
related rescue services in connection with this obligation or lien and the 
obligation or lien was not the result of or part of a proposed foreclosure 
reconveyance or foreclosure-rescue transaction; 

(D) Astate or national bank or its subsidiary, a state or federal savings 
institution or its subsidiary, a state or federal credit union, an industrial 
loan and thrift company or a licensed mortgage loan broker or originator; 
or 

(E) An attorney licensed or otherwise authorized to practice law in this 
state who is providing legal services to a client; 

(3) “Foreclosure-rescue transaction” means a transaction that is designed 
or intended by the parties to stop, avoid or delay foreclosure proceedings 
against a homeowner’s residential real property; 

(4) “Homeowner” means any record title owner of residential real prop- 
erty that is the subject of foreclosure proceedings; and 

(5) “Residential real property” means improved real property used or 
occupied or intended to be used or occupied for residential purposes by the 
owner. 


History. 18-5401 — 47-18-5441; however, part 54 was 
Acts 2009, ch. 198, § 1. previously enacted by Acts 2009, ch. 198, and 
Code Commission Notes. Acts 2009, ch. BS EBS 2 AE NOM LE 


Apne antrpartedda enact nomenon 66) A. 5501 — 47-18-5541 by the code commission. 


47-18-5402. Marketing of foreclosure-related rescue services — Agree- 
ments and cancellation rights. 


(a) In the course of offering or providing foreclosure-related rescue services, 
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no foreclosure-rescue consultant shall: 

(1) Engage in any unfair, misleading, or deceptive acts or practices during 
the course of advertising, marketing, offering, selling or contracting for 
foreclosure-related services; 

(2) Engage in or initiate foreclosure-related rescue services without first 
executing a written agreement with the homeowner for foreclosure-related 
rescue services; 

(3) Solicit, charge, receive or attempt to collect or secure payment, directly 
or indirectly, for foreclosure-related rescue services before completing or 
performing all services contained in the agreement for foreclosure-related 
rescue services; 

(4) Induce or attempt to induce any consumer to enter into a contract or 
agreement that does not fully comply in all respects with this part; or 

(5) Fail to accept and honor a consumer’s request to cancel and provide 
any related refunds within ten (10) business days. 

(b) The written agreement for foreclosure-related rescue services required 
by subdivision (a)(1) shall be printed in at least 12-point uppercase type and 
shall be signed by both parties. The agreement shall include the name, 
physical address, telephone number and electronic mail address of the person 
providing foreclosure-related rescue services, the exact nature and specific 
detail of each service to be provided, the total amount and terms of charges to 
be paid by the homeowner for the services and the date of the agreement. The 
date of the agreement shall not be earlier than the date the homeowner signed 
the agreement. The foreclosure-rescue consultant shall give the homeowner a 
copy of the agreement to review not less than one (1) business day before the 
homeowner is to sign the agreement. 

(c) The homeowner has the right to cancel the written agreement without 
any penalty or obligation if the homeowner cancels the agreement within three 
(3) business days after signing the written agreement. The right to cancel may 
not be waived by the homeowner or limited in any manner by the foreclosure- 
rescue consultant. If the homeowner cancels the agreement, any payments 
that have been given to the foreclosure-rescue consultant shall be returned to 
the homeowner within ten (10) business days after receipt of the notice of 
cancellation. 

(d) An agreement for foreclosure-related rescue services shall contain, 
immediately above the signature line, a statement in at least 12-point 
uppercase type that substantially complies with the following: 


HOMEOWNER’S RIGHT OF CANCELLATION 

YOU MAY CANCEL THIS AGREEMENT FOR FORECLOSURE- 
RELATED RESCUE SERVICES WITHOUT ANY PENALTY OR 
OBLIGATION WITHIN 3 BUSINESS DAYS FOLLOWING THE DATE 
THIS AGREEMENT IS SIGNED BY YOU. THE FORECLOSURE-RESCUE 
CONSULTANT IS PROHIBITED BY LAW FROM ACCEPTING ANY 
MONEY, PROPERTY, OR OTHER FORM OF PAYMENT FROM YOU 
UNTIL ALL PROMISED SERVICES ARE COMPLETE. IF FOR ANY 
REASON YOU HAVE PAID THE CONSULTANT BEFORE 
CANCELLATION, YOUR PAYMENT MUST BE RETURNED TO YOU NO 
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LATER THAN 10 BUSINESS DAYS AFTER THE CONSULTANT 

RECEIVES YOUR CANCELLATION NOTICE. TO CANCEL THIS 

AGREEMENT, A SIGNED AND DATED COPY OF A STATEMENT THAT 

YOU ARE CANCELLING THE AGREEMENT SHOULD BE MAILED 

(POSTMARKED) OR DELIVERED TO 

(NAME) AT (PHYSICAL ADDRESS) 

OR 

(E-MAIL ADDRESS) NO LATER THAN MIDNIGHT OF (DATE). 

IMPORTANT: IT IS RECOMMENDED THAT YOU CONTACT YOUR 

LENDER OR MORTGAGE SERVICER BEFORE SIGNING THIS 

AGREEMENT. YOUR LENDER OR MORTGAGE SERVICER MAY BE 

WILLING TO NEGOTIATE A PAYMENT PLAN OR A RESTRUCTURING 

WITH YOU FREE OF CHARGE. 

(e) The inclusion of the statement in subsection (d) does not prohibit the 
foreclosure-rescue consultant from giving the homeowner more time in which 
to cancel the agreement than is set forth in the statement; provided, that all 
other requirements of this section are met. 

(f) The foreclosure-rescue consultant shall give the homeowner a copy of the 
signed agreement within three (3) hours after the homeowner signs the 
agreement. 

(g) Any contract or agreement for foreclosure-related services that does not 
contain the provisions set forth in this section shall be void and unenforceable 
as a matter of law and public policy. 


History. previously enacted by Acts 2009, ch. 198, and 
Acts 2009, ch. 198, § 1. the part was redesignated as part 55, §§ 47-18- 


5501 — 47-18-5541 by the cod ission. 
Code Commission Notes. Acts 2009, ch. : BE eae 


469, § 1 purported to enact new part 54, §§ 47- Section to Section References. 
18-5401 — 47-18-5441; however, part 54 was This section is referred to in § 47-18-104. 


PART 55 
UNIFORM DEBT-MANAGEMENT SERVICES ACT 


47-18-5501. Short title. 


This part shall be known and may be cited as the “Uniform Debt-Manage- 
ment Services Act.” 


History. 18-5401 — 47-18-5441; however, part 54 was 
Acts 2009, ch. 469, § 1. previously enacted by Acts 2009, ch. 198, and 
Code Commission Notes. Acts 2009, ch. this part was redesignated as part 55, §§ 47- 


469,'8 Tpurported to enact new part hd’ $847: 18-5501 — 47-18-5541 by the code commission. 


47-18-5502. Part definitions. 


In this part: 
(1) “Administrator” means the commissioner of commerce and insurance; 
(2) “Affiliate”: 
(A) With respect to an individual, means: 
(i) The spouse of the individual; 
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(ii) A sibling of the individual or the spouse of a sibling; 

(iii) An individual or the spouse of an individual who is a lineal 
ancestor or lineal descendant of the individual or the individual’s 
spouse; 

(iv) An aunt, uncle, great aunt, great uncle, first cousin, niece, 
nephew, grandniece, or grandnephew, whether related by the whole or 
the half blood or adoption, or the spouse of any of them; or 

(v) Any other individual occupying the residence of the individual; 
and 
(B) With respect to an entity, means: 

(i) A person that directly or indirectly controls, is controlled by or is 
under common control with the entity; 

(ii) An officer of, or an individual performing similar functions with 
respect to, the entity; 

(iii) A director of, or an individual performing similar functions with 
respect to, the entity; 

(iv) Subject to adjustment of the dollar amount pursuant to § 47-18- 
5532(f), a person that receives or received more than twenty-five 
thousand dollars ($25,000) from the entity in either the current year or 
the preceding year or a person that owns more than ten percent (10%) of, 
or an individual who is employed by or is a director of, a person that 
receives or received more than twenty-five thousand dollars ($25,000) 
from the entity in either the current year or the preceding year; 

(v) An officer or director of, or an individual performing similar 
functions with respect to, a person described in this subdivision (2)(B); 

(vi) The spouse of, or an individual occupying the residence of, an 
individual described in subdivisions (2)(B)(i)-(v); or 

(vii) An individual who has the relationship specified in subdivision 
(2)(A)(iv) to an individual or the spouse of an individual described in 
subdivisions (2)(B)(i)-(v); 

(3) “Agreement” means an agreement between a provider and an indi- 
vidual for the performance of debt-management services; 

(4) “Bank” means a financial institution, including a commercial bank, 
savings bank, savings and loan association, credit union and trust company, 
engaged in the business of banking, chartered under federal or state law, and 
regulated by a federal or state banking regulatory authority; 

(5) “Business address” means the physical location of a business, includ- 
ing the name and number of a street; 

(6) “Certified counselor” means an individual certified by a training 
program or certifying organization, approved by the administrator, that 
authenticates the competence of individuals providing education and assis- 
tance to other individuals in connection with debt-management services in 
which an agreement contemplates that creditors will reduce finance charges 
or fees for late payment, default or delinquency; 

(7) “Certified debt specialist” means an individual certified by a training 
program or certifying organization, approved by the administrator, that 
authenticates the competence of individuals providing education and assis- 
tance to other individuals in connection with debt-management services in 
which an agreement contemplates that creditors will settle debts for less 
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than the full principal amount of debt owed; 

(8) “Concessions” means assent to repayment of a debt on terms more 
favorable to an individual than the terms of the contract between the 
individual and a creditor; 

(9) “Day” means calendar day; 

(10) “Debt-management services” means services as an intermediary 
between an individual and one (1) or more creditors of the individual for the 
purpose of obtaining concessions, but does not include: 

(A) Legal services provided in an attorney-client relationship by an 
attorney licensed or otherwise authorized to practice law in this state; 
(B) Accounting services provided in an accountant-client relationship 
by a certified public accountant licensed to provide accounting services in 
this state; or 
(C) Financial-planning services provided in a financial planner-client 
relationship by a member of a financial-planning profession whose mem- 
bers the administrator, by rule, determines are: 
(i) Licensed by this state; 
(ii) Subject to a disciplinary mechanism; 
(iii) Subject to a code of professional responsibility; and 
(iv) Subject to a continuing-education requirement; 

(11) “Entity” means a person other than an individual; 

(12) “Good faith” means honesty in fact and the observance of reasonable 
standards of fair dealing; 

(13) “Person” means an individual, corporation, business trust, estate, 
trust, partnership, limited liability company, association, joint venture or 
any other legal or commercial entity. The term does not include a public 
corporation, government or governmental subdivision, agency or 
instrumentality; 

(14) “Plan” means a program or strategy in which a provider furnishes 
debt-management services to an individual and that includes a schedule of 
payments to be made by or on behalf of the individual and used to pay debts 
owed by the individual; 

(15) “Principal amount of the debt” means the amount of a debt at the 
time of an agreement; 

(16) “Provider” means a person that provides, offers to provide or agrees 
to provide debt-management services directly or through others; 

(17) “Record” means information that is inscribed on a tangible medium 
or that is stored in an electronic or other medium and is retrievable in 
perceivable form; 

(18) “Settlement fee” means a charge imposed on or paid by an individual 
in connection with a creditor’s assent to accept in full satisfaction of a debt 
an amount less than the principal amount of the debt; 

(19) “Sign” means, with present intent to authenticate or adopt a record: 

(A) To execute or adopt a tangible symbol; or 
(B) To attach to or logically associate with the record an electronic 
sound, symbol or process; 

(20) “State” means a state of the United States, the District of Columbia, 
Puerto Rico, the United States Virgin Islands or any territory or insular 
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possession subject to the jurisdiction of the United States; and 
(21) “Trust account” means an account held by a provider that is: 

(A) Established in an insured bank; 

(B) Separate from other accounts of the provider or its designee; 

(C) Designated as a trust account or other account designated to 
indicate that the money in the account is not the money of the provider or 
its designee; and 

(D) Used to hold money of one (1) or more individuals for disbursement 
to creditors of the individuals. 


History. this part was redesignated as part 55, §§ 47- 
Acts 2009, ch. 469, § 1. 18-5501 — 47-18-5541 by the code commission. 


Code Commission Notes. Acts 2009, ch. Section to Section References. 


469, § 1 purported to enact new part 54, §§ 47- This section is referred to in §§ 47-18-5503, 
18-5401 — 47-18-5441; however, part 54 was 47-18-5506, 47-18-5509, 47-18-5532. 
previously enacted by Acts 2009, ch. 198, and 


47-18-5503. Exempt agreements and persons. 


This part does not apply to: 

(1) An agreement with an individual whom the provider has no reason to 
know resides in this state at the time of the agreement; 

(2) A provider to the extent that the provider: 

(A) Provides or agrees to provide debt-management, educational or 
counseling services to an individual whom the provider has no reason to 
know resides in this state at the time the provider agrees to provide the 
services; or 

(B) Receives no compensation for debt-management services from or on 
behalf of the individuals to whom it provides the services or from their 
creditors; or 
(3) The following persons or their employees when the person or the 

employee is engaged in the regular course of the person’s business or 
profession: 

(A) A judicial officer, a person acting under an order of a court or an 
administrative agency or an assignee for the benefit of creditors; 

(B) A bank; 

(C) An affiliate, as defined in § 47-18-5502, of a bank if the affiliate is 
regulated by a federal or state banking regulatory authority; 

(D) Any person who is engaged in the credit services business as defined 
in § 47-18-1002 but is not engaged in the business of debt counseling, debt 
management or debt settlement as defined by this part; provided, that the 
person is registered as a credit services business with the administrator; 
or 

(E) A title insurer, escrow company or other person that provides 
bill-paying services if the provision of debt-management services is 
incidental to the bill-paying services. 


History. 469, § 1 purported to enact new part 54, §§ 47- 
Acts 2009, ch. 469, § 1. 18-5401 — 47-18-5441; however, part 54 was 
previously enacted by Acts 2009, ch. 198, and 

Code Commission Notes. Acts 2009, ch. this part was redesignated as part 55, §§ 47- 
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18-5501 — 47-18-5541 by the code commission. 


47-18-5504. Registration required — Maintenance and publication of 
list of registered providers. 


(a) Except as otherwise provided in subsection (b), a provider may not 
provide debt-management services to an individual whom the provider rea- 
sonably should know resides in this state at the time the provider agrees to 
provide the services, unless the provider is registered under this part. 

(b) If a provider is registered under this part, subsection (a) does not apply 
to an employee or agent of the provider. 

(c) The administrator shall maintain and publicize a list of the names of all 
registered providers. 


History. 18-5401 — 47-18-5441; however, part 54 was 
Acts 2009, ch. 469, § 1. previously enacted by Acts 2009, ch. 198, and 


A this part was redesignated as part 55, §§ 47- 
Code Commission Notes. Acts 2009, ch. pats 
469. § “T'purported to enuet Hew part say Ged 18-5501 — 47-18-5541 by the code commission. 


47-18-5505. Application for registration — Form, fee, and accompany- 
ing documents. 


(a) An application for registration as a provider must be in a form prescribed 
by the administrator. 

(b) Subject to adjustment of dollar amounts pursuant to § 47-18-5532(f), an 
application for registration as a provider must be accompanied by: 

(1) The fee established by the administrator; 

(2) The bond required by § 47-18-5513; 

(3) Identification of all trust accounts required by § 47-18-5522 and an 
irrevocable consent authorizing the administrator to review and examine 
the trust accounts; 

(4) Evidence of insurance in the amount of two hundred fifty thousand 
dollars ($250,000): 

(A) Against the risks of dishonesty, fraud, theft and other misconduct 
on the part of the applicant or a director, employee or agent of the 
applicant; 

(B) Issued by an insurance company authorized to do business in this 
state and rated at least “A” or equivalent by a nationally recognized rating 
organization approved by the administrator; 

(C) With a deductible not exceeding five thousand dollars ($5,000); 

(D) Payable for the benefit of the applicant, this state and individuals 
who are residents of this state, as their interests may appear; and 

(E) Not subject to cancellation by the applicant or the insurer until 
sixty (60) days after written notice has been given to the administrator; 
(5) A record consenting to the jurisdiction of this state containing: 

(A) The name, business address and other contact information of its 
registered agent in this state for purposes of service of process; or 

(B) The appointment of the administrator as agent of the provider for 
purposes of service of process; and 
(6) If the applicant is exempt from taxation under the Internal Revenue 

Code, 26 U.S.C. § 501, evidence of that status. 
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History. this part was redesignated as part 55, §§ 47- 
Acts 2009, ch. 469, § 1. 18-5501 — 47-18-5541 by the code commission. 

Code Commission Notes. Acts 2009, ch. Section to Section References. 

469, § 1 purported to enact new part 54, §§ 47- This section is referred to in §§ 47-18-5507, 


18-5401 — 47-18-5441; however, part 54 was 47-18-5509, 47-18-5512, 47-18-5532. 
previously enacted by Acts 2009, ch. 198, and 


47-18-5506. Application for registration — Required information. 


An application for registration must be signed under oath and include: 

(1) The applicant’s name, principal business address and telephone num- 
ber, and all other business addresses in this state, electronic-mail addresses 
and Internet web site addresses; 

(2) All names under which the applicant conducts business; 

(3) The address of each location in this state at which the applicant will 
provide debt-management services or a statement that the applicant will 
have no such location; 

(4) The name and home address of each officer and director of the 
applicant and each person that owns at least ten percent (10%) of the 
applicant; 

(5) Identification of every jurisdiction in which, during the five (5) years 
immediately preceding the application: 

(A) The applicant or any of its officers or directors has been licensed or 
registered to provide debt-management services; or 

(B) Individuals have resided when they received debt-management 
services from the applicant; 

(6) Astatement describing, to the extent it is known or should be known 
by the applicant, any material civil or criminal judgment or litigation and 
any material administrative or enforcement action by a governmental 
agency in any jurisdiction against the applicant, any of its officers, directors, 
owners, or agents, or any person who is authorized to have access to the trust 
account required by § 47-18-5522; 

(7) The applicant’s financial statements, reviewed by a licensed accoun- 
tant, for each of the two (2) years immediately preceding the application or, 
if it has not been in operation for the two (2) years preceding the application, 
for the period of its existence. If the applicant claims nonprofit or tax exempt 
status, or if the applicant’s business practices involve holding, accessing or 
directing the funds of an individual, the financial statements required by 
this part shall be audited by a licensed accountant; 

(8) Evidence of accreditation by an independent accrediting organization 
approved by the administrator; 

(9) Evidence that, within twelve (12) months after initial employment, 
each of the applicant’s counselors becomes certified as a certified counselor 
or certified debt specialist; 

(10) A description of the three (3) most commonly used educational 
programs that the applicant provides or intends to provide to individuals 
who reside in this state and a copy of any materials used or to be used in 
those programs; 

(11) A description of the applicant’s financial analysis and initial budget 
plan, including any form or electronic model, used to evaluate the financial 
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condition of individuals; 

(12) A copy of each form of agreement that the applicant will use with 
individuals who reside in this state; 

(13) The schedule of fees and charges that the applicant will use with 
individuals who reside in this state; 

(14) At the applicant’s expense, the results of a state and national 
fingerprint-based criminal history records check conducted by the federal 
bureau of investigation (FBI) or the Tennessee bureau of investigation (TBD), 
covering every officer of the applicant and every employee or agent of the 
applicant who is authorized to have access to the trust account required by 
§ 47-18-5522. The applicant shall either obtain electronically scanned 
fingerprints placed on standard FBI or the TBI applicant cards through a 
company that has contracted with the state to provide a fingerprinting 
service or the applicant shall provide the administrator with three (3) sets of 
classifiable fingerprints on standard FBI or the TBI applicant cards for 
processing by the FBI or the TBI; 

(15) The names and addresses of all employers of each director during the 
ten (10) years immediately preceding the application; 

(16) A description of any ownership interest of at least ten percent (10%) 
by a director, owner or employee of the applicant in: 

(A) Any affiliate of the applicant; or 
(B) Any entity that provides products or services to the applicant or any 
individual relating to the applicant’s debt-management services; 

(17) If an applicant claims nonprofit or tax exempt status, or if an 
applicant’s business practices involve holding, accessing or directing the 
funds of an individual, a statement of the amount of compensation of the 
applicant’s five (5) most highly compensated employees for each of the three 
(3) years immediately preceding the application or, if the applicant has not 
been in operation for the three (3) years preceding the application, for the 
period of the applicant’s existence; 

(18) The identity of each director who is an affiliate, as defined in 
§ 47-18-5502(2)(A) or (2)(B)(), (ii), (iv), (v), (vi) or (vii), of the applicant; and 

(19) Any other information that the administrator reasonably requires to 
perform the administrator’s duties under § 47-18-5509. 


History. this part was redesignated as part 55, §§ 47- 
Acts 2009, ch. 469, § 1; 2011, ch. 156, § 1. 18-5501 — 47-18-5541 by the code commission. 


Code Commission Notes. Acts 2009, ch. Section to Section References. 

469, § 1 purported to enact new part 54, §§ 47- This section is referred to in §§ 47-18-5507, 
18-5401 — 47-18-5441; however, part 54 was 47-18-5508, 47-18-5509, 47-18-5510, 47-18- 
previously enacted by Acts 2009, ch. 198, and 5511, 47-18-5512. 


47-18-5507. Obligation to update information in application for regis- 
tration. 


An applicant or registered provider shall notify the administrator within ten 
(10) days after a change in the information specified in § 47-18-5505(b)(4) or 
(b)(6) or § 47-18-5506(1), (3), (6), (12) or (18). 
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History. 18-5401 — 47-18-5441; however, part 54 was 
Acts 2009, ch. 469, § 1. previously enacted by Acts 2009, ch. 198, and 


Code Commission Notes. Acts 2009, ch. andl nt ile joo ras we Bae ae 88 a 
469, § 1 purported to enact new part 54, §§ 47- Pa hel i iby arast i a ty i 


47-18-5508. Public information in application for registration. 


Except for the information required by § 47-18-5506(7), (14), and (17), and 
the addresses required by § 47-18-5506(4), the administrator shall make the 
information in an application for registration as a provider available to the 
public. 


History. 18-5401 — 47-18-5441; however, part 54 was 
Acts 2009, ch. 469, § 1. previously enacted by Acts 2009, ch. 198, and 


Code Commission Notes. Acts 2009, ch. aie ae tS Ce ae ie Lenny ag ary ea 
469, § 1 purported to enact new part 54, §§ 47- y Sir Ee 


47-18-5509. Issuance or denial of certificate of registration. 


(a) Except as otherwise provided in subsections (c) and (d), the administra- 
tor shall issue a certificate of registration as a provider to a person that 
complies with §§ 47-18-5505 and 47-18-5506. 

(b) If an applicant has otherwise complied with §§ 47-18-5505 and 47-18- 
5506, including a timely effort to obtain the information required by § 47-18- 
5506(14), but the information has not been received, the administrator may 
issue a temporary certificate of registration. The temporary certificate shall 
expire no later than one hundred eighty (180) days after issuance. 

(c) The administrator may deny registration if: 

(1) The application contains information that is materially erroneous or 
incomplete; 

(2) An officer, director or owner of the applicant has been convicted of a 
crime or suffered a civil judgment involving dishonesty or the violation of 
state or federal securities laws; 

(3) The applicant or any of its officers, directors or owners has defaulted 
in the payment of money collected for others; 

(4) The application is not accompanied by the fee established by the 
administrator; or 

(5) The administrator finds that the financial responsibility, experience, 
character or general fitness of the applicant or its owners, directors, 
employees or agents does not warrant belief that the business will be 
operated in compliance with this part. 

(d) The administrator shall deny registration if, with respect to an applicant 
that is organized as a not-for-profit entity or has obtained tax-exempt status 
under the Internal Revenue Code, 26 U.S.C. § 501, the applicant’s board of 
directors is not independent of the applicant’s employees and agents. 

(e) Subject to adjustment of the dollar amount pursuant to § 47-18-5532(f), 
a board of directors is not independent for purposes of subsection (d) if more 
than one fourth (14) of its members: 

(1) Are affiliates of the applicant, as defined in § 47-18-5502(2)(A) or 
§ 47-18-5502(2)(B)(i), (ii), (iv), (v), (vi) or (vii); or 
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(2) After the date ten (10) years before first becoming a director of the 
applicant, were employed by or directors of a person that received from the 
applicant more than twenty-five thousand dollars ($25,000) in either the 


current year or the preceding year. 


History. 
Acts 2009, ch. 469, § 1. 


Code Commission Notes. Acts 2009, ch. 
469, § 1 purported to enact new part 54, §§ 47- 
18-5401 — 47-18-5441; however, part 54 was 


this part was redesignated as part 55, §§ 47- 
18-5501 — 47-18-5541 by the code commission. 


Section to Section References. 
This section is referred to in §§ 47-18-5506, 
47-18-5532. 


previously enacted by Acts 2009, ch. 198, and 


47-18-5510. Timing of certificate of registration. 


(a) The administrator shall approve or deny an initial registration as a 
provider within one hundred twenty (120) days after an application is filed. In 
connection with a request pursuant to § 47-18-5506(19) for additional infor- 
mation, the administrator may extend the one hundred twenty-day period for 
not more than sixty (60) days. Within seven (7) days after denying an 
application, the administrator, in a record, shall inform the applicant of the 
reasons for the denial. 

(b) If the administrator denies an application for registration as a provider 
or does not act on an application within the time prescribed in subsection (a), 
the applicant may appeal and request a hearing pursuant to the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5, part 3. 

(c) Subject to §§ 47-18-5511(d) and 47-18-5534, a registration as a provider 
is valid for one (1) year. 


History. 
Acts 2009, ch. 469, § 1. 


18-5401 — 47-18-5441; however, part 54 was 
previously enacted by Acts 2009, ch. 198, and 
this part was redesignated as part 55, §§ 47- 


Code Commission. Notes... Acts. 2009) che»! 48-5501 47-18-5541 By the code commission. 


469, § 1 purported to enact new part 54, §§ 47- 


47-18-5511. Renewal of registration. 


(a) A provider must obtain a renewal of its registration annually. 
(b) An application for renewal of registration as a provider must be in a form 
prescribed by the administrator, signed under oath; and: 

(1) Be filed no fewer than thirty (30) and no more than sixty (60) days 
before the registration expires; 

(2) Be accompanied by the fee established by the administrator and the 
bond required by § 47-18-5513; 

(3) Contain the matter required for initial registration as a provider by 
§ 47-18-5506(8) and (9) and a financial statement, audited by an accountant 
licensed to conduct audits, for the applicant’s fiscal year immediately 
preceding the application; 

(4) Disclose any changes in the information contained in the applicant’s 
application for registration or its immediately previous application for 
renewal, as applicable. If an application is otherwise complete and the 
applicant has made a timely effort to obtain the information required by 
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§ 47-18-5506(14), but the information has not been received, the adminis- 
trator may issue a temporary renewal of registration. The temporary 
renewal shall expire no later than one hundred eighty (180) days after 
issuance; 

(5) Supply evidence of insurance in an amount equal to the larger of two 
hundred fifty thousand dollars ($250,000) or the highest daily balance in the 
trust account required by § 47-18-5522 during the six-month period imme- 
diately preceding the application: 

(A) Against risks of dishonesty, fraud, theft and other misconduct on 
the part of the applicant or a director, employee or agent of the applicant; 

(B) Issued by an insurance company authorized to do business in this 
state and rated at least “A” or equivalent by a nationally recognized rating 
organization approved by the administrator; 

(C) With a deductible not exceeding five thousand dollars ($5,000); 

(D) Payable for the benefit of the applicant, this state and individuals 
who are residents of this state, as their interests may appear; and 

(E) Not subject to cancellation by the applicant or the insurer until 
sixty (60) days after written notice has been given to the administrator; 

(6) Disclose the total amount of money received by the applicant pursuant 
to plans during the preceding twelve (12) months from or on behalf of 
individuals who reside in this state and the total amount of money 
distributed to creditors of those individuals during that period; 

(7) Disclose, to the best of the applicant’s knowledge, the gross amount of 
money accumulated during the preceding twelve (12) months pursuant to 
plans by or on behalf of individuals who reside in this state and with whom 
the applicant has agreements; and 

(8) Provide any other information that the administrator reasonably 
requires to perform the administrator’s duties under this section. 

(c) Except for the information required by § 47-18-5506(7), (14) and (17) 
and the addresses required by § 47-18-5506(4), the administrator shall make 
the information in an application for renewal of registration as a provider 
available to the public. 

(d) If a registered provider files a timely and complete application for 
renewal of registration, the registration remains effective until the adminis- 
trator, in a record, notifies the applicant of a denial and states the reasons for 
the denial. 

(e) If the administrator denies an application for renewal of registration as 
a provider, the applicant, within thirty (30) days after receiving notice of the 
denial, may appeal and request a hearing pursuant to the Uniform Adminis- 
trative Procedures Act, compiled in title 4, chapter 5, part 3. Subject to 
§ 47-18-5534, while the appeal is pending, the applicant shall continue to 
provide debt-management services to individuals with whom it has agree- 
ments. If the denial is affirmed, subject to the administrator’s order and 
§ 47-18-5534, the applicant shall continue to provide debt-management ser- 
vices to individuals with whom it has agreements until, with the approval of 
the administrator, it transfers the agreements to another registered provider 
or returns to the individuals all unexpended money that is under the 
applicant’s control. 


47-18-5512 


History. 
Acts 2009, ch. 469, § 1. 


Code Commission Notes. Acts 2009, ch. 
469, § 1 purported to enact new part 54, §§ 47- 
18-5401 — 47-18-5441; however, part 54 was 
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this part was redesignated as part 55, §§ 47- 
18-5501 — 47-18-5541 by the code commission. 


Section to Section References. 
This section is referred to in §§ 47-18-5510, 
47-18-5512. 


previously enacted by Acts 2009, ch. 198, and 


47-18-5512. Registration in another state. 


If a provider holds a license or certificate of registration in another state 
authorizing it to provide debt-management services, the provider may submit 
a copy of that license or certificate and the application for it instead of an 
application in the form prescribed by § 47-18-5505(a), § 47-18-5506 or § 47- 
18-5511(b). The administrator shall accept the application and the license or 
certificate from the other state as an application for registration as a provider 
or for renewal of registration as a provider, as appropriate, in this state if: 

(1) The application in the other state contains information substantially 
similar to or more comprehensive than that required in an application 
submitted in this state; 

(2) The applicant provides the information required by § 47-18-5506(1), 

(3), (10), (12) and (13); and 

(3) The applicant, under oath, certifies that the information contained in 
the application is current or, to the extent it is not current, supplements the 
application to make the information current. 


History. 
Acts 2009, ch. 469, § 1. 


Code Commission Notes. Acts 2009, ch. 


18-5401 — 47-18-5441; however, part 54 was 
previously enacted by Acts 2009, ch. 198, and 
this part was redesignated as part 55, §§ 47- 
18-5501 — 47-18-5541 by the code commission. 


469, § 1 purported to enact new part 54, §§ 47- 


47-18-5513. Bond requirement. 


(a) Except as otherwise provided in § 47-18-5514, a provider that is 
required to be registered under this part shall file a surety bond with the 
administrator, which must: 

(1) Be in effect during the period of registration and for two (2) years after 
the provider ceases providing debt-management services to individuals in 
this state; and 

(2) Run to this state for the benefit of this state and of individuals who 
reside in this state when they agree to receive debt-management services 
from the provider, as their interests may appear. 

(b) Subject to adjustment of the dollar amount pursuant to § 47-18-5532(f), 
a surety bond filed pursuant to subsection (a) must: 

(1) Be in the amount of fifty thousand dollars ($50,000) or other larger or 
smaller amount that the administrator determines is warranted by the 
financial condition and business experience of the provider, the history of the 
provider in performing debt-management services, the risk to individuals 
and any other factor the administrator considers appropriate; 

(2) Be issued by a bonding, surety or insurance company authorized to do 
business in this state and rated at least “A” by a nationally recognized rating 
organization; and 
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(3) Have payment conditioned upon noncompliance of the provider or its 
agent with this part. 

(c) If the principal amount of a surety bond is reduced by payment of a claim 
or a judgment, the provider shall immediately notify the administrator and, 
within thirty (30) days after notice by the administrator, file a new or 
additional surety bond in an amount set by the administrator. The amount of 
the new or additional bond must be at least the amount of the bond 
immediately before payment of the claim or judgment. If for any reason a 
surety terminates a bond, the provider shall immediately file a new surety 
bond in the amount of fifty thousand dollars ($50,000) or other amount 
determined pursuant to subsection (b). 

(d) The administrator or an individual may obtain satisfaction out of the 
surety bond procured pursuant to this section if: 

(1) The administrator assesses expenses under § 47-18-5532(b)(1), issues 

a final order under § 47-18-5533(a)(2) or recovers a final judgment under 

§ 47-18-5533(a)(4), (a)(5) or (d); or 

(2) An individual recovers a final judgment pursuant to § 47-18-5535(a), 

(b), (c)(1), (c)(2) or (c)(4). 

(e) If claims against a surety bond exceed or are reasonably expected to 
exceed the amount of the bond, the administrator, on the initiative of the 
administrator or on petition of the surety, shall, unless the proceeds are 
adequate to pay all costs, judgments and claims, distribute the proceeds in the 
following order: 

(1) To satisfaction of a final order or judgment under § 47-18-5533(a)(2), 

(a)(4), (a)(5) or (d); 

(2) To final judgments recovered by individuals pursuant to § 47-18- 

5535(a), (b), (c)(1), (c)(2) or (c)(4), pro rata; 

(3) To claims of individuals established to the satisfaction of the admin- 
istrator, pro rata; and 

(4) If a final order or judgment is issued under § 47-18-5533(a), to the 
expenses charged pursuant to § 47-18-5532(b)(1). 


History. this part was redesignated as part 55, §§ 47- 
Acts 2009, ch. 469, § 1. 18-5501 — 47-18-5541 by the code commission. 


Code Commission Notes. Acts 2009, ch. Section to Section References. 

469, § 1 purported to enact new part 54, §§ 47- This section is referred to in §§ 47-18-5505, 
18-5401 — 47-18-5441; however, part 54 was 47-18-5511, 47-18-5514, 47-18-5532, 47-18- 
previously enacted by Acts 2009, ch. 198, and 5535. 


47-18-5514. Substitute for bond requirement. 


(a) Instead of the surety bond required by § 47-18-5513, a provider may 
deliver to the administrator, in the amount required by § 47-18-5513(b), and, 
except as otherwise provided in subdivision (a)(2)(A), payable or available to 
this state and to individuals who reside in this state when they agree to receive 
debt-management services from the provider, as their interests may appear, if 
the provider or its agent does not comply with this part: 

(1) A certificate of insurance: 
(A) Issued by an insurance company authorized to do business in this 
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state and rated at least “A” or equivalent by a nationally recognized rating 
organization approved by the administrator; and 

(B) With no deductible, or if the provider supplies a bond i in the amount 
of five thousand dollars ($5,000), a deductible not exceeding five thousand 
dollars ($5,000); or 
(2) With the approval of the administrator: 

(A) An irrevocable letter of credit, issued or confirmed by a bank 
approved by the administrator, payable upon presentation of a certificate 
by the administrator stating that the provider or its agent has not 
complied with this part; or 

(B) Bonds or other obligations of the United States or guaranteed by the 
United States or bonds or other obligations of this state or a political 
subdivision of this state, to be deposited and maintained with a bank 
approved by the administrator for this purpose. 

(b) If a provider furnishes a substitute pursuant to subsection (a), then 
§ 47-18-5513(a), (c), (d) and (e) apply to the substitute. 


History. this part was redesignated as part 55, §§ 47- 
Acts 2009, ch. 469, § 1. 18-5501 — 47-18-5541 by the code commission. 


Code Commission Notes. Acts 2009, ch. Section to Section References. 


469,§ 1 purported to enact new part 54, §§ 47- This section is referred to in §§ 47-18-5513, 
18-5401 — 47-18-5441; however, part 54 was = 47-18-5535. 
previously enacted by Acts 2009, ch. 198, and 


47-18-5515. Requirement of good faith. 
A provider shall act in good faith in all matters under this part. 


History. 18-5401 — 47-18-5441; however, part 54 was 
Acts 2009, ch. 469, § 1. previously enacted by Acts 2009, ch. 198, and 


Code Commission Notes. Acts 2000, cn, thizart was relesinated os part 55 9 $1 
469, § 1 purported to enact new part 54, §§ 47- y ; 


47-18-5516. Customer service. 


A provider that is required to be registered under this part shall maintain a 
toll-free communication system, staffed at a level that reasonably permits an 
individual to speak to a certified counselor, certified debt specialist or cus- 
tomer-service representative, as appropriate, during ordinary business hours. 


History. 18-5401 — 47-18-5441; however, part 54 was 
Acts 2009, ch. 469, § 1. previously enacted by Acts 2009, ch. 198, and 


Code Commission Notes. Acts 2009, ch. aaa ebay “et eae ae $8 Gap 
469, § 1 purported to enact new part 54, §§ 47- eh Me ge ay pe IG 


47-18-5517. Prerequisites for providing debt-management services. 


(a) Before providing debt-management services, a registered provider shall 
give the individual an itemized list of goods and services and the charges for 
each. The list must be clear and conspicuous, be in a record the individual may 
keep whether or not the individual assents to an agreement and describe the 
goods and services the provider offers: 
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(1) Free of additional charge if the individual enters into an agreement; 

(2) For a charge if the individual does not enter into an agreement; and 

(3) For a charge if the individual enters into an agreement, using the 
following terminology, as applicable, and format: 


Set-up fee 
Dollar amount of fee 
Monthly service fee 7 
Dollar amount of fee or method of determining amount 
Settlement fee 
Dollar amount of fee or method of determining amount 
Goods and services in addition to those provided in connection with a plan: 


(item) Dollar amount of fee or method of determining amount 
(item) Dollar amount of fee or method of determining amount 


(b) A provider may not furnish debt-management services unless the 
provider, through the services of a certified counselor or certified debt 
specialist: 

(1) Provides the individual with reasonable education about the manage- 
ment of personal finance; 

(2) Has prepared a financial analysis; and 

(3) If the individual is to make regular, periodic payments to a creditor or 
provider: 

(A) Has prepared a plan for the individual; 

(B) Has made a determination, based on the provider’s analysis of the 
information provided by the individual and otherwise available to it, that 
the plan is suitable for the individual and the individual will be able to 
meet the payment obligations under the plan; and 

(C) Believes that each creditor of the individual listed as a participating 
creditor in the plan will accept payment of the individual’s debts as 
provided in the plan. 

(c) Before an individual assents to an agreement to engage in a plan, a 
provider shall: 

(1) Provide the individual with a copy of the analysis and plan required by 
subsection (b) in a record that identifies the provider and that the individual 
may keep whether or not the individual assents to the agreement; 

(2) Inform the individual of the availability, at the individual’s option, of 
assistance by a toll-free communication system or in person to discuss the 
financial analysis and plan required by subsection (b); and 

(3) If a plan contemplates that creditors will reduce finance charges or 
fees for late payment, default or delinquency, or if the provider’s business 
practices involve holding, accessing or directing the funds of an individual, 
with respect to all creditors identified by the individual or otherwise known 
by the provider to be creditors of the individual, provide the individual with 
a list of: 
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(A) Creditors that the provider expects to participate in the plan and 
grant concessions; 

(B) Creditors that the provider expects to participate in the plan but not 
grant concessions; 

(C) Creditors that the provider expects not to participate in the plan; 
and 

(D) All other creditors. 

(d) Before an individual assents to an agreement, the provider shall inform 
the individual, in a separate record that the individual may keep whether or 
not the individual assents to the agreement: 

(1) Of the name and business address of the provider; 

(2) That plans are not suitable for all individuals and the individual may 
ask the provider about other ways, including bankruptcy, to deal with 
indebtedness; 

(3) That establishment of a plan may adversely affect the individual’s 
credit rating or credit scores; 

(4) That nonpayment of debt may lead creditors to increase finance and 
other charges or undertake collection activity, including litigation; 

(5) Unless it is not true, that the provider may receive compensation from 
the creditors of the individual; and 

(6) That, unless the individual is insolvent, if a creditor settles for less 
than the full amount of the debt, the plan may result in the creation of 
taxable income to the individual, even though the individual does not receive 
any money. 

(e) If a provider may receive payments from an individual’s creditors and 
the plan contemplates that the individual’s creditors will reduce finance 
charges or fees for late payment, default or delinquency, the provider may 
comply with subsection (d) by providing the following disclosure, surrounded 
by black lines: 


IMPORTANT INFORMATION FOR YOU TO CONSIDER 

(1) Debt-management plans are not right for all individuals, and you may ask 
us to provide information about other ways, including bankruptcy, to deal with 
your debts. 

(2) Using a debt-management plan may make it harder for you to obtain credit. 
(3) We may receive compensation for our services from your creditors. 


Name and business address of provider 


(f) Ifa provider will not receive payments from an individual’s creditors and 
the plan contemplates that the individual’s creditors will reduce finance 
charges or fees for late payment, default or delinquency, a provider may comply 
with subsection (d) by providing the following disclosure, surrounded by black 
lines: 
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IMPORTANT INFORMATION FOR YOU TO CONSIDER 

(1) Debt-management plans are not right for all individuals, and you may ask 
us to provide information about other ways, including bankruptcy, to deal with 
your debts. 

(2) Using a debt-management plan may make it harder for you to obtain credit. 


Name and business address of provider 


(g) If an agreement contemplates that creditors will settle debts for less 
than the full principal amount of debt owed, a provider may comply with 
subsection (d) by providing the following disclosure, surrounded by black lines: 


IMPORTANT INFORMATION FOR YOU TO CONSIDER 
(1) Our program is not right for all individuals, and you may ask us to provide 
information about bankruptcy and other ways to deal with your debts. 
(2) Nonpayment of your debts under our program may: 
(A) Hurt your credit rating or credit scores; 
(B) Lead your creditors to increase finance and other charges; and 
(C) Lead your creditors to undertake activity, including lawsuits, to 
collect the debts. 
(3) Reduction of debt under our program may result in taxable income to you, 
even though you will not actually receive any money. 


Name and business address of provider 


History. this part was redesignated as part 55, §§ 47- 
Acts 2009, ch. 469, § 1. 18-5501 — 47-18-5541 by the code commission. 


Code Commission Notes. Acts 2009, ch. Section to Section References. 


469, § 1 purported to enact new part 54, §§ 47- This section is referred to in §§ 47-18-5518, 
18-5401 — 47-18-5441; however, part 54 was = 47-18-5530, 47-18-5535. 
previously enacted by Acts 2009, ch. 198, and 


47-18-5518. Communication by electronic or other means. 


(a) In this section: 

(1) “Consumer” means an individual who seeks or obtains goods or 
services that are used primarily for personal, family or household purposes; 
and 

(2) “Federal act” means the electronic signatures in the Global and 
National Commerce Act, compiled in 15 U.S.C. § 7001 et seq. 

(b) A provider may satisfy the requirements of § 47-18-5517, § 47-18-5519, 
or § 47-18-5527 by means of the Internet or other electronic means if the 
provider obtains a consumer’s consent in the manner provided by 15 U.S.C. 
§ 7001(c)(1). 

(c) The disclosures and materials required by §§ 47-18-5517, 47-18-5519 
and 47-18-5520 shall be presented in a form that is capable of being accurately 
reproduced for later reference. 

(d) With respect to disclosure by means of an Internet web site, the 
disclosure of the information required by § 47-18-5517(d) must appear on one 
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(1) or more screens that: 
(1) Contain no other information; and " 
(2) The individual must see before proceeding to assent to formation of an 
agreement. 

(e) At the time of providing the materials and agreement required by 
§§ 47-18-5517(c) and (d), 47-18-5519 and 47-18-5527, a provider shall inform 
the individual that upon electronic, telephonic or written request, it will send 
the individual a written copy of the materials and shall comply with a request 
as provided in subsection (f). 

(f) If a provider is requested, before the expiration of ninety (90) days after 
an agreement is completed or terminated, to send a written copy of the 
materials required by § 47-18-5517(c) and (d), § 47-18-5519, or § 47-18-5527, 
the provider shall send them at no charge within three (3) business days after 
the request is received; but the provider need not comply with a request more 
than once per calendar month or if it reasonably believes the request is made 
for purposes of harassment. If a request is made more than ninety (90) days 
after an agreement is completed or terminated, the provider shall send, within 
a reasonable time, a written copy of the materials requested. 

(g) A provider that maintains an Internet web site shall disclose on the 
home page of its web site or on a page that is clearly and conspicuously 
connected to the home page by a link that clearly reveals its contents: 

(1) Its name and all names under which it does business; 

(2) Its principal business address, telephone number and electronic-mail 
address, if any; and 

(3) The names of its principal officers. 

(h) Subject to subsection (i), if a consumer who has consented to electronic 
communication in the manner provided by 15 U.S.C. § 7001 withdraws 
consent as provided in 15 U.S.C. § 7001, a provider may terminate its 
agreement with the consumer. 

(i) If a provider wishes to terminate an agreement with a consumer 
pursuant to subsection (h), it shall notify the consumer that it will terminate 
the agreement unless the consumer, within thirty (30) days after receiving the 
notification, consents to electronic communication in the manner provided in 
15 U.S.C. § 7001(c). If the consumer consents, the provider may terminate the 
agreement only as permitted by § 47-18-5519(a)(6)(G). 


History. 18-5401 — 47-18-5441; however, part 54 was 
Acts 2009, ch. 469, § 1. previously enacted by Acts 2009, ch. 198, and 


Code Commission Notes. Acts 2009, ch. penn rae conn ne a Nae si $8 46 
469, § 1 purported to enact new part 54, §§ 47- i Fe ai a a 


47-18-5519. Form and contents of agreement. 


(a) An agreement must: 

(1) Be in a record; 

(2) Be dated and signed by the provider and the individual; 

(3) Include the name of the individual and the address where the 
individual resides; 

(4) Include the name, business address and telephone number of the 
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provider; 

(5) Be delivered to the individual immediately upon formation of the 
agreement; and 

(6) Disclose: 

(A) The services to be provided; 

(B) The amount, or method of determining the amount, of all fees, 
individually itemized, to be paid by the individual; 

(C) The schedule of payments to be made by or on behalf of the 
individual, including the amount of each payment, the date on which each 
payment is due and an estimate of the date of the final payment; 

(D) If a plan provides for regular periodic payments to creditors: 

(i) Each creditor of the individual to which payment will be made, the 
amount owed to each creditor and any concessions the provider reason- 
ably believes each creditor will offer; and 

(ii) The schedule of expected payments to each creditor, including the 
amount of each payment and the date on which it will be made; 

(E) Each creditor that the provider believes will not participate in the 
plan and to which the provider will not direct payment; 

(F) How the provider will comply with its obligations under § 47-18- 
5527(a); 

(G) That the provider may terminate the agreement for good cause, 
upon return of unexpended money of the individual; 

(H) That the individual may cancel the agreement as provided in 
§ 47-18-5520; 

(I) That the individual may contact the administrator with any ques- 
tions or complaints regarding the provider; and 

(J) The address, telephone number, and Internet address or web site of 
the administrator. 

(b) For purposes of subdivision (a)(5), delivery of an electronic record occurs 
when it is made available in a format in which the individual may retrieve, 
save and print it and the individual is notified that it is available. 

(c) Ifthe administrator supplies the provider with any information required 
under subdivision (a)(6)(J), the provider may comply with that requirement 
only by disclosing the information supplied by the administrator. 

(d) An agreement must provide that: 

(1) The individual has a right to terminate the agreement at any time, 
without penalty or obligation, by giving the provider written or electronic 
notice, in which event: 

(A) The provider will refund all unexpended money that the provider or 
its agent has received from or on behalf of the individual for the reduction 
or satisfaction of the individual’s debt; 

(B) With respect to an agreement that contemplates that creditors will 
settle debts for less than the principal amount of debt, the provider will 
refund sixty-five percent (65%) of any portion of the set-up fee that has not 
been credited against the settlement fee; and 

(C) All powers of attorney granted by the individual to the provider are 
revoked and ineffective; 

(2) The individual authorizes any bank in which the provider or its agent 
has established a trust account to disclose to the administrator any financial 
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(3) The provider will notify the individual within five (5) days after 
learning of a creditor’s final decision to reject or withdraw from a plan and 
that this notice will include: 

(A) The identity of the creditor; and 
(B) The right of the individual to modify or terminate the agreement. 
(e) An agreement may confer on a provider a power of attorney to settle the 
individual’s debt for no more than fifty percent (50%) of the outstanding 
amount of the debt. An agreement may not confer a power of attorney to settle 
a debt for more than fifty percent (50%) of that amount, but may confer a power 
of attorney to negotiate with creditors of the individual on behalf of the 
individual. An agreement must provide that the provider will obtain the assent 
of the individual after a creditor has assented to a settlement for more than 
fifty percent (50%) of the outstanding amount of the debt. 
(f) An agreement may not: 

(1) Provide for application of the law of any jurisdiction other than the 
United States and this state; 

(2) Except as permitted by title 29, chapter 5, part 3, or by § 2 of the 
Federal Arbitration Act, codified in 9 U.S.C. § 2, contain a provision that 
modifies or limits otherwise available forums or procedural rights, including 
the right to trial by jury, that are generally available to the individual under 
law other than this part; 

(3) Contain a provision that restricts the individual’s remedies under this 
part or law other than this part; or 

(4) Contain a provision that: 

(A) Limits or releases the liability of any person for not performing the 
agreement or for violating this part; or 
(B) Indemnifies any person for liability arising under the agreement or 
this part. 
(g) All rights and obligations specified in subsection (d) and § 47-18-5520 
exist even if not provided in the agreement. A provision in an agreement that 
violates subsection (d), (e) or (f) is void. 


History. 
Acts 2009, ch. 469, § 1. 


Code Commission Notes. Acts 2009, ch. 
469, § 1 purported to enact new part 54, §§ 47- 
18-5401 — 47-18-5441; however, part 54 was 


this part was redesignated as part 55, §§ 47- 
18-5501 — 47-18-5541 by the code commission. 


Section to Section References. 
This section is referred to in §§ 47-18-5518, 
47-18-5520, 47-18-5523, 47-18-5535. 


previously enacted by Acts 2009, ch. 198, and 


47-18-5520. Cancellation of agreement — Waiver. 


(a) An individual may cancel an agreement before midnight of the third 
business day after the individual assents to it, unless the agreement does not 
comply with subsection (b) or § 47-18-5519 or § 47-18-5528, in which event 
the individual may cancel the agreement within thirty (30) days after the 
individual assents to it. To exercise the right to cancel, the individual must give 
notice in a record to the provider. Notice by mail is given when mailed. 

(b) An agreement must be accompanied by a form that contains in boldface 
type, surrounded by bold black lines: 
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Notice of Right to Cancel 


You may cancel this agreement, without any penalty or obligation, at any 
time before midnight of the third business day that begins the day after you 
agree to it by electronic communication or by signing it. 


To cancel this agreement during this period, send an e-mail to 
E-mail address of provider 

or mail or deliver a signed, dated copy of this notice, or any other written notice 
to at 

Name of provider Address of provider 
before midnight on . If you cancel this agreement within the 

Date 

three-day period, we will refund all money you already have paid us. 


You also may terminate this agreement at any later time, but we may not be 
required to refund fees you have paid us. 
I cancel this agreement, 


Print your name 
Signature 
Date 


(c) If a personal financial emergency necessitates the disbursement of an 
individual’s money to one (1) or more of the individual’s creditors before the 
expiration of three (3) days after an agreement is signed, an individual may 
waive the right to cancel. To waive the right, the individual must send or 
deliver a signed, dated statement in the individual’s own words describing the 
circumstances that necessitate a waiver. The waiver must explicitly waive the 
right to cancel. A waiver by means of a standard-form record is void. 


History. this part was redesignated as part 55, §§ 47- 
Acts 2009, ch. 469, § 1. 18-5501 — 47-18-5541 by the code commission. 


Code Commission Notes. Acts 2009, ch. Section to Section References. 


469, § 1 purported to enact new part 54, §§ 47- This section is referred to in §§ 47-18-5518, 
18-5401 — 47-18-5441; however, part 54 was 47-18-5519, 47-18-5535. 
previously enacted by Acts 2009, ch. 198, and 


47-18-5521. Required language. 


Unless the administrator, by rule, provides otherwise, the disclosures and 
documents required by this part must be in English. If a provider communi- 
cates with an individual primarily in a language other than English, the 
provider must furnish a translation into the other language of the disclosures 
and documents required by this part. 
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History. previously enacted by Acts 2009, ch. 198, and 
Acts 2009, ch. 469, § 1. this part was redesignated as part 55, §§ 47- 


; 18-5501 — 47-18-5541 by the code commission. 
Code Commission Notes. Acts 2009, ch. 


469, § 1 purported to enact new part 54, §§ 47- Section to Section References. 
18-5401 — 47-18-5441; however, part 54 was This section is referred to in § 47-18-5535. 


47-18-5522. Trust account. 


(a) All money paid to a provider by or on behalf of an individual for 
distribution to creditors pursuant to a plan is held in trust. Within two (2) 
business days after receipt, the provider shall deposit the money in a trust 
account established for the benefit of individuals to whom the provider is 
furnishing debt-management services. 

(b) Money held in trust by a provider is not property of the provider or its 
designee. The money is not available to creditors of the provider or designee, 
except an individual from whom or on whose behalf the provider received 
money, to the extent that the money has not been disbursed to creditors of the 
individual. 

(c) A provider shall: 

(1) Maintain separate records of account for each individual to whom the 
provider is furnishing debt-management services; 
(2) Disburse money paid by or on behalf of the individual to creditors of 
the individual as disclosed in the agreement, except that: 
(A) The provider may delay payment to the extent that a payment by 
the individual is not final; and 
(B) If a plan provides for regular periodic payments to creditors, the 
disbursement must comply with the due dates established by each 
creditor; and 
(3) Promptly correct any payments that are not made or that are misdi- 
rected as a result of an error by the provider or other person in control of the 
trust account and reimburse the individual for any costs or fees imposed by 

a creditor as a result of the failure to pay or misdirection. 

(d) A provider may not commingle money in a trust account established for 
the benefit of individuals to whom the provider is furnishing debt-management 
services with money of other persons. 

(e) Atrust account must at all times have a cash balance equal to the sum 
of the balances of each individual’s account. 

(f) If a provider has established a trust account pursuant to subsection (a), 
the provider shall reconcile the trust account at least once a month. The 
reconciliation must compare the cash balance in the trust account with the 
sum of the balances in each individual’s account. If the provider or its designee 
has more than one (1) trust account, each trust account must be individually 
reconciled. 

(g) Ifa provider discovers, or has a reasonable suspicion of, embezzlement or 
other unlawful appropriation of money held in trust, the provider immediately 
shall notify the administrator by a method approved by the administrator. 
Unless the administrator by rule provides otherwise, within five (5) days 
thereafter, the provider shall give notice to the administrator describing the 
remedial action taken or to be taken. 
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(h) If an individual terminates an agreement or it becomes reasonably 
apparent to a provider that a plan has failed, the provider shall promptly 
refund to the individual all money paid by or on behalf of the individual that 
has not been paid to creditors, less fees that are payable to the provider under 
§ 47-18-5523. 

(i) Before relocating a trust account from one bank to another, a provider 
shall inform the administrator of the name, business address and telephone 
number of the new bank. As soon as practicable, the provider shall inform the 
administrator of the account number of the trust account at the new bank. 


History. 
Acts 2009, ch. 469, § 1. 


Code Commission Notes. Acts 2009, ch. 
469, § 1 purported to enact new part 54, §§ 47- 
18-5401 — 47-18-5441; however, part 54 was 
previously enacted by Acts 2009, ch. 198, and 


this part was redesignated as part 55, §§ 47- 
18-5501 — 47-18-5541 by the code commission. 


Section to Section References. 

This section is referred to in §§ 47-18-5505, 
47-18-5506, 47-18-5511, 47-18-5532, 47-18- 
5534, 47-18-5535. 


47-18-5523. Fees and other charges. 


(a) Aprovider may not impose directly or indirectly a fee or other charge on 
an individual or receive money from or on behalf of an individual for 
debt-management services except as permitted by this section. 

(b) A provider may not impose charges or receive payment for debt- 
management services until the provider and the individual have signed an 
agreement that complies with §§ 47-18-5519 and 47-18-5528. 

(c) If an individual assents to an agreement, a provider may not impose a fee 
or other charge for educational or counseling services, or the like, except as 
otherwise provided in this subsection (c) and § 47-18-5528(d). The adminis- 
trator may authorize a provider to charge a fee based on the nature and extent 
of the educational or counseling services furnished by the provider. 

(d) Subject to adjustment of dollar amounts pursuant to § 47-18-5532(f), 
the following rules apply: 

(1) If an individual assents to a plan that contemplates that creditors will 
reduce finance charges or fees for late payment, default or delinquency, the 
provider may charge: 

(A) A fee not exceeding fifty dollars ($50.00) for consultation, obtaining 
a credit report, setting up an account, and the like; and 

(B) A monthly service fee, not to exceed ten dollars ($10.00) times the 
number of creditors remaining in a plan at the time the fee is assessed, but 
not more than fifty dollars ($50.00) in any month; 

(2) If an individual assents to an agreement that contemplates that 
creditors will settle debts for less than the principal amount of the debt, a 
provider may charge: 

(A) Subject to § 47-18-5519(d), a fee for consultation, obtaining a credit 
report, setting up an account, and the like, in an amount not exceeding the 
lesser of four hundred dollars ($400) or four percent (4%) of the debt in the 
plan at the inception of the plan; and 

(B) A monthly service fee, not to exceed ten dollars ($10.00) times the 
number of creditors remaining in a plan at the time the fee is assessed, but 
not more than fifty dollars ($50.00) in any month; 
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(3) A provider may not impose or receive fees under both subdivisions 
(d)(1) and (2); and 

(4) Except as otherwise provided in § 47-18-5528(d), if an individual does 
not assent to an agreement, a provider may receive for educational and 
counseling services it provides to the individual a fee not exceeding one 
hundred dollars ($100) or, with the approval of the administrator, a larger 
fee. The administrator may approve a fee larger than one hundred dollars 
($100) if the nature and extent of the educational and counseling services 
warrant the larger fee. 

(e) If, before the expiration of ninety (90) days after the completion or 
termination of educational or counseling services, an individual assents to an 
agreement, the provider shall refund to the individual any fee paid pursuant 
to subdivision (d)(4). 

(f)(1) Except as otherwise provided in subsections (c) and (d), if an agree- 
ment contemplates that creditors will settle an individual’s debts for less 
than the principal amount of the debt, compensation for services in connec- 
tion with settling a debt may not exceed the applicable settlement fee limits 
in subdivisions (f)(2) and (3), the terms of which shall be clearly disclosed in 
the agreement. 

(2) With respect to an agreement that provides for a flat settlement fee 
based on the overall amount of included debt, the total aggregate amount of 
fees charged to any individual under this part, including fees charged under 
subdivisions (d)(2)(A) and (B), may not exceed seventeen percent (17%) of the 
principal amount of debt included in the agreement at the inception of the 
agreement. The flat settlement fee authorized under this subdivision (f)(2) 
shall be assessed in equal monthly payments over at least half the length of 
the plan, as estimated at the plan’s inception, unless the payment of fees is 
voluntarily accelerated by the individual in a separate record and at least 
half of the overall amount of outstanding debt covered by the agreement has 
been settled. 

(3) With respect to agreements in which fees are calculated as a percent- 
age of the amount saved by an individual, a settlement fee may not exceed 
thirty percent (30%) of the excess of the outstanding amount of each debt 
over the amount actually paid to the creditor, as calculated at the time of 
settlement. Settlement fees authorized under this subdivision (f)(3) shall 
become billable only as debts are settled, and the total aggregate amount of 
fees charged to any individual under this part, including fees charged under 
subdivisions (d)(2)(A) and (B), may not exceed twenty percent (20%) of the 
principal amount of debt included in the agreement at the agreement’s 
inception. 

(4) A provider may not impose or receive fees under both subdivisions 
(f)(2) and (8). 

(g) Subject to adjustment of the dollar amount pursuant to § 47-18-5532(f), 
if a payment to a provider by an individual under this part is dishonored, a 
provider may impose a reasonable charge on the individual, not to exceed the 
lesser of twenty-five dollars ($25.00) and the amount permitted by law other 
than this part. 
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History. 
Acts 2009, ch. 469, § 1. 


Code Commission Notes. Acts 2009, ch. 
469, § 1 purported to enact new part 54, §§ 47- 
18-5401 — 47-18-5441; however, part 54 was 
previously enacted by Acts 2009, ch. 198, and 
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47-18-5526 


this part was redesignated as part 55, §§ 47- 
18-5501 — 47-18-5541 by the code commission. 


Section to Section References. 

This section is referred to in §§ 47-18-5522, 
47-18-5524, 47-18-5525, 47-18-5526, 47-18- 
5528, 47-18-5532, 47-18-5535. 


47-18-5524. Voluntary contributions. 


A provider may not solicit a voluntary contribution from an individual or an 
affiliate of the individual for any service provided to the individual. A provider 
may accept voluntary contributions from an individual but, until thirty (30) 
days after completion or termination of a plan, the aggregate amount of money 
received from or on behalf of the individual may not exceed the total amount 
the provider may charge the individual under § 47-18-5523. 


History. 
Acts 2009, ch. 469, § 1. 


Code Commission Notes. Acts 2009, ch. 
469, § 1 purported to enact new part 54, §§ 47- 
18-5401 — 47-18-5441; however, part 54 was 


this part was redesignated as part 55, §§ 47- 
18-5501 — 47-18-5541 by the code commission. 


Section to Section References. 
This section is referred to in §§ 47-18-5525, 
47-18-5535. 


previously enacted by Acts 2009, ch. 198, and 


47-18-5525. Voidable agreements. 


(a) If a provider imposes a fee or other charge or receives money or other 
payments not authorized by § 47-18-5523 or § 47-18-5524, the individual may 
void the agreement and recover as provided in § 47-18-5535. 

(b) Ifa provider is not registered as required by this part when an individual 
assents to an agreement, the agreement is voidable by the individual. 

(c) If an individual voids an agreement under subsection (b), the provider 
does not have a claim against the individual for breach of contract or for 
restitution. 


previously enacted by Acts 2009, ch. 198, and 
this part was redesignated as part 55, §§ 47- 
18-5501 — 47-18-5541 by the code commission. 


History. 
Acts 2009, ch. 469, § 1. 


Code Commission Notes. Acts 2009, ch. 
469, § 1 purported to enact new part 54, §§ 47- 
18-5401 — 47-18-5441; however, part 54 was 


Section to Section References. 
This section is referred to in § 47-18-5535. 


47-18-5526. Termination of agreements. 


(a) If an individual who has entered into an agreement fails for sixty (60) 
days to make payments required by the agreement, a provider may terminate 
the agreement. 

(b) If a provider or an individual terminates an agreement, the provider 
shall immediately return to the individual: 

(1) Any money of the individual held in trust for the benefit of the 
individual; and 

(2) Sixty-five percent (65%) of any portion of the set-up fee received 
pursuant to § 47-18-5523(d)(2) that has not been credited against settle- 
ment fees. 


47-18-5527 
History. 
Acts 2009, ch. 469, § 1. 


Code Commission Notes. Acts 2009, ch. 
469, § 1 purported to enact new part 54, §§ 47- 
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18-5401 — 47-18-5441; however, part 54 was 
previously enacted by Acts 2009, ch. 198, and 
this part was redesignated as part 55, §§ 47- 
18-5501 — 47-18-5541 by the code commission. 


47-18-5527. Periodic reports and retention of records. 


(a) A provider shall provide the accounting required by subsection (b): 
(1) Upon cancellation or termination of an agreement; and 
(2) Before cancellation or termination of any agreement: 
(A) At least once each month; and 
(B) Within five (5) business days after a request by an individual, but 
the provider need not comply with more than one (1) request in any 


calendar month. 


(b) A provider, in a record, shall provide each individual for whom it has 
established a plan an accounting of the following information: 
(1) The amount of money received from the individual since the last 


report; 


(2) The amounts and dates of disbursements made on the individual’s 
behalf, or by the individual upon the direction of the provider, since the last 
report to each creditor listed in the plan; 

(3) The amounts deducted from the amount received from the individual; 

(4) The amount held in reserve; and 

(5) If, since the last report, a creditor has agreed to accept as payment in 
full an amount less than the principal amount of the debt owed by the 


individual: 


(A) The total amount and terms of the settlement; 
(B) The amount of the debt when the individual assented to the plan; 
(C) The amount of the debt when the creditor agreed to the settlement; 


and 


(D) The calculation of a settlement fee. 


(c) A provider shall maintain records for each individual for whom it 
provides debt-management services for five (5) years after the final payment 
made by the individual and produce a copy of them to the individual within a 
reasonable time after a request for them. The provider may use electronic or 


other means of storage of the records. 


History. 
Acts 2009, ch. 469, § 1. 


Code Commission Notes. Acts 2009, ch. 
469, § 1 purported to enact new part 54, §§ 47- 
18-5401 — 47-18-5441; however, part 54 was 
previously enacted by Acts 2009, ch. 198, and 


this part was redesignated as part 55, §§ 47- 
18-5501 — 47-18-5541 by the code commission. 


Section to Section References. 
This section is referred to in §§ 47-18-5518, 
47-18-5519, 47-18-5535, 47-18-5537. 


47-18-5528. Prohibited acts and practices. 


(a) A provider may not, directly or indirectly: 

(1) Misappropriate or misapply money held in trust; 

(2) Settle a debt on behalf of an individual for more than fifty percent 
(50%) of the outstanding amount of the debt owed a creditor, unless the 
individual assents to the settlement after the creditor has assented; 
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(3) Take a power of attorney that authorizes it to settle a debt, unless the 
power of attorney expressly limits the provider’s authority to settle debts for 
not more than fifty percent (50%) of the outstanding amount of the debt owed 
a creditor; 

(4) Exercise or attempt to exercise a power of attorney after an individual 
has terminated an agreement; 

(5) Initiate a transfer from an individual’s account at a bank or with 
another person unless the transfer is: 

(A) A return of money to the individual; or 
(B) Before termination of an agreement, properly authorized by the 
agreement and this part, and for: 
(i) Payment to one (1) or more creditors pursuant to an agreement; or 
(ii) Payment of a fee; 

(6) Offer a gift or bonus, premium, reward or other compensation to an 
individual for executing an agreement; 

(7) Offer, pay or give a gift or bonus, premium, reward or other compen- 
sation to a person for referring a prospective customer, if the person making 
the referral has a financial interest in the outcome of debt-management 
services provided to the customer, unless neither the provider nor the person 
making the referral communicates to the prospective customer the identity 
of the source of the referral; 

(8) Receive a bonus, commission or other benefit for referring an indi- 
vidual to a person; 

(9) Structure a plan in a manner that would result in a negative 
amortization of any of an individual’s debts, unless a creditor that is owed a 
negatively amortizing debt agrees to refund or waive the finance charge 
upon payment of the principal amount of the debt; 

(10) Compensate its employees on the basis of a formula that incorporates 
the number of individuals the employee induces to enter into agreements; 

(11) Settle a debt or lead an individual to believe that a payment to a 
creditor is in settlement of a debt to the creditor unless, at the time of 
settlement, the individual receives a certification by the creditor that the 
payment is in full settlement of the debt or is part of a payment plan, the 
terms of which are included in the certification, that upon completion, will 
lead to full settlement of the debt; 

(12) Make a representation that: 

(A) The provider will furnish money to pay bills or prevent attach- 
ments; ; 

(B) Payment of a certain amount will permit satisfaction of a certain 
amount or range of indebtedness; or 

(C) Participation in a plan will or may prevent litigation, garnishment, 
attachment, repossession, foreclosure, eviction or loss of employment; 

(13) Misrepresent that it is authorized or competent to furnish legal 
advice or perform legal services; 

(14) Represent in its agreements, disclosures required by this part, 
advertisements or Internet web site that it is: 

(A) A not-for-profit entity unless it is organized and properly operating 
as a not-for-profit entity under the law of the state in which it was formed; 
or 
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(B) A tax-exempt entity unless it has received certification of tax- 
exempt status from the internal revenue service and is properly operating 
as a not-for-profit entity under the law of the state in which it was formed; 
(15) Take a confession of judgment or power of attorney to confess 

judgment against an individual; or 

(16) Employ an unfair, unconscionable or deceptive act or practice, 
including the knowing omission of any material information. 

(b) If a provider furnishes debt-management services to an individual, the 
provider may not, directly or indirectly: 

(1) Purchase a debt or obligation of the individual; 

(2) Receive from or on behalf of the individual: 

(A) A promissory note or other negotiable instrument other than a 
check or a demand draft; or 

(B) A post-dated check or demand draft; 

(3) Lend money or provide credit to the individual, except as a deferral of 
a settlement fee at no additional expense to the individual; 

(4) Obtain a mortgage or other security interest from any person in 
connection with the services provided to the individual; 

(5) Except as permitted by federal law, disclose the identity or identifying 
information of the individual or the identity of the individual’s creditors, 
except to: 

(A) The administrator, upon proper demand; 

(B) A creditor of the individual, to the extent necessary to secure the 
cooperation of the creditor in a plan; or 

(C) The extent necessary to administer the plan; 

(6) Except as otherwise provided in § 47-18-5523(f), provide the indi- 
vidual less than the full benefit of a compromise of a debt arranged by the 
provider; 

(7) Charge the individual for or provide credit or other insurance, coupons 
for goods or services, membership in a club, access to computers or the 
Internet, or any other matter not directly related to debt-management 
services or educational services concerning personal finance except to the 
extent such services are expressly authorized by the administrator; or 

(8) Furnish legal advice or perform legal services, unless the person 
furnishing that advice to or performing those services for the individual is 
licensed to practice law. 

(c) This part does not authorize any person to engage in the practice of law. 

(d) A provider may not receive a gift or bonus, premium, reward or other 
compensation, directly or indirectly, for advising, arranging or assisting an 
individual in connection with obtaining an extension of credit or other service 
from a lender or service provider, except for educational or counseling services 
required in connection with a government-sponsored program. 

(e) Unless a person supplies goods, services or facilities generally and 
supplies them to the provider at a cost no greater than the cost the person 
generally charges to others, a provider may not purchase goods, services or 
facilities from the person if an employee or a person that the provider should 
reasonably know is an affiliate of the provider: 

(1) Owns more than ten percent (10%) of the person; or 
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47-18-5531 


(2) Is an employee or affiliate of the person. 


History. 
Acts 2009, ch. 469, § 1. 


Code Commission Notes. Acts 2009, ch. 
469, § 1 purported to enact new part 54, §§ 47- 
18-5401 — 47-18-5441; however, part 54 was 
previously enacted by Acts 2009, ch. 198, and 


this part was redesignated as part 55, §§ 47- 
18-5501 — 47-18-5541 by the code commission. 


Section to Section References. 
This section is referred to in §§ 47-18-5520, 
47-18-5523, 47-18-5535. 








47-18-5529. Notice of litigation. 


No later than thirty (30) days after a provider has been served with notice of 
a civil action for violation of this part by or on behalf of an individual who 
resides in this state at either the time of an agreement or the time the notice 
is served, the provider shall notify the administrator in a record that it has 
been sued. 


History. 
Acts 2009, ch. 469, § 1. 


Code Commission Notes. Acts 2009, ch. 
469, § 1 purported to enact new part 54, §§ 47- 


18-5401 — 47-18-5441; however, part 54 was 
previously enacted by Acts 2009, ch. 198, and 
this part was redesignated as part 55, §§ 47- 
18-5501 — 47-18-5541 by the code commission. 


47-18-5530. Advertising. 


(a) If the agreements of a provider contemplate that creditors will reduce 
finance charges or fees for late payment, default or delinquency and the 
provider advertises debt-management services, it shall disclose, in an easily 
comprehensible manner, that using a debt-management plan may make it 
harder for the individual to obtain credit. 

(b) If the agreements of a provider contemplate that creditors will settle for 
less than the full principal amount of debt and the provider advertises 
debt-management services, it shall disclose, in an easily comprehensible 
manner, the information specified in § 47-18-5517(d)(3) and (4). 


History. 
Acts 2009, ch. 469, § 1. 


Code Commission Notes. Acts 2009, ch. 
469, § 1 purported to enact new part 54, §§ 47- 


18-5401 — 47-18-5441; however, part 54 was 
previously enacted by Acts 2009, ch. 198, and 
this part was redesignated as part 55, §§ 47- 
18-5501 — 47-18-5541 by the code commission. 


47-18-5531. Liability for the conduct of other persons. 


If a provider delegates any of its duties or obligations under an agreement or 
this part to another person, including an independent contractor, the provider 
is liable for conduct of the person that, if done by the provider, would violate 
the agreement or this part. 


History. 
Acts 2009, ch. 469, § 1. 


Code Commission Notes. Acts 2009, ch. 
469, § 1 purported to enact new part 54, §§ 47- 


18-5401 — 47-18-5441; however, part 54 was 
previously enacted by Acts 2009, ch. 198, and 
this part was redesignated as part 55, §§ 47- 
18-5501 — 47-18-5541 by the code commission. 
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47-18-5532. Powers of administrator. 


(a) The administrator may act on its own initiative or in response to 
complaints and may receive complaints, take action to obtain voluntary 
compliance with this part, refer cases to the attorney general and reporter, or 
a district attorney general or other appropriate law enforcement official, and 
seek or provide remedies as provided in this part. 

(b) The administrator may investigate and examine, in this state or else- 
where, by subpoena or otherwise, the activities, books, accounts and records of 
a person that provides or offers to provide debt-management services, or a 
person to which a provider has delegated its obligations under an agreement or 
this part, to determine compliance with this part. Information that identifies 
individuals who have agreements with the provider shall not be disclosed to 
the public. In connection with the investigation, the administrator may: 

(1) Charge the person the reasonable expenses necessarily incurred to 
conduct the examination; 

(2) Require or permit a person to file a statement under oath as to all the 
facts and circumstances of a matter to be investigated; and 

(3) Seek a court order authorizing seizure from a bank at which the 
person maintains a trust account required by § 47-18-5522, any or all 
money, books, records, accounts and other property of the provider that is in 
the control of the bank and relates to individuals who reside in this state. 

(c) The administrator may promulgate rules to administer this part. The 
rules shall be promulgated in accordance with the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5. 

(d) The administrator may enter into cooperative arrangements with any 
other federal or state agency having authority over providers and may 
exchange with any of those agencies information about a provider, including 
information obtained during an examination of the provider. 

(e) The administrator, by rule, shall establish reasonable fees to be paid by 
providers for the expense of administering this part. 

(f) The administrator, by rule, shall adopt dollar amounts instead of those 
specified in §§ 47-18-5502, 47-18-5505, 47-18-5509, 47-18-5513, 47-18-5523, 
47-18-5533 and 47-18-5535 to reflect inflation, as measured by the United 
States bureau of labor statistics consumer price index for all urban consumers 
or, if that index is not available, another index adopted by rule by the 
administrator. The administrator shall adopt a base year and adjust the dollar 
amounts, effective on July 1 of each year, if the change in the index from the 
base year, as of December 31 of the preceding year, is at least ten percent 
(10%). The dollar amount must be rounded to the nearest one hundred dollars 
($100), except that the amounts in § 47-18-5523 must be rounded to the 
nearest dollar. 

(g) The administrator shall notify registered providers of any change in 
dollar amounts made pursuant to subsection (f) and make that information 
available to the public. 

(h) The administrator shall prescribe fees and penalties under this part 
such that all fees collectively shall sustain the requirements of this part 
pursuant to the requirements of § 4-29-121. 
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History. 
Acts 2009, ch. 469, § 1. 


Code Commission Notes. Acts 2009, ch. 
469, § 1 purported to enact new part 54, §§ 47- 
18-5401 — 47-18-5441; however, part 54 was 
previously enacted by Acts 2009, ch. 198, and 
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47-18-5534 


this part was redesignated as part 55, §§ 47- 
18-5501 — 47-18-5541 by the code commission. 


Section to Section References. 

This section is referred to in §§ 57-18-5502, 
57-18-5505, 47-18-5509, 47-18-5513, 47-18- 
5523, 47-18-5533, 47-18-5534, 47-18-5535. 





47-18-5533. Administrative remedies. 


(a) The administrator may enforce this part and rules adopted under this 
part by taking one (1) or more of the following actions: 

(1) Ordering a provider or a director, employee or other agent of a provider 
to cease and desist from any violations; 

(2) Ordering a provider or a person that has caused a violation to correct 
the violation, including making restitution of money or property to a person 
aggrieved by a violation; 

(3) Subject to adjustment of the dollar amount pursuant to § 47-18- 
5532(f), imposing on a provider or a person that has caused a violation a civil 
penalty not exceeding ten thousand dollars ($10,000) for each violation; 

(4) Prosecuting a civil action to: 

(A) Enforce an order; 
(B) Obtain restitution or an injunction or other equitable relief, or both; 
or 

(5) Intervening in an action brought under § 47-18-5535. 

(b) Subject to adjustment of the dollar amount pursuant to § 47-18-5532(f), 
if a person violates or knowingly authorizes, directs or aids in the violation of 
a final order issued under subdivision (a)(1) or (a)(2), the administrator may 
impose a civil penalty not exceeding twenty thousand dollars ($20,000) for each 
violation. 

(c) The administrator may maintain an action to enforce this part in any 
county. 

(d) The administrator may recover the reasonable costs of enforcing this 
part under subsections (a)-(c), including attorney’s fees based on the hours 
reasonably expended and the hourly rates for attorneys of comparable expe- 
rience in the community. 

(e) In determining the amount of a civil penalty to impose under subsection 
(a) or (b), the administrator shall consider the seriousness of the violation, the 
good faith of the violator, any previous violations by the violator, the deleteri- 
ous effect of the violation on the public and any other factor the administrator 
considers relevant to the determination of the civil penalty. 


History. 
Acts 2009, ch. 469, § 1. 


this part was redesignated as part 55, §§ 47- 
18-5501 — 47-18-5541 by the code commission. 


Code Commission Notes. Acts 2009, ch. 
469, § 1 purported to enact new part 54, §§ 47- 
18-5401 — 47-18-5441; however, part 54 was 
previously enacted by Acts 2009, ch. 198, and 


Section to Section References. 
This section is referred to in §§ 47-18-5513, 
47-18-5532, 47-18-5537. 


47-18-5534. Suspension, revocation or nonrenewal of registration. 


(a) In this section, “insolvent” means: 
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(1) Having generally ceased to pay debts in the ordinary course of 
business other than as a result of good faith dispute; 

(2) Being unable to pay debts as they become due; or 

(3) Being insolvent within the meaning of the federal bankruptcy law, 11 
U.S.C. § 101 et seq. 

(b) The administrator may suspend, revoke or deny renewal of a provider’s 
registration if: 

(1) A fact or condition exists that, if it had existed when the registrant 
applied for registration as a provider, would have been a reason for denying 
registration; 

(2) The provider has committed a material violation of this part or a rule 
or order of the administrator under this part; 

(3) The provider is insolvent; 

(4) The provider or an employee or affiliate of the provider has refused to 
permit the administrator to make an examination authorized by this part, 
failed to comply with § 47-18-5532(b)(2) within fifteen (15) days after 
request or made a material misrepresentation or omission in complying with 
§ 47-18-5532(b)(2); or 

(5) The provider has not responded within a reasonable time and in an 
appropriate manner to communications from the administrator. 

(c) Ifa provider does not comply with § 47-18-5522(f) or if the administrator 
otherwise finds that the public health or safety or general welfare requires 
emergency action, the administrator may order a summary suspension of the 
provider’s registration, effective on the date specified in the order. 

(d) If the administrator suspends, revokes or denies renewal of the regis- 
tration of a provider, the administrator may seek a court order authorizing 
seizure of any or all of the money in a trust account required by § 47-18-5522, 
books, records, accounts and other property of the provider that are located in | 
this state. 

(e) If the administrator suspends or revokes a provider’s registration, the 
provider may appeal and request a hearing pursuant to the Uniform Admin- 
istrative Procedures Act, compiled in title 4, chapter 5, part 3. 


History. this part was redesignated as part 55, §§ 47- 
Acts 2009, ch. 469, § 1. 18-5501 — 47-18-5541 by the code commission. 

Code Commission Notes. Acts 2009, ch. Section to Section References. 

469, § 1 purported to enact new part 54, §§ 47- This section is referred to in §§ 47-18-5510, 


18-5401 — 47-18-5441; however, part 54 was) 47-18-5511. 
previously enacted by Acts 2009, ch. 198, and 


47-18-5535. Private enforcement. 


(a) If an individual voids an agreement pursuant to § 47-18-5525(b), the 
individual may recover in a civil action all money paid or deposited by or on 
behalf of the individual pursuant to the agreement, except amounts paid to 
creditors, in addition to the recovery under subdivisions (c)(3) and (4). 

(b) If an individual voids an agreement pursuant to § 47-18-5525(a), the 
individual may recover in a civil action three (3) times the total amount of the 
fees, charges, money and payments made by the individual to the provider, in 
addition to the recovery under subdivision (c)(4). 
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(c) Subject to subsection (d), an individual with respect to whom a provider 
violates this part may recover in a civil action from the provider and any 
person that caused the violation: 

(1) Compensatory damages for injury, including noneconomic injury, 
caused by the violation; 

(2) Except as otherwise provided in subsection (d) and subject to adjust- 
ment of the dollar amount pursuant to § 47-18-5532(f), with respect to a 
violation of § 47-18-5517, § 47-18-5519, § 47-18-5520, § 47-18-5521, § 47- 
18-5522, § 47-18-5523, § 47-18-5524, § 47-18-5527 or § 47-18-5528(a), (b), 
or (d), the greater of the amount recoverable under subdivision (c)(1) or five 
thousand dollars ($5,000); 

(3) Punitive damages; and 

(4) Reasonable attorney’s fees and costs. 

(d) In a class action, except for a violation of § 47-18-5528(a)(5), the 
minimum damages provided in subdivision (c)(2) do not apply. 

(e) In addition to the remedy available under subsection (c), if a provider 
violates an individual’s rights under § 47-18-5520, the individual may recover 
in a civil action all money paid or deposited by or on behalf of the individual 
pursuant to the agreement, except for amounts paid to creditors. 

(f) A provider is not liable under this section for a violation of this part if the 
provider proves that the violation was not intentional and resulted from a good 
faith error notwithstanding the maintenance of procedures reasonably 
adapted to avoid the error. An error of legal judgment with respect to a 
provider’s obligations under this part is not a good faith error. If, in connection 
with a violation, the provider has received more money than authorized by an 
agreement or this part, the defense provided by this subsection (f) is not 
available unless the provider refunds the excess within two (2) business days 
of learning of the violation. 

(g) The administrator shall assist an individual in enforcing a judgment 
against the surety bond or other security provided under § 47-18-5513 or 
§ 47-18-5514. 


History. 
Acts 2009, ch. 469, § 1. 


Code Commission Notes. Acts 2009, ch. 
469, § 1 purported to enact new part 54, §§ 47- 
18-5401 — 47-18-5441; however, part 54 was 
previously enacted by Acts 2009, ch. 198, and 


this part was redesignated as part 55, §§ 47- 
18-5501 — 47-18-5541 by the code commission. 


Section to Section References. 

This section is referred to in §§ 47-18-5513, 
47-18-5525, 47-18-5532, 47-18-5533, 47-18- 
6537. 


47-18-5536. Violation of Consumer Protection Act. 


If an act or practice of a provider violates both this part and the Tennessee 
Consumer Protection Act of 1977, compiled in part 1 of this chapter, an 
individual may not recover under both for the same act or practice. 


History. 
Acts 2009, ch. 469, § 1. 


Code Commission Notes. Acts 2009, ch. 
469, § 1 purported to enact new part 54, §§ 47- 


18-5401 — 47-18-5441; however, part 54 was 
previously enacted by Acts 2009, ch. 198, and 
this part was redesignated as part 55, §§ 47- 
18-5501 — 47-18-5541 by the code commission. 
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47-18-5537. Statute of limitations. 


(a) An action or proceeding brought pursuant to § 47-18-5533(a), (b) or (c) 
must be commenced within four (4) years after the conduct that is the basis of 
the administrator’s complaint. 

(b) An action brought pursuant to § 47-18-5535 must be commenced within 
two (2) years after the latest of: 

(1) The individual’s last transmission of money to a provider; 

(2) The individual’s last transmission of money to a creditor at the 
direction of the provider; 

(3) The provider’s last disbursement to a creditor of the individual; 

(4) The provider’s last accounting to the individual pursuant to 

§ 47-18-5527(a); 

(5) The date on which the individual discovered or reasonably should have 
discovered the facts giving rise to the individual’s claim; or 

(6) Termination of actions or proceedings by the administrator with 
respect to a violation of the part. 

(c) The period prescribed in subdivision (b)(5) is tolled during any period 
during which the provider or, if different, the defendant has materially and 
willfully misrepresented information required by this part to be disclosed to 
the individual, if the information so misrepresented is material to the 
establishment of the liability of the defendant under this part. 


History. 18-5401 — 47-18-5441; however, part 54 was 
Acts 2009, ch. 469, § 1. previously enacted by Acts 2009, ch. 198, and 


Code Commission Notes. Acts 2008, ch. ‘tis part was redesimated as par 95 $8 47 
469, § 1 purported to enact new part 54, §§ 47- y : 


47-18-5538. Uniformity of application and construction. 


In applying and construing this part, consideration must be given to the 
need to promote uniformity of the law with respect to its subject matter among 
states that enact it. 


History. 18-5401 — 47-18-5441; however, part 54 was 
Acts 2009, ch. 469, § 1. previously enacted by Acts 2009, ch. 198, and 


Code Commission Notes. Acts 2009, ch. penny) be aed ties a Bi ae 88 saa 
469, § 1 purported to enact new part 54, §§ 47- be ie Fo oe ae 


47-18-5539. Relation to Electronic Signatures in Global And National 
Commerce Act. 


This part modifies, limits and supersedes the federal Electronic Signatures 
in Global and National Commerce Act, 15 U.S.C. § 7001 et seq., but does not 
modify, limit or supersede § 101(c) of that act, codified in 15 U.S.C. § 7001(c), 
or authorize electronic delivery of any of the notices described in § 103(b) of 
that act, codified in 15 U.S.C. § 7003(b). 


History. 469, § 1 purported to enact new part 54, §§ 47- 
Acts 2009, ch. 469, § 1. 18-5401 — 47-18-5441; however, part 54 was 
previously enacted by Acts 2009, ch. 198, and 

Code Commission Notes. Acts 2009, ch. this part was redesignated as part 55, §§ 47- 
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18-5501 — 47-18-5541 by the code commission. 


47-18-5540. Transitional provisions — Application to existing transac- 
tions. 


Transactions entered into before this part takes effect and the rights, duties 
and interests resulting from them may be completed, terminated or enforced as 
required or permitted by a law amended, repealed or modified by this part as 
though the amendment, repeal or modification had not occurred. 


History. 18-5401 — 47-18-5441; however, part 54 was 
Acts 2009, ch. 469, § 1. previously enacted by Acts 2009, ch. 198, and 


Code Commission Notes. Acts 2009, ch. anton eee eens iat ater eae 
469, § 1 purported to enact new part 54, §§ 47- y 1 aie 


47-18-5541. Severability. 


If any provision of this part or its application to any person or circumstance 
is held invalid, the invalidity does not affect other provisions or applications of 
this part that can be given effect without the invalid provision or application, 
and to this end the provisions of this part are severable. 


History. 18-5401 — 47-18-5441; however, part 54 was 
Acts 2009, ch. 469, § 1. previously enacted by Acts 2009, ch. 198, and 


Code Commision Notes Acts 2one, cp. is part wan reeseated as part 65 $8 7 
469, § 1 purported to enact new part 54, §§ 47- y é 


CHAPTERS 19-21 [RESERVED] 


CHAPTER 22 
CREDIT CARDS 


Part 1. Unsolicited Credit Cards and Unauthorized Use 


Section 

47-22-101. Part definitions. 

47-22-102. Unsolicited credit card — Effect. 

47-22-103. Unauthorized use of credit card — Liability. 

47-22-104. Payment by check — Identification — Use of credit card information — When 
prohibited — When permissible — Damages. _ 


Part 2. Termination of Credit Cards 


47-22-201. Part definitions. 

47-22-202. Cardholder’s termination of account — Means. 

47-22-203. Notice of cardholder’s termination of account. 

47-22-204. Effect of termination of account — Effective date — Liability. 


Part 3. Creditor’s Records 


47-22-301. Part definitions. 
47-22-302. Records that are considered records of regularly conducted activity for evidentiary 
purposes. 
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PART 1 
UNSOLICITED CREDIT CARDS AND UNAUTHORIZED 
USE 


47-22-101. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Credit card” means any card, token, or similar identification device 
which is issued for the purpose of obtaining money, services, or merchandise 
pursuant to a credit arrangement; 

(2) “Person” means any individual, corporation, agency, business associa- 
tion, or similar group; 

(3) “Unauthorized use of a credit card” means the use of a credit card by 
any person other than the person to whom it was issued or persons to whom 
the person has entrusted it; and 

(4) “Unsolicited credit card” means any credit card issued without an 
application or other authorization from the person to whom it is issued; 
provided, that a credit card issued to renew or replace a credit card 
previously issued by the issuer or the predecessor of the issuer and 
previously applied for, paid for, or used by the person to whom issued shall 


not be deemed to be an “unsolicited credit card.” 


History. 
Acts 1970, ch. 486, § 1; T.C.A., § 47-15-115. 


Cross-References. 
Credit card crimes, §§ 39-14-118, 39-14-119. 


Section to Section References. 
This section is referred to in §§ 8-21-107, 
9-1-108. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Commercial Law, § 96. 


Comparative Legislation. 
Credit card use and liability: 


Ala. Code § 5-20-2 et seq. 

Ark. Code § 5-37-207. 

Ga. O.C.G.A. § 7-5-1 et seq. 

Ky. Rev. Stat. Ann. § 434.550 et seq. 
Miss. Code Ann. § 75-17-13. 

Mo. Rev. Stat. § 407.436 et seq. 
N.C. Gen. Stat. § 14-113.1. 

Va. Code § 6.2-424 et seq. 


Collateral References. 

Am. Jur. 2d Credit Cards and Charge Ac- 
counts, § 1 et seq. 

Consumer Credit & et seq. 


47-22-102. Unsolicited credit card — Effect. 


(a) If an unsolicited credit card is issued to any person in this state, such 
person shall not be deemed as having accepted the credit card and being 
subject to the terms of the agreement governing the use of the credit card, and 
shall not be liable for its unauthorized use by failing to return the credit card 


to the issuer. 


(b) If the agreement governing the use of the card so provides, use of the 
card or retention of the card with intention to use it by either the person to 
whom it was issued or anyone to whom the person entrusts it will result in the 
person to whom the card was issued being subject to the terms of the 
agreement and liable for its unauthorized use. 


History. 
Acts 1970, ch. 486, § 2; T.C.A., § 47-15-116. 


Section to Section References. 
This section is referred to in § 47-22-103. 
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Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Commercial Law, § 96. 


47-22-103. Unauthorized use of credit card — Liability. 


(a) Any person who has assumed liability for a credit card, either by 
authorizing its issuance, or as provided in § 47-22-102, and who exercises 
reasonable care in its use and safekeeping, shall not be liable for the 
unauthorized use of such card. 

(b)(1) “Reasonable care” within the meaning of this section requires the 

person to whom a credit card has been issued to notify promptly the issuer 

in case of a card which has been lost or stolen. 

(2) However, failure to notify the issuer shall not result in the liability of 
more than one hundred dollars ($100) in the unauthorized use of the credit 
card. 

(c) Nothing in this chapter will relieve the card holder of liability if guilty of 
fraud, misrepresentation, gross negligence, or collusion. 


History. 
Acts 1970, ch. 486, § 3; T.C.A., § 47-15-1177. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Commercial Law, § 96. 


47-22-104. Payment by check — Identification — Use of credit card 
information — When prohibited — When permissible — 
Damages. 


(a) As used in this section, “person” means any individual, corporation, 
partnership or association. 

(b) Except as otherwise provided in subsection (e), no person shall, as a 
means of identification or for any other purpose, require that a person produce 
a credit card number for recordation or record a credit card number in 
connection with: 

(1) A sale of goods or services in which a purchaser pays by check; or 

(2) The acceptance of a check. 

(c) A person aggrieved by a violation of this section shall be entitled to 
institute an action to recover such person’s actual damages or one hundred 
dollars ($100), whichever is greater. Such action shall be brought in the 
general sessions or circuit court, whichever is appropriate, of the county 
wherein the defendant resides or has a place of business. In the event the 
aggrieved party prevails, such party may be awarded reasonable attorney’s 
fees and court costs in addition to any damages awarded. 

(d) This section shall not be construed to: 

(1) Impose liability on any employee or agent of a person, where that 
employee or agent has acted in accordance with the directions of such 
employee’s or agent’s employer; 

(2) Prohibit a person from requesting a purchaser to display a credit card 
as an indication of creditworthiness or financial responsibility or as identi- 
fication, and in these instances the type, the issuer, and the expiration date 
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of the credit card may be recorded; or 

(3) Require acceptance of a check, whether or not a credit card is 
presented. 
(e) Aperson may require production of and may record a credit card number 

as a condition for cashing or accepting a check only where: 

(1) The person requesting the card number has agreed with the issuer of 
the card to cash checks as a service to the issuer’s cardholders; 

(2) The issuer of the card has agreed to guarantee cardholder checks 
cashed by that person; or 

(3) The cardholder has given actual, apparent or implied authority for use 
of such cardholder’s card number in this manner and for this purpose. 


History. 
Acts 1991, ch. 229, § 1. 


PART 2 
TERMINATION OF CREDIT CARDS 


47-22-201. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Account” means the account between a card issuer and one (1) or 
more cardholders reflecting the outstanding balance of card transactions; 

(2) “Account agreement” means the contract between the card issuer and 
the cardholder(s) governing the parties’ respective rights and obligations 
respecting the account and transactions effected thereunder; 

(3) “Card issuer” or “issuer” means a person doing business in Tennessee 
that issues a credit card or that person’s agent or assignee with respect to the 
card; 
(4) “Card transaction” or “transaction” means a cash advance, purchase, 
or other extension of credit effected or obtained by means of a credit card or 
account number; 

(5) “Card user” means any person authorized by the card issuer and all 
cardholders on an account to use a card pertaining to the account, but who 
is not obligated on the account of the issuer; 

(6) “Cardholder” means a natural person residing in Tennessee who has 
agreed with a card issuer to pay debts arising from card transactions, 
whether the card used in such transactions has been issued to the cardholder 
or to another person; 

(7) “Credit card” or “card” means any card, plate, coupon book or other 
single credit device that is issued primarily for consumer credit purposes and 
that may be used from time to time to obtain credit, including, but not 
limited to, a card that may be used to effect transactions governed by chapter 
11 of this title; and 

(8) “Multiple-party account” means any account under which two (2) or 
more cardholders, or one (1) or more cardholders and one (1) or more card 
users, may effect card transactions. 
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History. 
Acts 1989, ch. 216, § 2. 


47-22-202. Cardholder’s termination of account — Means. 


(a) A cardholder may terminate a multiple-party account to which the 
cardholder is a party by: 

(1) Delivery to the issuer of written notice of termination, which shall 
include: 

(A) The account number; 

(B) The name(s) and current address(es) of all cardholders and card 
users on the account; and 

(C) The cardholder’s certification that the cardholder has sent or 
delivered a copy of the notice to each cardholder and card user; 

(2) Sending or delivering a copy of the notice to each other cardholder and 
to each card user; 

(3) Unless the issuer otherwise agrees, payment in full of the current 
balance of the account reflected on the most recent billing statement for the 
account sent by the issuer or, if less, the actual balance then outstanding; 
and 

(4) Surrender to the issuer of all cards in the cardholder’s possession or 
control. 

(b) The terminating cardholder’s failure to comply with subsection (a) shall 
not subject the card issuer to any liability as a result of any action or nonaction 
in reliance on the notice of termination. 

(c) If the cardholder’s account is not a multiple-party account, the card- 
holder may terminate it by delivery of written notice of termination, which 
need merely state the account number and the cardholder’s intention to 
terminate, and surrender of all cards in the cardholder’s possession or control. 


History. 
Acts 1989, ch. 216, § 3. 


47-22-203. Notice of cardholder’s termination of account. 


A cardholder’s notice of termination is delivered to the issuer when received 
at the address designated in the card issuer’s most recent billing statement for 
receipt of notices of billing errors, or, if no such address is designated, at the 
address designated therein for receipt of payments on the account. 


History. 
Acts 1989, ch. 216, § 4. 


47-22-204. Effect of termination of account — Effective date — Liabil- 
ity. 


(a) Termination by a cardholder of an account is effective on the second 
business day (as to the card issuer) following delivery to the issuer of the notice 
of termination or on such later date as is specified in the notice. From and after 
termination, no cardholder or card user may initiate transactions under the 
account, and each cardholder, other than the terminating cardholder, and each 
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card user shall surrender all cards in that person’s possession or control to the 
issuer immediately upon receiving a copy of the notice of termination. 

(b) Termination of an account relieves the issuer of any obligation to extend 
credit in a card transaction under the account regardless of when the 
transaction is initiated and, except as provided in subsection (c), relieves each 
cardholder of any further liability respecting the account. 

(c) Notwithstanding termination, each cardholder is liable for: 

(1) All transactions initiated by any cardholder or card user prior to the 
effective date of termination; 

(2) All transactions initiated at any time by or with the authorization of 
the cardholder against whom the issuer asserts liability, but no cardholder 
other than the initiating or authorizing cardholder shall be liable for such 
transaction; and 

(3) All transactions initiated by any card user at any time. 

(d) The account agreement shall remain applicable to any transaction 
initiated on or after the termination date for which a cardholder is liable, 
except that the outstanding balance of all such transactions shall, unless the 
issuer elects otherwise, be due and payable in full. 


History. 
Acts 1989, ch. 216, § 5. 


PART 3 
CREDITOR’S RECORDS 


47-22-301. Part definitions. 


As used in this part: 

(1) “Account purchase transaction” means an agreement under which a, 
commercial entity sells accounts, instruments, documents, or chattel paper 
to another commercial entity subject to a discount or fee, regardless of 
whether the commercial entity has a repurchase obligation related to the 
transaction; 

(2) “Acquired” means the obtaining of business records, a credit card 
account, or an instrument evidencing an outstanding debt through an 
ownership transfer, including a contractual agreement, an account purchase 
transaction or assignment in a creditor’s regularly conducted business; 

(3) “Cardholder” means any person who has agreed with a card issuer to 
pay debts arising from card transactions, whether the card used in such 
transactions has been issued to the cardholder or to another person; 

(4) “Credit card account” means any account that can be accessed by a 
credit card, including a debit card with a credit feature, whereby the 
cardholder may obtain loans from time to time either by credit card cash 
advance or by the purchase or satisfactions by the bank of obligations of the 
cardholder incurred pursuant to a credit card; 

(5) “Creditor” means the person, business, financial institution or com- 
mercial entity that currently owns a credit card account or an instrument 
evidencing outstanding debt; 

(6) “Custodian” means and includes an individual, agent, employee, 
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representative, or officer of a creditor, or an individual, agent, employee, 
representative, or officer of a management company charged with keeping a 
creditor’s records, or any individual familiar with the books and records of a 
creditor or an appropriately designated person who is an official custodian of 
records; 

(7) “Electronic records” means that information evidenced by a record or 
records consisting of information stored electronically which may be pro- 
duced tangibly; 

(8) “Financial institution” means: 

(A) A banking institution that is authorized to issue credit cards 
pursuant to federal or state law; 

(B) A banking subsidiary owned by a bank holding company as defined 
in 12 U.S.C. § 1841, or by a savings and loan holding company as defined 
in 12 U.S.C. § 1467a(a)(1)(D); or 

(C) Any other federally regulated banking institution; 

(9) “Incorporated” means to integrate into records, to make a part of 
records, to place within records, or to treat as records; 

(10) “Issuer” means a person, business, financial institution, commercial 
entity or authorized agent of a financial institution that currently issues a 
credit card account or an instrument evidencing outstanding debt; 

(11) “Original creditor” means the person, business, financial institution 
or commercial entity that had the original contractual agreement with a 
cardholder on a credit card account or an instrument evidencing outstanding 
debt; 

(12) “Person” means an individual, corporation, business trust, estate, 
trust, partnership, limited liability company, association, joint venture, or 
any other legal entity; and 

(13) “Succeeding creditor” means any creditor, not the originating credi- 
tor, succeeding to an ownership interest in a credit card account or an 
instrument evidencing outstanding debt by bill of sale or assignment. 


History. Effective Dates. 
Acts 2013, ch. 186, § 1. Acts 20138, ch. 186, § 2. July 1, 2013. 


47-22-302. Records that are considered records of regularly con- 
ducted activity for evidentiary purposes. 


(a) A creditor’s records shall include, but are not limited to, written or 
electronic records of an original creditor, issuer, or succeeding creditor that 
have been acquired by the creditor through a contractual agreement, an 
account purchase transaction or assignment in the creditor’s regularly con- 
ducted business and such records are: 

(1) Incorporated as a business duty into the records of the creditor’s 
regularly maintained records; and 
(2) Relied upon in the creditor’s regularly conducted business activity. 

(b)(1) Except as provided in subdivision (b)(2), records described in subsec- 

tion (a) shall be considered records of the creditor and the creditor’s records 

custodian may testify with respect to such records as if they are records of 
the creditor. 
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(2) Subdivision (b)(1) shall not apply if the source of information or the 
method or circumstances of preparation indicate the records described in 
subsection (a) lack trustworthiness. 

(c) The records described in this section may be submitted as records of 
regularly conducted activity pursuant to Rule 803(6) of the Tennessee Rules of 
Evidence. 


History. Effective Dates. 
Acts 2013, ch. 186, § 1. Acts 2018, ch. 186, § 2. July 1, 2013. 
CHAPTER 23 


DUTIES OF MORTGAGEE OR LENDER 


Section 

47-23-101. Insurance information confidential. 

47-23-102. Purchase of insurance by mortgagee. 

47-23-103. [Transferred.] 

47-23-104. [Transferred.] 

47-23-105. [Transferred.] 

47-23-106. Creditor to notify debtor of creditor’s change of address. 


47-23-101. Insurance information confidential. 


(a)(1) When a borrower is required to keep real estate insured and to furnish 
evidence of such insurance to a lender as a condition for obtaining or keeping 
the loan, then the lender, mortgagee, assignee, or creditor is prohibited from 
disclosing to other persons or parties, directly or indirectly, information with 
respect to the expiration dates of such insurance or other insurance policy 
information so as to enable any person or party to solicit the insurance or 

any renewal thereof, without first obtaining the written consent of the . 

policyholder for such disclosure to be made. 

(2) No other person or party shall request the disclosure of such informa- 
tion, so as to facilitate solicitations of the insurance or any renewal thereof, 
without first obtaining the written consent of the policyholder. 

(3) No lender, mortgagee, assignee, or creditor shall use any of the 
information contained in a policy of insurance for the purpose of soliciting 
insurance business with respect to the insured real property from the 
borrower. 

(b) These prohibitions do not apply when the lender, mortgagee, assignee, or 
creditor has been advised in writing by the insurer or its agent that the 
insurance on the property will be cancelled or will not be renewed. 

(c) A willful violation of this section by any lender, mortgagee, assignee, or 
creditor or by any other person or party who may request the disclosure of such 
information from such lender, mortgagee, assignee, or creditor is a Class A 
misdemeanor. 


History. Code Commission Notes. The misdemeanor 

Acts 1975, ch. 144, §§ 1-3; Acts 1989, ch.591, in (c) has been designated a Class A misde- 
8§ 1, 6; T.C.A., §§ 47-15-118 — 47-15-120, 47- meanor by authority of § 40-35-110, which pro- 
23-101 — 47-23-103. vides that an offense designated a misde- 
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meanor without specification as to category isa Comparative Legislation. 


Class A misdemeanor. See also § 39-11-114. Disclosure by mortgagee: 
Ala. Code § 27-12-15. 
Cross-References. Ga. O.C.G.A. § 33-10-16. 
Confidential records, § 10-7-504. Ky. Rev. Stat. Ann. § 304.23-010 et seq. 
Penalty for Class A misdemeanor, § 40-35- Miss. Code Ann. §§ 83-13-7, 83-13-9 and 
111. 83-13-10. 
Unfair insurance practices, title 56, ch. 8, Mo. Rev. Stat. § 375.937. 
part 1. N.C. Gen. Stat. § 122A-1 et seq. 


47-23-102. Purchase of insurance by mortgagee. 


(a)(1) When a borrower is required to keep real estate insured and to furnish 
evidence of such insurance to a lender or creditor as a condition for obtaining 
or keeping the loan, then the lender, mortgagee, assignee, creditor, or any 
person acting on that person’s behalf, who receives and holds funds for the 
purpose of obtaining or renewing such insurance coverage, shall be required 
to purchase such coverage as instructed by the borrower or the borrower's 
agent, if such coverage is reasonably available, to the extent of the funds 
supplied, but in no event later than ten (10) days after expiration of the 
existing coverage. 

(2) The lender, mortgagee, assignee, creditor, or any person acting on that 
person’s behalf shall have the right to select acceptable insurance companies 
as the commissioner of commerce and insurance has provided by rule. 
(b)(1) Whenever the commissioner has reason to believe that any person has 
followed a practice or procedure in violation of this section, the attorney 
general and reporter, at the request of the commissioner, may bring an 
action in the name of the state against such person to restrain by temporary 
restraining order, temporary injunction, or permanent injunction the com- 
mission of such violations. 

(2) The court may make such orders or render such judgments as may be 
necessary to make whole any person or class of persons who have suffered an 
ascertainable loss by reason of the violation of this section. The court may 
also enter an order temporarily or permanently revoking a license or 
certificate authorizing that person to engage in business in this state if the 
court finds knowing and persistent violations of this section. In the event 
that no such license or certificate exists, then the court may enter an order 
temporarily or permanently enjoining that person from doing business in 
this state. 


History. to nondisclosure, was transferred to § 47-23- 
Acts 1981, ch. 356, §§ 1, 2; T.C.A., §§ 47-23- 101 in 1984. 
104 — 47-23-105. 


Compiler’s Notes. 
Former § 47-23-102, concerning exceptions 


47-23-103. [Transferred.] 


Compiler’s Notes. nondisclosure, was transferred to § 47-23-101 
Former § 47-23-103, concerning violations of in 1984. 
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47-23-104. [Transferred.] 


Compiler’s Notes. cerning purchase of insurance by a mortgagee, 
Former §§ 47-23-104 and 47-23-105, con- were transferred to § 47-23-102 in 1984. 


47-23-105. [Transferred.] 


Compiler’s Notes. cerning purchase of insurance by a mortgagee, 
Former §§ 47-23-104 and 47-23-105, con- were transferred to § 47-23-102 in 1984. 


47-23-106. Creditor to notify debtor of creditor’s change of address. 


(a) Each creditor shall notify its debtors of the creditor’s change of address, 
within fifteen (15) days of such change of address, if failure to so notify may 
result in a debtor being assessed late charges or additional interest for failure 
to timely submit payment. 

(b) Each violation of subsection (a) constitutes an unfair and deceptive act 
and shall be subject to the procedures and penalties prescribed by chapter 18, 
part 1 of this title. 

(c) This section shall be enforced by the division of consumer affairs, 
department of commerce and insurance, in accordance with the procedures 
prescribed by chapter 18, part 1 of this title. 


History. 
Acts 1987, ch. 400, § 3. 


CHAPTER 24 
EQUITY PARTICIPATIONS 


Section 
47-24-101. Definition. 
47-24-102. Nature of transaction. 


47-24-101. Definition. 


“Equity participations” means loan transactions in which the lender, in 
addition to interest and other amounts received pursuant to and rights 
resulting from the loan transaction, has the right, subject to § 47-24-102, to 
participate in the borrower’s enterprise or venture to the extent described in a 
written agreement between the lender and the borrower, the participation 
including, but not limited to, having or exercising the right to acquire equity in 
the enterprise or venture, and having or exercising the right to receive a 
percentage of the rents, profits, revenues, sales or refinancing proceeds, or 
other similar assets represented by the borrower’s enterprise or venture, as 
defined in the written agreement between the lender and the borrower; 
provided, that no equity participation in agricultural land shall be entered into 
nor shall any equity participation be secured in any part by agricultural land. 
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Law Reviews. 
Selected Tennessee Legislation of 1986, 54 
Tenn. L. Rev. 457 (1987). 


History. 
Acts 1981, ch. 173, § 1; 1986, ch. 821, § 1. 


Cross-References. 
Open-end mortgages and mortgages securing 
future advances, title 47, ch. 28. 


47-24-102. Nature of transaction. 


(a) A lender has the right to participate in the borrower’s enterprise or 
venture to such extent as may be set forth in a written agreement between the 
lender and the borrower; provided, that the original principal amount of the 
funds advanced to the borrower pursuant to the loan transaction shall be not 
less than five hundred thousand dollars ($500,000), or, alternatively, that there 
shall be contemplated to be a series of advances of money aggregating not less 
than five hundred thousand dollars ($500,000). 

(b) The consideration or value received by the lender in any such participa- 
tion, as distinct from interest received pursuant to the loan transaction, shall 
not be deemed to be interest, loan charges, commitment fees, or brokerage 
commissions for purposes of chapter 14 of this title, notwithstanding the fact 
that the parties may describe such consideration or value to be interest or 
other such charges in a written agreement between the parties. 

(c) Nothing herein shall be construed to limit, modify, or otherwise affect 
rights which the lender may have, including, but not limited to, foreclosure 
rights, pursuant to the loan transaction. 

(d) The lender shall not be deemed to be a partner or joint venturer with the 
borrower, or otherwise jointly liable as to the financing with the borrower, as 
a result of such participation, unless the agreement between the lender and 
borrower shall expressly make the lender so liable. 


History. 
Acts 1981, ch. 173, § 2; 1986, ch. 821, § 2. 


Section to Section References. 
This section is referred to in §§ 47-24-101, 
47-30-107. 


CHAPTER 25 
TRADE PRACTICES 


Part 1. Trusts—Unlawful Restraint of Trade and Discrimination 


Section 


47-25-101. 
47-25-102. 
47-25-103. 
47-25-104. 
47-25-105. 
47-25-106. 
47-25-107. 
47-25-108. 
47-25-109. 
47-25-110. 
47-25-111. 
47-25-112. 
47-25-113. 


Trusts, etc., lessening competition or controlling prices unlawful and void. 
Price fixing agreements unlawful and void. 

Criminal penalties for violation of §§ 47-25-101, 47-25-102 — Prosecution. 
Charter forfeiture, or exclusion of foreign corporations, for violations. 
Liability for debts of trust, etc. 

Recovery of consideration as remedy for damages. 

Civil actions under §§ 47-25-101 — 47-25-106 — Evidence. 

Connection of plaintiff with trust, etc., as defense. 

Giving away or underpricing goods prohibited — Samples excepted. 
Agricultural cooperatives — Monopolization or restraint of trade. 

Coal — Agreement to restrict output. 

News services, etc. — Discrimination prohibited. 

[Transferred.] 


Section 


47-25-114. 
47-25-115. 


47-25-201. 
47-25-202. 
47-25-203. 
47-25-204. 
47-25-205. 
47-25-206. 


47-25-301. 
47-25-302. 
47-25-3038. 
47-25-304. 
47-25-305. 
47-25-306. 
47-25-307. 
47-25-308. 
47-25-309. 
47-25-310. 
47-25-311. 
47-25-312. 
47-25-313. 


47-25-401. 
47-25-402. 
47-25-403. 
47-25-404. 
47-25-405. 
47-25-406. 
47-25-407. 
47-25-408. 
47-25-409. 
47-25-410. 
47-25-411. 
47-25-412. 
47-25-413. 
47-25-414. 
47-25-415. 
47-25-416. 
47-25-417. 
47-25-418. 
47-25-419. 
47-25-420. 
47-25-421. 


47-25-501. 
47-25-502. 
47-25-503. 
47-25-504. 
47-25-505. 
47-25-506. 
47-25-507. 
47-25-508. 
47-25-509. 
47-25-510. 
47-25-511. 
47-25-512. 
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(Transferred. ] 
(Transferred.] 


Part 2. Unfair Sales Law 


Short title. 

Part definitions. 

Legislative policy. 

Exemptions. 

Sales below cost — Penalties — Evidence. 
Injunction restraining unlawful sales. 


Part 3. Unfair Cigarette Sales 


Short title. 

Part definitions. 

Sales below cost — Evidence — Enforcement by department of revenue. 
Liability of officers or agents. 

Contracts in violation of part void. 

Injunction — Damages. 

Combined sales, coupon offers, etc. 

Enforcement — Penalties — Hearings. 

Exemptions. 

Participation by retailer in certain special programs. 
[Transferred.] 

(Transferred. ] 

[Transferred.] 


Part 4. Trademarks on Drugs 


Part definitions. 

Liability of employer for acts of employees. 
Prohibited acts. 

Prosecution — Fees of officers. 
Penalty. 

Remedies cumulative. 

Legal and equitable remedies unimpaired. 
[Repealed or transferred.] 
[Repealed or transferred.] 
[Repealed or transferred.] 
[Repealed or transferred.] 
[Repealed or transferred.] 
[Repealed or transferred.] 
[Repealed or transferred.] 
[Repealed or transferred.] 
[Repealed or transferred.] 
[Repealed or transferred.] 
[Repealed or transferred.] 
[Repealed or transferred.] 
[Repealed or transferred.] 
[Repealed or transferred.] 


Part 5. Tennessee Trade Mark Act of 2000 


Part definitions. 
Registrability. 

Application for registration. 
Filing of applications. 
Certificate of registration. 
Duration and renewal. 
Assignments, changes of name and other instruments. 
Records. 

Cancellation. 

Classification. 

Fraudulent registration. 
Infringement. 
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Section 

47-25-5183. 
47-25-514. 
47-25-515. 
47-25-516. 
47-25-517. 
47-25-518. 


47-25-621. 
47-25-622. 
47-25-623. 
47-25-624. 
47-25-625. 
47-25-626. 


47-25-701. 
47-25-702. 
47-25-703. 
47-25-704. 


47-25-801. 
47-25-802. 
47-25-803. 
47-25-804. 
47-25-805. 
47-25-806. 
47-25-807. 


47-25-808. 
47-25-809. 
47-25-810. 


47-25-901. 
47-25-902. 
47-25-903. 
47-25-904. 
47-25-905. 
47-25-906. 
47-25-907. 


47-25-1001. 
47-25-1002. 
47-25-1003. 
47-25-1004. 
47-25-1005. 
47-25-1006. 


47-25-1101. 
47-25-1102. 
47-25-1103. 
47-25-1104. 
47-25-1105. 
47-25-1106. 
47-25-1107. 
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Determining if mark is distinctive and famous — Remedies. 

Remedies — Penalties for violations. 

Forum for actions regarding registration — Service on nonresident registrants. 
Common law rights. 

Fees. 

Intent of act. 


Part 6. Petroleum Trade Practices 
Franchised Dealers and Distributors 


Creation of franchise — Franchisor’s duty of disclosure. 
Creation of franchise — Mandatory conditions. 

Unfair practices generally. 

Dealer trade associations. 

Credit sales of gasohol, etc. 

Supplying of gasohol, etc. 


Part 7. Motion Picture Fair Competition 


Short title. 

Part definitions. 
Blind bidding. 
Enforcement. 


Part 8. Coupon Sales Promotions 


Short title. 

Part definitions. 

Agreement between promoter and sponsor — Terms and conditions. 

Information required on coupon. 

Coupons — Restrictions on number, distribution, and terms. 

Promoter to provide sponsor with distribution information and proceeds. 

Agreements authorizing promotional use of name or mark — Liability of persons 
authorizing use. ‘ 

Promoters — Prohibited acts. 

Violations — Misdemeanors. 

Civil remedies. 


Part 9. Household Goods—Unlawful Trade Practices 


Short title. 

Part definitions. 

Misrepresentation of sale at wholesale unlawful. 

Misleading name unlawful — Misrepresenting retail sale unlawful. 
Rescission of sale for unlawful trade practice. 

Injunctions — Damages. 

Penalty for violations. 


Part 10. Consignment of Art 


Short title. 

Part definitions. 

What constitutes consignment. 
Effect of consignment. 

Nature of trust. 

Waiver. 


Part 11. Protection of Personal Rights 


Short title. 

Part definitions. 

Property right in use of name, photograph, likeness. 
Exclusivity and duration of right. 

Unauthorized use prohibited. 

Remedies. 

Exemptions. 


Section 


47-25-1108. 


47-25-1201. 
47-25-1202. 
47-25-1203. 
47-25-1204. 
47-25-1205. 
47-25-1206. 
47-25-1207. 
47-25-1208. 
47-25-1209. 
47-25-1210. 
47-25-1211. 
47-25-1212. 
47-25-1213. 
47-25-1214. 
47-25-1215. 
47-25-1216. 
47-25-1217. 
47-25-1218. 
47-25-1219. 
47-25-1220. 
47-25-1221. 
47-25-1222. 


47-25-1301. 
47-25-1302. 
47-25-1303. 
47-25-1304. 
47-25-1305. 
47-25-1306. 
47-25-1307. 
47-25-1308. 
47-25-1309. 
47-25-1310. 
47-25-1311. 
47-25-1312. 
47-25-1313. 
47-25-1314. 


47-25-1401. 


47-25-1501. 
47-25-1502. 
47-25-1503. 
47-25-1504. 
47-25-1505. 
47-25-1506. 
47-25-1507. 
47-25-1508. 
47-25-1509. 
47-25-1510. 
47-25-1511. 


47-25-1601. 
47-25-1602. 
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Application to individuals protected by “Model Trademark Act.” 


4 


Part 12. Invention Development 


Part definitions. 

Advertising compliance with law prohibited. 
Disclosure of fees in advertising. 

Initial disclosures to customer by developer. 
Written contracts required. 

Cancellation option. 

Required contents of contract. 

Disclosures to be printed on cover of contract. 
Acquiring interest in invention by developer. 
Right of action against developer. 

Contracts in violation of part void. 
Contracts obtained by fraud void. 

Waiver of customer rights void. 

Failure to disclose — Contract voidable. 
Progress reports. 

Customer’s rights unimpaired by developer’s assignments. 
Bond of developer. 

Deposit in lieu of bond. 

Record retention. 

Compliance with other laws required. 

Civil action against developer for violations. 
Violations — Penalties — Injunctions. 


Part 13. Repurchase of Terminated Franchise Inventory 


Part definitions. 

Retail agreement modifications for good cause. 

Retailer’s right to have inventory repurchased. 

Prohibited supplier actions. 

Date governing repurchase — Price and associated costs. 

Title to repurchased inventory — Account adjustments. 

Exceptions to repurchase requirement. 

Civil liability for failure to repurchase. 

Death of retailer or major stockholder — Repurchase option of heirs. 
Security interests not affected — Exemption from bulk sales law — Inspection. 
Actions for civil damages — Injunctions. 

Applicability. 

Waiver — Severability. 

Applicability of franchise provisions. 


Part 14. Disposal of Dies, Molds, and Forms 
Disposal of dies, molds, and forms. 
Part 15. Franchise Terminations, Nonrenewals or Modifications 


Legislative intent. 

Part definitions. 

Termination of franchises. 

Termination of franchises — Notice of termination without opportunity to cure. 
Nonrenewal or modification of franchise agreements. 

Circumstances not constituting “good cause.” 

Waiver of rights — Settlements. 

Transfer or assignment of franchisee’s business. 

Actions for damages or equitable relief. 

Restriction on release from liability. 


Part remedial and supplementary — Other protections included — Conflicting 


provisions. 
Part 16. Flea Market Sales 


Part definitions. 
Recordkeeping — Receipts. 





717 


Section 


47-25-1603. 
47-25-1604. 
47-25-1605. 
47-25-1606. 
47-25-1607. 
47-25-1608. 


47-25-1701. 
47-25-1702. 
47-25-1703. 
47-25-1704. 
47-25-1705. 
47-25-1706. 
47-25-1707. 
47-25-1708. 
47-25-1709. 


47-25-1801. 
47-25-1802. 
47-25-1803. 
47-25-1804. 
47-25-1805. 
47-25-1806. 
47-25-1807. 
47-25-1808. 


47-25-1901. 
47-25-1902. 
47-25-1903. 
47-25-1904. 
47-25-1905. 
47-25-1906. 
47-25-1907. 
47-25-1908. 
47-25-1909. 
47-25-1910. 
47-25-1911. 
47-25-1912. 
47-25-1913. 
47-25-1914. 


47-25-2001. 
47-25-2002. 
47-25-2003. 


47-25-2004. 
47-25-2005. 
47-25-2006. 
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Record maintenance. 

Offenses. 

Violations. 

Applicability of law. 

Sale of food, drugs or cosmetics with past expiration date. 
Exemptions. 


Part 17. Uniform Trade Secrets Act 


Short title. 

Part definitions. 

Injunctive relief. 

Damages. 

Attorney’s fees. 

Preservation of secrecy. 

Statute of limitations. 

Effect on other law. 

Uniformity of application and construction. 


Part 18. Warranties for Retailers and Suppliers 


Definitions. 

Approval of warranty claims — Notice of claim. 
Honoring warranty after termination of contract. 
Compensation. 

Excluded expenses. 

Reimbursement to retailer. 

Right to audit. 

Alternative reimbursement from supplier. 


Part 19. Motorcycle and Off-Road Vehicle Dealer Fairness Act 


Short title. 

Part definitions. 

Retail agreement modifications for good cause. 

Retailer’s right to have inventory repurchased. 

Prohibited supplier actions. 

Termination and repurchase — Price and associated costs. 
Title to repurchased inventory — Account adjustments. 
Exceptions to repurchase requirement. 

Civil liability for failure to repurchase — Remedies. 


Death of retailer or major stockholder — Repurchase option of heirs — Succession. 
Security interests not affected — Exemption from bulk sales law — Inspection. 


Applicability. 
Waiver — Severability. 
Applicability of franchise provisions. 
Part 20. Tennessee Renewable Fuels Blending Act of 2009 


Short title. 
Part definitions. 


Availability to wholesalers of gasoline, gasoline blending stock or diesel that has not 


been blended, but is suitable for blending. 
Contract provisions forbidding, limiting or restricting blending void. 
Complaints — Fines for noncompliance — Enforcement. 
Standards — Liability. 
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PART 1 
TRUSTS—UNLAWFUL RESTRAINT OF TRADE AND 
DISCRIMINATION 


47-25-101. Trusts, etc., lessening competition or controlling prices 
unlawful and void. 


All arrangements, contracts, agreements, trusts, or combinations between 
persons or corporations made with a view to lessen, or which tend to lessen, full 
and free competition in the importation or sale of articles imported into this 
state, or in the manufacture or sale of articles of domestic growth or of 
domestic raw material, and all arrangements, contracts, agreements, trusts, or 
combinations between persons or corporations designed, or which tend, to 
advance, reduce, or control the price or the cost to the producer or the 
consumer of any such product or article, are declared to be against public 


policy, unlawful, and void. 


History. 

Acts 1891, ch. 218, § 1; 1903, ch. 140, § 1; 
Shan., § 3185; Code 1932, § 5880; T:C.A. (orig. 
ed.), § 69-101. 


Cross-References. 

Automobile financing, agreements lessening 
competition, title 55, ch. 13. 

Community health management information 
systems, immunity, § 63-6-228. 

Peer review committee examining physi- 
cians’ fees; immunity extends to restraint of 
trade claims, § 63-6-219. 

Tennessee Authorized Corporation Protec- 
tion Act, title 48, ch. 103, part 4. 

Tennessee Business Combination Act, title 
48, ch. 108, part 2. 

Tennessee Control Share Acquisition Act, 
title 48, ch. 103, part 3. 

Tennessee Greenmail Act, title 48, ch. 103, 
part 5. 

Unfair Cigarette Sales Law, ch. 25, part 3 of 
this title. 

Unfair Sales Law, title 47, ch. 25, part 2. 


Section to Section References. 

This chapter is referred to in §§ 12-4-606, 
33-2-706, 63-6-228, 68-11-1305, 68-11-1306. 

This part is referred to in §§ 38-6-112, 47-25- 
603, 47-25-605, 47-25-606. 

Sections 47-25-101 — 47-25-106 are referred 
to in § 47-25-107. 

This section is referred to in §§ 47-25-103, 
47-25-104, 47-25-108. 


Textbooks. 
Tennessee Jurisprudence, 19 Tenn. Juris., 
Monopolies and Restraints of Trade, §§ 2-6. 


Law Reviews. 
Avoiding Impotence: Rethinking the Stan- 
dards for Applying State Antitrust Laws to 


Interstate Commerce, see 54 Vand. L. Rev. 1705 
(2001). 

Covenants Not to Compete: Time for Legisla- 
tive and Judicial Reform in Tennessee (Brian 
Kingsley Krumm), 35 U. Mem. L. Rev. 447 
(2005). 

Practicing Preventative Law in the Antitrust 
Area (Harry B. Ray), 29 No. 3 Tenn. B.J. 30 
(1993). 

Recent Developments in the Law of Trade 
Practices in Tennessee (Pamela Blass Bracher), 
37 No. 12 Tenn. B.J. 26 (2001). 


Attorney General Opinions. 
Effect of a “most favored nation” clause in 
health care contracts, OAG 97-089 (5/29/97). 


Comparative Legislation. 
Trade practices: 
Ala. § 8-10-1 et seq. 
Ark. Code § 4-70-102 et seq. 
Ga. O.C.G.A. § 10-1-1 et seq. 
Ky. Rev. Stat. Ann. § 365.020 et seq. 
Miss. Code Ann. § 75-23-1 et seq. 
Mo. Rev. Stat. § 416.011 et seq. 
N.C. Gen. Stat. § 75-1 et seq. 
Va. Code § 59.1-9.1 et seq. 


Cited: 

Dark Tobacco Growers’ Co-op. Ass’n v. Dunn, 
150 Tenn. 614, 266 S.W. 308, 1924 Tenn. LEXIS 
33 (1924); State ex rel. Attorney-General v. 
Burley Tobacco Growers’ Co-operative Asso., 2 
Tenn. App. 674, — S.W. —, 1926 Tenn. App. 
LEXIS 65 (Tenn. Ct. App. 1926); State ex rel. 
Shriver v. Leech, 612 S.W.2d 454, 1981 Tenn. 
LEXIS 412 (Tenn. 1981); Metropolitan Govern- 
ment of Nashville & Davidson County v. Ash- 
land Oil, Inc., 529 F. Supp. 407, 1982 U.S. Dist. 
LEXIS. 10343 (M.D. Tenn. 1982); Nurse Mid- 
wifery Associates v. Hibbett, 549 F. Supp. 1185, 
1982 U.S. Dist. LEXIS 15432 (M.D. Tenn. 
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1982); Tennessee ex rel. Leech v. Dole, 567 F. 
Supp. 704, 1983 U.S. Dist. LEXIS 16890 (M.D. 
Tenn. 1983); Walker v. Bruno’s, Inc., 650 S.W.2d 
357, 1983 Tenn. LEXIS 775 (Tenn. 1983); Com- 
pact v. Metropolitan Government of Nashville 
& Davidson County, 594 F. Supp. 1567, 1984 
U.S. Dist. LEXIS 22697 (M.D. Tenn. 1984); 
State v. Brown & Williamson Tobacco Corp., 18 
S.W.3d 186, 2000 Tenn. LEXIS 194 (Tenn. 
2000); Sherwood v. Microsoft Corp., 91 F. Supp. 
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47-25-101 


2d 1196, 2000 U.S. Dist. LEXIS 2780 (M.D. 
Tenn. 2000); Ezzo’s Invs., Inc. v. Royal Beauty 
Supply, Inc., 243 F.3d 980, 2001 FED App. 75P, 
2001 U.S. App. LEXIS 4251 (6th Cir. 2001); 
Roberson v. Medtronic, Inc., 494 F. Supp. 2d 
864, 2007 U.S. Dist. LEXIS 50779 (W.D. Tenn. 
Apr. 23, 2007); Baird Tree Co. v. City of Oak 
Ridge, 326 S.W.3d 156, 2010 Tenn. App. LEXIS 
287 (Tenn. Ct. App. Apr. 26, 2010). 


‘NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Conflict of Laws. 

Federal Preemption. 

. Applicability. 

Importation. 

Employee Noncompetition Contracts. 
—In General. 

. —Consideration. 

. —Valid Contract Forged Out of Invalid. 
10. —Modification. 

11. Valid Contracts. 

12. Lease Contracts. 

13. Illegai Combinations. 

14. —Cooperatives. 

15. Patents. 

16. Void Contracts. 

17. Restraint of Trade. 

18. Private Remedies. 

19. Indirect Purchasers. 

20. Standing. 


OHONMBMAR WHE 


1. Constitutionality. 

An antitrust statute is not obnoxious to Tenn. 
Const., art. 1, § 8 because it restricts and 
regulates the right of contract, or the right to 
acquire and dispose of property. State ex rel. 
Astor v. Schlitz Brewing Co., 104 Tenn. 715, 59 
S.W. 1033, 1900 Tenn. LEXIS 48, 78 Am. St. 
Rep. 941 (1900). 

This statute is not violative of the commerce 
clause of U.S. Const., art. 1, § 8, because it is 
properly construed as intended to apply to 
intrastate commerce, and not to interstate com- 
merce or foreign commerce. Standard Oil Co. v. 
State, 117 Tenn. 618, 100 S.W. 705, 1906 Tenn. 
LEXIS 71, 10 L.R.A. (n.s.) 1015 (1907); State ex 
rel. Cates v. Standard Oil Co., 120 Tenn. 86, 110 
S.W. 565, 1907 Tenn. LEXIS 41 (1907), affd, 
Standard Oil Co. v. Tennessee, 217 U.S. 4138, 30 
S. Ct. 543, 54 L. Ed. 817, 1910 U.S. LEXIS 1967 
(1910). 


2. Conflict of Laws. 

Where a Florida corporation made and ex- 
ecuted in Florida an employment contract with 
an employee whose services and ideas com- 
prised its major asset, which contract contained 
a covenant by the employee not to compete in 
the event of termination of services for two 


years in a thirty-one state area, and this con- 
tract was breached in Florida, but the breach 
was induced by acts which took place in Ten- 
nessee and an action for damages was brought 
in Tennessee, the law of Florida as the lex loci 
contractus governed the validity and enforce- 
ability of the contract; the decision of the 
Florida courts on these points was held binding 
unless the contract was against the public 
policy of Tennessee, which the court held it was 
not in the light of this section and the decisions 
thereunder. However, inducing the breach of 
contract was an action sounding in tort and the 
law of Tennessee as the lex loci delicti governed 
the suit for damages for that offense. Koehler v. 
Cummings, 380 F. Supp. 1294, 1971 U.S. Dist. 
LEXIS 12910 (M.D. Tenn. 1971). 


3. Federal Preemption. 

Defendants could not remove to federal court 
where plaintiff deliberately avoided stating a 
claim under federal law, instead choosing to 
state claims under this section and § 47-18- 
101, as federal antitrust law does not preempt 
state antitrust law. Blake v. Abbott Lab., 894 F. 
Supp. 327, 1995 U.S. Dist. LEXIS 15959 (E.D. 
Tenn. 1995). 

In a class antitrust action, natural gas con- 
sumers’ claims against energy companies un- 
der the Tennessee Trade Practices Act, T.C.A. 
§ 47-25-101 et seq., were preempted by the 
Natural Gas Act, 15 U.S.C. § 717 et seq. be- 
cause the field of preemption extended to many 
regulations with an indirect bearing on prices. 
Leggett v. Duke Energy Corp., 308 S.W.3d 843, 
2010 Tenn. LEXIS 408 (Tenn. Apr. 23, 2010). 


4, Applicability. 

The statute is not applicable to public utili- 
ties for reasons stated. State ex rel. Thompson 
v. Nashville R. & L. Co., 151 Tenn. 77, 268 S.W. 
120, 1924 Tenn. LEXIS 46 (1925). 

This section did not apply to the award of a 
building construction contract by a county. 
McAdoo Contractors, Inc. v. Harris, 222 Tenn. 
623, 439 S.W.2d 594, 1969 Tenn. LEXIS 466 
(1969). 

The public policy exception to the employ- 
ment at will doctrine extends to Tennessee’s 
statutory policy prohibiting the restraint of 
trade. Bloom v. General Electric Supply Co., 
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702 F. Supp. 1364, 1988 U.S. Dist. LEXIS 
15032 (M.D. Tenn. 1988). 

This section pertains to transactions that are 
predominantly intrastate in character; al- 
though the dispute need not be exclusively 
intrastate to fall within the statute, it must 
more than incidentally affect intrastate com- 
merce. Valley Prods. Co. v. Landmark, 877 F. 
Supp. 1087, 1994 U.S. Dist. LEXIS 19894 (W.D. 
Tenn. 1994), aff'd, 128 F.3d 398, 1997 FED App. 
314P, 1997 U.S. App. LEXIS 28904 (6th Cir. 
Tenn. 1997). 

The state antitrust statute provides only a 
consumer remedy. Thus, it did not provide a 
remedy to plaintiff supplier of replacement 
parts for equipment based on its claim that 
defendant manufacturer entered into unlawful 
arrangements with dealers which required 
them to purchase spare parts from defendant; 
as a competitor, plaintiff never paid any consid- 
eration or sum for any product sold in violation 
of the statute. Paul E. Volpp Tractor Parts v. 
Caterpillar, Inc., 917 F. Supp. 1208, 1995 U.S. 
Dist. LEXIS 18082 (W.D. Tenn. 1995). 

This section applies to articles of foreign and 
domestic origin so that it would be virtually 
impossible to bring under the statute workers’ 
compensation insurance, which is an intangible 
contract right or service. Jo Ann Forman, Inc. v. 
National Council on Compensation Ins., Inc, 13 
S.W.3d 365, 1999 Tenn. App. LEXIS 652 (Tenn. 
Ct. App. 1999). 

Insurance premiums do not qualify as “prod- 
ucts(s) or article(s)” within the meaning of this 
section. Jo Ann Forman, Inc. v. National Coun- 
cil on Compensation Ins., Inc, 13 S.W.3d 365, 
1999 Tenn. App. LEXIS 652 (Tenn. Ct. App. 
1999). 

Arranging of financing is a service, and not a 
product or article for the purposes of T.C.A. 
§ 47-25-101 of the Tennessee Trade Practices 
Act (TTPA). Even if the arranging of financing 
was deemed to fall under the purview of the 
TTPA, the practice of dealer reserve is not an 
arrangement made to lessen full and free com- 
petition, as contemplated by the TTPA. Beau- 
dreau v. Larry Hill Pontiac/Oldsmobile/GMC, 
Inc., 160 S.W.3d 874, 2004 Tenn. App. LEXIS 
631 (Tenn. Ct. App. 2004), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 328 (Tenn. Mar. 
28, 2005). 

Where credit card companies’ conduct in- 
volved payment card processing services, not 
products, credit cards holders who brought a 
claim under the Tennessee Trade Practices Act 
(TTPA), T.C.A. § 47-25-101 et seq., regarding a 
tying arrangement could not avoid the fact that 
the act does not apply by claiming that the 
conduct also indirectly affected product prices; 
this would constitute an implicit expansion of 
the TTPA’s scope. Bennett v. Visa U.S.A., Inc., 
198 S.W.3d 747, 2006 Tenn. App. LEXIS 203 
(Tenn. Ct. App. 2006), appeal denied, Bennett v. 
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Visa U.S.A., — S.W.38d —, 2006 Tenn. LEXIS 
717 (Tenn. 2006). 

Trial court did not err in dismissing an action 
brought by credit card holders for statutory 
violations against credit card companies re- 
garding a tying arrangement the companies 
had with merchants that had been the subject 
of a federal suit; the Tennessee Trade Practices 
Act, T.C.A. § 47-25-101 et seq., did not apply 
because the companies’ conduct involved pay- 
ment card processing services, not products. 
Bennett v. Visa U.S.A., Inc., 198 S.W.3d 747, 
2006 Tenn. App. LEXIS 203 (Tenn. Ct. App. 
2006), appeal denied, Bennett v. Visa U.S.A., — 
S.W.3d —, 2006 Tenn. LEXIS 717 (Tenn. 2006). 

Tennessee Trade Practices Act (TTPA), T.C.A. 
§ 47-25-101 et seq., cannot be asserted every 
time product prices are influenced by anti- 
competitive conduct in the service industries 
without effectively expanding the TTPA’s scope 
to include those service industries. Such .an 
implicit expansion of the TTPA’s scope would be 
in direct contravention of the Tennessee su- 
preme court’s interpretation of T.S.A. § 47-25- 
101. Bennett v. Visa U.S.A., Inc., 198 S.W.3d 
747, 2006 Tenn. App. LEXIS 203 (Tenn. Ct. 
App. 2006), appeal denied, Bennett v. Visa 
U.S.A., — S.W.3d —, 2006 Tenn. LEXIS 717 
(Tenn. 2006). 

Where a former employer alleged that a for- 
mer employee represented other business inter- 
ests while still employed, summary judgment 
was inappropriate as to the former employer’s 
Tennessee Uniform Trade Secrets Act, T.C.A. 
§ 47-25-101 et seq., claim because the parties 
failed to address T.C.A. § 47-25-101. L-s Indus. 
v. Matlack, 641 F. Supp. 2d 680, 2009 U.S. Dist. 
LEXIS 9721 (E.D. Tenn. Feb. 9, 2009). 


5. Importation. 

The word “importation” was inaccurately 
used in referring to articles already imported. 
The phrase “importation or sale of articles 
imported into this state” was intended to in- 
clude and describe, among the articles of com- 
merce to be protected, those which had been 
imported from other states and countries, com- 
mingled with the common mass of property in 
this state, and no longer articles of interstate 
commerce. Standard Oil Co. v. State, 117 Tenn. 
618, 100 S.W. 705, 1906 Tenn. LEXIS 71, 10 
L.R.A. (n.s.) 1015 (1907); State ex rel. Cates v. 
Standard Oil Co., 120 Tenn. 86, 110 S.W. 565, 
1907 Tenn. LEXIS 41 (1907), affd, Standard Oil 
Co. v. Tennessee, 217 U.S. 413, 30S. Ct. 543, 54 
L. Ed. 817, 1910 U.S. LEXIS 1967 (1910). 


6. Employee Noncompetition Contracts. 


7. —In General. 

Noncompetition covenants are not favored in 
Tennessee because they are in restraint of 
trade; however, they are not invalid per se and 
may be enforced provided they are reasonable 
under the particular circumstances. Hasty v. 
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Rent-A-Driver, Inc., 671 S.W.2d 471, 1984 
Tenn. LEXIS 800 (Tenn. 1984). 

Noncompetition covenants are construed fa- 
vorably to the employee. Hasty v. Rent-A- 
Driver, Inc., 671 S.W.2d 471, 1984 Tenn. LEXIS 
800 (Tenn. 1984). 

A nonassignable covenant not to compete 
between an employee and the corporation that 
employed him could not be enforced by the 
former shareholders of that corporation after it 
had been liquidated and all its assets distrib- 
uted. Jackson v. Moskovitz Agency, Inc., 672 
S.W.2d 400, 1984 Tenn. LEXIS 776 (Tenn. 
1984). 

An employee covenant not to compete was 
invalid as an unreasonable restraint of trade 
where: (1) the restraint imposed was greater 
than was needed to protect the employer’s 
legitimate interest; and (2) the employer’s need 
was outweighed by the hardship to the em- 
ployee and the likely injury to the public. Selox, 
Inc. v. Ford, 675 S.W.2d 474, 1984 Tenn. LEXIS 
839 (Tenn. 1984). 

Whether the risk that the employee may do 
injury to the employer is sufficient to justify a 
promise to refrain from competition after the 
termination of the employment would depend 
on the facts of the particular case. Post-employ- 
ment restraints are scrutinized with particular 
care because they are often the product of 
unequal bargaining power and because the 
employee is likely to give scant attention to the 
hardship he may later suffer through the loss of 
his livelihood. This is especially so where the 
restraint is imposed by the employer’s stan- 
dardized printed form. A line must be drawn 
between the general skills and knowledge of 
the trade and information that is peculiar to 
the employer’s business. Selox, Inc. v. Ford, 675 
S.W.2d 474, 1984 Tenn. LEXIS 839 (Tenn. 
1984). 

Any competition by a former employee may 
well injure the business of the employer. An 
employer, however, cannot by contract restrain 
ordinary competition. In order for an employer 
to be entitled to protection, there must be 
special facts present over and above ordinary 
competition. These special facts must be such 
that without the covenant not to compete the 
employee would gain an unfair advantage in 
future competition with the employer. Selox, 
Inc. v. Ford, 675 S.W.2d 474, 1984 Tenn. LEXIS 
839 (Tenn. 1984). 

The time and territorial limits in employee 
noncompetition covenants must be no greater 
than is necessary to protect the business inter- 
ests of the employer. Central Adjustment Bu- 
reau, Inc. v. Ingram, 678 S.W.2d 28, 1984 Tenn. 
LEXIS 847 (Tenn. 1984). 


8. —Consideration. 

A noncompetition covenant signed prior to, 
contemporaneously with, or shortly after em- 
ployment begins is part of the original agree- 
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ment, and therefore is supported by adequate 
consideration. Central Adjustment Bureau, 
Inc. v. Ingram, 678 S.W.2d 28, 1984 Tenn. 
LEXIS 847 (Tenn. 1984). 

Factors affecting whether consideration for a 
noncompetition covenant is reasonable are the 
length of employment and the circumstances 
under which the employee leaves, such as 
whether the employee discharge was arbitrary, 
capricious, or in bad faith. Central Adjustment 
Bureau, Inc. v. Ingram, 678 S.W.2d 28, 1984 
Tenn. LEXIS 847 (Tenn. 1984). 


9. —Valid Contract Forged Out of Invalid. 

Where there has been full or substantial 
performance by one party to a bilateral con- 
tract, originally invalid for want of mutuality of 
obligation, the other party cannot refuse perfor- 
mance after receiving the promised benefits. By 
this view a binding unilateral contract is forged 
out of a former, invalid bilateral contract. Cen- 
tral Adjustment Bureau, Inc. v. Ingram, 678 
S.W.2d 28, 1984 Tenn. LEXIS 847 (Tenn. 1984). 


10. —Modification. 

Judicial modification of covenants not to com- 
pete which are unreasonably broad is permis- 
sible. Unless the circumstances indicate bad 
faith on the part of the employer, a court will 
enforce covenants not to compete to the extent 
that they are reasonably necessary to protect 
the employer’s interest without imposing un- 
due hardship on the employee when the public 
interest is not adversely affected. Central Ad- 
justment Bureau, Inc. v. Ingram, 678 S.W.2d 
28, 1984 Tenn. LEXIS 847 (Tenn. 1984) (cov- 
enant overly broad as to time and geographic 
area). 


11. Valid Contracts. 

Action of a majority of stockholders in sur- 
rendering the corporation’s charter is not pro- 
hibited or voided where there is no arrange- 
ment between the old and a new corporation, 
under conditions stated. State v. Chilhowee 
Wollen Mills Co., 115 Tenn. 266, 89 S.W. 741, 
1905 Tenn. LEXIS 59, 112 Am. St. Rep. 825, 2 
L.R.A. (n.s.) 493 (1905). 

A contract by which one who sells his busi- 
ness agrees not to engage in competitive busi- 
ness in the town for five years is not violative of 
this statute. Baird v. Smith, 128 Tenn. 410, 161 
S.W. 492, 1913 Tenn. LEXIS 58, L.R.A. (n.s.) 
1917A376 (1913). 

Contracts in restraint of trade are not illegal 
except when unreasonable and where the re- 
straint of trade is such only as will afford a fair 
protection to the interest of the party in favor of 
whom it is given, and is not so large or exten- 
sive as to interfere with the interest of the 
public, it will be sustained. State ex rel. Attor- 
ney-General v. Burley Tobacco Growers’ Co- 
operative Asso., 2 Tenn. App. 674, — S.W. —, 
1926 Tenn. App. LEXIS 65 (Tenn. Ct. App. 
1926). 
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A contract to sell and deliver to a certain 
cooperative association all tobacco produced or 
acquired by the grower during certain years for 
pooling and resale at best prices obtainable, is 
not violative of the Tennessee Antitrust Law. 
Dark Tobacco Growers’ Co-op. Ass’n v. Mason, 
150 Tenn. 228, 263 S.W. 60, 1923 Tenn. LEXIS 
78 (1924). 

Generally a covenant which is incidental to 
the sale and transfer of a trade or business and 
which purports to bind the seller not to engage 
in the same business in competition with the 
purchaser is lawful and enforceable provided 
such covenant is fair and reasonable and goes 
no further than affording a fair protection to 
the buyer. Greene County Tire & Supply, Inc. v. 
Spurlin, 207 Tenn. 189, 338 S.W.2d 597, 1960 
Tenn. LEXIS 446 (1960). 

Where contract for sale of corporate tire re- 
capping and repairing business contained 
agreement whereby two of the former stock- 
holders in the corporation agreed not to engage 
in a similar business within a 100-mile radius 
for five years, such contract was binding with 
respect to the restrictive covenants. Greene 
County Tire & Supply, Inc. v. Spurlin, 207 Tenn. 
189, 338 S.W.2d 597, 1960 Tenn. LEXIS 446 
(1960). 

Contract whereby seller of amusement ma- 
chines and equipment agreed to assist pur- 
chaser to retain retail locations for the ma- 
chines was not against public policy and did not 
violate this section, where contract did not 
constitute an agreement undertaking to pre- 
vent seller from going back in business in 
competition with purchaser. Swartz v. Sanders, 
56 Tenn. App. 281, 406 S.W.2d 70, 1966 Tenn. 
App. LEXIS 225 (Tenn. Ct. App. 1966). 

Where a corporation, whose major asset con- 
sisted of the ideas and services of an employee, 
entered into an employment contract with him, 
which contained a covenant by him not to 
compete in the event of termination of services 
for a period of two years in a thirty-one state 
area, the court held that this contract was 
reasonable, was not against the public policy of 
Tennessee and was valid under this section. 
Koehler v. Cummings, 380 F. Supp. 1294, 1971 
U.S. Dist. LEXIS 12910 (M.D. Tenn. 1971). 

Where sales manager breached employment 
contract and went to work for direct competitor 
of his former employer in the same area a 
restrictive covenant on his employment con- 
tract prohibiting him from divulging trade se- 
crets of his former employer or engaging in 
competition therewith for two years throughout 
the United States, Mexico and Canada, was 
held reasonable and valid under this section 
and enforceable by injunction. William B. Tan- 
ner Co. v. Taylor, 530 S.W.2d 517, 1974 Tenn. 
App. LEXIS 115 (Tenn. Ct. App. 1974). 

Where contractor was bound by construction 
agreement to a construction price that contrac- 
tor had submitted, there was no violation of 
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this section. Piccadilly Square v. Intercontinen- 
tal Constr. Co., 782 S.W.2d 178, 1989 Tenn. 
App. LEXIS 595 (Tenn. Ct. App. 1989). 


12. Lease Contracts. 

This section can be available as a defense on 
a lease contract where the transaction is pre- 
dominantly intrastate in character. Lynch Dis- 
play Corp. v. Nat’l Souvenir Center, Inc., 640 
S.W.2d 837, 1982 Tenn. App. LEXIS 493 (Tenn. 
Ct. App. 1982), overruled in part, Freeman 
Indus. LLC v. Eastman Chem. Co., 172 S.W.3d 
512, 2005 Tenn. LEXIS 668 (Tenn. 2005). 


13. Illegal Combinations. 

The fact that every member of an incorpo- 
rated association has, as an individual, an 
inherent legal right to purchase supplies from 
any dealer he may choose, does not justify such 
association in passing bylaws requiring its 
members to purchase from the class of dealers 
named therein. The former is freedom, and the 
latter is restraint. Bailey v. Association of Mas- 
ter Plumbers, 103 Tenn. 99, 52 S.W. 853, 1899 
Tenn. LEXIS 91, 46 L.R.A. 561 (1899). 

The fact that an incorporated association 
confined its operations to a certain city, and did 
not embrace all the people in that city belong- 
ing to the same class as the members of the 
association, did not render them any the less 
illegal. Bailey v. Association of Master Plumb- 
ers, 103 Tenn. 99, 52 S.W. 853, 1899 Tenn. 
LEXIS 91, 46 L.R.A. 561 (1899); Standard Oil 
Co. v. State, 117 Tenn. 618, 100 S.W. 705, 1906 
Tenn. LEXIS 71, 10 L.R.A. (n.s.) 1015 (1907). 

A combination affecting intrastate commerce 
is none the less unlawful and punishable where 
the agreement made incidentally affects inter- 
state commerce. Standard Oil Co. v. State, 117 
Tenn. 618, 100 S.W. 705, 1906 Tenn. LEXIS 71, 
10 L.R.A. (n.s.) 1015 (1907); State ex rel. Cates 
v. Standard Oil Co., 120 Tenn. 86, 110 S.W. 565, 
1907 Tenn. LEXIS 41 (1907), aff'd, Standard Oil 
Co. v. Tennessee, 217 U.S. 413, 30S. Ct. 543, 54 
L. Ed. 817, 1910 U.S. LEXIS 1967 (1910). 

Conduct of carriers in not rendering duty of 
carriage, and conduct of labor union in interfer- 
ing to prevent such service to shipper, was 
unlawful and could be enjoined under the rule 
in equity and former § 65-15-121 [repealed] 
despite the fact that such carriers and union 
had contract whereby union members em- 
ployed by carriers could refuse to cross picket 
lines or handle “unfair goods” and despite the 
fact that employees of shipper, members of 
another union, were engaged in peaceful pick- 
eting against shipper’s place of business. Ker- 
rigan Iron Works, Inc. v. Cook Truck Lines, Inc., 
41 Tenn. App. 467, 296 S.W.2d 379, 1956 Tenn. 
App. LEXIS 175 (Tenn. Ct. App. 1956), rev’d, 
Teamsters, Chauffeurs, Helpers & Taxicab 
Drivers v. Kerrigan Iron Works, Inc., 353 U.S. 
968, 77S. Ct. 1055, 1 L. Ed. 2d 1133, 1957 U.S. 
LEXIS 1670 (1957), rev’d, Davis v. Seymour, 1 


723 


L. Ed. 2d 1133, 77 S. Ct. 1055, 353 U.S. 969, 
1957 U.S. LEXIS 851 (1957). 


14. —Cooperatives. 

The mere fact that a cooperative marketing 
association is large and powerful, and may 
some time be guilty of coercion or suppression 
of competitors, arbitrary fixing and mainte- 
nance of prices, or other acts making combina- 
tion illegal, does not render it an unlawful 
combination or trust. Dark Tobacco Growers’ 
Co-op. Ass’n v. Mason, 150 Tenn. 228, 263 S.W. 
60, 1923 Tenn. LEXIS 78 (1924). 

Upon the face of the charter, bylaws, and 
marketing agreements of tobacco growers co- 
operative association it was not illegally mo- 
nopolistic. It was in effect a selling agency with 
the middleman eliminated. A mere selling 
agency is not a monopoly and neither the com- 
mon law nor the antitrust statute applies to a 
genuine sales agency. State ex rel. Attorney- 
General v. Burley Tobacco Growers’ Co-opera- 
tive Asso., 2 Tenn. App. 674, — S.W. —, 1926 
Tenn. App. LEXIS 65 (Tenn. Ct. App. 1926). 

A cooperative marketing association is not 
within the statute. State ex rel. Attorney-Gen- 
eral v. Burley Tobacco Growers’ Co-operative 
Asso., 2 Tenn. App. 674, — S.W. —, 1926 Tenn. 
App. LEXIS 65 (Tenn. Ct. App. 1926). 


15. Patents. 

This section does not void a license contract 
under a United States patent, on the ground 
that the license contract contains a monopoly. 
American Lead Pencil Co. v. Musgrave Pencil 
Co., 170 Tenn. 60, 91 S.W.2d 573, 1935 Tenn. 
LEXIS 107 (1936). 


16. Void Contracts. 

Where former president of corporation en- 
gaged in manufacture and sale of brick was 
discharged and subsequently sold his stock in 
corporation to the corporation, and as a condi- 
tion to such sale covenanted not to compete 
with corporation for 25 years, such person was 
entitled to maintain bill to strike down cov- 
enant and at the same time retain the benefits 
of the sale where such contract was against 
public policy as tending to lessen full and free 
competition in the manufacture and sale of 
brick. Herbert v. W. G. Bush & Co., 42 Tenn. 
App. 1, 298 S.W.2d 747, 1956 Tenn. App. LEXIS 
112 (Tenn. Ct. App. 1956). 

Agreement between discharged president of 
corporation engaged in manufacture of brick 
and the corporation whereby such person, as a 
condition to sale to the corporation of his shares 
of stock in the corporation, agreed not to com- 
pete with corporation in sale of bricks for 25 
years was contrary to public policy and void 
where the effect of such agreement was to 
lessen full and free competition in the manu- 
facture and sale of brick and tended to control 
the price or cost of brick in the trade area 
involved. Herbert v. W. G. Bush & Co., 42 Tenn. 
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App. 1, 298 S.W.2d 747, 1956 Tenn. App. LEXIS 
112 (Tenn. Ct. App. 1956). 

Covenant that employee truck driver would 
not compete with employer for six months after 
termination of employment was invalid where 
the employee came to the job already trained, 
received no training on the job, and was not 
privy to any trade secrets, and the employer’s 
loss of employees to competitors was an injury 
resulting from ordinary competition. Hasty v. 
Rent-A-Driver, Inc., 671 S.W.2d 471, 1984 
Tenn. LEXIS 800 (Tenn. 1984). 


17. Restraint of Trade. 

At-will employee’s allegations that her dis- 
charge was in retaliation for her husband’s 
employment with a competitor raised a triable 
issue as to whether her discharge violated the 
public policy prohibiting restraints of trade. 
Bloom v. General Electric Supply Co., 702 F. 
Supp. 1364, 1988 U.S. Dist. LEXIS 15032 (M.D. 
Tenn. 1988). 

“Substantial effects” standard for determin- 
ing whether alleged anticompetitive conduct 
affects Tennessee trade or commerce to a sub- 
stantial degree furthers the Tennessee Trade 
Practices Act’s (TTPA’s), T.C.A. § 47-25-101 et 
seq., goal of protecting Tennessee commerce 
without offending constitutional provisions. 
Freeman Indus. LLC v. Eastman Chem. Co., 
172 S.W.3d 512, 2005 Tenn. LEXIS 668 (Tenn. 
2005). 

Supreme Court of Tennessee rejected any 
standard that required examination of the an- 
ticompetitive conduct in determining whether a 
particular case falls within the scope of the 
Tennessee Trade Practices Act (TTPA), T.C.A. 
§ 47-25-101 et seq. Freeman Indus. LLC v. 
Eastman Chem. Co., 172 S.W.3d 512, 2005 
Tenn. LEXIS 668 (Tenn. 2005). 

Tennessee Trade Practices Act (TTPA), T.C.A. 
§ 47-25-101 et seq., prohibits arrangements 
that decrease competition or affect the prices of 
goods even if those goods arrived in Tennessee 
through interstate commerce. The act does not 
contain any language indicating that the legis- 
lature intended that the scope of the act be 
limited to intrastate commerce, and had the 
legislature intended such a limitation, the leg- 
islature simply could have included the limita- 
tion in the act. Freeman Indus. LLC v. Eastman 
Chem. Co., 172 S.W.3d 512, 2005 Tenn. LEXIS 
668 (Tenn. 2005). 

Proper standard for determining whether a 
case falls within the scope of the Tennessee 
Trade Practices Act (TTPA), T.C.A. § 47-25-101 
et seq., is a “substantial effects” standard; pur- 
suant to this standard, courts must decide 
whether the alleged anticompetitive conduct 
affects Tennessee trade or commerce to a sub- 
stantial degree. Federal courts have applied 
the substantial effects standard to the Sher- 
man Antitrust Act. Freeman Indus. LLC v. 
Eastman Chem. Co., 172 S.W.3d 512, 2005 
Tenn. LEXIS 668 (Tenn. 2005). 
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18. Private Remedies. 

As a private party, plaintiffs remedy for a 
violation of this section would be found in 
§ 47-25-106. Tacker v. Wilson, 830 F. Supp. 
422, 1993 U.S. Dist. LEXIS 11410 (W.D. Tenn. 
1993). 


19. Indirect Purchasers. 

Supreme Court of Tennessee joins other ju- 
risdictions in declining to interpret Illinois 
Brick Co. v. Illinois, 52 L. Ed. 2d 707, 97 S. Ct. 
2061, 431 U.S. 720, 1977 U.S. LEXIS 105, as 
precluding indirect purchasers from bringing 
suit under the Tennessee Trade Practices Act 
(TTPA), T.C.A. § 47-25-101 et seq., consistently 
with federal law. Freeman Indus. LLC v. East- 
man Chem. Co., 172 S.W.3d 512, 2005 Tenn. 
LEXIS 668 (Tenn. 2005). 

T.C.A. § 47-25-101 and T.C.A. § 47-25-102 
prohibit price fixing agreements that tend to 
affect the price to the “producer or consumer” of 
such products. These statutes reflect a clear 
intent to protect and afford a remedy to ulti- 
mate consumers. Freeman Indus. LLC vy. East- 
man Chem. Co., 172 S.W.3d 512, 2005 Tenn. 
LEXIS 668 (Tenn. 2005). 

Plain language of T.C.A §§ 47-25-101 and 
47-25-102 does not prohibit recovery to indirect 
purchasers who were nonresidents of Tennes- 
see; however, because defendants’ illegal price 
fixing did not substantially affect Tennessee 
commerce, it fell outside the scope of the Ten- 
nessee Trade Practices Act, T.C.A. § 47-25-101 
et seq. Freeman Indus. LLC v. Eastman Chem. 
Co., 172 S.W.3d 512, 2005 Tenn. LEXIS 668 
(Tenn. 2005). 

Supreme court of Tennessee has identified 
two purposes of the Tennessee Trade Practices 
Act (TTPA), T.C.A. § 47-25-101 et seq.: (1) To 
preserve full and free competition in the sale of 
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merchandise that had become a part of the 
mass of property in the state; and (2) To pre- 
serve full and free competition in the manufac- 
ture and sale of articles of domestic growth and 
domestic raw material and to prevent combina- 
tions tending to affect the price or cost of these 
articles to the producer or consumer. Permit- 
ting indirect purchasers to recover under the 
TTPA promotes these purposes. Freeman In- 
dus. LLC v. Eastman Chem. Co., 172 S.W.3d 
512, 2005 Tenn. LEXIS 668 (Tenn. 2005). 

An indirect purchaser may bring an action 
under T.C.A. § 47-25-106 for conduct in viola- 
tion of the Tennessee Trade Practices Act 
(TTPA), T.C.A. § 47-25-101 et seq., even though 
the indirect purchaser is a nonresident of Ten- 
nessee. Freeman Indus. LLC v. Eastman Chem. 
Co., 172 S.W.3d 512, 2005 Tenn. LEXIS 668 
(Tenn. 2005). 


20. Standing. 

In a suit in which employee benefit funds 
from various states alleged that the producers 
and distributors of a certain drug violated the 
Food, Drug and Cosmetic Act, 21 U.S.C. 
§§ 301-392, the Hatch-Waxman Amendments, 
Pub. L. No. 98-417, 98 Stat. 1585 (1984), and 
the antitrust laws of Tennessee, T.C.A. § 47-25- 
101 et seq., by conspiring to prevent a generic 
version of the drug from entering the American 
market, the funds that were located in Tennes- 
see or that had members who resided in Ten- 
nessee had standing under U.S. Const. art. III 
to pursue claims under § 47-25-101 where the 
funds alleged that one fund was located in 
Tennessee, that fund reimbursed members for 
purchasing the drug in Tennessee, and over- 
charges caused by the alleged conspiracy im- 
pacted the Tennessee economy. In re Wellbutrin 
XI Antitrust Litig., 260 F.R.D. 148, 2009 U.S. 
Dist. LEXIS 66676 (E.D. Pa. July 30, 2009). 


ment,” and the like, as violation of Anti-Trust 
Acts. 21 A.L.R. 1109, 51 A.L.R.2d 1374. 

Plumbers and plumbing, regulations as to, as 
creating monopoly. 36 A.L.R. 1345, 22 A.L.R.2d 
816. 

Restrictive agreement or covenant in respect 
of purchase or handling of petroleum products 
by operator of filling station as in restraint of 
trade or in violation of anti-trust statute. 26 
A.L.R.2d 219. 

Right of retail buyer of price-fixed product to 
sue manufacturer on state antitrust claim. 35 
A.L.R.6th 245. 

Steel Corporation Case and the Sherman 
Anti-Trust Act. 8 A.L.R. 1140. 

Enforceability of agreement of restricting 
right of attorney to compete with former law 
firm. 28 A.L.R.5th 420. 
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47-25-102. Price fixing agreements unlawful and void. 


Any arrangements, contracts, and agreements that may be made by any 
corporation or person, or by and between its agents and subagents, to sell and 
market its products and articles, manufactured in this state, or imported into 
this state, to any producer or consumer at prices reduced below the cost of 
production or importation into this state, including the cost of marketing, and 
a reasonable and just marginal profit, to cover wages or management, and 
necessary incidentals, as is observed in the usual course of general business, 
and the continuance of such practice under such contracts and arrangements 
for an unreasonable length of time, to the injury of full and free competition, or 
any other arrangements, contracts, or agreements, by and between its agents 
and subagents, which tend to lessen full and free competition in the sale of all 
such articles manufactured and imported into the state, and which amount to 
a subterfuge for the purpose of obtaining the same advantage and purposes are 


or 


i LTT << 


declared to be against public policy, unlawful, and void. 


History. 
Acts 1927, ch. 60, § 1; Code 1932, § 5881; 
T.C.A. (orig. ed.), § 69-102. 


Section to Section References. 
Sections 47-25-101 — 47-25-106 are referred 
to in § 47-25-107. 


This section is referred to in §§ 47-25-103, 
47-25-104, 47-25-108. 


Cited: 

Leggett v. Duke Energy Corp., 308 S.W.3d 
8438, 2010 Tenn. LEXIS 408 (Tenn. Apr. 23, 
2010). 


NOTES TO DECISIONS 


1. Indirect Purchasers. 

Plain language of T.C.A. § 47-25-101 and 
T.C.A. § 47-25-102 did not prohibit recovery to 
indirect purchasers who were nonresidents of 
Tennessee; however, because defendants’ illegal 
price fixing did not substantially affect Tennes- 
see commerce, it fell outside the scope of the 
Tennessee Trade Practices Act, T.C.A. § 47-25- 
101 et seq. Freeman Indus. LLC v. Eastman 
Chem. Co., 172 S.W.3d 512, 2005 Tenn. LEXIS 
668 (Tenn. 2005). 


Collateral References. 

Anti-trust laws as violated by agreements for 
the maintenance of retail prices of commodi- 
ties. 19 A.L.R.2d 1139. 

Right of retail buyer of price-fixed product to 
sue manufacturer on state antitrust claim. 35 
A.L.R.6th 245. 


T.C.A. § 47-25-101 and T.C.A. § 47-25-102 
prohibit price fixing agreements that tend to 
affect the price to the “producer or consumer” of 
such products. These statutes reflect a clear 
intent to protect and afford a remedy to ulti- 
mate consumers. Freeman Indus. LLC v. East- 
man Chem. Co., 172 S.W.3d 512, 2005 Tenn. 
LEXIS 668 (Tenn. 2005). 


Statutes prohibiting buyer or seller of com- 
modities from fixing prices in one locality 
higher or lower than in another. 163 A.L.R. 
1124, 67 A.L.R.3d 26. 


47-25-103. Criminal penalties for violation of §§ 47-25-101, 47-25-102 — 


Prosecution. 


(a) Any violation of either § 47-25-101 or § 47-25-102 is declared to be 
destructive of full and free competition and a conspiracy against trade, and any 
person who engages in any such conspiracy or who, as principal, manager, 
director, or agent, or in any other capacity, knowingly carries out any of the 
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stipulations, purposes, prices, rates, or orders made in furtherance of such 
conspiracy, commits a Class E felony. 

(b) Any violation of § 47-25-101 or § 47-25-102 by a corporation shall upon 
conviction be punished by a fine not exceeding one million dollars ($1,000,000). 

(c) The attorney general and reporter has the power to institute criminal 
proceedings against persons and corporations for violations of § 47-25-101 or 
§ 47-25-102, that involve the award of a contract by the state. However, the 
attorney general and reporter has jurisdiction to institute criminal proceed- 
ings that involve violations on contracts awarded by political subdivisions of 


the state upon the written request of the local district attorney general. 


History. 

Acts 1891, ch. 218, § 2; 1903, ch. 140, § 3; 
Shan., § 3186; Acts 1927, ch. 60, § 4; mod. 
Code 1932, § 5882; Acts 1981, ch. 530, §§ 1, 2; 
T.C.A. (orig. ed.), § 69-103; Acts 1989, ch. 591, 
§ 41. 


Cross-References. 
Penalty for Class E felony, § 40-35-111. 


Section to Section References. 
Sections 47-25-101 — 47-25-106 are referred 
to in § 47-25-107. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 6.10. 


Tennessee Jurisprudence, 19 Tenn. Juris., 
Monopolies and Restraints of Trade, § 5. 


Law Reviews. 

Covenants Not to Compete: The Tennessee 
Cases, 31 Tenn. L. Rev. 450. 

Recent Developments in the Law of Trade 
Practices in Tennessee (Pamela Blass Bracher), 
37 No. 12 Tenn. B.J. 26 (2001). 


Cited: 

Metropolitan Government of Nashville & Da- 
vidson County v. Ashland Oil, Inc., 529 F. Supp. 
407, 1982 U.S. Dist. LEXIS 10343 (M.D. Tenn. 
1982); Jo Ann Forman, Inc. v. National Council 
on Compensation Ins., Inc, 13 S.W.3d 365, 1999 
Tenn. App. LEXIS 652 (Tenn. Ct. App. 1999). 


NOTES TO DECISIONS 


Analysis 


1. “Court.” 

2. “Person.” 

3. Corporate Conspiracy. 
4. Purchaser’s Guilt. 

5. Indictment. 

6. Criminal Remedy. 

1 


. “Court.” 

“Court” refers not to the presiding judge in 
his distinctive functions, but rather to the tri- 
bunal before which the conviction is had, and 
includes both the judge and jury; and, there- 
fore, the provision is not obnoxious to the ob- 
jection that it undertakes to confer powers 
upon the judge to impose fines and imprison- 
ment in violation of Tenn. Const., art. VI, § 14. 
State ex rel. Astor v. Schlitz Brewing Co., 104 
Tenn. 715, 59 S.W. 1033, 1900 Tenn. LEXIS 48, 
78 Am. St. Rep. 941 (1900). 


2. “Person.” 

The word “person,” as here used, when prop- 
erly construed with the other provisions of the 
statute, as with the provision contained in 
§ 47-25-104 for the forfeiture of charters and 
franchises of corporations, and with the provi- 
sion contained in § 47-25-106 giving damages 
against persons or corporations, and with the 
provision in § 47-25-101 making trusts and 


combinations between persons or corporations 
unlawful and void, does not include a corpora- 
tion, since these several provisions of the stat- 
ute show an intention that natural and not 
artificial persons are intended to be included in 
this section; and corporations are not indictable 
for conspiracy under this section. Standard Oil 
Co. v. State, 117 Tenn. 618, 100 S.W. 705, 1906 
Tenn. LEXIS 71, 10 L.R.A. (n.s.) 1015 (1907). 


3. Corporate Conspiracy. 

A corporation is chargeable as a conspirator 
with its agent acting under directions to do 
what constitutes a conspiracy, though the agent 
uses means not specifically authorized. Stan- 
dard Oil Co. v. State, 117 Tenn. 618, 100 S.W. 
705, 1906 Tenn. LEXIS 71, 10 L.R.A. (n.s.) 1015 
(1907). 

A corporation and its officer or agent may 
both be guilty of a criminal or unlawful con- 
spiracy, and both may be counted as different 
parties to make the necessary number of two or 
more to constitute a conspiracy. Standard Oil 
Co. v. State, 117 Tenn. 618, 100 S.W. 705, 1906 
Tenn. LEXIS 71, 10 L.R.A. (n.s.) 1015 (1907); 
State ex rel. Cates v. Standard Oil Co., 120 
Tenn. 86, 110 S.W. 565, 1907 Tenn. LEXIS 41 
(1907), affd, Standard Oil Co. v. Tennessee, 217 
U.S. 413, 30S. Ct. 5438, 54 L. Ed. 817, 1910 U.S. 
LEXIS 1967 (1910). 
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4, Purchaser’s Guilt. 

Where an oil company agreed to and did give 
a merchant a quantity of coal oil in consider- 
ation of his countermanding an order given a 
competitor for the purchase of oil, and the 
merchant in consideration of such gift counter- 
manded such order for the purpose of prevent- 
ing or lessening competition, which counter- 
mand had or tended to have that effect, the 
merchant was a party to a conspiracy against 
trade. Standard Oil Co. v. State, 117 Tenn. 618, 
100 S.W. 705, 1906 Tenn. LEXIS 71, 10 L.R.A. 
(n.s.) 1015 (1907). 


5. Indictment. 

The indictment for a conspiracy need not 
charge the means by which the unlawful con- 
spiracy was intended to be effectuated, or the 
evidence tending to prove the unlawful agree- 
ment, but the indictment must state the terms 
of the agreement, the particular articles, and 
which are imported or of domestic growth or 
manufacture, the price of which such agree- 
ment, arrangement, and conspiracy tended to 
control and lessen or advance. State v. Wither- 
spoon, 115 Tenn. 138, 90 S.W. 852, 1905 Tenn. 
LEXIS 50 (1905); State ex rel. Cates v. Stan- 
dard Oil Co., 120 Tenn. 86, 110 S.W. 565, 1907 


Collateral References. 
Liability for interference with at will busi- 
ness relationship. 5 A.L.R.4th 9. 
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Tenn. LEXIS 41 (1907), affd, Standard Oil Co. 
v. Tennessee, 217 U.S. 413, 30 S. Ct. 543, 54 L. 
Ed. 817, 1910 U.S. LEXIS 1967 (1910). 

Indictment charging a conspiracy to lessen 
and destroy full and free competition in the sale 
of coal oil imported into this state refers to oil 
already imported and stored here, and not to oil 
to be imported. Standard Oil Co. v. State, 117 
Tenn. 618, 100 S.W. 705, 1906 Tenn. LEXIS 71, 
10 L.R.A. (n.s.) 1015 (1907); State ex rel. Cates 
v. Standard Oil Co., 120 Tenn. 86, 110 S.W. 565, 
1907 Tenn. LEXIS 41 (1907), affd, Standard Oil 
Co. v. Tennessee, 217 U.S. 413, 30S. Ct. 543, 54 
L. Ed. 817, 1910 U.S. LEXIS 1967 (1910). 


6. Criminal Remedy. 

The fact that a corporation is not subject to 
indictment under this statute does not prevent 
it from being a party to a criminal conspiracy. 
Standard Oil Co. v. State, 117 Tenn. 618, 100 
S.W. 705, 1906 Tenn. LEXIS 71, 10 L.R.A. (n.s.) 
1015 (1907). 

This section provides a criminal remedy 
against natural persons. State ex rel. Cates v. 
Standard Oil Co., 120 Tenn. 86, 110 S.W. 565, 
1907 Tenn. LEXIS 41 (1907), affd, Standard Oil 
Co. v. Tennessee, 217 U.S. 413, 30S. Ct. 543, 54 
L. Ed. 817, 1910 U.S. LEXIS 1967 (1910). 


47-25-104. Charter forfeiture, or exclusion of foreign corporations, for 


violations. 


(a) Any corporation chartered under the laws of the state which violates any 
of the provisions of either § 47-25-101 or § 47-25-102 shall thereby forfeit its 
charter and its franchise, and its corporate existence shall thereupon cease. 

(b) Every foreign corporation which commits such a violation is denied the 
right to do, and is prohibited from doing, business in this state. 

(c) It is the duty of the attorney general and reporter to enforce this section. 


History. 

Acts 1891, ch. 218, § 4; 1903, ch. 140, § 2; 
Shan., § 3188; mod. Code 1932, § 5883; T.C.A. 
(orig. ed.), § 69-104. 


Section to Section References. 
Sections 47-25-101 — 47-25-106 are referred 
to in § 47-25-107. 


Textbooks. 
Tennessee Jurisprudence, 19 Tenn. Juris., 


Monopolies and Restraints of Trade, §§ 2, 5; 21 
Tenn. Juris., Quo Warranto, § 4. 


Cited: 

Metropolitan Government of Nashville & Da- 
vidson County v. Ashland Oil, Inc., 529 F. Supp. 
407, 1982 U.S. Dist. LEXIS 10343 (M.D. Tenn. 
1982). 


47-25-105 
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NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Chancery Jurisdiction. 

Injunctions. 

. Number of Participants. 

. Proceeding to Forfeit. 

Ouster. 

. Exclusive Authority of Attorney General. 


. Constitutionality. 

Interstate commerce is not unlawfully regu- 
lated by this statute. Standard Oil Co. v. Ten- 
nessee, 217 U.S. 4138, 30 S. Ct. 548, 54 L. Ed. 
817, 1910 U.S. LEXIS 1967 (1910). 


2. Chancery Jurisdiction. 

Under § 16-11-102, the chancery court has 
jurisdiction to enforce, by injunction or other- 
wise, against corporations, whether domestic or 
foreign, the forfeitures denounced for the viola- 
tion of the antitrust statute. State ex rel. Astor 
v. Schlitz Brewing Co., 104 Tenn. 715, 59 S.W. 
1033, 1900 Tenn. LEXIS 48, 78 Am. St. Rep. 
941 (1900). 

The chancery court has jurisdiction to pro- 
ceed against agents and employees of an offend- 
ing corporation, as such, not personally except 
for disobedience to orders of the court. State ex 
rel. Astor v. Schlitz Brewing Co., 104 Tenn. 715, 
59 S.W. 1033, 1900 Tenn. LEXIS 48, 78 Am. St. 
Rep. 941 (1900). 


3. Injunctions. 

Injunctive power may be invoked by indi- 
viduals aggrieved or threatened, or the state 
may do so for the public. State ex rel. Attorney- 
General v. Burley Tobacco Growers’ Co-opera- 
tive Asso., 2 Tenn. App. 674, — S.W. —, 1926 
Tenn. App. LEXIS 65 (Tenn. Ct. App. 1926). 


4. Number of Participants. 

When a foreign corporation, admitted to this 
state and doing business here, enters into a 
conspiracy in restraint of trade, it is sufficient 
that one customer combined or agreed with 
such corporation to do the unlawful act. State 


ex rel. Cates v. Standard Oil’Co., 120 Tenn. 86, 
110 S.W. 565, 1907 Tenn. LEXIS 41 (1907), 
affd, Standard Oil Co. v. Tennessee, 217 U.S. 
413, 30 S. Ct. 543, 54 L. Ed. 817, 1910 USS. 
LEXIS 1967 (1910). 


5. Proceeding to Forfeit. 

The state’s bill in chancery to forfeit the 
franchise of a foreign corporation is not a crimi- 
nal charge in the sense of Tenn. Const., art. I, 
§ 14, but is a civil proceeding. There is no 
statute of limitation applicable to the state in 
such civil action. State ex rel. Cates v. Standard 
Oil Co., 120 Tenn. 86, 110 S.W. 565, 1907 Tenn. 
LEXIS 41 (1907), affd, Standard Oil Co. v. 
Tennessee, 217 U.S. 413, 30 S. Ct. 548, 54 L. 
Ed. 817, 1910 U.S. LEXIS 1967 (1910). 


6. Ouster. 

Ouster depends upon what will be the prob- 
able effect of the combination. State ex rel. 
Attorney-General v. Burley Tobacco Growers’ 
Co-operative Asso., 2 Tenn. App. 674, — S.W. 
—, 1926 Tenn. App. LEXIS 65 (Tenn. Ct. App. 
1926). 

The fact that agents of an association in 
violation of instructions made false representa- 
tions to secure contracts with farmers is not 
sufficient to justify ouster. State ex rel. Attor- 
ney-General v. Burley Tobacco Growers’ Co- 
operative Asso., 2 Tenn. App. 674, — S.W. —, 
1926 Tenn. App. LEXIS 65 (Tenn. Ct. App. 
1926). 


7. Exclusive Authority of Attorney Gen- 
eral. 

The duty to investigate possible antitrust 
violations has not been delegated to any other 
individual or agency of state government. It 
logically follows that the statutorily created 
responsibility imposed on the attorney general 
to enforce the antitrust laws in this section 
includes the authority to investigate possible 
violations under title 8, ch. 6, part 4. State ex 
rel. Shriver v. Leech, 612 S.W.2d 454, 1981 
Tenn. LEXIS 412 (Tenn. 1981), cert. denied, 
Lipman v. Leech, 454 U.S. 836, 102 S. Ct. 139, 
70 L. Ed. 2d 116, 1981 U.S. LEXIS 3325 (1981). 


47-25-105. Liability for debts of trust, etc. 


All persons and corporations, and the officers and the stockholders of all 
corporations, that become or continue to be members of, or in any way 
connected with or concerned in, any such trust, contract, agreement, or 
combination, shall be jointly and severally liable to pay all the debts, 
obligations, and liabilities of each and every person and corporation that 
become or continue to be a member thereof, connected therewith, or concerned 
therein, as fully as if all were partners in the creation of such debts, 


obligations, and liabilities. 





729 TRADE PRACTICES 47-25-106 


Cited: 

Metropolitan Government of Nashville & Da- 
vidson County v. Ashland Oil, Inc., 529 F. Supp. 
407, 1982 U.S. Dist. LEXIS 10343 (M.D. Tenn. 
1982). 


History. 
Acts 1891, ch. 218, § 3; Shan., § 3187; Code 
1932, § 5884; T.C.A. (orig. ed.), § 69-105. 


Section to Section References. 
Sections 47-25-101 — 47-25-106 are referred 
to in § 47-25-107. 


Textbooks. 
Tennessee Jurisprudence, 19 Tenn. Juris., 
Monopolies and Restraints of Trade, § 3. 


47-25-106. Recovery of consideration as remedy for damages. 


Any person who is injured or damaged by any such arrangement, contract, 
agreement, trust, or combination described in this part may sue for and 
recover, in any court of competent jurisdiction, from any person operating such 
trust or combination, the full consideration or sum paid by the person for any 
goods, wares, merchandise, or articles, the sale of which is controlled by such 


combination or trust. 


History. 

Acts 1891, ch. 218, § 6; 1903, ch. 140, § 4; 
Shan., § 3190; Acts 1927, ch. 60, § 3; mod. 
Code 1932, § 5886; T.C.A. (orig. ed.), § 69-106. 


Section to Section References. 
Sections 47-25-101 — 47-25-106 are referred 
to in § 47-25-107. 


Textbooks. 
Tennessee Jurisprudence, 19 Tenn. Juris., 
Monopolies and Restraints of Trade, § 2. 


Law Reviews. 
Tennessee Labor Decisions — 1901-1954 
(James C. Kirby, Jr.), 8 Vand. L. Rev. 73. 


Cited: 

Jo Ann Forman, Inc. v. National Council on 
Compensation Ins., Inc, 13 S.W.3d 365, 1999 
Tenn. App. LEXIS 652 (Tenn. Ct. App. 1999); 
Leggett v. Duke Energy Corp., 308 S.W.3d 843, 
2010 Tenn. LEXIS 408 (Tenn. Apr. 23, 2010). 


NOTES TO DECISIONS 


Analysis 


1. Nature of Remedy. 
2. Failure to State Claim for Relief. 
3. Person. 


1. Nature of Remedy. 

This section provides a civil remedy against 
corporations and natural persons. State ex rel. 
Cates v. Standard Oil Co., 120 Tenn. 86, 110 
S.W. 565, 1907 Tenn. LEXIS 41 (1907), affd, 
Standard Oil Co. v. Tennessee, 217 U.S. 413, 30 
S. Ct. 543, 54 L. Ed. 817, 1910 U.S. LEXIS 1967 
(1910). 

As a private party, plaintiffs remedy for a 
violation of § 47-25-101 would be found in this 
section. Tacker v. Wilson, 830 F. Supp. 422, 
1993 U.S. Dist. LEXIS 11410 (W.D. Tenn. 
1993). 

Indirect purchaser may bring an action un- 
der T.C.A. § 47-25-106 for conduct in violation 
of the Tennessee Trade Practices Act (TTPA), 
T.C.A. § 47-25-101 et seq., even though the 
indirect purchaser is a nonresident of Tennes- 
see. Freeman Indus. LLC v. Eastman Chem. 
Co., 172 S.W.3d 512, 2005 Tenn. LEXIS 668 
(Tenn. 2005). 


By construing T.C.A. § 47-25-106 as permit- 
ting indirect purchaser suits, the Supreme 
Court of Tennessee is affording a remedy to the 
ultimate victims of the antitrust conduct. Free- 
man Indus. LLC v. Eastman Chem. Co., 172 
S.W.3d 512, 2005 Tenn. LEXIS 668 (Tenn. 
2005). 


2. Failure to State Claim for Relief. 

Plaintiff alleged no facts that would indicate 
that plaintiff transacted business with any of 
the defendants, and therefore stated no claim 
for which relief under this section could be 
granted. Tacker v. Wilson, 830 F. Supp. 422, 
1993 U.S. Dist. LEXIS 11410 (W.D. Tenn. 
1993). 

The state antitrust statute provides only a 
consumer remedy. Thus, it did not provide a 
remedy to plaintiff supplier of replacement 
parts for equipment based on its claim that 
defendant manufacturer entered into unlawful 
arrangements with dealers which required 
them to purchase spare parts from defendant; 
as a competitor, plaintiff never paid any consid- 
eration or sum for any product sold in violation 
of the statute. Paul E. Volpp Tractor Parts v. 


47-25-107 


Caterpillar, Inc., 917 F. Supp. 1208, 1995 U.S. 
Dist. LEXIS 18082 (W.D. Tenn. 1995). 

Trial court did not err in dismissing an action 
brought by credit card holders for statutory 
violations against credit card companies re- 
garding a tying arrangement the companies 
had with merchants that had been the subject 
of a federal suit; the Tennessee Trade Practices 
Act, T.C.A. § 47-25-101 et seq. allows for a 
private cause of action, but did not apply, be- 
cause the companies’ conduct involved payment 
card processing services, not products. Bennett 


Collateral References. 

Right of one not a party to a combination or 
contract in restraint of trade, to recover dam- 
ages he suffers by reason thereof. 92 A.L.R. 185. 

Right of retail buyer of price-fixed product to 
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v. Visa U.S.A., Inc., 198 S.W.3d 747, 2006 Tenn. 
App. LEXIS 203 (Tenn. Ct. App. 2006), appeal 
denied, Bennett v. Visa U.S.A., — S.W.3d —, 
2006 Tenn. LEXIS 717 (Tenn. 2006). 


3. Person. 

“Person” as used in this section is intended to 
encompass both natural and non-natural per- 
sons. Metropolitan Government of Nashville & 
Davidson County v. Ashland Oil, Inc., 535 F. 
Supp. 328, 1982 U.S. Dist. LEXIS 11564 (M.D. 
Tenn. 1982). 


sue manufacturer on state antitrust claim. 35 
A.L.R.6th 245. 

Stockholder’s action as remedy to recover 
damages for violation of anti-trust laws. 36 
A.L.R.2d 1345. 


47-25-107. Civil actions under §§ 47-25-101 — 47-25-106 — Evidence. 


(a) Upon the trial of any civil action against any person for a violation of any 
of the provisions of §§ 47-25-101 — 47-25-106, all officers, stockholders, and 
agents of such corporation, person, or copartnership shall be competent 
witnesses against the defendant, as such, on trial. 

(b) Such officers, stockholders, and agents may be compelled to testify 
against such defendant, and produce all books and papers in their custody or 
control pertinent to the issues in such action at or before the time of trial, and 
shall not be excused from producing any books or papers because they might 
tend to incriminate such witnesses, but nothing which such witness shall 
testify to, and no books or papers produced by the witness, shall in any manner 
be used against the witness in any criminal action to which the witness is a 
party. 


History. 
Acts 1891, ch. 218, § 7; Shan., § 3191; Code 
1932, § 5887; T.C.A. (orig. ed.), § 69-107. 


Law Reviews. 
Evening the Odds in Civil Litigation: A Pro- 
posed Methodology for Using Adverse Infer- 


Cited: 

Metropolitan Government of Nashville & Da- 
vidson County v. Ashland Oil, Inc., 529 F. Supp. 
407, 1982 U.S. Dist. LEXIS 10343 (M.D. Tenn. 
1982); State ex rel. Shriver v. Leech, 612 S.W.2d 
454, 1981 Tenn. LEXIS 412 (Tenn. 1981). 


ences When Nonparty Witnesses Invoke the 
Fifth Amendment, 42 Vand. L. Rev. 507 (1989). 


47-25-108. Connection of plaintiff with trust, etc., as defense. 


When action at law or suit in equity is commenced in any court, it is lawful, 
in the defense thereof, to plead in bar or in abatement of the action that the 
plaintiff, or any other person or corporation interested in the prosecution of the 
action, is a member or connected with, and the cause of action grows out of, 
some business or transaction with such trust, pool, contract, arrangement, or 
combination as described in either § 47-25-101 or § 47-25-102. 
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History. 
Acts 1891, ch. 218, § 5; Shan., § 3189; Code 
1932, § 5885; T.C.A. (orig. ed.), § 69-108. 


Cited: 
Metropolitan Government of Nashville & Da- 
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vidson County v. Ashland Oil, Inc., 529 F. Supp. 
407, 1982 U.S. Dist. LEXIS 10343 (M.D. Tenn. 
1982); Lynch Display Corp. v. Nat'l Souvenir 
Center, Inc., 640 S.W.2d 837, 1982 Tenn. App. 
LEXIS 493 (Tenn. Ct. App. 1982). 


NOTES TO DECISIONS 


Analysis 


1. Recovery of Advancements. 
2. Recovery of Penalty from Members. 


1. Recovery of Advancements. 

Where separate corporations were involved 
in undertakings in restraint of trade, and in 
furtherance of the undertakings, one advanced 
money to another, which became insolvent, the 
one making the advancement was not entitled 
to assert claim therefor as against other credi- 
tors of the insolvent concern. American Handle 


Co. v. Standard Handle Co., 59 S.W. 709, 1900 
Tenn. Ch. App. LEXIS 117 (1900). 


2. Recovery of Penalty from Members. 

An incorporated association cannot recover of 
its members the penalty prescribed for the 
violation of its bylaw, void as an illegal re- 
straint of trade, although the member violating 
the bylaw had indemnified himself, by illegally 
collecting the amount from another, as contem- 
plated by the bylaw. Bailey v. Association of 
Master Plumbers, 103 Tenn. 99, 52 S.W. 853, 
1899 Tenn. LEXIS 91, 46 L.R.A. 561 (1899). 


47-25-109. Giving away or underpricing goods prohibited — Samples 
excepted. 


(a) Itis unlawful for any person engaged in the business of manufacturing 
in this or any other state to give away or sell for a less price than the cost of 
manufacture, any manufactured article in this state, with the intent and 
purpose of destroying honest competition; provided, that nothing in this 
section shall be construed to prohibit the distribution to consumers of speci- 
mens of proprietary articles in good faith as samples. 

(b) Any person violating this section commits a Class C misdemeanor. 


History. Cited: 


Acts 1907, ch. 36, §§ 1, 2; 1907, ch. 360, § 1; 
Shan., §§ 3191a3, 3191a4; Code 19382, §§ 5889, 
5890; T.C.A. (orig. ed.), §§ 69-109, 69-110, 47- 


Morristown Block & Concrete Products Co. v. 
General Shale Products Corp., 660 F. Supp. 
429, 1986 U.S. Dist. LEXIS 19712 (E.D. Tenn. 


25-110; Acts 1989, ch. 591, § 113. 1986). 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
111. 


47-25-110. Agricultural cooperatives — Monopolization or restraint of 
trade. 


(a) If the commissioner of agriculture has reason to believe that any 
cooperative marketing association, organized or doing business in this state, 
under title 43, chapter 18, monopolizes or restrains trade to such an extent 
that the price of any agricultural product is unduly enhanced by reason 
thereof, the commissioner shall serve upon such association a complaint 
stating the charge in that respect, to which complaint shall be attached, or 
contained therein, a notice of hearing, specifying a day and place not less than 
thirty (30) days after the service thereof, requiring the association to show 
cause why an order should not be made directing the association to cease and 
desist from monopolization or restraint of trade. 
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(b) An association so complained of may, at the time and place so fixed, show 
cause why such order should not be entered. : 

(c) The evidence given on such a hearing shall be taken under such rules 
and regulations as the commissioner may prescribe, reduced to writing, and 
made a part of the record. 

(d) If, upon such hearing, the commissioner is of the opinion that such 
association monopolizes or restrains trade to such an extent that the price of 
any agricultural product is unduly enhanced thereby, the commissioner shall 
issue and cause to be served upon the association an order reciting the facts 
found by the commissioner, directing such association to cease and desist from 
monopolization or restraint of trade. 

(e) If such association fails or refuses or neglects to obey such order, the 
attorney general and reporter shall then proceed to take appropriate action 
against the association so offending, in a court of competent jurisdiction. Such 
court may, upon the conclusion of the hearing, enforce its decree by injunction 
or other appropriate remedy, but no injunction or extraordinary process shall 
issue until such association fails or refuses to comply with the terms and 
provisions of the warning order of the commissioner. 


History. 

Acts 1925, ch. 49, § 2; Shan. Supp., 
§ 3188a1; Code 1932, § 5891; T.C.A. (orig. ed.), 
§§ 69-111, 47-25-111. 


Compiler’s Notes. 
Former § 47-25-110, concerning penalties, 
was transferred to § 47-25-1009 in 1984. 


Law Reviews. 
The Tobacco Growers Association Case (Abe 
D. Waldauer), 5 Tenn. L. Rev. 123. 


Collateral References. 
Cooperative marketing of farm or dairy prod- 


ucts by producers’ associations. 25 A.L.R. 1113, 
33 A.L.R. 247, 47 A.L.R. 936, 77 A.L.R. 405, 98 
A.L.R. 1406, 12 A.L.R.2d 130. 

Farmers, legality of combination among. 11 
A.L.R. 1185, 180 A.L.R. 1326. 

Provisions of articles or bylaws of nonprofit 
corporation or association formed by business 
competitors whereby the amount of dues of 
respective members varies according to the 
amount of business done by them, as contrary 
to public policy. 161 A.L.R. 795. 


47-25-111. Coal — Agreement to restrict output. 


Any person who, directly or indirectly, enters into a conspiracy or agreement 
with intent to limit the output of coal in this state, for the purpose of raising 
the price to the consumer, or to any intermediate dealer, or who enters into any 
conspiracy or agreement, directly or indirectly, of any nature whatsoever to so 
raise the price of coal to the consumer or to any intermediate dealer, commits 
a Class C misdemeanor. 


History. Cross-References. 
Acts 1897, ch. 93, § 1; Shan., § 3191a2; Acts Penalty for Class C misdemeanor, § 40-35- 
1917, ch. 138, § 1; Code 1932, § 5888; T.C.A. 111. 
(orig. ed.), §§ 69-112, 47-25-112; Acts 1989, ch. 
591, § 113. 


Compiler’s Notes. 
Former § 47-25-111 was transferred to § 47- 
25-110 in 1984. 
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47-25-112. News services, etc. — Discrimination prohibited. 


(a) It is unlawful for any person, firm, or corporation, or any association or 
combination of corporations, firms, or persons, engaged in the business of 
buying, gathering, or accumulating information or news, or vending, supply- 
ing, distributing, or publishing information or news, to refuse to vend, supply, 
distribute, or publish such information or news to any person, firm, or 
corporation, conducting a newspaper in this state, offering to pay for the 
information or news, or to make discrimination in any manner between 
persons, firms, or corporations conducting newspapers in this state in the 
vending, supplying, distributing or publishing of such information or news. 

(b) It is unlawful for any agent or employee in this state of a person, firm, or 
corporation, or association or combination of corporations, firms, or persons 
engaged in the business of gathering, accumulating, vending, supplying, and 
distributing news or information, to assist in the carrying on or conducting of 
such business when such person, firm, or corporation, or association of such 
persons, firms, or corporations, have refused to furnish news or information 
without discrimination in price, method of supply, or otherwise to any person, 
firm, or corporation conducting a newspaper in this state and desiring to be 
supplied with such information or news. 

(c) Any person, firm, or corporation violating this section, or aiding or 
abetting in the violation of this section, commits a Class C misdemeanor. Each 
violation constitutes a separate offense. 


History. T.C.A. (orig. ed.), § 69-112) was transferred in 
Acts 1899, ch. 286, §§ 1-8; Shan., 1984 to § 47-25-111. 

§§ 3608a110-3608a112; Code 1932, §§ 6759- 

6761; T.C.A. (orig. ed.), §§ 69-113 — 69-115, Cross-References. 

47-25-113 — 47-25-115; Acts 1989, ch. 591, Penalty for Class C misdemeanor, § 40-35- 


§ 118. 111. 
Compiler’s Notes. Textbooks. 
Provisions formerly appearing as § 47-25- Tennessee Jurisprudence, 20 Tenn. Juris., 


112 (Acts 1897, ch. 93, § 1; Shan., § 3191a2; Newspapers, § 3. 
Acts 1917, ch. 188, § 1; Code 1932, § 5888; 


47-25-113. [Transferred.] 


Compiler’s Notes. ing news services, were transferred to § 47-25- 
Former §§ 47-25-113 — 47-25-115, concern- 112 in 1984. 


47-25-114. [Transferred.] 


Compiler’s Notes. ing news services, were transferred to § 47-25- 
Former §§ 47-25-113 — 47-25-115, concern- 112 in 1984. 


47-25-115. [Transferred.] 


Compiler’s Notes. ing news services, were transferred to § 47-25- 
Former §§ 47-25-113 — 47-25-115, concern- 112 in 1984. 


47-25-201 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 


734 


PART 2 
UNFAIR SALES LAW 


47-25-201. Short title. 


This part may be cited as the “Unfair Sales Law.” 


History. 

Acts 1937, ch. 69, § 6; C. Supp. 1950, 
§ 6770.6 (Williams, § 6770.12); T.C.A. (orig. 
ed.), § 69-301. 


Textbooks. 

Tennessee Jurisprudence, 24 Tenn. Juris., 
Trademarks, Trade Names and Unfair Compe- 
tition, §§ 1, 4. 


Law Reviews. 
Statutory Restrictions on Selling Below Cost 
(Homer Clark), 11 Vand. L. Rev. 105. 


47-25-202. Part definitions. 


Cited: 
Walker v. Bruno’s, Inc., 650 S.W.2d 357, 1983 
Tenn. LEXIS 775 (Tenn. 1983). 


Collateral References. 

Giving of trading stamps, premiums, or the 
like, as violation of statute prohibiting sales 
below cost. 70 A.L.R.2d 1080. 

Validity, Construction, and Application of 
State Statutory Provisions Prohibiting Sale of 
Gasoline Below Cost. 26 A.L.R.6th 249. 


As used in this part, unless the context otherwise requires: 
(1)(A) “Cost to the retailer” means whichever is lower of the following: 
(i) The purchase price of the product or commodity to the retailer at 
the retail outlet when the invoice is dated not more than sixty (60) days 
prior to the sale of such product or commodity by the retailer; or 
(ii) The replacement cost of such product or commodity to the retailer 
at the time of sale in the quantity last purchased by the retailer; 
less any legitimate trade discounts, but exclusive of cash discounts for 
prompt payment, and plus a mark-up amounting to not less than the 
minimum cost of distribution by the most efficient retailer, which mark- 
up, in the absence of proof to the contrary, shall be six percent (6%); 

(B) In all retail sales involving more than one (1) item or commodity, the 
retailer’s price on individual items or commodities shall be computed on 
the “cost to the retailer” as herein defined; 

(C) “Cost to the retailer” in either of the above definitions includes as a 
part thereof any and all taxes and/or licenses levied against the item or 
items by the federal, state, county or municipal government; 

(D) “Cost to the retailer” must be bona fide cost, and sales to retailers at 
prices which cannot be justified by existing market conditions within this 
state shall not be used as a basis for computing costs with respect to sales 


by retailers; 


(2)(A) “Cost to the wholesaler” means and includes whichever is lower of 


the following: 


(i) The purchase price of the product or commodity to the wholesaler 
when the invoice is dated not more than sixty (60) days prior to the sale 
of such product or commodity by the wholesaler; or 

(ii) The replacement cost of such product or commodity to the 
wholesaler at the time of sale in the quantity last purchased by the 


wholesaler; 
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less any legitimate trade discounts, but exclusive of cash discounts for 

prompt payment; 

(B) In all wholesale sales involving more than one (1) item or commod- 
ity, the wholesaler’s selling price on individual items or commodities shall 
be computed on the “cost to wholesaler,” as herein defined; 

(C) “Cost to the wholesaler” must be bona fide cost, and sales to 
wholesalers at prices which cannot be justified by existing market condi- 
tions within this state shall not be used as a basis for computing costs with 
respect to sales by wholesalers; 

(3) “Retailer” means and includes every person, partnership, firm, corpo- 
ration or association engaged in the business of making sales at retail within 
this state; 

(4) “Sale at retail,” “sales at retail” or “retail sale” means and includes any 
transfer, made in the ordinary course of trade or in the usual prosecution of 
the seller’s business, of title to tangible personal property to the purchaser 
for use or consumption and for a valuable consideration. “Sale at retail,” 
“sales at retail” or “retail sale” mean any transfer of such property where 
title is retained as security for the purchase price but is intended to be 
transferred later; 

(5) “Sale at wholesale,” “sales at wholesale” or “wholesale sales” means 
and includes any transfer, for a valuable consideration made in the ordinary 
course of trade or the usual prosecution of the seller’s business, of title to 
tangible personal property to the purchaser for resale either in its original 
form or as processed or prepared for resale by hotels, cafes, or hospitals or 
other institutions. “Sale at wholesale,” “sales at wholesale” or “wholesale 
sales” mean any transfer of such property where title is retained as security 


for the purchase price but is intended to be transferred later; and 
(6) “Wholesaler” means and includes every person, partnership, firm, 
corporation, or association engaged in the business of making sales at 


wholesale within this state. 


History. 

Acts 1937, ch. 69, § 1; 1941, ch. 85, § 1; C. 
Supp. 1950, § 6770.7; T.C.A. (orig. ed.), § 69- 
302. 


Section to Section References. 
This section is referred to in § 47-25-602. 


Textbooks. 

Tennessee Jurisprudence, 24 Tenn. Juris., 
Trademarks, Trade Names and Unfair Compe- 
tition, § 1. 


Law Reviews. 

Advising Your Client on Fair Trade in Ten- 
nessee (Thomas M. Keeling), 34 Tenn. L. Rev. 
260. 


Cited: 

Davis-Watkins Co. v. Service Merchandise 
Co., 500 F. Supp. 1244, 1980 U.S. Dist. LEXIS 
14422 (M.D. Tenn. 1980); GHEM, Inc. v. Mapco 
Petroleum, Inc., 850 S.W.2d 447, 1993 Tenn. 
LEXIS 113 (Tenn. 1993). 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. Cost to the Retailer. 
3. Sales Below Cost. 


1. Constitutionality. 
This section does not discriminate against 
inefficient retailers since the markup of the 


most efficient retailer is available to the trade 
so that the minimum markup of such most 
efficient retailer is available to all retailers. 
Rust v. Griggs, 172 Tenn. 565, 113 S.W.2d 733, 
1937 Tenn. LEXIS 98 (1938). 

This section does not impose a burden on 
interstate commerce as to buyers who buy 
outside the state at a price below the existing 


47-25-203 


market price in the state since under these 
provisions the local merchant cannot use some 
exceptional sales price made to him not justi- 
fied by market conditions whether made in this 
state or another state. Rust v. Griggs, 172 Tenn. 
565, 113 S.W.2d 733, 1937 Tenn. LEXIS 98 
(1938). 


2. Cost to the Retailer. 

The provision that the markup “in the ab- 
sence of proof to the contrary shall be six 
percent (6%)” is a rule of evidence adopted by 
the general assembly making a markup of less 
than six percent prima facie evidence that a 
sale has been made at less than the minimum 
cost of distribution but the presumption thus 
created may be rebutted by the party accused. 
Rust v. Griggs, 172 Tenn. 565, 113 S.W.2d 733, 
1937 Tenn. LEXIS 98 (1938). 

The words “most efficient retailer” were not 
intended to designate any particular individual 
but are used in a generic sense. Rust v. Griggs, 
172 Tenn. 565, 113 S.W.2d 733, 1937 Tenn. 
LEXIS 98 (1938). 


3. Sales Below Cost. 
Where retailer sold two items at a loss but 
sold a number of other items at more than the 


47-25-203. Legislative policy. 
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prevailing market price and advertised such 
items with a heading “Pay Cash; Pay Less” 
such practices were in violation of this part in 
that they constituted unfair competition, 
tended to put competitors out of business and 
unreasonably restrained trade. Rust v. Griggs, 
172 Tenn. 565, 113 S.W.2d 733, 1937 Tenn. 
LEXIS 98 (1938). 

Under this part, sales below cost are only 
prohibited when engaged in with the intent to 
injure competitors and to lessen competition. 
Acme Distributing Co. v. Thoni, 23 Tenn. App. 
638, 1386 S.W.2d 734, 1939 Tenn. App. LEXIS 70 
(Tenn. Ct. App. 1939). 

In suit to enjoin owner of filling station from 
selling gasoline at less than the cost price plus 
a markup equal to “the minimum cost of distri- 
bution by the most efficient retailer,” complain- 
ant did not make out cause of action in that it 
failed to show the cost of distribution by the 
most efficient retailer, or that defendant’s price 
was fixed with intent to injure competitors or 
lessen competition, or that defendant deceived 
or misled any purchaser. Acme Distributing Co. 
v. Thoni, 23 Tenn. App. 638, 186 S.W.2d 734, 
1939 Tenn. App. LEXIS 70 (Tenn. Ct. App. 
1939). 


It is declared that advertising, offers to sell, or sales by retailers or 
wholesalers at less than cost, as defined in this part, with the intent or effect 
of inducing the purchase of other merchandise or of unfairly diverting trade 
from a competitor or otherwise injuring a competitor, impair and prevent fair 
competition, injure public welfare, and are unfair competition and contrary to 
public policy, where the result of such advertising, offers, or sales is to tend to 
deceive or mislead any purchaser or prospective purchaser or to substantially 
lessen competition or unreasonably restrain trade or to tend to create a 
monopoly in any line of commerce. It is further declared that such advertising, 
offers, or sales by any retailer or wholesaler with such intent or effect or result 
are in contravention of the policy of this part. 


History. 
Acts 1937, ch. 69, § 2; C. Supp. 1950, 
§ 6770.8; T.C.A. (orig. ed.), § 69-303. 


bidding unfair trade practice or competition by 
discriminatory allowance of rebates, commis- 
sions, discounts, or the like. 54 A.L.R.2d 1187, 
41 A.L.R.4th 675. 

Prices, validity, construction and application 
of statute prohibiting sale of commodities below 
cost. 41 A.L.R.4th 612. 

Trade dress simulation of cosmetic products 
as unfair competition. 86 A.L.R.3d 505. 


Law Reviews. 
Resale Price Maintenance (Stanley D. Rose), 
3 Vand. L. Rev. 24. 


Collateral References. 
Construction and effect of state statute for- 


47-25-204. Exemptions. 


This part does not apply to sales at retail or sales at wholesale made: 
(1) In an isolated transaction and not in the usual course of business; 
(2) Where merchandise is sold in bona fide clearance sales, if advertised, 
marked and sold as such; 
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(3) Where highly perishable merchandise must be promptly sold in order 
to forestall loss; 

(4) Of imperfect or actually damaged merchandise, or merchandise which 
is being discontinued, if advertised, marked, and sold as such; 

(5) Of merchandise sold upon the complete final liquidation of any 
business; | 

(6) Of merchandise sold for charitable purposes or to unemployment relief 
agencies; 

(7) Of merchandise sold on contract to departments of government and 
governmental institutions; 

(8) In meeting the legal price of a competitor on merchandise which is the 
same as to comparable competitive factors, such as weight, quantity, quality, 
pack, brand, or packaging; or 

(9) By any officer acting under the order or direction of any court. 


History. Cited: 
Acts 1937, ch. 69, § 5; C. Supp. 1950, Hogue v. Kroger Co., 210 Tenn. 1, 356 S.W.2d 
§ 6770.11; T.C.A. (orig. ed.), § 69-304. 267, 1962 Tenn. LEXIS 406 (1962); GHEM, Inc. 


v. Mapco Petroleum, Inc., 850 S.W.2d 447, 1993 


Cross-Ref: t 
ross-Keferences Tenn. LEXIS 113 (Tenn. 1993). 


Municipal regulation of liquidation sales, 
title 6, ch. 55, part 4. 


Section to Section References. 
This section is referred to in §§ 47-25-602, 
47-25-611. 


47-25-205. Sales below cost — Penalties — Evidence. 


(a) Any retailer who, in contravention of the policy of this part, advertises, 
offers to sell, or sells at retail any merchandise at less than cost to the retailer, 
as defined in this part, commits a Class C misdemeanor. 

(b) Any wholesaler who, in contravention of the policy of this part, adver- 
tises, offers to sell, or sells at wholesale any merchandise at less than cost to 
the wholesaler, as defined in this part, commits a Class C misdemeanor. 

(c) Proof of any such advertising, offer to sell, or sale by any retailer or 
wholesaler in contravention of the policy of this part shall be prima facie 
evidence of a violation of this part. 


History. Cross-References. 

Acts 1937, ch. 69, § 3; C. Supp. 1950, Penalty for Class C misdemeanor, § 40-35- 
§ 6770.9; T.C.A. (orig. ed.), § 69-305; Acts 111. 
1989, ch. 591, § 113. 


47-25-206. Injunction restraining unlawful sales. 


In addition to the penalties provided in this part, the district attorney 
general of any county or any person damaged, or who is threatened with loss 
or damage, by reason of a violation of this part, has the right to apply for an 
injunction, and any court of competent jurisdiction has the power to restrain 
sales in violation of this part. 


47-25-301 


History. 
Acts 1937, ch. 69, § 4; C. Supp. 1950, 
§ 6770.10; T.C.A. (orig. ed.), § 69-306. 


Textbooks. 

Tennessee Jurisprudence, 24 Tenn. Juris., 
Trademarks, Trade Names and Unfair Compe- 
tition, § 4. 
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Law Reviews. 
The Tennessee Court Systems — Prosecu- 
tion, 8 Mem. St. U.L. Rev. 477. 


Cited: 

Davis-Watkins Co. v. Service Merchandise 
Co., 500 F. Supp. 1244, 1980 U.S. Dist. LEXIS 
14422 (M.D. Tenn. 1980). 


NOTES TO DECISIONS 


Analysis 


1. General Injunction. 

2. Cessation of Business. 

3. Standing to Seek Injunction. 
1 


. General Injunction. 

Under this section, a defendant should not be 
enjoined in general terms from violating this 
part in the future in every particular but should 
only be enjoined from further like violations, 
since to enjoin such defendant in general terms 
would compel him to conduct his business un- 
der the jeopardy of punishment for violating a 
general injunction. Rust v. Griggs, 172 Tenn. 
565, 113 S.W.2d 733, 1937 Tenn. LEXIS 98 
(1938). 


2. Cessation of Business. 

Where retail grocery chain had ceased to do 
business in Tennessee after commencement of 
suit for injunction and damages for alleged 
violation of this statute, injunction did not lie 
but defendant remained in court on question of 
damages. Hogue & Knott v. Kroger Co., 481 
S.W.2d 784, 1971 Tenn. App. LEXIS 249 (Tenn. 
Ct. App. 1972). 


3. Standing to Seek Injunction. 

Complainants who deliberately violated this 
part did not have standing to enjoin competi- 
tors from violating other unfair sales laws. 
Hogue & Knott v. Kroger Co., 481 S.W.2d 784, 
1971 Tenn. App. LEXIS 249 (Tenn. Ct. App. 
1972). 


PART 3 
UNFAIR CIGARETTE SALES 


47-25-301. Short title. 


This part shall be known and may be cited as the “Unfair Retailer’s 


Cigarette Sales Law.” 


History. 

Acts 1949, ch. 68, § 1; C. Supp. 1950, 
§ 6770.12 (Williams, § 6770.44); T.C.A. (orig. 
ed.), § 69-401; Acts 1998, ch. 768, § 1. 


Cross-References. 

Tobacco tax law enforcement and administra- 
tion fee allocated for enforcement and adminis- 
tration of unfair cigarette sales law, § 67-4- 
1025. 


Section to Section References. 
This part is referred to in § 67-4-1025. 


Cited: 

Hogue & Knott v. Kroger Co., 481 S.W.2d 784, 
1971 Tenn. App. LEXIS 249 (Tenn. Ct. App. 
1972); Walker v. Bruno’s, Inc., 650 S.W.2d 357, 
1983 Tenn. LEXIS 775 (Tenn. 1983). 


NOTES TO DECISIONS 


1. Constitutionality. 

The Unfair Cigarette Sales Law, making evi- 
dence of selling below the statutorily mandated 
cost prima facie evidence of the intent to injure 
competitors, is not violative of due process 
because it shifts the burden of proof to the 
defendant in a criminal prosecution for violat- 
ing the act. Forrest City Grocery Co. v. Tennes- 
see Dep’t of Revenue, 917 S.W.2d 247, 1995 
Tenn. App. LEXIS 673 (Tenn. Ct. App. 1995). 


The Unfair Cigarette Sales Law does not 
violate the Sherman Anti-Trust Act (15 U.S.C. 
§ 1 et seq.) and is not unconstitutional under 
the supremacy clause (U.S. Const. Art. VI, § 2). 
Forrest City Grocery Co. v. Tennessee Dep’t of 
Revenue, 917 S.W.2d 247, 1995 Tenn. App. 
LEXIS 673 (Tenn. Ct. App. 1995). 
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47-25-302. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Basic cost of cigarettes” means the invoice cost of cigarettes to the 
retailer or the replacement cost of cigarettes to the retailer within thirty (30) 
days prior to the date of sale, in the quantity last purchased, whichever is 
lower, absent any cash or other discounts and/or concessions of any kind, to 
which shall be added the full face value of any stamps which may be required 
by any cigarette tax law of this state now in effect or hereafter enacted, and 
any other taxes or fees imposed by title 67, chapter 4, part 10, if not already 


included by the manufacturer in this list price; 

(2) “Commissioner” means the commissioner of revenue; 

(3) “Cost of doing business by the retailer” is eight percent (8%) of the 
basic cost of cigarettes to the retailer; 

(4) “Cost to the retailer” means the “basic cost of cigarettes” to the retailer 
plus the “cost of doing business by the retailer;” 

(5) “Retailer” has the same meaning ascribed to the words “retail dealer” 


in § 67-4-1001; 


(6) “Sell at retail,” “sales at retail” or “retail sales” means and includes 
any transfer of title to tangible personal property for a valuable consider- 
ation made in the ordinary course of trade or usual prosecution of the seller’s 
business, to the purchaser for consumption or use; and 

(7) “Tobacco distributor” or “person” has the same meaning as ascribed in 


§ 67-4-1001. 


History. 

Acts 1949, ch. 68, § 3; C. Supp. 1950, 
§ 6770.13 (Williams, § 6770.46); T.C.A. (orig. 
ed.), § 69-402; Acts 1985, ch. 179, § 1; 1998, ch. 
768, § 1. 


Law Reviews. 
Advising Your Client on Fair Trade in Ten- 


nessee (Thomas M. Keeling), 34 Tenn. L. Rev. 
260. 


Cited: 

Forrest City Grocery Co. v. Tennessee Dep’t 
of Revenue, 917 S.W.2d 247, 1995 Tenn. App. 
LEXIS 673 (Tenn. Ct. App. 1995). 


NOTES TO DECISIONS 


1. Wholesaler. 

The definition of wholesaler in this law can- 
not be used to enlarge the definition of “whole- 
sale dealer” as found in the Tobacco Tax Law 


(title 67, ch. 4, part 10). White Stores, Inc. v. 
Atkins, 202 Tenn. 180, 303 S.W.2d 720, 1957 
Tenn. LEXIS 378 (1957). 


47-25-303. Sales below cost — Evidence — Enforcement by department 


of revenue. 


(a) It is a Class C misdemeanor for any retailer, with intent to injure 
competitors or destroy substantially or lessen competition, to advertise, offer to 
sell, or sell at retail, cigarettes at less than cost to the retailer. 

(b) Evidence of advertisement, offering to sell or sale of cigarettes by any 
retailer at less than cost to the retailer shall be prima facie evidence of both a 
violation of the Unfair Retailer’s Cigarette Sales Law, compiled in this part, 
and of intent to injure competitors or destroy substantially or lessen competi- 


tion. 


47-25-304 
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(c) It is the intention of the general assembly that this part be enforced by 


the department of revenue. 


History. 

Acts 1949, ch. 68, § 4; C. Supp. 1950, 
§ 6770.14 (Williams, § 6770.47); T.C.A. (orig. 
ed.), § 69-403; Acts 1991, ch. 259, §§ 1, 2; 1997, 
ch. 258, § 1; 1998, ch. 768, § 1. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
111. 


¢ 


Cited: 

Forrest City Grocery Co. v. Tennessee Dep’t 
of Revenue, 917 S.W.2d 247, 1995 Tenn. App. 
LEXIS 673 (Tenn. Ct. App. 1995). 


Collateral References. 

Prices, validity, construction and application 
of statute prohibiting sale of commodities below 
cost. 41 A.L.R.4th 612. 


Law Reviews. 
Statutory Restrictions on Selling Below Cost 
(Homer Clark), 11 Vand. L. Rev. 105. 


47-25-304. Liability of officers or agents. 


Any individual who, as a director, officer, partner, member, or agent of any 
person violating this part, assists or aids, directly or indirectly, in such 
violation, equally with the person for whom such individual acts, commits a 
Class C misdemeanor. 


History. Cross-References. 
Acts 1949, ch. 68, § 6; C. Supp. 1950, Penalty for Class C misdemeanor, § 40-35- 
§ 6770.16 (Williams, § 6770.49); T.C.A. (orig. 111. 
ed.), § 69-406; Acts 1989, ch. 591, § 113; T.C.A. 
(orig. ed.), § 47-25-306; Acts 1998, ch. 768, § 1. 


47-25-305. Contracts in violation of part void. 


Any contract, express or implied, made by any person, firm, or corporation in 
violation of any of the provisions of this part is declared to be an illegal and 
void contract and no recovery thereon shall be had. 


History. 
Acts 1949, ch. 68, § 9; C. Supp. 1950, 
§ 6770.19 (Williams, § 6770.52); T.C.A. (orig. 


ed.), § 69-407; T.C.A. (orig. ed.), § 47-25-307; 
Acts 1998, ch. 768, § 1. 


47-25-306. Injunction — Damages. 


(a)(1) Any person injured by any violation of this part, or any trade 
association which is representative of such a person, may maintain an action 
in any court of equitable jurisdiction to prevent, restrain, or enjoin such 
violation. 

(2) If, in such action, a violation of this part shall be established, the court 
shall enjoin and restrain or otherwise prohibit such violation and, in 
addition thereto, shall assess in favor of the plaintiff and against the 
defendant the costs of the suit. 

(3) In such action, it shall not be necessary that actual damages to the 
plaintiff be alleged or proved, but where alleged and proved, the plaintiff in 
the action, in addition to such injunctive relief and costs of suit, shall be 
entitled to recover from the defendant the amount of actual damages 
sustained by the plaintiff. 

(b) In the event no injunctive relief is Aes or required, any person injured 
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by a violation of this part may maintain an action for damages alone in any 
court of general jurisdiction, and the measure of damages in such action shall 
be the same as prescribed in subsection (a). 


History. Compiler’s Notes. 

Acts 1949, ch. 68, § 12; C. Supp. 1950, Former § 47-25-306, concerning liability of 
§ 6770.22 (Williams, § 6770.55); T.C.A. (orig. officers or agents, was transferred to § 47-25- 
ed.), § 69-409; T.C.A. (orig. ed.), § 47-25-309; 304 by Acts 1998, ch. 768, § 1. 

Acts 1998, ch. 768, § 1. 


47-25-307. Combined sales, coupon offers, etc. 


In all advertisements, offers for sale, or sales involving two (2) or more items, 
at least one (1) of which items is cigarettes, at a combined price, and in all 
advertisements, offers for sale, or sales involving the giving of any concession 
of any kind whatsoever (whether coupons or otherwise), the retailer’s selling 
price shall not be below the cost to the retailer of all articles, products, 
commodities, and concessions included in such transactions. 


History. Compiler’s Notes. 

Acts 1949, ch. 68, § 13; C. Supp. 1950, Former § 47-25-307, voiding contracts in vio- 
§ 6770.23 (Williams, § 6770.56); T.C.A. (orig. lation of this part, was transferred to § 47-25- 
ed.), § 69-410; T.C.A. (orig. ed.), § 47-25-310; 305 by Acts 1998, ch. 768, § 1. 

Acts 1998, ch. 768, § 1. 


47-25-308. Enforcement — Penalties — Hearings. 


(a) The department of revenue, through the commissioner, shall administer 
and enforce this part. 

(b)(1) For an initial violation or noncompliance with any provision of this 

part by a retail dealer, a penalty shall be imposed not to exceed two hundred 

fifty dollars ($250); 

(2) For any second violation or noncompliance with any provision of this 
part by any person who has previously been found in violation of subdivision 
(b)(1), a penalty shall be imposed not to exceed five hundred dollars ($500); 
and 

(3) For any subsequent violation or violations or noncompliance with any 
provision of this part, by any person who has previously been found in 
violation of subdivision (b)(2), a penalty shall be imposed not to exceed one 
thousand dollars ($1,000). 

(c) Any person whose license is revoked or suspended under this section, 
and who continues to engage in the unauthorized sale, distribution or handling 
of cigarettes in this state, either directly or through any agent or third party 
acting on behalf of such person, shall be charged with an additional violation 
of this part and shall also be in violation of § 67-4-1015. 

(d) Any person who is adversely affected by a decision of the commissioner 
may petition the department of revenue for a hearing pursuant to § 67-1-105, 
which will be held in accordance with the Uniform Administrative Procedures 
Act, compiled in title 4, chapter 5, part 3. 

(e) In enforcing this part, the commissioner shall consider the cost and 
effectiveness of administration and endeavor to administer this part in the 
most cost-efficient manner. 


47-25-309 


History. 

Acts 1949, ch. 68, § 14; C. Supp. 1950, 
§ 6770.24 (Williams, § 6770.57); impl. am. 
Acts 1959, ch. 9, § 14; T.C.A. (orig. ed.), § 69- 
411; Acts 1985, ch. 179, § 3; 1986, ch. 940, § 2; 
1988, ch. 958, § 1; 1991, ch. 259, § 3; T.C.A. 
(orig. ed.), § 47-25-311; Acts 1998, ch. 768, § 1. 


Compiler’s Notes. 
Former § 47-25-308 (Acts 1949, ch. 68, § 14; 
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C. Supp. 1950, § 6770.24 (Williams, 
§ 6770.57); impl. am. Acts 1959, ch. 9, § 14; 
T.C.A. (orig. ed.), § 69-411; Acts 1985, ch. 179, 
§ 3; 1986, ch. 940, § 2; 1988, ch. 958, § 1; 1991, 
ch. 259, § 3), concerning sales by wholesalers 
to wholesalers or distributors, was repealed by 
Acts 1998, ch. 768, § 1. 


This part does not apply to sales at retail made where cigarettes are: 

(1) Advertised, offered for sale, or sold in bona fide clearance sales for the 
purpose of discontinuing trade in such cigarettes and the advertising, offer 
to sell, or sale shall state the reason thereof and the quantity of such 
cigarettes advertised, offered for sale, or to be sold; 

(2) Advertised, offered for sale, or sold as imperfect or damaged and the 
advertising, offer to sell, or sale shall state the reason thereof and the 
quantity of such cigarettes advertised, offered for sale, or to be sold; 

(3) Sold upon the complete final liquidation of a business; or 

(4) Advertised, offered for sale, or sold by any fiduciary or other officer 
acting under the order or direction of any court. 


History. 

Acts 1949, ch. 68, §§ 7, 8; C. Supp. 1950, 
§§ 6770.17, 6770.18 (Williams, §§ 6770.50, 
6770.51); T.C.A. (orig. ed.), §§ 69-412, 69-413, 
47-25-312, 47-25-313; Acts 1985, ch. 179, § 4; 
T.C.A. (orig. ed.), § 47-25-312; Acts 1998, ch. 
768, § 1. 


Compiler’s Notes. 

Former § 47-25-309, concerning injunctions 
and damages, was transferred to § 47-25-306 
by Acts 1998, ch. 768, § 1. 


47-25-310. Participation by retailer in certain special programs. 


Participation in a manufacturer’s incentive program, discount price program 
or special price program shall not cause a retailer to be in violation of this part. 


History. 
Acts 1998, ch. 768, § 1. 


Compiler’s Notes. 
Former § 47-25-310, concerning combined 


47-25-311. [Transferred.] 


Compiler’s Notes. 
Former §§ 47-25-311 and 47-25-312, con- 
cerning enforcement, penalties, hearings and 


47-25-312. [Transferred.] 


Compiler’s Notes. 
Former §§ 47-25-311 and 47-25-312, con- 
cerning enforcement, penalties, hearings and 


sales, coupon offers, etc., was transferred to 
§ 47-25-307 by Acts 1998, ch. 768, § 1. 


exemptions, were transferred to §§ 47-25-308 
and 47-25-309, respectively, by Acts 1998, ch. 
768, § 1. 


exemptions, were transferred to §§ 47-25-308 
and 47-25-309, respectively, by Acts 1998, ch. 
768, § 1. 
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47-25-313. [Transferred.] 


Compiler’s Notes. 
Former § 47-25-313, concerning exempted 
sales, was transferred to § 47-25-312 in 1984. 


PART 4 
TRADEMARKS ON DRUGS 


47-25-401. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Deceptive imitation” means any imitation calculated or likely to 
deceive purchasers exercising the care ordinarily exercised in buying; 

(2) “Drug” includes all preparations recognized in the United States 
Pharmacopoeia or National Formulary for internal or external use, and any 
substance or mixture of substances intended to be used for the cure, 
mitigation, or prevention of diseases of either humans or other animals; 

(3) “Misbranded” means a drug the container of which bears a counterfeit, 
copy, or deceptive imitation of any trademark; 

(4) “Owner” means the person having the right to the use of a trademark. 
A subsisting certificate of registration under the laws of this state or of the 
United States shall constitute prima facie evidence of ownership; 

(5) “Person” includes any individual, partnership, corporation, or associa- 
tion; and 

(6) “Trademark” includes any trade or identifying mark, term, design, 
device, label, slogan, dress, or other means by which the goods of any 
producer, manufacturer, packer, owner, or seller may be identified. 


History. 

Acts 1933, ch. 113, § 1; C. Supp. 1950, 
§ 6594.1; T.C.A. (orig. ed.), §§ 69-513, 47-25- 
413. 


Compiler’s Notes. 
Former sections 47-25-401 — 47-25-412 (Acts 
1905, ch. 21, §§ 1-8; Shan., §§ 3478a15- 


3473a23; Code 1932, §§ 6762-6770; Acts 1951, 
ch. 255, § 1 (Williams, §§ 6762-6770); 1961, ch. 
304, §§ 1, 2; 1974, ch. 648, § 1; 1980, ch. 551, 
§ 1; 1982, ch. 698, § 1) concerning trademarks 
and labels were repealed by Acts 1982, ch. 698, 
§ 1. For law concerning trademarks generally, 
see part 5 of this chapter. 


47-25-402. Liability of employer for acts of employees. 


In proceedings for the violation of this part, an act or omission of any 
individual acting for a partnership, corporation, or association, or the act or 
omission of an officer or employee of any partnership, corporation, or associa- 
tion within the scope of that person’s office or employment, shall be deemed to 
be the act or omission of such partnership, corporation, or association, as well 
as of the individual. 


History. 

Acts 1933, ch. 118, § 1; C. Supp. 1950, 
§ 6594.1; T.C.A. (orig. ed.), §§ 69-514, 47-25- 
414. 


Compiler’s Notes. 

Former sections 47-25-401—47-25-412 (Acts 
1905, ch. 21, §§ 1-8; Shan., §§ 3473a15- 
3473a23; Code 1932, §§ 6762-6770; Acts 1951, 
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ch. 255, § 1 (Williams, §§ 6762-6770); 1961, ch. 
304, §§ 1, 2; 1974, ch. 648, § 1; 1980, ch. 551, 
§ 1; 1982, ch. 698, § 1) concerning trademarks 


and labels were repealed by Acts 1982, ch. 698, 
§ 1. For law concerning trademarks generally, 
see part 5 of this chapter. . 


47-25-403. Prohibited acts. 


It is unlawful for any person without the written authority of the owner of a 
trademark for a drug to do or be concerned in the doing of any of the following 
acts: 

(1) Making or causing to be made, selling, possessing, or using commer- 
cially any counterfeit, copy, or deceptive imitation of such trademark or any 
package or label bearing or containing any such counterfeit, copy, or 
deceptive imitation; 

(2) Knowingly receiving, keeping or having in the person’s possession or 
under the person’s control, selling, offering for sale, or disposing of any drug 
bearing any counterfeit, copy, or deceptive imitation of such trademark or in 
any package or under any label bearing any such counterfeit, copy, or 
deceptive imitation; 

(3) Making or causing to be made or knowingly possessing, selling, 
disposing of, delivering, or offering to deliver to any person a die, plate, 
block, stone, type-face, matrix, or other means of printing, lithographing, or 
otherwise making a counterfeit, copy, or deceptive imitation of such trade- 
mark; or 

(4) Knowingly misrepresenting orally or by advertisement or artifice the 
manufacture or origin or commercial sponsorship of any drug sold, offered, 
or exposed for sale. 


History. 3473a23; Code 1932, §§ 6762-6770; Acts 1951, 


Acts 1933, ch. 113, § 2; C. Supp. 1950, 
§ 6594.2; T.C.A. (orig. ed.), §§ 69-515, 47-25- 
415. 


Compiler’s Notes. 
Former sections 47-25-401—47-25-412 (Acts 


ch. 255, § 1 (Williams, §§ 6762-6770); 1961, ch. 
304, §§ 1, 2; 1974, ch. 648, § 1; 1980, ch. 551, 
§ 1; 1982, ch. 698, § 1) concerning trademarks 
and labels were repealed by Acts 1982, ch. 698, 
§ 1. For law concerning trademarks generally, 


1905, ch. 21, §§ 1-8; Shan., §§ 3473a15- see part 5 of this chapter. 


47-25-404. Prosecution — Fees of officers. 


It is made the duty of the sheriff of any county of this state or health officers, 
peace officers, inspectors, or boards of pharmacy and other officers to assist and 
cooperate with the prosecuting attorney in the investigation of any violation of 
this part, including the procurement of evidence for the support of the 
prosecution, which may be instituted by the prosecuting attorney, and for such 
services the sheriff or other officer shall be allowed and paid the same fees for 
travel and sustenance as are usually allowed in other criminal proceedings. 


History. 

Acts 1933, ch. 113, § 4; C. Supp. 1950, 
§ 6594.4; T.C.A. (orig. ed.), §§ 69-516, 47-25- 
416. 


Compiler’s Notes. 

Former sections 47-25-401—47-25-412 (Acts 
1905, ch. 21, §§ 1-8; Shan., §§ 3473a15- 
3473a23; Code 1932, §§ 6762-6770; Acts 1951, 


ch. 255, § 1 (Williams, §§ 6762-6770); 1961, ch. 
304, §§ 1, 2; 1974, ch. 648, § 1; 1980, ch. 551, 
§ 1; 1982, ch. 698, § 1) concerning trademarks 
and labels were repealed by Acts 1982, ch. 698, 
§ 1. For law concerning trademarks generally, 
see part 5 of this chapter. 


Section to Section References. 
This section is referred to in § 8-8-201. 
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Any person violating any of the provisions of this part commits a Class C 


misdemeanor. 


History. 

Acts 1933, ch. 118, § 3; C. Supp. 1950, 
§ 6594.3; T.C.A. (orig. ed.), §§ 69-517, 47-25- 
417; Acts 1989, ch. 591, § 113. 


Compiler’s Notes. 

Former sections 47-25-401—47-25-412 (Acts 
1905, ch. 21, §§ 1-8; Shan., §§ 3473a15- 
3473a23; Code 1932, §§ 6762-6770; Acts 1951, 
ch. 255, § 1 (Williams, §§ 6762-6770); 1961, ch. 


47-25-406. Remedies cumulative. 


304, §§ 1, 2; 1974, ch. 648, § 1; 1980, ch. 551, 
§ 1; 1982, ch. 698, § 1) concerning trademarks 
and labels were repealed by Acts 1982, ch. 698, 
§ 1. For law concerning trademarks generally, 
see part 5 of this chapter. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
111. 


The remedies provided in this part are cumulative and not alternative. 


History. 

Acts 1933, ch. 118, § 6; C. Supp. 1950, 
§ 6594.5 (Williams, § 6594.6); T.C.A. (orig. 
ed.), §§ 69-518, 47-25-418. 


Compiler’s Notes. 
Former sections 47-25-401—47-25-412 (Acts 
1905, ch. 21, §§ 1-8; Shan., §§ 3473a15- 


3473a23; Code 1932, §§ 6762-6770; Acts 1951, 
ch. 255, § 1 (Williams, §§ 6762-6770); 1961, ch. 
304, §§ 1, 2; 1974, ch. 648, § 1; 1980, ch. 551, 
§ 1; 1982, ch. 698, § 1) concerning trademarks 
and labels were repealed by Acts 1982, ch. 698, 
§ 1. For law concerning trademarks generally, 
see part 5 of this chapter. 


47-25-407. Legal and equitable remedies unimpaired. 


Nothing in this part shall prevent, lessen, impeach, or avoid any remedy at 
law or in equity which any party aggrieved by any wrongful use of any 
trademark might have had if this part had not been passed. 


History. 

Acts 1933, ch. 113, § 7; C. Supp. 1950, 
§ 6594.6 (Williams, § 6594.7); T.C.A. (orig. 
ed.), §§ 69-519, 47-25-419. 


Compiler’s Notes. 
Former sections 47-25-401—47-25-412 (Acts 
1905, ch. 21, §§ 1-8; Shan., §§ 3473a15- 


3473a23; Code 1932, §§ 6762-6770; Acts 1951, 
ch. 255, § 1 (Williams, §§ 6762-6770); 1961, ch. 
304, §§ 1, 2; 1974, ch. 648, § 1; 1980, ch. 551, 
§ 1; 1982, ch. 698, § 1) concerning trademarks 
and labels were repealed by Acts 1982, ch. 698, 
§ 1. For law concerning trademarks generally, 
see part 5 of this chapter. 


47-25-408. [Repealed or transferred. |] 


Compiler’s Notes. 

Former sections 47-25-401—47-25-412 (Acts 
1905, ch. 21, §§ 1-8; Shan., §§ 3473a15- 
3473a23; Code 1932, §§ 6762-6770; Acts 1951, 
ch. 255, § 1 (Williams, §§ 6762-6770); 1961, ch. 


304, §§ 1, 2; 1974, ch. 648, § 1; 1980, ch. 551, 
§ 1; 1982, ch. 698, § 1) concerning trademarks 
and labels were repealed by Acts 1982, ch. 698, 
§ 1. For law concerning trademarks generally, 
see part 5 of this chapter. 


47-25-409. [Repealed or transferred. ] 


Compiler’s Notes. 

Former sections 47-25-401—47-25-412 (Acts 
1905, ch. 21, §§ 1-8; Shan., §§ 3473a15- 
3473a23; Code 1932, §§ 6762-6770; Acts 1951, 
ch. 255, § 1 (Williams, §§ 6762-6770); 1961, ch. 


304, §§ 1, 2; 1974, ch. 648, § 1; 1980, ch. 551, 
§ 1; 1982, ch. 698, § 1) concerning trademarks 
and labels were repealed by Acts 1982, ch. 698, 
§ 1. For law concerning trademarks generally, 
see part 5 of this chapter. 
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47-25-410. [Repealed or transferred.] 


Compiler’s Notes. 

Former sections 47-25-401—47-25-412 (Acts 
1905, ch. 21, §§ 1-8; Shan., §§ 3473a15- 
3473a23; Code 1932, §§ 6762-6770; Acts 1951, 
ch. 255, § 1(Williams, §§ 6762-6770); 1961, ch. 


304, §§ 1, 2; 1974, ch. 648, § 1; 1980, ch. 551, 
§ 1; 1982, ch. 698, § 1) concerning trademarks 
and labels were repealed by Acts 1982, ch. 698, 
§ 1. For law concerning trademarks generally, 
see part 5 of this chapter. 


47-25-411. [Repealed or transferred.] 


Compiler’s Notes. 

Former sections 47-25-401—47-25-412 (Acts 
1905, ch. 21, §§ 1-8; Shan., §§ 3473a15- 
3473a23; Code 1932, §§ 6762-6770; Acts 1951, 
ch. 255, § 1 (Williams, §§ 6762-6770); 1961, ch. 


304, §§ 1, 2; 1974, ch. 648, § 1; 1980, ch. 551, 
§ 1; 1982, ch. 698, § 1) concerning trademarks 
and labels were repealed by Acts 1982, ch. 698, 
§ 1. For law concerning trademarks generally, 
see part 5 of this chapter. 


47-25-412. [Repealed or transferred. ] 


Compiler’s Notes. 

Former sections 47-25-401—47-25-412 (Acts 
1905, ch. 21, §§ 1-8; Shan., §§ 3473a15- 
3473a23; Code 1932, §§ 6762-6770; Acts 1951, 
ch. 255, § 1 (Williams, §§ 6762-6770); 1961, ch. 


304, §§ 1, 2; 1974, ch. 648, § 1; 1980, ch. 551, 
§ 1; 1982, ch. 698, § 1) concerning trademarks 
and labels were repealed by Acts 1982, ch. 698, 
§ 1. For law concerning trademarks generally, 
see part 5 of this chapter. 


47-25-413. [Repealed or transferred.] 


Compiler’s Notes. 
Former §§ 47-25-413 — 47-25-419, concern- 


ing trademarks on drugs, were transferred to 
§§ 47-25-401 — 47-25-407 in 1984. 


47-25-414. [Repealed or transferred. ] 


Compiler’s Notes. 
Former §§ 47-25-413 — 47-25-419, concern- 


ing trademarks on drugs, were transferred to 
§§ 47-25-401 — 47-25-407 in 1984. 


47-25-415. [Repealed or transferred. ] 


Compiler’s Notes. 
Former §§ 47-25-413 — 47-25-419, concern- 


ing trademarks on drugs, were transferred to 
§§ 47-25-401 — 47-25-407 in 1984. 


47-25-416. [Repealed or transferred.] 


Compiler’s Notes. 
Former §§ 47-25-413 — 47-25-419, concern- 


ing trademarks on drugs, were transferred to 
8§ 47-25-401 — 47-25-407 in 1984. 


47-25-417. [Repealed or transferred.] 


Compiler’s Notes. 
Former §§ 47-25-413 — 47-25-419, concern- 


ing trademarks on drugs, were transferred to 
8§ 47-25-401 — 47-25-407 in 1984. 


47-25-418. [Repealed or transferred.] 


Compiler’s Notes. 
Former §§ 47-25-4138 — 47-25-419, concern- 


ing trademarks on drugs, were transferred to 
8§ 47-25-401 — 47-25-407 in 1984. 
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47-25-419. [Repealed or transferred.] 


Compiler’s Notes. ing trademarks on drugs, were transferred to 
Former §§ 47-25-413 — 47-25-419, concern- §§ 47-25-401 — 47-25-407 in 1984. 


47-25-420. [Repealed or transferred.] 


Compiler’s Notes. were repealed by Acts 1982, ch. 698, § 1. For 
Former §§ 47-25-420 and 47-25-421 (Acts law concerning trademarks, see part 5 of this 

1961, ch. 304, § 2; 1980, ch. 551, § 1; T-C.A., chapter. 

§§ 69-520, 69-521), concerning service marks, 


47-25-421. [Repealed or transferred.] 


Compiler’s Notes. were repealed by Acts 1982, ch. 698, § 1. For 
Former §§ 47-25-420 and 47-25-421 (Acts law concerning trademarks, see part 5 of this 

1961, ch. 304, § 2; 1980, ch. 551, § 1; T.C.A., chapter. 

§§ 69-520, 69-521), concerning service marks, 


PART 5 
TENNESSEE TRADE MARK ACT OF 2000 


47-25-501. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) Amark shall be deemed to be “abandoned” when either of the following 
occurs: 

(A) When its use has been discontinued with intent not to resume such 
use. Intent not to resume may be inferred from circumstances. Non-use for 
two (2) consecutive years shall constitute prima facie evidence of aban- 
donment; or 

(B) When any course of conduct of the owner, including acts of omission 
as well as commission, causes the mark to lose its significance as a mark. 
(2) “Applicant” embraces the person filing an application for registration 

of a mark under this part, and the legal representatives, successors, or 
assigns of such person; 

(3) “Dilution” means the lessening of the capacity of a famous mark to 
identify and distinguish goods or services, regardless of the presence or 
absence of: 

(A) Competition between the owner of the famous mark and other 
parties; or 

(B) Likelihood of confusion, mistake, or deception; 

(4) “Mark” includes any trademark or service mark, entitled to registra- 
tion under this part whether registered or not; 

(5) “Person” and any other word or term used to designate the applicant 
or other party entitled to a benefit or privilege or rendered liable under this 
part includes a juristic person as well as a natural person. “Juristic person” 
includes a firm, partnership, corporation, union, association, or other orga- 
nization capable of suing and being sued in a court of law; 

(6) “Registrant” embraces the person to whom the registration of a mark 
under this part is issued, and the legal representatives, successors, or 
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assigns of such person; 

(7) “Secretary” means the secretary of state or the designee of the 
secretary charged with the administration of this part; 

(8) “Service mark” means any word, name, symbol, or device or any 
combination thereof used by a person, to identify and distinguish the 
services of one (1) person, including a unique service, from the services of 
others, and to indicate the source of the services, even if that source is 
unknown. Titles, character names used by a person, and other distinctive 
features of radio or television programs may be registered as service marks 
notwithstanding that they, or the programs, may advertise the goods of the 
sponsor; 

(9) “Trade name” means any name used by a person to identify a business 
or vocation of such person; and 

(10) “Trademark” means any word, name, symbol, or device or any 
combination thereof used by a person to identify and distinguish the goods of 
such person, including a unique product, from those manufactured or sold by 
others, and to indicate the source of the goods, even if that source is 


unknown; 


(11) “Use” means the bona fide use of a mark in the ordinary course of 
trade, and not made merely to reserve a right in a mark. For the purposes of 
this part, a mark shall be deemed to be in use: 

(A) On goods when it is placed in any manner on the goods or other 
containers or the displays associated therewith or on the tags or labels 
affixed thereto, or if the nature of the goods makes such placement 
impracticable, then on documents associated with the goods or their sale, 
and the goods are sold or transported in commerce in this state; and 

(B) On services when it is used or displayed in the sale or advertising of 
services and the services are rendered in this state. 


History. 

Acts 1982, ch. 698, § 2; T.C.A., 8§ 69-530, 
47-25-422; Acts 1998, ch. 776, § 1; 2000, ch. 
671, § 1. 


Compiler’s Notes. 

Former §§ 47-25-501 — 47-25-507, concern- 
ing unfair practices related to household goods, 
were transferred to part 9 of this chapter in 
1984. 

Acts 2000, ch. 671, § 3, provided: “This act 
shall be in force and take effect upon becoming 
a law [June 4, 2000] but shall not affect any 
suit, proceeding or appeal then pending. All 
acts relating to marks and parts of any other 
acts inconsistent herewith are hereby repealed 
on the effective date of this act, provided that as 
to any application, suit, proceeding or appeal, 
and for that purpose only, pending at the time 
this act takes effect such repeal shall be 
deemed not to be effective until final determi- 
nation of said pending application, suit, pro- 
ceeding or appeal.” 


Section to Section References. 
This part is referred to in §§ 39-14-152, 47- 
25-1108. 


Law Reviews. 

Bad Faith in Cyberspace: Trademark Rights 
on the World Wide Web (Chad Denver Emer- 
son), 36 No. 12 Tenn. B.J. 14 (2000). 

Redefining Trademark Alteration Within the 
Context of Aesthetic-Based Zoning Laws: A 
Blockbuster Dilemma, 53 Vand. L. Rev. 717 
(2000). 

Torts — The Right of Publicity — Protecting 
a Celebrity’s Identity, 52 Tenn. L. Rev. 123 
(1984). | 


Attorney General Opinions. 
State agency trademark of logo including 
part of state flag, OAG 98-0107 (6/11/98). 


Cited: 

Willowbrook Home Health Care Agency, Inc. 
v. Willow Brook Retirement Center, 769 S.W.2d 
862, 1988 Tenn. App. LEXIS 837 (Tenn. Ct. 
App. 1988); Kellogg Co. v. Exxon Mobil Corp., 
192 F. Supp. 2d 790, 2001 U.S. Dist. LEXIS 
10059. (W.D. Tenn. 2001). 
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TRADE PRACTICES 


47-25-502 


NOTES TO DECISIONS 


Analysis 


1. Trade Names. 
2. Telephone Number Infringement. 


1. Trade Names. 

A trade name is entitled to the same protec- 
tion as a trademark and is governed by much 
the same legal precepts. Any rights that may 
accrue in a trade name are by reason of the fact 
that such trade name becomes, in law, a trade- 
mark. Men of Measure Clothing, Inc. v. Men of 
Measure, Inc., 710 S.W.2d 48, 1985 Tenn. App. 
LEXIS 3440 (Tenn. Ct. App. 1985). 

Trademarks and trade names are classified 
in ascending order of the legal protection af- 
forded them as generic, descriptive, suggestive, 
or arbitrary and fanciful. Men of Measure 
Clothing, Inc. v. Men of Measure, Inc., 710 
S.W.2d 43, 1985 Tenn. App. LEXIS 3440 (Tenn. 
Ct. App. 1985). 

The ultimate test of infringement is whether 
the subsequent user’s use of the same or similar 
mark would create a likelihood of confusion 
among consumers. Men of Measure Clothing, 
Inc. v. Men of Measure, Inc., 710 S.W.2d 43, 
1985 Tenn. App. LEXIS 3440 (Tenn. Ct. App. 
1985). 

Various factors are utilized in determining 
the “likelihood of confusion” among consumers. 


Collateral References. 
Granting of “naked” or unsupervised license 


47-25-502. Registrability. 


Among these factors are strength of the mark, 
relatedness of the goods, similarity of the 
marks, evidence of actual confusion, marketing 
channels used, likely degree of purchaser care, 
a party’s intent in selecting the mark and 
likelihood of expansion of the product’s line. 
Men of Measure Clothing, Inc. v. Men of Mea- 
sure, Inc., 710 S.W.2d 43, 1985 Tenn. App. 
LEXIS 3440 (Tenn. Ct. App. 1985). 

Among the legitimate interests which a se- 
nior user of the name is entitled to protect is the 
potential desire to expand his business into the 
related field in which the junior user is operat- 
ing and that he should be able to develop his 
business free from the stain and tarnishment 
which may result from improper trade prac- 
tices of the junior user. Men of Measure Cloth- 
ing, Inc. v. Men of Measure, Inc., 710 S.W.2d 43, 
1985 Tenn. App. LEXIS 3440 (Tenn. Ct. App. 
1985). 


2. Telephone Number Infringement. 
Defendant hotel chain’s deliberate use of a 
toll-free reservation number which was ex- 
tremely similar to a prominently established 
hotel chain’s toll-free number violated this part 
as a blatant attempt to expand business by 
intercepting rival’s telephone calls. Holiday 
Inns v. 800 Reservation, 838 F. Supp. 1247, 
1993 U.S. Dist. LEXIS 19322 (E.D. Tenn. 1993). 


to third party as abandonment of trademark. 
118 A.L.R. Fed. 211. 


A mark by which the goods or services of any applicant for registration may 
be distinguished from the goods or services of others shall not be registered if 


1t: 


(1) Consists of or comprises immoral, deceptive, or scandalous matter; 

(2) Consists of or comprises matter which may disparage or falsely 
suggest a connection with persons, living or dead, institutions, beliefs, or 
national symbols, or bring them into contempt, or disrepute; 

(3) Consists of or comprises the flag or coat of arms, or other insignia of 
the United States, or of any state or municipality, or of any foreign nation, or 


any simulation thereof; 


(4) Consists of or comprises the name, signature, or portrait identifying a 
particular living individual, except with that individual’s written consent; 


(5) Consists of a mark which: 


(A) When used on or in connection with the goods or services of the 
applicant, is merely descriptive or deceptively misdescriptive of them; 

(B) When used on or in connection with the goods or services of the 
applicant is primarily geographically descriptive or deceptively misde- 


scriptive of them; or 
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(C) Is primarily merely a surname; 
provided, that nothing in this subdivision (5) shall prevent.the registration 
of a mark used by the applicant which has become distinctive of the 
applicant’s goods or services. The secretary may accept as evidence that 
the mark has become distinctive, as used on or in connection with the 
applicant’s goods or services, proof of continuous use thereof as a mark by 
the applicant in this state for the five (5) years before the date on which the 


claim of distinctiveness is made; or 


(6) Consists of or comprises a mark which so resembles a mark registered 
in this state or a mark or trade name previously used by another and not 
abandoned, as to be likely, when used on or in connection with the goods or 
services of the applicant, to cause confusion, mistake or deception. 


History. 
Acts 1982, ch. 698, § 3; T.C.A., §§ 69-531, 
47-25-423; Acts 2000, ch. 671, § 1. 


Compiler’s Notes. 

Former §§ 47-25-501 — 47-25-5077, concern- 
ing unfair practices related to household goods, 
were transferred to part 9 of this chapter in 
1984. 


Attorney General Opinions. 
Commercial use of the state flag, OAG 95-083 
(8/15/95). 


State agency trademark of logo including 
part of state flag, OAG 98-0107 (6/11/98). 


Cited: 

WHS Entertainment Ventures v. United Pa- 
perworkers Int'l Union, 997 F. Supp. 946, 1998 
U.S. Dist. LEXIS 3336 (M.D. Tenn. 1998). 


NOTES TO DECISIONS 


1. Descriptive Name. 

Name “Simmons’ Liver Medicine” could not 
be used as trademark where it had become 
merely descriptive of medicine prepared under 


Collateral References. 
Reverse confusion doctrine under Lanham 
Trademark Act. 187 A.L.R. Fed. 271. 


the original formula and used by many in 
connection with such medicine. C. F. Simmons 
Medicine Co. v. Mansfield Drug Co., 93 Tenn. 
84, 23 S.W. 165, 1893 Tenn. LEXIS 38 (1893). 


Reverse confusion doctrine under state 
trademark law. 114 A.L.R.5th 129. 


47-25-503. Application for registration. 


(a) Subject to the limitations set forth in this part, any person who uses a 
mark may file in the office of the secretary, in a manner complying with the 
requirements of the secretary, an application for registration of that mark 
setting forth, but not limited to, the following information: 

(1) The name and business address of the person applying for such 
registration; and, if a corporation, the state of incorporation, or if a 
partnership, the state in which the partnership is organized and the names 
of the general partners, as specified by the secretary; 

(2) The goods or services on or in connection with which the mark is used, 
the mode or manner in which the mark is used on or in connection with such 
goods or services and the class in which such goods or services fall; 

(3) The date when the mark was first used anywhere and the date when 
it was first used in this state by the applicant or a predecessor in interest; 
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and 
(4) Astatement that the applicant is the owner of the mark, that the mark 
is in use, and that, to the knowledge of the person verifying the application, 
no other person has registered, either federally or in this state, or has the 
right to use such mark either in the identical form thereof or in such near 
resemblance thereto as to be likely, when applied to the goods or services of 
such other person, to cause confusion, or to cause mistake, or to deceive. 

(b) The secretary may also require a statement as to whether an application 
to register the mark, or portions or a composite thereof, has been filed by the 
applicant or a predecessor in interest in the United States patent and 
trademark office and, if so, the applicant shall provide full particulars with 
respect thereto including the filing date and serial number of each application, 
the status thereof and, if any application was finally refused registration or has 
otherwise not resulted in a registration, the reasons therefor. 

(c) The secretary may also require that a drawing of the mark, complying 
with such requirements as the secretary may specify, accompany the applica- 
tion. 

(d) The application shall be signed and verified (by oath, affirmation or 
declaration subject to perjury laws) by the applicant or by a member of the firm 
or an officer of the corporation or association applying. 

(e) The application shall be accompanied by one (1) specimen showing the 
mark as actually used and shall be accompanied by the application fee payable 
to the secretary. 


History. 

Acts 1982, ch. 698, § 4; T.C.A., §§ 69-532, 
47-25-424; Acts 2000, ch. 671, § 1; 2018, ch. 
123/79 1: 


Compiler’s Notes. 

Former §§ 47-25-501 — 47-25-5007, concern- 
ing unfair practices related to household goods, 
were transferred to part 9 of this chapter in 
1984. 


Effective Dates. 
Acts 2013, ch. 128, § 2. July 1, 2013. 


Attorney General Opinions. 
State agency trademark of logo including 
part of state flag, OAG 98-0107 (6/11/98). 


Cited: 
Wynn Oil Co. v. Thomas, 669 F. Supp. 831, 
1986 U.S. Dist. LEXIS 23721 (M.D. Tenn. 


Amendments. 1986). 


The 2013 amendment substituted “one (1) 
specimen” for “three (3) specimens” in (e). 


47-25-504. Filing of applications. 


(a) Upon the filing of an application for registration and payment of the 
application fee, the secretary may cause the application to be examined for 
conformity with this part. 

(b) The applicant shall provide any additional pertinent information re- 
quested by the secretary, including a description of a design mark, and may 
make, or authorize the secretary to make, such amendments to the application 
as may be reasonably requested by the secretary or deemed by the applicant to 
be advisable to respond to any rejection or objection. 

(c) The secretary may require the applicant to disclaim an unregisterable 
component of a mark otherwise registerable, and an applicant may voluntarily © 
disclaim a component of a mark sought to be registered. No disclaimer shall 
prejudice or affect the applicant’s or registrant’s rights then existing or 
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thereafter arising in the disclaimed matter, or the applicant’s or registrant’s 
rights of registration on another application if the disclaimed matter is or 
becomes distinctive of the applicant’s or registrant’s goods or services. 

(d) Amendments may be made by the secretary upon the application 
submitted by the applicant upon the applicant’s agreement; or a fresh 
application may be required to be submitted. 

(e) If the applicant is found not to be entitled to registration, the secretary 
shall advise the applicant thereof and of the reasons therefor. The applicant 
shall have a reasonable period of time specified by the secretary in which to 
reply or to amend the application, in which event the application shall then be 
reexamined. This procedure may be repeated until: 

(1) The secretary finally refuses registration of the mark; or 
(2) The applicant fails to reply or amend within the specified period, 
whereupon the application shall be deemed to have been abandoned. 

(f) If the secretary finally refuses registration of the mark, the applicant 
may seek a writ of mandamus to compel such registration. Such writ may be 
granted, but without costs to the secretary, on proof that all the statements in 
the application are true and that the mark is otherwise entitled to registration. 

(g) In the instance of applications concurrently being processed by the 
secretary seeking registration of the same or confusingly similar marks for the 
same or related goods or services, the secretary shall grant priority to the 
applications in order of filing. If a prior-filed application is granted a registra- 
tion, the other application or applications shall then be rejected. Any rejected 
applicant may bring an action for cancellation of the registration upon grounds 
of prior or superior rights to the mark, in accordance with § 47-25-509. 


History. ing unfair practices related to household goods, 
Acts 2000, ch. 671, § 1. were transferred to part 9 of this chapter in 
Compiler’s Notes. yore 


Former §§ 47-25-501 — 47-25-507, concern- 


47-25-505. Certificate of registration. 


(a)(1) Upon compliance by the applicant with the requirements of this part, 
the secretary shall cause a certificate of registration to be issued and 
delivered to the applicant. 

(2) The certificate of registration shall be issued under the signature of 
the secretary and the seal of the state, and it shall show: 

(A) The name and business address and, if a corporation, the state of 
incorporation, or if a partnership, the state in which the partnership is 
organized and the names of the general partners, as specified by the 
secretary, of the person claiming ownership of the mark; 

(B) The date claimed for the first use of the mark anywhere and the 
date claimed for the first use of the mark in this state; 

(C) The class of goods or services and a description of the goods or 
services on or in connection with which the mark is used; 

(D) A reproduction of the mark; and — 

(EK) The registration date and the term of the registration. 

(b) Any certificate of registration issued by the secretary under this section 
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or a copy thereof duly certified by the secretary shall be admissible in evidence 
as competent and sufficient proof of the registration of such mark in any 
actions or judicial proceedings in any court of this state. 


History. were transferred to part 9 of this chapter in 
Acts 1982, ch. 698, § 5; T.C.A., §§ 69-533, 1984. 

47-25-425, 47-25-504; Acts 2000, ch. 671, § 1. Former § 47-25-505, concerning duration 

Conipiler’s'Notes, and renewal of registration, was transferred to 


Former §§ 47-25-501 — 47-25-507, concern- § 47-25-506 in 2000. 


ing unfair practices related to household goods, 


47-25-506. Duration and renewal. 


(a) A registration of mark hereunder shall be effective for a term of five (5) 
years from the date of registration and, upon application filed within six (6) 
months prior to the expiration of such term, in a manner complying with the 
requirements of the secretary, the registration may be renewed for a like term 
from the end of the expiring term. A renewal fee, payable to the secretary, shall 
accompany the application for renewal of the registration. 

(b) A registration may be renewed for successive periods of five (5) years in 
like manner. Any registration in force on June 4, 2000, shall continue in full 
force and effect for the unexpired term thereof and may be renewed by filing an 
application for renewal with the secretary complying with the requirements of 
the secretary and paying the aforementioned renewal fee therefor within six 
(6) months prior to the expiration of the registration. 

(c) All applications for renewal under this part, whether of registrations 
made under this part or of registrations effected under any prior act, shall 
include a verified statement that the mark has been and is still in use and 
include a specimen showing actual use of the mark on or in connection with the 
goods or services. 


History. were transferred to part 9 of this chapter in 
Acts 1982, ch. 698, § 6; T.C.A., 8§ 69-534, 1984. 
47-25-426, 47-25-505; Acts 2000, ch. 671, § 1. Former § 47-25-506, concerning assignment 


of mark and registration, was transferred to 


Compiler’s Notes. § 47-25-507 in 2000. 


Former §§ 47-25-501 — 47-25-507, concern- 
ing unfair practices related to household goods, 


47-25-507. Assignments, changes of name and other instruments. 


(a) Any mark and its registration hereunder shall be assignable with the 
good will of the business in which the mark is used, or with that part of the 
good will of the business connected with the use of and symbolized by the 
mark. Assignment shall be by instruments in writing duly executed and may 
be recorded with the secretary upon the payment of the recording fee payable 
to the secretary who, upon recording of the assignment, shall issue in the name 
of the assignee a new certificate for the remainder of the term of the 
registration or of the last renewal thereof. An assignment of any registration 
under this part shall be void as against any subsequent purchaser for valuable 
consideration without notice, unless it is recorded with the secretary within 
three (3) months after the date thereof or prior to such subsequent purchase. 

(b) Any registrant or applicant effecting a change of the name of the person 
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to whom the mark was issued or for whom an application was filed may record 
a certificate of change of name of the registrant or applicant with the secretary 
upon the payment of the recording fee. The secretary may issue in the name of 
the assignee a certificate of registration of an assigned application. The 
secretary may issue in the name of the assignee a new certificate of registra- 
tion for the remainder of the term of the registration or last renewal thereof. 

(c) Other instruments which relate to a mark registered or application 
pending pursuant to this part, including, but not limited to, licenses, security 
interests or mortgages, may be recorded in the discretion of the secretary; 
provided, that such instrument is in writing and duly executed. 

(d) Acknowledgment shall be prima facie evidence of the execution of an 
assignment or other instrument and, when recorded by the secretary, the 
record shall be prima facie evidence of execution. 

(e) A photocopy of any instrument referred to in subsection (a), (b) or (c) 
shall be accepted for recording if it is certified by any of the parties thereto, or 
their successors, to be a true and correct copy of the original. 


History. 
Acts 1982, ch. 698, § 7; T.C.A., §§ 69-535, 
47-25-427, 47-25-506; Acts 2000, ch. 671, § 1. 


Compiler’s Notes. 
Former §§ 47-25-501 — 47-25-507, concern- 
ing unfair practices related to household goods, 


were transferred to part 9 of this chapter in 
1984. 

Former § 47-25-507, concerning records, was 
transferred to § 47-25-508 in 2000. 


Section to Section References. 
This section is referred to in § 47-25-508. 


NOTES TO DECISIONS 


1. Assignment Immaterial. 

Assignment was immaterial in an infringe- 
ment suit, where the registrant of the trade- 
mark as well as the corporation owning it were 


47-25-508. Records. 


parties complainant. Kirk v. Big Apple Super- 
market, 42 Tenn. App. 502, 304 S.W.2d 511, 
1957 Tenn. App. LEXIS 95 (Tenn. Ct. App. 
1957). 


The secretary shall keep for public examination a record of all marks 
registered or renewed under this part, as well as a record of all documents 


recorded pursuant to § 47-25-507. 


History. 
Acts 1982, ch. 698, § 8; T.C.A., §§ 69-536, 
47-25-428, 47-25-507; Acts 2000, ch. 671, § 1. 


Compiler’s Notes. 
Former § 47-25-508, concerning cancellation 


47-25-509. Cancellation. 


of registration, was transferred to § 47-25-509 
in 2000. 


The secretary shall cancel from the register, in whole or in part: 
(1) Any registration concerning which the secretary shall receive a 
voluntary request for cancellation thereof from the registrant or the assignee 


of record; 


(2) All registrations granted under this part and not renewed in accor- 


dance with this part; 


(3) Any registration concerning which a court of competent jurisdiction 
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finds that: 
(A) The registered mark has been abandoned; 
(B) The registrant is not the owner of the mark; 
(C) The registration was granted improperly; 
(D) The registration was obtained fraudulently; 
(KE) The mark is or has become the generic name for the goods or 
services, or a portion thereof, for which it has been registered; or 
(F) The registered mark is so similar to a mark registered by another 
person in the United States patent and trademark office prior to the date 
of the filing of the application for registration by the registrant hereunder, 
and which has not been abandoned, as to be likely to cause confusion, 
mistake or deception; provided, that should the registrant prove that the 
registrant is the owner of a concurrent registration of a mark in the United 
States patent and trademark office covering an area including this state, 
the registration hereunder shall not be cancelled for such area of the state; 
or 
(4) When a court of competent jurisdiction shall order cancellation of a 
registration on any ground. 


History. Collateral References. 

Acts 1982, ch. 698, § 9; T.C.A., §§ 69-537, Initial interest confusion doctrine under Lan- 
47-25-429, 47-25-508; Acts 2000, ch. 671, § 1. ham Trademark Act. 183 A.L.R. Fed. 553. 
Reverse confusion doctrine under Lanham 


Former § 47-25-509, concerning classifica- Trademark Act. 187 A.L.R. Bed. 271. 


tion of goods and services, was transferred to Reverse confusion doctrine under state 
§ 47-25-510 in 2000. trademark law. 114 A.L.R.5th 129. 


Compiler’s Notes. 


Section to Section References. 
This section is referred to in § 47-25-504. 


47-25-510. Classification. 


The secretary shall by regulation establish a classification of goods and 
services for convenience of administration of this part, but not to limit or 
extend the applicant’s or registrant’s rights, and a single application for 
registration of a mark may include any or all goods upon which, or services 
with which, the mark is actually being used, indicating the appropriate class 
or classes of goods or services. When a single application includes goods or 
services which fall within multiple classes, the secretary may require payment 
of a fee for each class. To the extent practical, the classification of goods and 
services should conform to the classification adopted by the United States 
patent and trademark office. 


History. fraudulent registration, was transferred to 
Acts 1982, ch. 698, § 10; T.C.A., §8§ 69-538, § 47-25-511 in 2000. 
47-25-430, 47-25-509; Acts 2000, ch. 671, § 1. 


Compiler’s Notes. 
Former § 47-25-510, concerning damages for 


47-25-511. Fraudulent registration. 


Any person who, for the person’s own benefit, or on behalf of any other 
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person, procures the filing or registration of any mark in the office of the 
secretary under this part by knowingly making any false or fraudulent 
representation or declaration, orally or in writing, or by any other fraudulent 
means, shall be liable to pay all damages sustained in consequence of such 
filing or registration, to be recovered by or on behalf of the party injured 
thereby in any court of competent jurisdiction. 


History. Cited: 
Acts 1982, ch. 698, § 11; T.C.A., §§ 69-539, Wynn Oil Co. v. Thomas, 669 F. Supp. 831, 
47-25-431, 47-25-510; Acts 2000, ch. 671, § 1. 1986 U.S. Dist. LEXIS 23721 (M.D. Tenn. 


; 1986). 
Compiler’s Notes. 


Former § 47-25-511, concerning damages for Collateral References. 
infringements of registered marks, was trans- Reverse confusion doctrine under state 
ferred to § 47-25-512 in 2000. trademark law. 114 A.L.R.5th 129. 


47-25-512. Infringement. 


Subject to § 47-25-516, any person who: 

(1) Uses, without the consent of the registrant, any reproduction, coun- 
terfeit, copy, or colorable imitation of a mark registered under this part in 
connection with the sale, distribution, offering for sale, or advertising of any 
goods or services on or in connection with which such use is likely to cause 
confusion, mistake or deception as to the source of origin of such goods or 
services; 

(2) Reproduces, counterfeits, copies, or colorably imitates any such mark 
and applies such reproduction, counterfeit, copy or colorable imitation to 
labels, signs, prints, packages, wrappers, receptacles, or advertisements 
intended to be used upon or in connection with the sale or other distribution 
in this state of such goods or services; or 

(3) Uses the trade name or trademark, or a confusingly similar trade 
name or trademark, of any bank, savings and loan association, savings bank 
or subsidiary or affiliate of any bank, saving and loan association, saving 
bank or subsidiary in a solicitation for the offering of services or products if 
such use is likely to cause confusion, mistake or deception as to the source of 
origin, affiliation or sponsorship of such products or services; or, uses the 
trade name or trademark, or confusingly similar trade name or trademark, 
of any bank, savings and loan association, savings bank or subsidiary or 
affiliate of any bank, saving and loan association, saving bank or subsidiary 
in any manner in a solicitation for the offering of services or products, unless 
the solicitation clearly and conspicuously states the following in bold-face 
type on the front page of the solicitation: 

(A) The name, address and telephone number of the person making the 
solicitation; 

(B) Astatement that the person making the solicitation is not affiliated 
with the bank, savings and loan association, savings bank or subsidiary or 
affiliate of any bank, saving and loan association, saving bank or subsid- 
lary; and 

(C) Astatement that the solicitation is not authorized or sponsored by 
the bank, savings and loan association, savings bank or subsidiary or 
affiliate of any bank, saving and loan association, saving bank or 
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subsidiary; 

shall be liable in a civil action by the registrant for any and all of the remedies 

provided in § 47-25-514, except that under subdivision (2) the registrant shall 


not be entitled to recover profits or damages unless the acts have been 


committed with the intent to cause confusion, mistake or deception. 


History. 

Acts 1982, ch. 698, § 12; T.C.A., §§ 69-540, 
47-25-432, 47-25-511; Acts 2000, ch. 671, § 1; 
2003, ch. 31, § 5; 2011, ch. 89, § 4. 


Compiler’s Notes. 

Former § 47-25-512, concerning injury to 
business reputation or dilution of registered 
mark, was transferred to § 47-25-513 in 2000. 


Cited: 

Wynn Oil Co. v. Thomas, 669 F. Supp. 831, 
1986 U.S. Dist. LEXIS 23721 (M.D. Tenn. 
1986); State ex rel. Elvis Presley International 


App. 1987); WHS Entertainment Ventures v. 
United Paperworkers Int'l Union, 997 F. Supp. 
946, 1998 U.S. Dist. LEXIS 3336 (M.D. Tenn. 
1998). 


Collateral References. 

Parody as trademark or tradename dilution 
or infringement. 179 A.L.R. Fed. 181. 

World wide web domain as violating state 
trademark protection statute or state unfair 
trade practices act. 96 A.L.R.5th 1. 

Application of doctrine of “reverse passing 
off’ under Lanham Act. 194 A.L.R. Fed. 175. 

Lanham Act trademark infringement actions 


in Internet and web site context. 197 A.L.R. 
Fed. 17. 


Memorial Foundation v. Crowell, 733 S.W.2d 
89, 1987 Tenn. App. LEXIS 3176 (Tenn. Ct. 


47-25-513. Determining if mark is distinctive and famous — Remedies. 


(a) The owner of a mark which is famous in this state shall be entitled, 
subject to the principles of equity and upon such terms as the court deems 
reasonable, to an injunction against another person’s commercial use of a mark 
or trade name, if such use begins after the mark has become famous and causes 
dilution of the distinctive quality of the mark, and to obtain such other relief 
as is provided in this section. In determining whether a mark is distinctive and 
famous, a court may consider factors including, but not limited to: 

(1) The degree of inherent or acquired distinctiveness of the mark in this 
state; 

(2) The duration and extent of use of the mark in connection with the 
goods and services with which the mark is used; 

(3) The duration and extent of advertising and publicity of the mark in 
this state; 

(4) The geographical extent of the trading area in which the mark is used; 

(5) The channels of trade for the goods or services with which the mark is 
used; 

(6) The degree of recognition of the mark in the trading areas and 
channels of trade in this state used by the mark’s owner and the person 
against whom the injunction is sought; 

(7) The nature and extent of use of the same or similar mark by third 
parties; and 

(8) Whether the mark is the subject of a state registration in this state, or 
a federal registration under the Act of March 3, 1881, or under the Act of 
February 20, 1905, or on the principal register. 

(b) In an action brought under this section, the owner of a famous mark 
shall be entitled only to injunctive relief in this state, unless the person against 
whom the injunctive relief is sought willfully intended to trade on the owner’s 
reputation or to cause dilution of the famous mark. If such willful intent is 
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proven, the owner shall also be entitled to the remedies set forth in this 
chapter, subject to the discretion of the court and the principles of equity. 
(c) The following shall not be actionable under this section: 
(1) Fair use of a famous mark by another person in comparative commer- 
cial advertising or promotion to identify the competing goods or services of 


the owner of the famous mark; 


(2) Noncommercial use of the mark; or 
(3) All forms of news reporting and news commentary. 


History. 
Acts 1982, ch. 698, § 13; T.C.A., §§ 69-541, 
47-25-4338, 47-25-512; Acts 2000, ch. 671, § 1. 


Compiler’s Notes. 

Former § 47-25-513, concerning remedies 
and penalties for violations, was transferred to 
§ 47-25-514 in 2000. 

Acts of March 3, 1881, and February 20, 
1905, referred to in this section, are Acts March 
3, 1881, ch 138, 21 Stat. 502, and Feb. 20, 1905, 
ch 592, 33 Stat. 724, which were repealed 
insofar as inconsistent with 15 U.S.C. §§ 1051 
et seq. by Act July 5, 1946, ch 540, § 46(a), 60 


Stat. 444. Act Feb. 20, 1905 formerly appeared 
as 15 U.S.C. §§ 81 et seq. 


Cited: 

Reed v. Amoco Oil Co., 611 F. Supp. 9, 1984 
U.S. Dist. LEXIS 23087 (M.D. Tenn. 1984); 
Wynn Oil Co. v. Thomas, 669 F. Supp. 831, 1986 
US. Dist. LEXIS 23721 (M.D. Tenn. 1986); W & 
G Tennessee Imports, Inc. v. Esselte Pendaflex 
Corp., 769 F. Supp. 264, 1991 U.S. Dist. LEXIS 
10789 (M.D. Tenn. 1991); Data Concepts, Inc. v. 
Digital Consulting, Inc., 150 F.3d 620, 1998 
FED App. 241P, 1998 U.S. App. LEXIS 17758 
(6th Cir. Tenn. 1998). 


NOTES TO DECISIONS 


Analysis 


1. Evidence. 
2. Relation to Federal Law. 


1. Evidence. 

Claim under this section was properly dis- 
missed where plaintiffs failed to show that they 
suffered any damages as result of defendant’s 
use of their marks. Wynn Oil Co. v. Thomas, 
839 F.2d 1183, 1988 U.S. App. LEXIS 2196 (6th 
Cir. Tenn. 1988). 

Electronics retailer was entitled to summary 
judgment on an auto parts retailer’s claim of 
dilution as to its mark, where the electronics 
retailer used the mark “PowerZone” and the 
auto parts retailer used the mark “AutoZone,” 


because the auto parts retailer failed to provide 
evidence that would allow a jury to conclude 
that the PowerZone mark actually diluted the 
AutoZone mark. AutoZone, Inc. v. Tandy Corp., 
373 F.3d 786, 2004 FED App. 200P, 2004 U.S. 
App. LEXIS 13334 (6th Cir. Tenn. 2004). 


2. Relation to Federal Law. 

The language in T.C.A. § 47-25-513 is iden- 
tical to that of the Federal Trademark Dilution 
Act (FTDA), and accordingly, the construction 
given the federal act should be examined as 
persuasive authority for interpreting and con- 
struing Tennessee antidilution law. Kellogg Co. 
v. Exxon Mobil Corp., 192 F. Supp. 2d 790, 2001 
U.S. Dist. LEXIS 10059 (W.D. Tenn. 2001). 


47-25-514. Remedies — Penalties for violations. 


(a) Any owner of a mark registered under this part may proceed by suit to 
enjoin the manufacture, use, display or sale of any counterfeits or imitations 
thereof, and any court of competent jurisdiction may grant injunctions to 
restrain such manufacture, use, display or sale as such court may deem just 
and reasonable, and may require the defendants to pay to such owner all 
profits derived from and/or all damages suffered by reason of such wrongful 
manufacture, use, display or sale. The court may also order that any such 
counterfeits or imitations in the possession or under the control of any 
defendant in such case be delivered to an officer of the court, or to the 
complainant, to be destroyed. The court, in its discretion, may enter judgment 
for an amount not to exceed three (3) times such profits and damages and/or 
reasonable attorneys’ fees of the prevailing party in such cases where the court 
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finds the other party committed such wrongful acts with knowledge or in bad 
faith or otherwise as according to the circumstances of the case. 

(b) The enumeration of any right or remedy in this part shall not affect a 
registrant’s right to prosecute under any penal law of this state. 


History. 

Acts 1982, ch. 698, § 14; T.C.A., §§ 69-542, 
47-25-434; Acts 1989, ch. 591, §§ 1, 6; T.C.A., 
§ 47-25-513; Acts 2000, ch. 671, § 1. 


Code Commission Notes. The misdemeanor 
in this section has been designated as a Class A 
misdemeanor by authority of § 40-35-110, 
which provides that an offense designated a 
misdemeanor without specification as to cat- 
egory is a Class A misdemeanor. See also § 39- 
11-114. 


Compiler’s Notes. 
Former § 47-25-514, concerning common law 
rights, was transferred to § 47-25-516 in 2000. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
111. 


Section to Section References. 
This section is referred to in § 47-25-512. 


NOTES TO DECISIONS 


1. Injunction Granted. 

Injunctions against trademark infringe- 
ments were granted in these cases: Filley v. 
Rosenbaum, 3 Shan. 395 (1875); C. F. Simmons 
Medicine Co. v. Mansfield Drug Co., 93 Tenn. 
84, 23 S.W. 165, 1893 Tenn. LEXIS 38 (1893); 


Benevolent & Protective Order of Elks v. Im- 
proved Benevolent & Protective Order of Elks, 
122 Tenn. 141, 118 S.W. 389, 1909 Tenn. LEXIS 
9 (1909); Supreme Lodge of Knights of Pythias 
v. Grand Lodge of Knights of Pythias, 2 Tenn. 
Civ. App. (2 Higgins) 429 (1911). 


47-25-515. Forum for actions regarding registration — Service on 
nonresident registrants. 


(a) Actions to require cancellation of a mark registered pursuant to this part 
or in mandamus to compel registration of a mark pursuant to this part shall be 
brought in the circuit court of Davidson County. In an action in mandamus, the 
proceeding shall be based solely upon the record before the secretary. In an 
action for cancellation, the secretary shall not be made a party to the 
proceeding but shall be notified of the filing of the complaint by the clerk of the 
court in which it is filed and shall be given the right to intervene in the action. 

(b) In any action brought against a nonresident registrant, service may be 
effected upon the secretary as agent for service of the registrant in accordance 
with the procedures established for service upon nonresident corporations and 
business entities under Tennessee law. 


Cross-References. 
Mandamus, title 29, ch. 25. 


History. 
Acts 2000, ch. 671, § 1. 


47-25-516. Common law rights. 


Nothing in this part shall adversely affect the rights or the enforcement of 
rights in marks acquired in good faith at any time at common law. 


History. 
Acts 1982, ch. 698, § 15; T.C.A., §§ 69-543, 
47-25-435, 47-25-514; Acts 2000, ch. 671, § 1. 


Section to Section References. 
This section is referred to in § 47-25-512. 
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47-25-517. Fees. 


The secretary shall by regulation prescribe the fees payable for the various 
applications and recording fees and for related services. Unless specified by the 
secretary, the fees payable under this part are not refundable. 


History. 
Acts 2000, ch. 671, § 1. 


47-25-518. Intent of act. 


The intent of this part is to provide a system of state trademark registration 
and protection substantially consistent with the federal system of trademark 
registration and protection under the Trademark Act of 1946, as amended. To 
that end, the construction given the federal act should be examined as 


persuasive authority for interpreting and construing this part. 


History. 
Acts 2000, ch. 671, § 1. 


Compiler’s Notes. 
The Trademark Act of 1946, referred to in 


this section, is compiled in15 U.S.C. § 1051 et 
seq. 


PART 6 
PETROLEUM TRADE PRACTICES 


47-25-601. Short title. 


This part shall be known and may be cited as the “Petroleum Trade Practices 


Act.” 


History. 
Acts 1975, ch. 232, § 1; T.C.A., § 69-701. 


Cross-References. 
Sale of motor fuels, regulation, title 55, ch. 
15. 


Section to Section References. 
This part is referred to in § 47-25-2004. 


Cited: 
Tennessean Truckstop, Inc. v. Mapco Petro- 


leum, Inc., 728 F. Supp. 489, 1990 U.S. Dist. 
LEXIS 612 (M.D. Tenn. 1990); Ghem, Ince. v. 
Mapco Petroleum, Inc., 767 F. Supp. 1418, 1990 
U.S. Dist. LEXIS 18602 (M.D. Tenn. 1990); 
Clark v. BP Oil Co., 930 F. Supp. 1196, 1996 
U.S. Dist. LEXIS 9482 (E.D. Tenn. 1996); Clark 
v. BP Oil Co., 187 F.3d 386, 1998 FED App. 63P, 
1998 U.S. App. LEXIS 2851 (6th Cir. Tenn. 
1998). 


NOTES TO DECISIONS 


1. Compliance. 

District court erred in granting summary 
judgment in favor of a petroleum company in a 
gas station operator’s action under the Tennes- 
see Petroleum Trade Practices Act (TPTPA), 
T.C.A. § 47-25-601 et seq.; although the com- 
pany argued that the contract expressly pro- 
vided that it would not create a franchise rela- 
tionship, the relationship between the parties 
qualified as a “franchise relationship” under 
the terms of the TPTPA. Further, the operator 


qualified as a “dealer” within the meaning of 
the TPTPA, and there was no factual basis to 
conclude that no genuine issue of material fact 
existed as to whether the company was a “ver- 
tically integrated producer.” Shah v. Racetrac 
Petroleum Co., 338 F.3d 557, 2003 FED App. 
244P, 2003 U.S. App. LEXIS 14749 (6th Cir. 
Tenn. 2003), rehearing denied, — F.3d —, 2003 
U.S. App. LEXIS 20072 (6th Cir. Sept. 29, 
2003). 
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47-25-6002. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Cost to the retailer” means the sum of: 

(A) The lower of: 

(i) The purchase price of petroleum distillates to the retailer, less all 
trade discounts, allowances, or rebates actually granted to the retailer; 
or 

(ii) The replacement cost of petroleum distillates at the time of retail 
sale in the quantity last purchased by the retailer; 

(B) The cost of transportation of petroleum distillates from the point of 
purchase by the retailer to the retail location; 

(C) All applicable federal, state, or local motor fuel or sales taxes not 
already included in the purchase price to the retailer; and 

(D) The reasonable cost of overhead for petroleum distillates at that 
location; 

(2) “Dealer” means any person, firm, corporation, or partnership engaged 
in the sale of petroleum products to the public at retail; 

(3) “Distributor” means any person, firm, partnership, or corporation 
engaged in the sale of petroleum or related products at wholesale to dealers; 

(4) “Exempt” means those sales at retail exempt by § 47-25-204; 
(5)(A) “Franchise” means a contract or agreement between a dealer and a 
distributor or producer of petroleum products or other related products 
which grants to the dealer the right and authority to sell or use in 
connection with the sale of petroleum products, motor fuel, or related 
products, such as tires, batteries, etc., a petroleum trademark, trade 
name, service mark, or other identifying symbol or name. 

(B) “Franchise” includes a contract or agreement under which such 
dealer is granted authority to occupy premises owned, leased, or in any 
way controlled by a producer or distributor, which premises are to be 
employed for the sale or distribution of petroleum or related products 
under the producer or distributor’s petroleum trademark, trade name, 
service mark, or other identifying symbol or name which is controlled by 
the distributor or producer. 

(C) “Franchise” does not include contracts and agreements with per- 
sons employed directly by a producer or distributor of petroleum and 
related products to manage, operate, run, or administer the retail sale of 
such products to the consuming public on premises owned or leased by the 
producer or distributor; 

(6) “Petroleum or related products” means all petroleum distillates in- 
cluding, but not limited to, gasoline, motor fuels, and lubricants and those 
products generally sold at retail outlets in connection with such petroleum 
products under a trademark, trade name, or symbol including, but not 
limited to, tires, batteries, and other motor vehicle accessories. Each 
separate grade or blend of a petroleum distillate shall be considered an 
individual item, product, and commodity; 

(7) “Producer” means any person, firm, partnership or corporation en- 
gaged in the drilling, pumping, importing, refining, or wholesaling of 
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petroleum and related products under a trademark, trade name, service 
mark, or other identifying symbol or name whether or not such organization 
distributes such products to dealers; 

(8) “Retailer” means a dealer, as defined in this section; 

(9) “Sale at retail,” “sales at retail” or “retail sale” means sale at retail, 
sales at retail, or retail sale, as defined in § 47-25-202; 

(10) “Vertical integration” means the ownership or control of all phases of 
the production of petroleum products including the drilling, pumping, 
refining, distribution, and resale of such petroleum products by a person, 
firm, partnership or corporation or from the well to the gasoline pump; and 

(11) “Vertically integrated producer” means a producer controlling all 
phases of petroleum production and sale from the well through distribution 
to dealers as defined herein. 


History. 1993); Shah v. Racetrac Petroleum Co., 338 

Acts 1975, ch. 232, § 1; T.C.A., § 69-702; F.3d 557, 2003 FED App. 244P, 2003 U.S. App. 
Acts 1988, ch. 1033, §§ 1, 2. LEXIS 14749 (6th Cir. Tenn. 2003); Dr. Pepper 
Cited: Pepsi-Cola Bottling Co. v. Farr, 393 S.W.3d 201, 


GHEM, Inc. v. Mapco Petroleum, Inc., 850 2011 Tenn. App. LEXIS 615 (Tenn. Ct. App. 
S.W.2d 447, 1993 Tenn. LEXIS 113 (Tenn. Nov. 16, 2011). 


47-25-603. Purpose. 


(a) The purpose of this part is to regulate vertical integration of the 
petroleum industry in Tennessee, it being the conclusion of the general 
assembly hereby expressed that vertical integration tends to operate in 
restraint of free trade and inhibits full and free competition and, therefore, 
tends to increase the price of petroleum and related products and services as 
prohibited under part 1 of this chapter. 

(b) Independent and small dealers and distributors of petroleum and 
related products are vital to a healthy, competitive marketplace, but are 
unable to survive subsidized below-cost pricing at the retail level by others who 
have other sources of income. Below-cost selling laws have been effective in 
preserving independent and small retailers and wholesalers in other trades 
and businesses from subsidized pricing. Subsidized pricing is inherently unfair 
and destructive to, and reduces competition in, the motor fuel marketing 
industry, and is a form of predatory pricing. An additional purpose of this part 
is to prevent and eliminate subsidized pricing of petroleum and related 
products. 


History. Carlos Smith), I Introduction, 28 Vand. L. Rev. 
Acts 1975, ch. 232, § 1; T.C.A., § 69-703; 1278. 
Acts 1988, ch. 1033, § 3. 


Cited: 
Law Reviews. Shah v. Racetrac Petroleum Co., 338 F.3d 
Gasoline Marketing Divestiture Statutes — 557, 2003 FED App. 244P, 2003 U.S. App. 


A Preliminary Constitutional and Economic [RyxIS 14749 (6th Cir. Tenn. 2003). 
Assessment (Hunter M. Meriwether and James 
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47-25-604. Termination of franchise agreement — Notice — Permis- 


sible causes. 


(a)(1) Any vertically integrated producer engaged in a franchise agreement 
with a dealer shall give sixty (60) days’ notice to such dealer prior to 
termination or nonrenewal of such franchise agreement. 

(2) Such notice shall state the date of issuance and termination and the 


cause for such termination. 


(3) The notice provided for in this section shall not be required in 
emergencies where franchise agreement termination is for cause and the 
notice requirement would place an unreasonable burden on the vertically 


integrated producer. 


(b) Permissible causes may include, but are not limited to: 

(1) Substantial breach of the franchise agreement by the dealer; 

(2) Occurrences rendering performance of the franchise agreement impos- 
sible, such as the death of either party or the destruction of the retail 


petroleum outlet premises; 


(3) Mutual agreement of the parties; and 


(4) Bankruptcy of either party. 


History. 
Acts 1975, ch. 232, § 1; T.C.A., § 69-704. 


Section to Section References. 
This section is referred to in § 47-25-605. 


Law Reviews. 

Gasoline Marketing Divestiture Statutes — 
A Preliminary Constitutional and Economic 
Assessment (Hunter M. Meriwether and James 


Carlos Smith), III The Competitive Impact of 
Divestiture and Less Restrictive Alternatives. 
A. The Effect of Vertical Integration on Gaso- 
line Marketing, 28 Vand. L. Rev. 1320. 


Cited: 

Shah v. Racetrac Petroleum Co., 338 F.3d 
557, 2003 FED App. 244P, 2003 U.S. App. 
LEXIS 14749 (6th Cir. Tenn. 2003). 


47-25-605. Improper franchise termination — Presumption — Dam- 


ages. 


(a) Any vertically integrated producer who: 
(1) Terminates, fails to renew, or in any manner attempts to cause the 


cancellation of a franchise agreement with a dealer through the use of price 
or service discrimination, the imposition of unreasonable hours of operation 
requirements, or products allocation discrimination, or otherwise attempts 
to effectuate the termination of a franchise agreement for reasons other than 
those permitted in § 47-25-604; 

(2) Has operated under a franchise with such vertically integrated pro- 
ducer for one (1) year or more; and 

(3) Upon the termination of the franchise agreement, converts the prem- 
ises into a producer operated facility within two (2) years after the franchise 
agreement is terminated; 


shall be presumed to engage in operations, arrangements, or agreements 
which tend to lessen full and free competition and enhance vertical integration 
in violation of public policy and this part and in violation of part 1 of this 


chapter. 


(b) Any corporation adjudicated to be in violation of this section shall be 
liable for the damages and penalties set forth in part 1 of this chapter. 
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(c) Presumptions arising under the operation of this section are rebuttable 
and may be overcome by clear and convincing evidence to the contrary. 


History. 
Acts 1975, ch. 232, § 1; T.C.A., § 69-705. 


47-25-606. Injunction — Damages. 


Any court of competent jurisdiction hearing a cause of action based on a 
violation of this part may, in lieu of the damages and penalties set forth in part 
1 of this chapter, enjoin franchise termination or award damages to the 
aggrieved dealer or the dealer’s legal representative in an amount which is 
three (3) times the value of the franchise agreement and the reasonable value 
of the dealer’s good will lost as a consequence of the franchise termination 
combined, plus punitive damages where warranted. 


History. 
Acts 1975, ch. 232, § 1; T.C.A., § 69-706. 


47-25-607. Action by dealer. 


Any dealer aggrieved by violations of this part, or such dealer’s legal 
representative, may bring suit in any court of competent jurisdiction and 
receive injunctive relief or damages as set forth in this part. 


History. 
Acts 1975, ch. 232, § 1; T.C.A., § 69-707. 


47-25-608 — 47-25-610. [Reserved.] 


47-25-611. Sales below cost to retailer. 


(a)(1) No dealer shall make, or offer or advertise to make, sales at retail at 

below cost to the retailer, where the effect is to injure or destroy competition 

or substantially lessen competition, unless such sales at retail are exempt 

under § 47-25-204. 

(2) No dealer shall limit, restrict, condition, or refuse to make sales at 
retail of petroleum distillates stored at the retail outlet in one hundred (100) 
gallon or larger containers to another dealer or a distributor at the same or 
lower price as offered or advertised to the public if such petroleum distillates 
are offered, advertised, or sold to the public at below cost to the retailer. 

(3) The burden of proving an exemption from this subsection (a) shall be 
upon the dealer claiming its sales are exempt. 

(b) No vertically integrated producer may sell or transfer a petroleum 
distillate to its own retail outlet at a price which is less than the price at which 
that petroleum distillate is offered for sale by the vertically integrated 
producer to a dealer operating in the same class of trade and within the same 
competitive area as the retail outlet of the vertically integrated producer. Such 
sales at retail under this subsection (b) by a vertically integrated producer 
shall be made in accordance with all other provisions of this section. 

(c) Any dealer who violates this section shall be subject to a civil penalty not 
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to exceed one thousand dollars ($1,000) per day for each day during which the 
act or omission continues or occurs. 

(d)(1) Any person having an interest which is or may be adversely affected 
by a violation or threatened violation of subsection (a) may commence a civil 
action on such person’s own behalf against any dealer who is alleged to be in 
violation of this section, to recover actual and special damages, for payment 
of civil penalties, and to enjoin the dealer who has violated, is violating or 
who is otherwise likely to violate this section. No person whose sales were 
exempt or who acted in good faith believing such sales were exempt shall be 
denied injunctive relief, if appropriate. 

(2) No action may be commenced under subdivision (d)(1) prior to ten (10) 
days after the plaintiff has given notice by certified mail of the alleged 
violation to any alleged violator and to the attorney general and reporter. 

(3) The action may be brought in a court of competent jurisdiction in the 
county where the alleged or threatened violation of this section took place, is 
taking place, or is about to take place, or in the county in which such dealer 
resides, has a principal place of business, or can be found. 

(4) If the court finds that the violations of subsection (a) were willful or 
knowing violations, the court may award three (3) times the actual damage 
sustained and may provide such other relief as it considers necessary and 
proper. It shall be presumed that retail sales below cost to the retailer by a 
dealer after the dealer has received the notice required in subdivision (d)(2) 
are willful and knowing. 

(5) Upon a finding by the court that this section has been violated, the 
court may award to the person bringing such action reasonable attorney’s 
fees and costs. 

(e) The attorney general and reporter may bring an action in the name of 
the state in a court as described in subsection (d), for appropriate relief, 
including civil penalties, temporary restraining order, temporary injunction, or 
permanent injunction, against any dealer who has violated, is violating, or who 
is otherwise likely to violate this section. 

(f) Any court of competent jurisdiction shall have power to restrain viola- 
tions of this section, to award appropriate damages, and to apply any 
appropriate civil penalties under subsection (c). 

(g) This section is remedial legislation and shall be liberally construed to 
promote its purposes. The powers and remedies in this section shall be 
cumulative and supplementary to all other powers and remedies otherwise 
provided by law. 

(h) Nothing in this section shall prohibit a dealer from making, or offering 
or advertising to make, sales at retail which are made in good faith to compete 
with the equally low or lower retail price of a competitor. Such sales at retail 
under this subsection (h) by a vertically integrated producer shall be made in 
accordance with subsection (b). 

(i) Nothing contained within this section shall be construed to regulate the 
price of petroleum distillates purchased from a producer or a distributor: 

(1) By a person solely for use in agricultural production activities on the 
farm of such person; 

(2) By an employer for the business use of employees; 
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(3) By any common carrier regulated by the Tennessee regulatory author- 
ity, the department of safety and/or the department of transportation; 

(4) By a person for industrial and commercial purposes which do not 
include the sale of petroleum distillates to the public; or 

(5) For any other commercial transactions. 


History. 
Acts 1988, ch. 1033, §§ 4, 6, 8; 1995, ch. 305, 
§ 105. 


Attorney General Opinions. 
Constitutionality, OAG 88-141 (8/10/88). 


Cited: 
Clark v. BP Oil Co., 930 F. Supp. 1196, 1996 
U.S. Dist. LEXIS 9482 (E.D. Tenn. 1996). 


NOTES TO DECISIONS 


Analysis 


. Good Faith Defense. 

. Failure to State a Cause of Action. 
Elements of Cause of Action. 

. Adverse Effect on Competition. 
Antitrust Injury. 


. Good Faith Defense. 

Evidence sufficient to find that retailer was 
entitled to the good faith defense of subsection 
(h). Tennessean Truckstop, Inc. v. Mapco Petro- 
leum, Inc., 728 F. Supp. 489, 1990 U.S. Dist. 
LEXIS 612 (M.D. Tenn. 1990). 


= OF ON 


2. Failure to State a Cause of Action. 

Gas station operator suing competitor failed 
to state a cause of action under subsection (a) 
because it did not show two necessary ele- 
ments: (1) that competitor’s below-cost sales 
had the actual effect of injuring or destroying 
competition or substantially lessening competi- 
tion; and (2) that it suffered an “antitrust 
injury.” Ghem, Inc. v. Mapco Petroleum, Inc., 
767 F. Supp. 1418, 1990 U.S. Dist. LEXIS 
18602 (M.D. Tenn. 1990), affd without opinion, 
992 F.2d 1216, 1993 U.S. App. LEXIS 19982 
(6th Cir. Tenn. 1993). 


3. Elements of Cause of Action. 

The elements of a cause of action under 
subdivision (a)(1) are: (1) the party accused of 
the violation must be a “dealer,” as defined by 
§ 47-25-602; (2) there must be a “sale at retail,” 
as defined by § 47-25-602; (3) the sale at retail 
must be “at below cost to the retailer;” (4) the 


Collateral References. 
Validity, Construction, and Application of 


47-25-612 — 47-25-620. [Reserved.] 


effect of the below-cost retail sale must be to 
injure or destroy competition or substantially 
lessen competition; (5) the sale at retail must 
not be exempt under § 47-25-204 or § 47-25- 
611; and (6) where the plaintiff is a private 
party, such party must be a person having an 
interest which is or may be adversely affected 
by a violation or threatened violation. GHEM, 
Inc. v. Mapco Petroleum, Inc., 850 S.W.2d 447, 
1993 Tenn. LEXIS 113 (Tenn. 1993). 


4. Adverse Effect on Competition. 

To determine whether there has been, or is 
likely to be, an adverse effect on competition, a 
court should focus on the competitors in the 
aggregate, and not on whether a specified indi- 
vidual competitor has been, or is likely to be, 
harmed or prevented from competing. GHEM, 
Inc. v. Mapco Petroleum, Inc., 850 S.W.2d 447, 
1993 Tenn. LEXIS 113 (Tenn. 1998). 


5. Antitrust Injury. 

The actual or threatened adverse effect on 
plaintiffs interest, a prerequisite for a private 
cause of action under subdivision (d)(1), must 
constitute an “antitrust injury”, which means 
an injury that results from an injury to, or 
destruction or substantial lessening of, compe- 
tition. In the case of a competitor of an alleged 
violator of this section, the competitor can show 
that it has suffered “antitrust injury” by show- 
ing that the adverse effect on competition in- 
hibits its ability to compete. GHEM, Inc. v. 
Mapco Petroleum, Inc., 850 S.W.2d 447, 1993 
Tenn. LEXIS 113 (Tenn. 1993). 


State Statutory Provisions Prohibiting Sale of 
Gasoline Below Cost. 26 A.L.R.6th 249. 
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FRANCHISED DEALERS AND DISTRIBUTORS 


47-25-621. Creation of franchise — Franchisor’s duty of disclosure. 


A franchisor shall disclose in writing to any prospective franchisee, upon 
request of franchisee, the following information, before any agreement is 
concluded: 

(1) The gallonage volume history, if any, of the location under negotiation 
for and during the three-year period immediately past or for the entire 
period during which the location has been supplied by the supplier, which- 
ever is shorter; 

(2) Projections of gallonage consumption, if any, which were used by the 
franchisor in making a decision to invest in the location under negotiation; 

(3) The name and last known address of the previous dealers for the last 
three (3) years, or for the entire period during which the location has been 
supplied by the supplier, whichever is shorter; 

(4) Any legally binding commitments for the sale, demolition, or other 
disposition of the location in effect prior to the termination date of the 
agreement; 

(5) The training programs, if any, and the specific goods and services the 
supplier will provide with or without cost to the dealer; 

(6) Full disclosure of any and all obligations which will be required of the 
dealer, including, but not limited to, any obligation to exclusively deal in any 
of the products of the supplier, its subsidiaries, or any other company or any 
advertising and promotional items that the dealer must accept; and 

(7) Full disclosure of all restrictions on the sale, transfer, renewal, and 
termination of the agreement. 


History. Collateral References. 
Acts 1977, ch. 422, § 2(A); T.C.A., § 69-721. Existence of fiduciary duty between franchi- 


sor and franchisee. 52 A.L.R.5th 613. 
Cross-References. 


Termination, nonrenewal or modification of 
franchise agreements, title 47, ch. 25, part 15. 


47-25-622. Creation of franchise — Mandatory conditions. 


(a) Every franchise agreement as defined herein shall be subject to the 
nonwaivable provisions set forth in this section, whether or not they are 
expressly set forth in the agreement. 

(b)(1) No agreement shall contain any provision which in any way limits the 

right of either party to trial by jury, the interposition of counter-claims or 

cross-claims. 

(2) The price at which a franchisee sells products shall not be fixed or 
maintained by a franchisor, nor shall any person seek to do so, nor shall the 
price of products be subject to enforcement or coercion by any person in any 
manner. Each agreement shall have the legend, “Nothing herein shall be 
construed to prohibit a franchisor from suggesting prices and counseling 
with franchisees concerning prices. Price fixing or mandatory prices for any 
products covered in this agreement are prohibited. A service station dealer or 
wholesale distributor may sell any products listed in this agreement for a 
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price which such dealer or distributor alone may decide.” 

(3) The franchisee may assign the franchise agreement, upon such price 
and upon such financial terms as the franchisee and the assignee may agree; 
provided, that the franchisor consents to such assignment, which consent 
shall not be unreasonably withheld; and provided further, that franchisor 
must have good cause to withhold such consent. 

(A) For the purposes of this section, “good cause” includes, but is not 
limited to: 

(i) Inexperience or lack of qualifications on the part of the assignee; 

(ii) Poor credit rating of assignee; 

(iii) Inadequate financial resources necessary for the initial invest- 
ment, the analysis of which shall take into consideration any sums the 
assignee has agreed to pay the franchisee; 

(iv) Criminal record of the assignee; and 

(v) The franchisor, for valid business reasons, chooses to eliminate a 
service station operation at the franchisee’s location at the conclusion of 
the business relationship between franchisor and franchisee. 

(B) The franchisee may not exercise the right of assignment after 
having been duly notified of termination or nonrenewal of the franchise 
agreement for cause as described in the federal Petroleum Marketing 
Practices Act. 

(4) In the event of the death of the franchisee, the surviving spouse or 
adult children of such franchisee will have first right of refusal to become the 
new franchisee; provided, that the franchisor consents, which consent shall 
not be unreasonably withheld; and provided further, that the franchisor 
must have good cause to withhold such consent. For the purposes of this 
section, “good cause” as described in subdivision (b)(3) is applicable. 

(5) If the franchise agreement requires the franchisee to provide a cash 
deposit in advance for the use of the service station or delivery of fuel, except 
as advance payment in whole or in part for product ordered, such deposit 
shall be held by the franchisor, may be used by the franchisor in the 
franchisor’s business, and shall be retained for the term of the agreement 
unless it is sooner terminated. Interest at a rate of at least six percent (6%) 
shall be paid to the franchisee at least annually unless agreed otherwise. 
Within ninety (90) days after the termination of the agreement, the deposit 
shall be returned, together with any unpaid interest on such deposit, at the 
rate of at least six percent (6%) per year. The franchisor may deduct from the 
amount to be returned any amount owed the franchisor by the franchisee at 
the time of settlement. 


History. Act, referred to in this section, is compiled in 15 
Acts 1977, ch. 422, § 2(B); 1979, ch. 260, U.S.C. §§ 2801-2841. 


1, 2; T.C.A., § 69-722. 
38 : Collateral References. 


Compiler’s Notes. Existence of fiduciary duty between franchi- 
The federal Petroleum Marketing Practices sor and franchisee. 52 A.L.R.5th 613. 


47-25-623. Unfair practices generally. 


(a)(1) It is unlawful for any refiner, distributor, or producer of petroleum 
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products engaged in business in this state, either directly or indirectly, to 
discriminate in prices between purchasers for petroleum products of like 
grade and quality, where either or any of the purchases involved in such 
discrimination are in commerce, where such petroleum products are sold for 
use, consumption, or resale within the state of Tennessee, and where the 
effect of such discrimination may be substantially to lessen competition or 
tend to create a monopoly in any line of commerce, or to injure, destroy, or 
prevent competition with any person who either grants or knowingly 
receives the benefit of such discrimination, or with customers of either of 
them; provided, that nothing in this section shall prevent: 

(A) Differentials which make only due allowances for differences in the 
cost of manufacture, sale, or delivery resulting from the differing methods 
or quantities in which such petroleum products are to such purchasers 
sold or delivered; 

(B) Dealers engaged in selling petroleum products in commerce within 
the state of Tennessee from selecting their own customers in bona fide 
transactions and not in restraint of trade; 

(C) Price changes from time to time where in response to changing 
conditions affecting the market for or the marketability of the petroleum 
products concerned, including, but not limited to, distress sales under 
court process, or sales in good faith in discontinuance of businesses in the 
goods concerned; and 

(D) A franchisor, distributor, or producer of petroleum products from 
lowering its price for petroleum products to any purchaser or purchasers 
when such lower price was made in good faith to meet an equally low price 
of a competitor. 

(2) It is unlawful for any refiner, distributor, or producer of petroleum 
products to refuse to make available, upon written request of any dealer who 
has a franchise agreement with the refiner, distributor, or producer, a 
schedule of dealer tank wagon prices then charged dealers of the refiner, 
distributor, or producer for motor gasoline sold within the state of Tennessee. 
(b) A violation of this section is a Class C misdemeanor. 

(c) Nothing in this section shall apply to the purchase of petroleum products 


for their own use by state and local agencies. 


History. 
Acts 1977, ch. 422, § 3; T.C.A., § 69-723; 
Acts 1989, ch. 591, § 113. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
Li: 


Cited: 

Tennessean Truckstop, Inc. v. Mapco Petro- 
leum, Inc., 728 F. Supp. 489, 1990 U.S. Dist. 
LEXIS 612 (M.D. Tenn. 1990); GHEM, Inc. v. 
Mapco Petroleum, Inc., 850 S.W.2d 447, 1993 
Tenn. LEXIS 113 (Tenn. 1993). 


NOTES TO DECISIONS 


Analysis 


1. Construction. 
2. Evidence. 


1. Construction. 
Price discrimination under this section 
means that the favored party got a preference, 


not that the disfavored party paid an unreason- 
able price; the latter situation would constitute 
an overcharge. Kerr v. Hackney Petroleum Ten- 
nessee, Inc., 775 S.W.2d 600, 1988 Tenn. App. 
LEXIS 716 (Tenn. Ct. App. 1988). 


2. Evidence. 
A disfavored competitor should not recover if 


47-25-624 


he does not claim that the alleged favored 
purchaser did anything more with the pur- 
ported price advantage than put it in his 
pocket. Kerr v. Hackney Petroleum Tennessee, 
Inc., 775 S.W.2d 600, 1988 Tenn. App. LEXIS 
716 (Tenn. Ct. App. 1988). 

The disfavored competitor must show that he 
is in a worse position because of favored com- 
petitor’s price advantage, and that favored 
competitor drew either profits or sales away 
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from him. Kerr v. Hackney Petroleum Tennes- 
see, Inc., 775 S.W.2d 600, 1988 Tenn. App. 
LEXIS 716 (Tenn. Ct. App. 1988). 

If favored competitor did not lower his prices, 
disfavored competitor may still prove injury by 
evidence that favored competitor used his price 
break on more advertising or increased capital 
expenditures. Kerr v. Hackney Petroleum Ten- 
nessee, Inc., 775 S.W.2d 600, 1988 Tenn. App. 
LEXIS 716 (Tenn. Ct. App. 1988). 


Collateral References. 
Existence of fiduciary duty between franchi- 
sor and franchisee. 52 A.L.R.5th 613. 


47-25-624. Dealer trade associations. 


No supplier shall hinder, coerce or threaten any dealer for the purpose of 
preventing that dealer from joining any trade association made up of dealers. 


Franchisees (Robert W. Emerson), 43 Vand. L. 
Rev. 1503 (1990). 


History. 
Acts 1977, ch. 422, § 4; T.C.A., § 69-724. 


Law Reviews. 
Franchising and the Collective Rights of 


47-25-625. Credit sales of gasohol, etc. 


No retail or wholesale seller of gasoline, diesel fuel, or other motor vehicle 
fuels who permits purchases or sales on credit of such gasoline, diesel fuel, or 
other motor vehicle fuels shall refuse to offer and permit similar purchases or 
sales on credit of gasohol or other fuels containing alcohol equal to at least ten 
percent (10%) of total volume. 


History. 
Acts 1980, ch. 603, § 1; T.C.A., § 69-725. 


47-25-626. Supplying of gasohol, etc. 


(a) No distributor or wholesale dealer who supplies retail dealers with 
gasoline, diesel fuel, or other motor vehicle fuels shall prohibit or restrict any 
such supplied retail dealer from voluntarily carrying for sale gasohol or any 
other fuel containing alcohol equal to at least ten percent (10%) of total volume. 

(b) Any such distributor or wholesale dealer who prohibits or restricts or 
attempts to prohibit or restrict a supplied retail dealer shall be subject to a fine 
of fifty dollars ($50.00) per day per retail dealer upon conviction of such offense. 


History. 
Acts 1980, ch. 603, § 1; T.C.A., § 69-726. 
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PART 7 
MOTION PICTURE FAIR COMPETITION 


47-25-701. Short title. 


This part shall be known as the “Tennessee Motion Picture Fair Competition 
Act.” 


History. 
Acts 1979, ch. 119, § 2; T.C.A., § 69-801. 


47-25-702. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Bid” means a written offer or proposal by an exhibitor to a distributor 
in response to an invitation to bid for the right to exhibit a motion picture, 
stating the terms under which the exhibitor will agree to exhibit a motion 
picture; 

(2) “Blind bidding” means the bidding for, negotiating for, or offering or 
agreeing to terms for the licensing or exhibition of a motion picture at any 
time before such motion picture has either been trade screened or before 
such motion picture, at the option of the distributor, has otherwise been 
made available for viewing within Tennessee by all exhibitors from whom 
the distributor is soliciting bids or with whom the distributor is negotiating 
for the right to exhibit such motion picture; 

(3) “Distributor” means any person engaged in the business of distribut- 
ing or supplying motion pictures to exhibitors by rental, sale, or licensing; 

(4) “Exhibit” or “exhibition” means showing a motion picture to the public 
for a charge; 

(5) “Exhibitor” means any person engaged in the business of operating 
one (1) or more theatres; 

(6) “Invitation to bid” means a written or oral solicitation or invitation by 
a distributor to one (1) or more exhibitors to bid for the right to exhibit a 
motion picture; 

(7) “License agreement” means any contract, agreement, understanding, 
or condition between a distributor and an exhibitor relating to the licensing 
or exhibition of a motion picture by the exhibitor; 

(8) “Person” includes one (1) or more individuals, partnerships, associa- 
tions, societies, trusts, organizations, or corporations; 

(9) “Run” means the continuous exhibition of a motion picture in a defined 
geographic area for a specified period of time. “First run” is the first 
exhibition of a picture in the designated area; “second run” is the second 
exhibition; and “subsequent runs” are subsequent exhibitions after the 
second run. “Exclusive run” is any run limited to a single theatre in a defined 
geographic area, and a “nonexclusive run” is any run in more than one (1) 
theatre in a defined geographic area; 

(10) “Theatre” means any establishment in which motion pictures are 
exhibited to the public regularly for a charge; and 

(11) “Trade screening” means the showing of a motion picture by a 
distributor at the location of the film exchange(s) that distributes the 
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distributor’s picture(s) in Tennessee, which is open to any exhibitor from 
whom the distributor intends to solicit bids or with whom the distributor 
intends to negotiate for the right to exhibit the motion picture. 


History. 
Acts 1979, ch. 119, § 3; T.C.A., § 69-802. 


47-25-703. Blind bidding. 


(a) Blind bidding is hereby prohibited within Tennessee. No bids shall be 
returnable, no negotiations for the exhibition or licensing of a motion picture 
shall take place, and no license agreement or any of its terms shall be agreed 
to, for the exhibition of any motion picture before the motion picture has either 
been trade screened or before such motion picture, at the option of the 
distributor, has otherwise been made available for viewing within Tennessee 
by all exhibitors from whom the distributor is soliciting bids or with whom the 
distributor is negotiating for the right to exhibit the motion picture. 

(b) A distributor shall provide reasonable and uniform notice of the trade 
screening or availability for viewing within Tennessee of any motion picture to 
those exhibitors within Tennessee, from whom the distributor intends to solicit 
bids or with whom the distributor intends to negotiate for the right to exhibit 
that motion picture. 

(c) Any purported waiver of the prohibition against blind bidding in this 
part shall be void and unenforceable. 


History. 
Acts 1979, ch. 119, § 4; T.C.A., § 69-803. 


47-25-704. Enforcement. 


In any civil action for damages against a person for violation of this part, the 
court may award damages to the prevailing party and reasonable attorneys’ 
fees. This part may be enforced by injunction or any other available equitable 
or legal remedy. 


History. 
Acts 1979, ch. 119, § 5; T.C.A., § 69-804. 


PART 8 
COUPON SALES PROMOTIONS 


47-25-801. Short title. 


This part shall be known and may be cited as the “Tennessee Coupon Sales 
Promotion Act of 1980.” 


History. 
Acts 1980, ch. 718, § 1; T.C.A., § 69-901. 


47-25-802. Part definitions. 


As used in this part, except where the context otherwise requires: 
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(1) “Coupon” means any writing, form, ticket, certificate, token, or similar 
device designed or intended to be sold or offered for sale which is represented 
as entitling the purchaser or holder to purchase or procure goods or services 
at a reduced price or free of charge upon presentation thereof to the seller or 
supplier of such goods or services. “Coupon” includes “coupon book.” “Cou- 
pon” does not include: 

(A) Coupons sold or offered for sale directly by the coupon sponsor 
where all proceeds from the sale are returned to the sponsor; 

(B) Coupons redeemable only for motor vehicle parking or urban mass 
transit privileges; 

(C) Coupons published by or distributed through newspapers or other 
periodicals, in advertisements other than their own; 

(D) Coupons within, attached to, or a part of any package or container 
as packed by the original manufacturer and which are redeemed by such 
manufacturer; 

(E) Trading stamps; and 

(F) Cents-off or free coupons authorized by the original manufacturer or 
retailer and distributed in any fashion; 

(2) “Coupon book” means a group of two (2) or more coupons sold, offered 
for sale, or otherwise distributed as a single unit; 

(3) “Person” means any individual, partnership, firm, corporation, asso- 
ciation, or other business organization or entity, including charitable or 
nonprofit organizations and their officers and employees; 

(4) “Promoter” means any person, and any agent or representative of such 
person, engaged in the sale or offering or solicitation for sale of coupons; and 

(5) “Sponsor” means any person represented as being obligated to provide 
goods, services, or discount privileges to the purchaser or holder of a coupon. 


History. 
Acts 1980, ch. 718, § 2; T.C.A., § 69-902. 


47-25-803. Agreement between promoter and sponsor — Terms and 
conditions. 


(a) No promoter shall sell, offer for sale, or otherwise publish or distribute 
any coupon without a prior contract or agreement in writing with the coupon 
sponsor. A copy of such contract shall be furnished to the sponsor at the time 
of its execution, and shall set forth all terms and conditions under which 
coupons obligating the sponsor may be published, distributed, or sold and 
include the following: 

(1) A specific description, exactly as it is to appear on the coupon, of: 

(A) The goods, services, or discount privileges which the sponsor will 
provide in exchange for each coupon presented for redemption; 

(B) The hours during each day and the days during each week when the 
coupon will be accepted for redemption by the sponsor; 

(C) The expiration date of the coupon; and 

(D) All purchases required of a coupon holder as a condition of redemp- 
tion and any other restrictions or limitations imposed on the redemption 
of the coupons by the sponsor; 
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(2) The maximum number of coupons which may be printed, issued, 
distributed, or sold by the promoter; ; 

(3) The beginning and ending dates of the promotion, before and after 
which no coupons may be sold or distributed; 

(4) The amount or percentage of funds, if any, to be returned to the 
sponsor from the sale of coupons; 

(5) The personal and business name and address of the promoter execut- 
ing the contract. Nonresidents shall include their permanent address in 
their state of residence; and 

(6) A statement that the coupon sales promotion is regulated by the 
“Tennessee Coupon Sales Promotion Act.” 

(b) The promoter shall not represent, either directly or by implication, that 
the number of coupons presented to the sponsor for redemption will be less 
than the total number of coupons printed, sold, or distributed, or make any 
promises or representation inconsistent with or contrary to the terms of the 
written contract between the promoter and sponsor. 


History. 
Acts 1980, ch. 718, § 3; T.C.A., § 69-903. 


47-25-804. Information required on coupon. 


(a) Every coupon, whether sold or distributed individually or as part of a 
coupon book, shall clearly and conspicuously set forth, on its face, the name 
and business address of the coupon sponsor and a specific description, as 
provided in the agreement between the promoter and the sponsor of: 

(1) The goods, services, or discount privileges which the sponsor will 
provide in exchange for the coupon; 

(2) The hours during each day and the days during each week when the 
coupon will be accepted for redemption by the sponsor; 

(3) The expiration date of the coupon; and 

(4) All purchases required of the coupon holder as a condition of redemp- 
tion and any other restrictions and limitations imposed on the redemption of 
the coupons by the sponsor. 

(b) Every coupon book, and every coupon sold or distributed individually, 
shall contain on its face: 

(1) The name and permanent business address of the promoter; and 
(2) The following statement in bold face or other conspicuous type or 
lettering: 


“REDEMPTION MAY BE SUBJECT TO CERTAIN CONDITIONS 
AND LIMITATIONS WHICH MUST BE STATED ON THE 
COUPON. YOU ARE ENTITLED TO INSPECT EACH COUPON 
BEFORE PURCHASE.” 


History. 
Acts 1980, ch. 718, § 4; T.C.A., § 69-904. 
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47-25-805. Coupons — Restrictions on number, distribution, and 
terms. 


(a) The total number of coupons sold, offered for sale, or otherwise distrib- 
uted shall not exceed the total number specified in the contract between the 
promoter and sponsor. 

(b) No coupon may be published, sold, distributed, or represented contrary 
to the terms of the agreement between the promoter and the sponsor, or 
obligate the sponsor to provide goods, services, or discount privileges other 
than those specified in the agreement. 

(c) No individual coupon shall be redeemable at more than one (1) place of 
business, unless all places of business at which it is redeemable are owned or 
operated by the same sponsor. 

(d) No coupon may be sold, offered for sale, or otherwise distributed prior to 
the promotion beginning date or after the promotion ending date specified in 
the contract between the promoter and sponsor. 


History. 
Acts 1980, ch. 718, § 5; T.C.A., § 69-905. 


47-25-806. Promoter to provide sponsor with distribution information 
and proceeds. 


Within ten (10) days after the promotion ending date or ten (10) days after 
all coupons have been sold or otherwise distributed, whichever occurs first, the 
promoter shall inform the sponsor in writing of the total number of coupons 
sold or distributed, and remit all funds owed to the sponsor from coupon sales 
under the terms of their agreement. 


History. 
Acts 1980, ch. 718, § 6; T.C.A., § 69-906. 


47-25-807. Agreements authorizing promotional use of name or mark 
— Liability of persons authorizing use. 


(a) All agreements between the promoter and persons authorizing the 
promoter to use their name, trade name, or trademark in aid of the sale or 
promotion of the sale of coupons shall be in writing, with a copy being 
furnished to each such person. 

(b) Such agreements shall conspicuously disclose that persons agreeing to 
the use of their name, trade name, or trademark by the promoter may be held 
jointly accountable with the promoter for any violation of this part or other 
applicable laws. 


History. 
Acts 1980, ch. 718, § 7; T.C.A., § 69-907. 


47-25-808. Promoters — Prohibited acts. 


(a) No promoter shall misrepresent directly or by implication: 
(1) That any person is sponsoring, endorsing, or participating in the sale 
of any coupon; 
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(2) That the promoter is an employee or agent of any person sponsoring, 
endorsing, or participating in the sale of any coupon or coupon book; 

(3) That the coupon is not sold for profit or that the price charged for a 
coupon is solely or primarily to cover actual costs incurred by the promoter 
in the printing, distribution, or sale of the coupon; or 

(4) The name, address, or identity of the promoter or of the person or 
organization whom the promoter represents. 

(b) No promoter shall represent, directly or by implication, that: 

(1) Proceeds from the sale of any coupon will be donated to any charity, 
civic or religious group, or other nonprofit organization, unless such repre- 
sentation is true, and the amount to be donated is disclosed; 

(2) An offer is being made to specially selected persons or that the buyer 
or prospective buyer has been specially selected, unless such representation 
is true and the specific basis on which such representation is made is 
concurrently disclosed to the prospective buyer; or 

(3) Asurvey, test, contest, or research project is being conducted, when in 
fact the principal objective is to sell coupons or coupon books or to obtain 
prospects for coupon sales. 

(c) No promoter shall: 

(1) Sell, offer to sell, or otherwise distribute any coupon in violation of any 
provisions of this part; 

(2) Make any representation inconsistent with or contrary to the terms 
and conditions contained in any coupon or in the agreement between the 
promoter and sponsor; 

(3) Advertise or otherwise represent that a coupon has a stated monetary 
value or will enable the purchaser or holder to save a stated amount of 
money, without disclosing in connection with such advertisement the total 
amount which must be paid by the purchaser or holder for the coupon and 
the total amount of all purchases which must be made by the purchaser or 
holder as a condition of redemption of the coupon; or 

(4) Use the name, trade name, or trademark of any person to aid in the 
sale or promotion of the sale of coupons unless the promoter has entered into 
a written agreement with the person whose name, trade name, or trademark 
is being used as required under this part. 


History. Restrictions on the number, distribution, and 
Acts 1980, ch. 718, § 8; T.C.A., § 69-908. terms of coupons, § 47-25-805. 


Cross-References. 
Agreements authorizing promotional use of 
name or mark, § 47-25-807. 


47-25-809. Violations — Misdemeanors. 


A violation of this part is a Class C misdemeanor. 


History. Cross-References. 
Acts 1980, ch. 718, § 9; T.C.A., § 69-909; Penalty for Class C misdemeanor, § 40-35- 
Acts 1989, ch. 591, § 113. 111. ; 
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47-25-810. Civil remedies. 


Any person who suffers an ascertainable loss of money or property as a 
result of a violation of this part may bring an action individually or in a 
representative capacity to recover actual damages, costs, and reasonable 
attorney fees. The action may be brought in a court of competent jurisdiction 
in the county where the alleged practice took place, or is taking place, or in the 
county where the defendant resides, has principal place of business, conducts, 
transacts, or has transacted business, or if the person cannot be found in any 
of the foregoing locations, in the county in which such person can be found. 


History. 
Acts 1980, ch. 718, § 10; T.C.A., § 69-910. 


PART 9 
HOUSEHOLD GOODS—UNLAWFUL TRADE PRACTICES 


47-25-901. Short title. 
This part shall be known as the “Unfair Trade Practice and Advertising Act.” 


History. practices law. 54 A.L.R.5th 631. 

Acts 1957, ch. 410, § 1; T.C.A., §§ 69-601, Failure to deliver ordered merchandise to 
47-25-501. customer on date promised as unfair or decep- 
Cited: tive trade practice. 7 A.L.R.4th 1257. 


Walker v. Bruno’s. Inc.. 650 S.W.2d 357. 1983 World wide web domain as violating state 
Tenn. LEXIS 775 (Tenn. 1983). ( ; trademark protection statute or state unfair 


trade practices act. 96 A.L.R.5th 1. 
Collateral References. 
Constitutional right to jury trial in cause of 
action under state unfair or deceptive trade 


47-25-902. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Household furniture, appliances, and floor coverings” means such 
furniture, appliances, and floor coverings as are used in dwelling houses; 

(2) “Person” means any individual, firm, partnership, corporation, or 
other organization; 

(3) “Retail sale” means any sale, except a sale for the purpose of resale in 
the ordinary course of business; 

(4) “Sale” or “sell” means any sale, contract for sale, offer of sale, or 
advertisement thereof; 

(5) “Wholesale price” means a customary price at which a wholesaler sells 
merchandise for resale; 

(6) “Wholesale sale” means any sale other than a retail sale, as defined in 
this section; and 

(7) “Wholesaler” means one who sells other than at retail, as defined in 
this section. 
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History. nessee (Thomas M. Keeling), 34 Tenn. L. Rev. 
Acts 1957, ch. 410, § 3; T.C.A., §§ 69-602, 260. 
47-25-502. - 


Law Reviews. 
Advising Your Client on Fair Trade in Ten- 


47-25-903. Misrepresentation of sale at wholesale unlawful. 


It is an unlawful practice for any seller or transferor of any household 
furniture, appliances, or floor covering merchandise at retail, whether the 
seller or transferor stocks the merchandise or not, to advertise, claim, or imply 
that any sale or other transfer of the merchandise is a sale or transfer at 
wholesale, unless such sale or transfer is made to the transferee for resale, and 
unless the state of Tennessee is not entitled to collect upon such sale or transfer 
the Tennessee state sales tax, as set out in the “Retailers’ Sales Tax Act,” 
compiled in title 67, chapter 6. 


History. 
Acts 1957, ch. 410, § 4; T.C.A., §§ 69-603, 
47-25-5038. 


47-25-904. Misleading name unlawful — Misrepresenting retail sale 
unlawful. 


(a) It is an unlawful trade practice for any person engaged in selling 
household furniture, appliances, or floor covering merchandise to an individual 
consumer, to incorporate in that person’s business name, or otherwise to use in 
describing the business, the words “manufacturer,” “broker,” or “wholesaler,” or 
any derivative of, or synonym for, any of them, unless such person is, in fact, 
engaged in such business, in addition to the business of selling the merchan- 
dise to individual consumers. 

(b) In cases where a person is engaged in manufacturing or wholesaling, 
and is in addition thereto engaged in making sales at retail to individual 
consumers, it is an unlawful trade practice for such person to imply, directly or 
indirectly, in connection with sales to individual consumers, that the selling 
price is other than a retail price, unless the sale is for resale. 


History. 
Acts 1957, ch. 410, § 5; T.C.A., §§ 69-604, 
47-25-504. 


47-25-905. Rescission of sale for unlawful trade practice. 


Any person to whom is sold household furniture, appliances, or floor covering 
merchandise, in the course of an unlawful trade practice, as hereinabove 
defined, may, at the person’s option, or on discovery of such unlawful trade 
practice, and on due notice to the seller, rescind such sale; sue, and recover 
back from such seller the price, or any portion thereof, previously paid by such 
person to such seller; provided, that the right of rescission created herein must 
have been exercised, if at all, within a period of twelve (12) months subsequent 
to the complained of sale. 
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History. 
Acts 1957, ch. 410, § 6; T.C.A., §§ 69-605, 
47-25-505. 


47-25-906. Injunctions — Damages. 


Any person is entitled to sue for and have injunctive relief, in any court 
having jurisdiction over the parties, against threatened loss or damage by a 
violation of any provision of this part, and any such person is also entitled to 
recover any actual damage suffered. 


History. 


Acts 1957, ch. 410, § 7; T.C.A., §§ 69-606, 
47-25-506. 


47-25-907. Penalty for violations. 


A person violating this part commits a Class C misdemeanor. 


History. Cross-References. 
Acts 1957, ch. 410, § 8; T.C.A., §§ 69-607, Penalty for Class C misdemeanor, § 40-35- 
47-25-507; Acts 1989, ch. 591, § 113. 111. 
PART 10 


CONSIGNMENT OF ART 


47-25-1001. Short title. 


This part shall be known and may be cited as the “Tennessee Consignment 
of Art Act.” 


History. ecuted prior to July 1, 1984, unless either the 
Acts 1984, ch. 838, § 1. parties agree by mutual written consent that 
ConuilemaNotes: this part shall apply or such contract is ex- 


re yose ech! baste 7 provided ‘thattthia i) nee Teneo arer July, 1284. 


part does not apply to a written contract ex- 


47-25-1002. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Art dealer” means a person engaged in the business of selling works 
of art, other than a person exclusively engaged in the business of selling 
goods at public auction; 

(2) “Artist” means the person who creates a work of art, or, if such person 
is deceased, such person’s heir, legatee, or personal representative; 

(3) “Consignment” means that no title to, estate in, or right to possession 
of, the work of art, superior to that of the consignor shall vest in the 
consignee, notwithstanding the consignee’s power or authority to transfer 
and convey to a third person all of the right, title, and interest of the 
consignor in and to such work of art; 

(4) “Co-operative” means an association or group of artists which: 

(A) Engages in the business of selling only works of art which are 
produced or created by such artists; 
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(B) Jointly owns, operates, and markets such business; and 

(C) Accepts such works of art from its members on consignment; 
(5) “Person” means an individual, partnership, corporation, association, 

or other group, however organized; and 

(6) “Work of art” means an original art work which is: 

(A) Avisual rendition, including a painting, drawing, sculpture, mosaic, 
or photograph; 

(B) A work of calligraphy; 

(C) Awork of graphic art, including an etching, lithograph, offset print, 
or silk screen; 

(D) Acraft work in materials, including clay, textile, fiber, wood, metal, 
plastic, or glass; or 

(E) A work in mixed media, including a collage or a work consisting of 
any combination of subdivisions (6)(A)-(D). 


History. Section to Section References. 
Acts 1984, ch. 838, § 2; 1985, ch. 346, § 1. This section is referred to in § 12-1-110. 


Cross-References. 
Artwork, § 28-3-115. 


47-25-1003. What constitutes consignment. 


Notwithstanding any custom, practice, or usage of the trade to the contrary, 
whenever an artist delivers or causes to be delivered a work of art of the artist’s 
own creation to an art dealer in this state for the purpose of exhibition or sale, 
or both, on a commission, fee, or other basis of compensation, the delivery to 
and acceptance of such work of art by the art dealer shall constitute a 
consignment, unless the delivery to the art dealer is pursuant to an outright 
sale for which the artist receives or has received full compensation for the work 
of art upon delivery. 


History. 
Acts 1984, ch. 838, § 3. 


47-25-1004. Effect of consignment. 


A consignment of a work of art shall result in all of the following: 

(1) The art dealer, after delivery of the work of art, shall constitute an 
agent of the artist for the purpose of sale or exhibition of the consigned work 
of art within the state of Tennessee; 

(2) The work of art shall constitute property held in trust by the consignee 
for the benefit of the consignor and shall not be subject to claim by a creditor 
of the consignee; 

(3) The consignee shall be responsible for the loss of, or damage to, the 
work of art; and 

(4) The proceeds from the sale of the work of art shall constitute funds 
held in trust by the consignee for the benefit of the consignor. Such proceeds 
shall first be applied to pay any balance due to the consignor, unless the 
consignor expressly agrees otherwise in writing. 
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History. 
Acts 1984, ch. 838, § 4. 


47-25-1005. Nature of trust. 


(a) A work of art received as a consignment shall remain trust property, 
notwithstanding the subsequent purchase thereof by the consignee directly or 
indirectly for the consignee’s own account, until the price is paid in full to the 
consignor. If such work is thereafter resold to a bona fide purchaser before the 
consignor has been paid in full, the proceeds of the resale received by the 
consignee shall constitute funds held in trust for the benefit of the consignor to 
the extent necessary to pay any balance still due to the consignor, and such 
trusteeship shall continue until the fiduciary obligation of the consignee with 
respect to such transaction is discharged in full. 

(b) No such trust property or trust funds shall be or become subject or 
subordinate to any claims, liens, or security interests of any kind or nature 
whatsoever, of the consignee’s creditors, anything in the Uniform Commercial 
Code, § 47-2-326, or any other provision of the Uniform Commercial Code to 
the contrary notwithstanding. 


History. . 
Acts 1984, ch. 838, § 5. 


47-25-1006. Waiver. 


Any cooperative may contract with its members to waive liability for the loss 
of or damage to works of art consigned to such cooperative. Any other provision 
of a contract or an agreement whereby the consignor purports to waive any 
provision of this part is void. 


History. 
Acts 1984, ch. 838, § 6; 1985, ch. 346, § 2. 
Cited: 


Baugh v. Novak, — S.W.3d —, 2011 Tenn. 
LEXIS 453 (Tenn. May 20, 2011). 


PART 11 
PROTECTION OF PERSONAL RIGHTS 


47-25-1101. Short title. 


This part shall be known and may be cited as the “Personal Rights 
Protection Act of 1984.” 


History. tion of the Associative Value of Personality 
Acts 1984, ch. 945, § 1. (Sheldon W. Halpern), 39 Vand. L. Rev. 1199 


Section to Section References. (1986). 


This part is referred to in § 39-14-152. 


Law Reviews. 
The Right of Publicity: Commercial Exploita- 
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NOTES TO DECISIONS 


Analysis 


1. Impairment of Prior Rights. 
2. Statute of Limitations. 


1. Impairment of Prior Rights. 

Nothing in this part should be construed to 
limit vested rights of publicity that were in 
existence prior to its effective date. To do so 
would be contrary to Tenn. Const., art. I, § 20. 
A statute cannot be applied retroactively to 
impair the value of a contract right in existence 


when the statute was enacted. State ex rel. 
Elvis Presley International Memorial Founda- 
tion v. Crowell, 733 S.W.2d 89, 1987 Tenn. App. 
LEXIS 3176 (Tenn. Ct. App. 1987). 


2. Statute of Limitations. 

One-year statute of limitations, § 28-3- 
104(a)(1), applied to an action alleging libel, 
invasion of privacy and a violation of the Per- 
sonal Rights Protection Act. Gibbons v. 
Schwartz-Nobel, 928 S.W.2d 922, 1996 Tenn. 
App. LEXIS 57 (Tenn. Ct. App. 1996). 


47-25-1102. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Definable group” means an assemblage of individuals existing or 
brought together with or without interrelation, orderly form, or arrange- 
ment, including, but not limited to, a crowd at any sporting event, a crowd 
in any street or public building, the audience at any theatrical or stage 
production, a glee club, or a baseball team; 

(2) “Individual” means human being, living or dead; 

(3) “Likeness” means the use of an image of an individual for commercial 
purposes; 

(4) “Person” means any firm, association, partnership, corporation, joint 
stock company, syndicate, receiver, common law trust, conservator, statutory 
trust, or any other concern by whatever name known or however organized, 
formed, or created, and includes not-for-profit corporations, associations, 
educational and religious institutions, political parties, community, civic, or 
other organizations; and 

(5) “Photograph” means any photograph or photographic reproduction, 
still or moving, or any videotape or live television transmission, of any 
individual, so that the individual is readily identifiable. 


History. 
Acts 1984, ch. 945, § 2. 


47-25-1103. Property right in use of name, photograph, likeness. 


(a) Every individual has a property right in the use of that person’s name, 
photograph, or likeness in any medium in any manner. 

(b) The individual rights provided for in subsection (a) constitute property 
rights and are freely assignable and licensable, and do not expire upon the 
death of the individual so protected, whether or not such rights were commer- 
cially exploited by the individual during the individual’s lifetime, but shall be 
descendible to the executors, assigns, heirs, or devisees of the individual so 
protected by this part. 


Section to Section References. 
This section is referred to in § 47-25-1104. 


History. 
Acts 1984, ch. 945, § 3. 


783 


Cited: 
State ex rel. Elvis Presley International Me- 
morial Foundation v. Crowell, 733 S.W.2d 89, 
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1987 Tenn. App. LEXIS 3176 (Tenn. Ct. App. 
1987); Gracey v. Maddin, 769 S.W.2d 497, 1989 
Tenn. App. LEXIS 62 (Tenn. Ct. App. 1989). 


NOTES TO DECISIONS 


Analysis 


1. In General. 
2. Misappropriation of Image. 


1. In General. 

A record company claimed exclusive phono- 
graph exploitation rights based on a chain of 
title of early performances on a radio broadcast 
program by Hank Williams, which were not for 
the purpose of producing phonograph records, 
but were preserved on acetate records; the 
copyright the record company acquired from 
the second owner of the recordings only per- 
tained to his contributions (in part, enhancing, 
re-mixing, and adding overdubs to the original 
recordings), and thus did not constitute a copy- 
right interest to the original performances; 
there was no evidence to support the record 
company’s claim that it acquired any rights to 
the performances of Hank Williams embodied 
in the recordings; further, under Tenn. Const. 
art. I, § 8, and T.C.A. § 47-25-1103, the origi- 
nal recordings came under the description of 
personal property or individual rights, those 
rights were never assigned by Williams, and 
they passed to his heirs. Polygram Records, Inc. 


v. Legacy Entm’t Group, LLC, 205 S.W.3d 439, 
2006 Tenn. App. LEXIS 41 (Tenn. Ct. App. 
2006), appeal denied, Polygram Records, Inc. v. 
Williams, — S.W.3d —, 2006 Tenn. LEXIS 872 
(Tenn. Sept. 25, 2006). 


2. Misappropriation of Image. 

Trial court erred in granting summary judg- 
ment in favor of a store on a customer’s claims 
for invasion of privacy under T.C.A. § 39-13- 
601 and misappropriation of her image under 
T.C.A. § 47-25-1103, based on allegations that 
the store had a surveillance camera in its 
dressing rooms. The customer testified in her 
deposition that two employees told her that 
there was a camera inside the dome and that 
other employees refused to show her the sur- 
veillance recordings from the day in question, 
and the testimony of the store manager did not 
establish that the customer could not discover 
evidence showing that a camera was under the 
dome in question, only that the customer had 
not yet found evidence of such a camera, which 
was insufficient to negate an element of the 
customer’s claim. White v. Target Corp., — 
S.W.3d —, 2012 Tenn. App. LEXIS 875 (Tenn. 
Ct. App. Dec. 18, 2012). 


47-25-1104. Exclusivity and duration of right. 


(a) The rights provided for in this part shall be deemed exclusive to the 
individual, subject to the assignment or licensing of such rights as provided in 
§ 47-25-1103, during such individual’s lifetime and to the executors, heirs, 
assigns, or devisees for a period of ten (10) years after the death of the 
individual. 

(b)(1) Commercial exploitation of the property right by any executor, as- 

signee, heir, or devisee if the individual is deceased shall maintain the right 

as the exclusive property of the executor, assignee, heir, or devisee until such 

right is terminated as provided in this subsection (b). 

(2) The exclusive right to commercial exploitation of the property rights is 
terminated by proof of the non-use of the name, likeness, or image of any 
individual for commercial purposes by an executor, assignee, heir, or devisee 
to such use for a period of two (2) years subsequent to the initial ten (10) year 
period following the individual’s death. 


History. morial Foundation v. Crowell, 733 S.W.2d 89, 
Acts 1984, ch. 945, § 4. 1987 Tenn. App. LEXIS 3176 (Tenn. Ct. App. 
r 1987). 

Cited: 


State ex rel. Elvis Presley International Me- 
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47-25-1105. Unauthorized use prohibited. 


(a) Any person who knowingly uses or infringes upon the use of another 
individual’s name, photograph, or likeness in any medium, in any manner 
directed to any person other than such individual, as an item of commerce for 
purposes of advertising products, merchandise, goods, or services, or for 
purposes of fund raising, solicitation of donations, purchases of products, 
merchandise, goods, or services, without such individual’s prior consent, or, in 
the case of a minor, the prior consent of such minor’s parent or legal guardian, 
or in the case of a deceased individual, the consent of the executor or 
administrator, heirs, or devisees of such deceased individual, shall be liable to 
a civil action. 

(b) In addition to the civil action authorized by this section and the remedies 
set out in § 47-25-1106, any person who commits unauthorized use as defined 
in subsection (a) commits a Class A misdemeanor. 

(c) It is no defense to the unauthorized use defined in subsection (a) that the 
photograph includes more than one (1) individual so identifiable; provided, 
that the individual or individuals complaining of the use shall be represented 
as individuals per se rather than solely as members of a definable group 
represented in the photograph. 

(d) If an unauthorized use as defined in subsection (a) is by means of 
products, merchandise, goods or other tangible personal property, all such 
property, including all instrumentalities used in connection with the unau- 
thorized use by the person violating this section, is declared contraband and 
subject to seizure by, and forfeiture to, the state in the same manner as is 
provided by law for the seizure and forfeiture of other contraband items. 


Cited: 
Gibbons v. Schwartz-Nobel, 928 S.W.2d 922, 
1996 Tenn. App. LEXIS 57 (Tenn. Ct. App. 


History. 
Acts 1984, ch. 945, § 5; 1989, ch. 308, § 1; 
1991, ch. 506, § 1; 2005, ch. 395, §§ 4, 5. 


Cross-References. 1996). 
Penalty for Class A misdemeanor, § 40-35- 
111. 
Section to Section References. 
This section is referred to in §§ 40-33-201, 
40-33-210, 40-33-211, 40-33-214. 
NOTES TO DECISIONS 


Analysis violated subsection (a). Apple Corps v. A.D.P.R., 
Inc., 843 F. Supp. 342, 1993 U.S. Dist. LEXIS 
. Stage Name. 19223 (M.D. Tenn. 1993). 
. Photographs. 


2. Photographs. 

Since it was undisputed that the goal of 
defendants’ group was to look and sound as 
much like “The Beatles” as possible, the use of 


. Federal Preemption. 
. Elements of Claim. 


= PON Re 


. Stage Name. 


The stage name of a group of individuals is 
entitled to the same protection as the name of 
one of the individuals which compose that 
group; therefore, defendant’s use of the name 
“The Beatles” as a look-alike, sound-alike band 
in their advertising and promotional materials 


defendants’ poster photographs attempting to 
show their close resemblance to “The Beatles” 
in order to promote their shows violated sub- 
section (a). Apple Corps v. A.D.P.R., Inc., 843 F. 
Supp. 342, 1993 U.S. Dist. LEXIS 19223 (M.D. 
Tenn. 1998). 
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3. Federal Preemption. 

Where the plaintiff alleged in a state court 
action that the defendants were unlawfully 
utilizing plaintiffs image, voice, likeness, and 
persona in connection with the use of a fictional 
character portrayed by the plaintiff in the de- 
fendant’s advertisements, in violation of the 
common law of misappropriation and Tennes- 
see’s right of publicity statute, the Personal 
Rights Protection Act, T.C.A. § 47-25-1105, and 
the defendants removed the action based upon 
federal preemption, a remand was not war- 
ranted; the subject matter requirement of 
§ 301 of the Copyright Act, 17 U.S.C. § 301, 
was satisfied, because the claims did not in- 
volve the use or appropriation of the plaintiffs 
personal traits, but rather, the use of copyright- 
able advertisements featuring a fictional char- 
acter portrayed by the plaintiff, and the equiva- 
lency requirement of § 301 was satisfied 
because the plaintiff expressly challenged the 
defendants’ right to use its copyrighted adver- 
tisements. Stanford v. Caesars Entm’t, Inc., 430 
F. Supp. 2d 749, 2006 U.S. Dist. LEXIS 26959 
(W.D. Tenn. 2006). 


4. Elements of Claim. 
Although the male plaintiff alleged that the 
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defendant used his likeness, he had not alleged 
that the defendant requested it or how the 
defendant used it, and nothing in the complaint 
suggested that the defendant used the male 
plaintiffs likeness for advertising or endorse- 
ment purposes. Because the Tennessee Per- 
sonal Rights and Protection Act (TPRPA), 
T.C.A. § 47-25-1101 et. seq., only prohibited 
use of an individual’s likeness for advertising or 
endorsement purposes, the male plaintiff had 
not alleged facts showing a plausible claim 
under the TPRPA, T.C.A. § 47-25-1105(a). Mc- 
Kee v. Meltech, Inc., — F. Supp. 2d —, 2011 
U.S. Dist. LEXIS 49612 (W.D. Tenn. May 9, 
2011). 

Plaintiffs motion to enjoin defendants from 
republishing offensive posts and photographs 
on their web site was denied because plaintiff 
failed to demonstrate a likelihood of success on 
the merits of her publicity rights claim; plain- 
tiffs publicity rights claim failed on its face 
because defendants did not use plaintiffs name 
or likeness for purposes of advertising or solic- 
iting any goods or services. Gauck v. Karamian, 
805 F. Supp. 2d 495, 2011 U.S. Dist. LEXIS 
84016 (W.D. Tenn. July 29, 2011). 


(a) The chancery and circuit court having jurisdiction for any action arising 
pursuant to this part may grant injunctions on such terms as it may deem 
reasonable to prevent or restrain the unauthorized use of an individual’s 
name, photograph, or likeness. As part of such injunction, the court may 
authorize the confiscation of all unauthorized items and seize all instrumen- 
talities used in connection with the violation of the individual’s rights. All 
instrumentalities seized pursuant to enforcing an injunction under this 
subsection (a) shall be liquidated and used to satisfy statutory damages, if 
damages are recovered by the rights holder. 

(b) At any time while an action under this part is pending, the court may 
order the impounding, on such terms as it may deem reasonable, of all 
materials or any part thereof claimed to have been made or used in violation 
of the individual’s rights, and such court may enjoin the use of all plates, 
molds, matrices, masters, tapes, film negatives, or other articles by means of 
which such materials may be reproduced. 

(c) As part of a final judgment or decree, the court may order the destruction 
or other reasonable disposition of all materials found to have been made or 
used in violation of the individual’s rights, and of all plates, molds, matrices, 
masters, tapes, film negatives, or other articles by means of which such 
materials may be reproduced. 

(d)(1) An individual is entitled to recover the actual damages suffered as a 

result of the knowing use or infringement of such individual’s rights and any 

profits that are attributable to such use or infringement which are not taken 
into account in computing the actual damages. Profit or lack thereof by the 

unauthorized use or infringement of an individual’s rights shall not be a 

criteria of determining liability. 
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(2) An individual is entitled to recover three (3) times the amount to 
which the individual is entitled under subdivision (d)(1), plus reasonable 
attorney fees, if a person knowingly uses or infringes the rights of a member 
of the armed forces in violation of this part. As used in this subdivision (d)(2), 
“member of the armed forces” means a member of the United States armed 
forces or a member of a reserve or Tennessee national guard unit who is in, 
or was called into, active service or active military service of the United 
States, as defined in § 58-1-102. 

(e) The remedies provided for in this section are cumulative and shall be in 
addition to any others provided for by law. 


History. Section to Section References. 
Acts 1984, ch. 945, § 6; 2005, ch. 395, § 6; This section is referred to in § 47-25-1105. 
2009, ch. 359, § 1. 


47-25-1107. Exemptions. 


(a) It is deemed a fair use and no violation of an individual’s rights shall be 
found, for purposes of this part, if the use of a name, photograph, or likeness 
is in connection with any news, public affairs, or sports broadcast or account. 

(b) The use of a name, photograph, or likeness in a commercial medium does 
not constitute a use for purposes of advertising or solicitation solely because 
the material containing such use is commercially sponsored or contains paid 
advertising. Rather it shall be a question of fact whether or not the use of the 
complainant individual’s name, photograph, or likeness was so directly con- 
nected with the commercial sponsorship or with the paid advertising as to 
constitute a use for purposes of advertising or solicitation. 

(c) Nothing in this section applies to the owners or employees of any 
medium used for advertising, including, but not limited to, newspapers, 
magazines, radio and television stations, billboards, and transit ads, who have 
published or disseminated any advertisement or solicitation in violation of this 
part, unless it is established that such owners or employees had knowledge of 
the unauthorized use of the individual’s name, photograph, or likeness as 
prohibited by this section. 


History. 
Acts 1984, ch. 945, § 7. 


47-25-1108. Application to individuals protected by “Model Trade- 
mark Act.” 


This part applies to any individual otherwise entitled to the protection 
afforded under part 5 of this chapter. 


History. on the World Wide Web (Chad Denver Emer- 
Acts 1984, ch. 945, § 8. son), 36 No. 12 Tenn. B.J. 14 (2000). 


Law Reviews. 
Bad Faith in Cyberspace: Trademark Rights 
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PART 12 
INVENTION DEVELOPMENT 


47-25-1201. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Contract for invention development services” includes a contract by 
which an invention developer undertakes to develop or promote an invention 
for a customer; 

(2) “Customer” includes any person, firm, corporation, or other entity that 
is solicited by, inquires about or seeks the services of, or enters into a 
contract for invention development services with, an invention developer, 
except: 

(A) Any department or agency of the federal, state, or local government; 

(B) Any charitable, scientific, educational, religious, or other organiza- 
tion qualified under § 501(c)(3) or described in § 170(b)(1)(a) of the 
Internal Revenue Code of 1954, as amended; and 

(C) Any person, firm, corporation, or other entity regularly engaged in 
a trade, business, or profession, which has either a net worth of one 
hundred thousand dollars ($100,000) or more or gross receipts from any 
source of fifty thousand dollars ($50,000) or more during the calendar year 
in which any contract for invention development services is signed; 

(3) “Invention” means: 

(A) An invention; 

(B) An idea; 

(C) A concept; or 

(D) Any combination thereof; 

(4) “Invention developer” means any person, firm, corporation, or associa- 
tion, and the agents, employees, or representatives of such person, firm, 
corporation, or association that develops or promotes or offers to develop or 
promote an invention, except: 

(A) Any department or agency of the federal, state, or local government; 

(B) Any charitable, scientific, educational, religious, or other organiza- 
tion qualified under § 501(c)(3) or described in § 170(b)(1)(a) of the 
Internal Revenue Code of 1954, as amended; 

(C) Any person, firm, corporation, association, or other entity whose 
gross receipts from contracts for invention development services, as 
defined in subdivision (5), do not exceed ten percent (10%) of its gross 
receipts from all sources during the fiscal year preceding the year in which 
any contract for invention development services is signed; or 

(D) Any person, firm, corporation, association, or other entity that does 
not charge a fee for invention development services. For the purposes of 
this subdivision (4)(D), “fee” includes any payment made by the customer 
to such entity, including reimbursements for expenditures made or costs 
incurred by such entity, but does not include any payment made from a 
portion of the income received by a customer by virtue of invention 
development services performed by such entity; and 
(5) “Invention development services” includes acts required or promised 
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to be performed, or actually performed, or both, by an invention developer for 


a customer. 


History. 
Acts 1977, ch. 486, § 2; T.C.A., § 47-20-101. 


Compiler’s Notes. 

Sections 501(c)(3) and 170(b)(1)(a) of the In- 
ternal Revenue Code, referred to in this section, 
are codified in 26 U.S.C. §§ 501(c)(3) and 
170(b)(1)(a), respectively. 


= 


Law Reviews. 

Collaborative Research: Conflicts on Author- 
ship, Ownership and Accountability, 53 Vand. 
L. Rev. 1161 (2000). 

Reverse Engineering of Software for Interop- 
erability and Analysis (S. Carran Daughtrey), 
47 Vand. L. Rev. 145 (1994). 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. Applicability. 


1. Constitutionality. 

The Invention Development Act did not vio- 
late due process rights of the defendant in an 
action by a Tennessee resident against a Mas- 
sachusetts company for violations of the act. 
Blane v. American Inventors Corp., 934 F. 
Supp. 903, 1996 U.S. Dist. LEXIS 9529 (M.D. 
Tenn. 1996). 


2. Applicability. 
A choice-of-law decision regarding a violation 


of the Invention Development Act is governed 
by a tort analysis since the claim does not arise 
out of the contract, but out of a statutory 
obligation. Blane v. American Inventors Corp., 
934 F. Supp. 903, 1996 U.S. Dist. LEXIS 9529 
(M.D. Tenn. 1996). 

The Invention Development Act applied in an 
action by a Tennessee resident against a Mas- 
sachusetts company whose actions were in vio- 
lation of the act. Blane v. American Inventors 
Corp., 934 F. Supp. 903, 1996 U.S. Dist. LEXIS 
9529 (M.D. Tenn. 1996). 


47-25-1202. Advertising compliance with law prohibited. 


No invention developer shall make, or authorize the making of, any 
reference to compliance by it with this part in any advertisement. 


History. 
Acts 1977, ch. 436, § 24; T.C.A., § 47-20-102. 


47-25-1203. Disclosure of fees in advertising. 


Every invention developer who charges a fee or requires any consideration 
for invention development services must clearly and conspicuously disclose 
such fact in every advertisement of such services. 


History. 
Acts 1977, ch. 486, § 11; T.C.A., § 47-20-1038. 


47-25-1204. Initial disclosures to customer by developer. 


In the first oral communication with a customer or in the first written 
response to an inquiry by a customer, other than an oral communication or 
written response, the primary purpose of which is to arrange an appointment 
with the invention developer for presentation of invention development ser- 
vices, the invention developer shall cause the following disclosures to be made 
to each customer: 

(1) A statement of the fee charged, if known, or a statement of the 
approximate range of fees charged; a statement that a portion of the fee 
charged will be paid as a commission or other similar payment if, in fact, it 
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is intended to be so paid, to a person inducing, directly or indirectly, a 
customer to contract for the services of the invention developer; and a 
statement of the approximate portion of the fee charged, if any, that will be 
expended for services relating to patent matters; 

(2) A statement that the invention developer does not intend to expend 
more for the invention development services than the fee charged the 
customer, if, in fact, it does not, and if it does so intend, a statement of the 
estimated expenditures of the invention developer in excess of the fee 
received from the customer; 

(3) Asingle statement setting forth both: 

(A) The total number of customers who have contracted with the 
invention developer; provided, that the number need not reflect those 
customers who have contracted within the last thirty (30) days; and 

(B) The number of customers who have received, by virtue of the 
invention developer’s performance of invention development services, an 
amount of money in excess of the amount of money paid by such customers 
to the invention developer; and 
(4) A statement as follows: “Any contract for invention development 

services between you and our firm will be regulated by law. Our firm is not 
qualified or permitted to advise you whether protection of your idea or 
invention is available under the patent, copyright, or trademark laws of the 
United States or any other law. The contract does not provide any patent, 
copyright, or trademark protection for your idea or invention. If your idea or 
invention is patentable, copyrightable, or subject to trademark protection, or 
infringes an existing valid patent, copyright, or trademark or a patent, 
copyright, or trademark for which application has been made, your failure to 
inquire into these matters may affect your rights to your idea or invention.” 


History. 
Acts 1977, ch. 436, § 12; T.C.A., § 47-20-104. 


47-25-1205. Written contracts required. 


(a) Every contract for invention development services shall be in writing 
and shall be subject to this part. A copy of the written contract shall be given 
to the customer at the time the customer signs the contract. 

(b) If one (1) or more subsequent contracts are contemplated by the 
invention developer in connection with an invention, or if the invention 
developer contemplates performance of services in connection with an inven- 
tion in more than one (1) phase with the performance of each phase covered in 
one (1) or more subsequent contracts, the invention developer shall so state in 
writing and shall supply to the customer such writing, together with a copy of 
such contract or written summary of the general terms of each and every such 
subsequent contract, including the amount of any fees or other consideration 
required from the customer, at the time the customer signs the first contract. 


History. 
Acts 1977, ch. 436, § 3; T.C.A., § 47-20-105. 
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47-25-1206. Cancellation option. 


(a)(1) Notwithstanding any contractual provision to the contrary, the inven- 
tion developer and the customer shall each have the right to cancel a 
contract for invention development services for any reason at any time 
within seven (7) days of the date the invention developer and the customer 
sign the contract. 

(2) Cancellation shall be effected by written notice mailed or delivered to 
the invention developer or the customer. If the notice is mailed, it must be 
postmarked by twelve o’clock midnight (12:00) of the last day of the 
cancellation period. If the notice is delivered, it must be delivered by the end 
of the invention developer’s normal business day. Within five (5) business 
days after receipt of such notice of cancellation by the customer, the 
invention developer shall return to the customer, by mail, all moneys paid 
and all materials provided by the customer. 

(b)(1) Subsection (a) shall apply to every contract executed between an 
invention developer and a customer. 

(2) Each such contract shall contain the following statement in ten (10) 
point boldface type immediately above the place at which the customer signs 
the contract: 


“The seven-day period during which you may cancel this contract for any 
reason by mailing or delivering written notice to the invention developer will 
expire on 

(Last date to mail or deliver notice) 
If you choose to mail your notice, it must be placed in the United States mail 
properly addressed first class postage prepaid and postmarked before twelve 
o'clock midnight (12:00) of this date. If you choose to deliver your notice to the 
invention developer directly, it must be delivered to that party by the end of 
that party’s normal business day on this date. The invention developer also has 
the right to cancel this contract by notice similarly mailed or delivered.” 


History. Section to Section References. 
Acts 1977, ch. 436, § 4; T.C.A., § 47-20-106. This section is referred to in § 47-25-1207. 


47-25-1207. Required contents of contract. 


Every contract for invention development services shall set forth in at least 
ten (10) point boldface type, or equivalent size if handwritten, all of the 
following: 

(1) The terms and conditions of payment required by § 47-25-1206; 

(2) A full and detailed description of the acts or services that the invention 
developer undertakes to perform for the customer. To the extent that the 
description of acts or services affords the invention developer discretion to 
decide what acts or services are to be performed by the invention developer, 
the invention developer shall exercise that discretion to promote the best 
interests of the customer; 

(3) Astatement whether the invention developer undertakes to construct 
one (1) or more prototypes, models, or devices embodying the customer’s 
invention; 
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(4) A statement whether the invention developer undertakes to sell or 
distribute one (1) or more prototypes, models, or devices embodying the 
customer’s invention; 

(5) The name of the person or firm contracting to perform the invention 
development services, the name under which the person or firm is doing or 
has done business as an invention developer, and the name of any parent, 
subsidiary, or affiliated company that may engage in performing the inven- 
tion development services; 

(6) The invention developer’s principal business address and the name 
and address of its agent in the state of Tennessee authorized to receive 
service of process; 

(7) The business form of the invention developer, whether corporate, 
partnership, or otherwise; 

(8) A statement of the fee charged, a statement that a portion of the fee 
charged will be paid as a commission or other similar payment, if, in fact, it 
is intended to be so paid, to a person inducing, directly or indirectly, a 
customer to contract for the services of the invention developer, which 
statement shall specify the names of the person or persons receiving the 
payment; and a statement of the approximate portion of the fee charged, if 
any, that will be expended for services relating to patent matters; 

(9) A statement that the invention developer does not intend to expend 
more for the invention development services than the fee charged the 
customer, if, in fact, it does not, and if it does so intend, a statement of the 
estimated expenditures of the invention developer in excess of the fee 
received from the customer; 

(10) If any oral or written representation of estimated or projected 
customer earnings is made, a statement of such estimation or projection and 
the data upon which it is based; 

(11) A single statement setting forth both: 

(A) The total number of customers who have contracted with the 
invention developer; provided, that the number need not reflect those 
customers who have contracted within the last thirty (30) days; and 

(B) The number of customers who have received, by virtue of the 
invention developer’s performance of invention development services, an 
amount of money in excess of the amount of money paid by such customers 
to the invention developer; 

(12) A statement that the invention developer is required to maintain all 
records and correspondence relating to performance of the invention devel- 
opment services for that customer for a period not less than three (3) years 
after expiration of the term of the contract for invention development 
services; 

(13) The name and address of the custodian of all records and correspon- 
dence relating to the performance of the invention development services; 

(14) A statement that the records and correspondence required to be 
maintained by subdivision (13) will be made available to the customer or the 
customer’s representative for review and copying at the customer’s expense 
on the invention developer’s premises during normal business hours upon 
seven (7) days’ written notice, the time period to begin from the date the 
notice is placed in the United States mail properly addressed first class 


47-25-1208 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 792 


postage prepaid; 

(15) A statement of the expected date of completion of the invention 
development services; and 

(16) Astatement as follows: “This contract between you and the invention 
developer is regulated by law. The invention developer is not qualified or 
permitted to advise you whether protection of your idea or invention is 
available under the patent, copyright, or trademark laws of the United 
States or any other law. This contract does not provide any patent, copyright, 
or trademark protection for your idea or invention. If your idea or invention 
is patentable, copyrightable, or subject to trademark protection, or infringes 
an existing valid patent, copyright, or trademark or a patent, copyright, or 
trademark for which application has been made, your failure to inquire into 
these matters may affect your rights to your idea or invention.” 


History. Section to Section References. 
Acts 1977, ch. 436, § 10; T.C.A., § 47-20-107. This section is referred to in § 47-25-1221. 


47-25-1208. Disclosures to be printed on cover of contract. 


Each and every contract for invention development services shall carry a 
distinctive and conspicuous cover sheet with the following notice (and no other) 
imprinted thereon in boldface type of not less than ten (10) point size: 


“The following disclosures are required by law: 


You have the right to cancel this contract for any reason at any time 
within seven (7) days from the date you and the invention developer sign 
the contract and you receive a fully executed copy of it. To exercise this 
option, you need only mail or deliver to this invention developer written 
notice of your cancellation. The method and time for notification is set 
forth in this contract immediately above the place for your signature. 
Upon cancellation, the invention developer must return by mail, within 
five (5) business days, all money paid and all materials provided by you. 

This contract between you and the invention developer is regulated by 
law. The invention developer is not qualified or permitted to advise you 
whether protection of your idea or invention is available under the patent, 
copyright, or trademark laws of the United States or any other law. This 
contract does not provide any patent, copyright, or trademark protection 
for your idea or invention. If your idea or invention is patentable, 
copyrightable, or subject to trademark protection, or infringes an existing 
valid patent, copyright, or trademark or a patent, copyright, or trademark 
for which application has been made, your failure to inquire into these 
matters may affect your rights to your idea or invention.” 


History. 
Acts 1977, ch. 486, § 5; T.C.A., § 47-20-108. 


47-25-1209. Acquiring interest in invention by developer. 


No invention developer shall acquire any interest, partial or whole, in the 
title to the customer’s invention, unless the invention developer contracts to 





793 TRADE PRACTICES 47-25-1213 


manufacture the invention and acquires such interest for such purpose at or 
about the time the contract for manufacture is executed. Nothing in this 
section shall be construed to prohibit an invention developer from contracting 
with a customer to receive a portion of any proceeds accruing to the customer 
as a result of performance of invention development services by the invention 
developer. 


History. 
Acts 1977, ch. 436, § 6; T.C.A., § 47-20-109. 


47-25-1210. Right of action against developer. 


No contract for invention development services shall require or entail the 
execution of any note or series of notes by the customer which, when separately 
negotiated, will cut off as to third parties any right of action or defense which 
the customer may have against the invention developer. 


History. 
Acts 1977, ch. 436, § 7; T.C.A., § 47-20-110. 


47-25-1211. Contracts in violation of part void. 


Any contract for invention development services which does not comply with 
the applicable provisions of this part shall be void and unenforceable as 
contrary to public policy; provided, that no contract shall be void and 
unenforceable if the invention developer proves that noncompliance was 
unintentional and resulted from a bona fide error, notwithstanding the use of 
reasonable procedures adopted to avoid any such errors and makes an 
appropriate correction. 


History. 
Acts 1977, ch. 436, § 14; T.C.A., § 47-20-111. 


47-25-1212. Contracts obtained by fraud void. 


Any contract for invention development services entered into in reliance 
upon any willful and false, fraudulent, or misleading representation by the 
invention developer is void and unenforceable. 


History. 
Acts 1977, ch. 486, § 15; T.C.A., § 47-20-112. 


47-25-1213. Waiver of customer rights void. 


Any waiver by the customer of the provisions of this part is deemed contrary 
to public policy and is void and unenforceable. 


History. 
Acts 1977, ch. 436, § 16; T.C.A., § 47-20-113. 


Cited: 
Baugh v. Novak, — S.W.3d —, 2011 Tenn. 
LEXIS 453 (Tenn. May 20, 2011). 
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47-25-1214. Failure to disclose — Contract voidable. 


Failure to make the disclosures required by this part shall render any 
contract subsequently entered into between the customer and the invention 
developer voidable by the customer. 


History. 
Acts 1977, ch. 436, § 19; T.C.A., § 47-20-114. 


47-25-1215. Progress reports. 


With respect to each and every contract for invention development services, 
the invention developer shall deliver to the customer at the address specified 
in the contract, at quarterly intervals throughout the term of the contract, a 
written statement of the services performed to date; provided, that the first 
such statement need not be delivered until one hundred eighty (180) days after 
the contract is executed. 


History. 
Acts 1977, ch. 436, § 9; T.C.A., § 47-20-115. 


47-25-1216. Customer’s rights unimpaired by developer’s assignments. 


Any assignee of the invention developer’s rights is subject to all equities and 
defenses of the customer against the invention developer existing in favor of 
the customer at the time of the assignment. 


History. 
Acts 1977, ch. 436, § 8; T.C.A., § 47-20-116. 


47-25-1217. Bond of developer. 


(a)(1) Every invention developer rendering or offering to render invention 
development services in this state shall maintain a bond issued by a surety 
company admitted to do business in this state. 

(2) The principal sum of the bond shall be five percent (5%) of the 
invention developer’s gross income from the invention development business 
in this state during the invention developer’s last fiscal year, except that the 
principal sum of the bond shall not be less than twenty-five thousand dollars 
($25,000) in the first or any subsequent year of operations. 

(3) Acopy of such bond shall be filed with the secretary of state prior to the 
time the invention developer first commences business in this state. 

(4) The invention developer shall have ninety (90) days after the end of 

each fiscal year within which to change the bond as may be necessary to 
conform to the requirements of this section. 
(b)(1) The bond required by subsection (a) shall be in favor of the state of 
Tennessee for the benefit of any person who, after entering into a contract for 
invention development services with an invention developer, is damaged by 
fraud or dishonesty or failure to provide the services of the invention 
developer in performance of the contract. 

(2) Any person claiming against the bond may maintain an action at law 
against the invention developer and the surety. 
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(3) The aggregate liability of the surety to all persons for all breaches of 
conditions of the bond provided herein shall in no event exceed the amount 
of the bond. 


History. Section to Section References. 
Acts 1977, ch. 436, §§ 20, 21; T.C.A., § 47- This section is referred to in § 47-25-1218. 
20-117. 


47-25-1218. Deposit in lieu of bond. 


In lieu of furnishing the bond required by § 47-25-1217, the invention 
developer may deposit with the secretary of state a cash deposit in the like 
amount. This cash deposit may be satisfied by any of the following: 

(1) Certificates of deposit payable to the secretary of state issued by banks 
doing business in this state and insured by the federal deposit insurance 
corporation; 

(2) Investment certificates of share accounts assigned to the secretary of 
state and issued by a savings and loan association doing business in this 
state and insured by the federal deposit insurance corporation; 

(3) Bearer bonds issued by the United States government or by this state; 
or 

(4) Cash deposited with the secretary of state. 


History. 
Acts 1977, ch. 436, § 22; T.C.A., § 47-20-118. 


47-25-1219. Record retention. 


Every invention developer shall maintain all records and correspondence 
relating to performance of each invention development service contract for a 
period of not less than three (3) years after expiration of the term of each such 
contract. 


History. 
Acts 1977, ch. 436, § 23; T.C.A., § 47-20-119. 


47-25-1220. Compliance with other laws required. 


This part is not exclusive and does not relieve the parties or the contract 
subject thereto from compliance with all other applicable law. 


History. 
Acts 1977, ch. 486, § 13; T.C.A., § 47-20-120. 


47-25-1221. Civil action against developer for violations. 


(a) Any person who has been injured by a violation of this part by an 
invention developer, or by any false or fraudulent statement, representation, 
or omission of material fact by an invention developer, or by failure of an 
invention developer to make all the disclosures required by § 47-25-1207, may 
bring a civil action against the invention developer for the greater of the 
following amounts: 

(1) Three thousand dollars ($3,000); or 
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(2) Three (3) times the amount of the actual damages, if any, sustained by 
the plaintiff. ? 
(b) In addition to the greater of the preceding amounts, the court may award 
reasonable attorney’s fees to the plaintiff. 


History. 
Acts 1977, ch. 486, § 17; T.C.A., § 47-20-121. 


47-25-1222. Violations — Penalties — Injunctions. 


(a) Any invention developer who willfully violates any provision of this part, 
or willfully enters an invention development contract which omits any duty or 
disclosure required by this part, commits a Class C misdemeanor. 

(b) Any circuit or chancery court of this state has jurisdiction to restrain and 
enjoin the violation of any of the provisions of this part relating to invention 
development services and contracts for such services. 

(c) The duty to institute actions for violation of such provisions of this part, 
including proceedings to restrain and enjoin such violations, is hereby vested 
in the attorney general and reporter, district attorneys general, and city 
attorneys. The attorney general and reporter, any district attorney general, or 
any city attorney may prosecute misdemeanor actions or institute equity 
proceedings or both. 

(d) This section shall not be deemed to prohibit the enforcement by any 
person of any right provided by this or any other law. 


History. Cross-References. 
Acts 1977, ch. 486, § 18; T.C.A., § 47-20-122; Penalty for Class C misdemeanor, § 40-35- 
Acts 1989, ch. 591, § 118. 111. 
PART 13 
REPURCHASE OF TERMINATED FRANCHISE 
INVENTORY 


47-25-1301. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Current model” means a model listed in the wholesaler’s, manufac- 
turer’s or distributor’s current sales manual or any supplements thereto; 

(2) “Current net price” means the price listed in the supplier’s price list or 
catalogue in effect at the time the contract is cancelled or discontinued, less 
any applicable trade and cash discounts; 

(3) “Inventory” means farm implements and machinery, construction, 
utility and industrial equipment, consumer products, outdoor power equip- 
ment, attachments and repair parts; 

(4) “Retailer” means any person, firm or corporation engaged in the 
business of selling and retailing farm implements and machinery, construc- 
tion, utility and industrial equipment, outdoor power equipment, attach- 
ments or repair parts and shall not include retailers of petroleum products; 

(5) “Superseded part” means any part that will provide the same function 
as a currently available part as of the date of cancellation; and 
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(6) “Supplier” means any manufacturer, wholesaler, wholesale distribu- 
tor, or any purchaser of assets or stock of any surviving corporation resulting 
from a merger or liquidation, any receiver or assignee, or any trustee of the 
original manufacturer, wholesaler or distributor. 


History. 
Acts 1999, ch. 193, § 2. 


Compiler’s Notes. 

Former part 13, §§ 47-25-1301—47-25-1310 
(Acts 1977, ch. 257, §§ 1-9; 1986, ch. 573, §§ 1, 
2; 1987, ch. 99, §§ 1-4; T.C.A., §§ 47-19-101— 
47-19-110; Acts 1997, ch. 272, § 6), concerning 
repurchase of terminated franchise inventory, 
was repealed by Acts 1999, ch. 193, § 1, eff. 
July 1, 1999. For current provisions, see this 
part. 


Cross-References. 
Termination, nonrenewal or modification of 
franchise agreements, part 15 of this chapter. 


Section to Section References. 
This section is referred to in § 47-25-1801. 


Textbooks. 
Tennessee Jurisprudence, 4 Tenn. Juris., Au- 
tomobiles, § 23. 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 
Purpose. 
Construction. 

. Franchise. 
Procedure. 
Retailer. 

. Inventory. 


r Noga weNE 


. Constitutionality. 

The repurchase statute, T.C.A. § 47-25-1301 
et seq., does not impose a discriminatory bur- 
den on interstate commerce and does not vio- 
late the dormant commerce clause, because the 
sections should apply equally to local retailers 
who conduct business with out-of-state suppli- 
ers and to local suppliers who conduct business 
with out-of-state retailers; and the burden on 
interstate commerce does not appear to be 
excessive in relation to the local benefits, par- 
ticularly in view of the fact that similar repur- 
chase statutes are commonly found, and sup- 
pliers are similarly burdened, in most other 
states. Power & Tel. Supply Co. v. Harmonic, 
Inc., 268 F. Supp. 2d 981, 2003 U.S. Dist. 
LEXIS 10602 (W.D. Tenn. 2003), 

T.C.A. § 47-25-1301 et seq., as applied, is not 
void for vagueness under Tennessee Constitu- 
tion article I, section 8, because a review of 
Tennessee case law and other Tennessee stat- 
utes indicates that the fiber optic equipment at 
issue clearly come within the meaning of “util- 
ity and industrial equipment” as defined in 
T.C.A. § 47-25-1301; therefore, the statute is 
not so vague that persons of common intelli- 
gence would be required to guess at its mean- 
ing. Power & Tel. Supply Co. v. Harmonic, Inc., 
268 F. Supp. 2d 981, 2003 U.S. Dist. LEXIS 
10602 (W.D. Tenn. 2003). 


2. Purpose. 


The general assembly’s purpose in enacting 
this part was not to protect franchisees in 


general, but to protect farm equipment dealers 
in particular. Middle Tennessee Assoc., Inc. v. 
Leeville Motors, Inc., 803 S.W.2d 206, 1991 
Tenn. LEXIS 23 (Tenn. 1991). 


3. Construction. 

Laser transmitters and optical amplifiers 
sold directly by supplier, in circumvention of its 
distributorship agreement, constituted inven- 
tory within the meaning of T.C.A. § 47-25- 
1301(3), because the equipment at issue consti- 
tuted “industrial equipment”, which is included 
in the definition of inventory under § 47-25- 
1301(3). Power & Tel. Supply Co. v. Harmonic, 
Inc., 268 F. Supp. 2d 981, 2003 U.S. Dist. 
LEXIS 10602 (W.D. Tenn. 2003). 

Dismissal of car dealer’s claim brought under 
the Tennessee Trade Practices Act was_af- 
firmed, because the dealership agreement spe- 
cifically stated that the distributor would sell 
the commercial van through other dealerships; 
as such, the distributor did not constructively 
terminate the agreement based on its actions, 
because they were provided. for by the very 
terms of the agreement. Freightliner of Knox- 
ville, Inc. v. DaimlerChrysler Vans, LLC, 484 
F.3d 865, 2007 FED App. 147P, 2007 U.S. App. 
LEXIS 9452 (6th Cir. Apr. 26, 2007). 


4, Franchise. 

Generally speaking, there appear to be three 
aspects of a franchise. First, a franchise in- 
volves a franchisor who is engaged in the busi- 
ness of selling or distributing goods under a 
marketing plan or system devised and pre- 
scribed by the franchisor. Second, the operation 
of the franchisee’s business pursuant to the 
marketing plan involves the trademark, service 
mark, trade name, logotype, advertising or 
other commercial symbol designating the fran- 
chisor. Third, the franchisee is ordinarily re- 
quired to pay, directly or indirectly, a franchise 
fee. Middle Tennessee Assoc., Inc. v. Leeville 
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Motors, Inc., 803 S.W.2d 206, 1991 Tenn. 
LEXIS 23 (Tenn. 1991). 

The crucial factor in determining whether a 
franchise exists under this part is whether the 
purported franchisor conveys authority or li- 
cense to the franchisee to use the trademark, 
logo, or trade name of the franchisor. Middle 
Tennessee Assoc., Inc. v. Leeville Motors, Inc., 
803 S.W.2d 206, 1991 Tenn. LEXIS 23 (Tenn. 
1991). 

Where franchise relationship arose between 
the parties as to inventory, the supplier could 
not be required to repurchase such goods under 
the Tennessee franchise statute. Middle Ten- 
nessee Assoc., Inc. v. Leeville Motors, Inc., 803 
S.W.2d 206, 1991 Tenn. LEXIS 23 (Tenn. 1991). 


5. Procedure. 

A fiber optic equipment distributor was 
granted summary judgment on its claim that a 
fiber optic equipment supplier violated T.C.A. 
§ 47-25-1301 et seq., when it failed to repur- 
chase inventory from a distributor after termi- 
nating the parties’ distributorship agreement. 
Power & Tel. Supply Co. v. Harmonic, Inc., 268 
F. Supp. 2d 981, 2003 U.S. Dist. LEXIS 10602 
(W.D. Tenn. 2003). 


6. Retailer. 
Defendant, seller of forklifts was a “retailer” 


Collateral References. 

Existence of fiduciary duty between franchi- 
sor and franchisee. 52 A.L.R.5th 613. 

Specific performance of agreement for sale of 
private franchise. 82 A.L.R.3d 1102. 
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as defined by T.C.A. § 47-25-1301(4), because it 
engaged in selling and retailing industrial 
equipment, which although ‘not defined in the 
statute, clearly included lift trucks (forklifts) 
which fell within the plain meaning of the term 
equipment. Nacco Materials Handling Group, 
Inc. v. Toyota Materials Handling USA, Inc., 
366 F. Supp. 2d 597, 2004 U.S. Dist. LEXIS 
28236 (W.D. Tenn. 2004), affd, NACCO Mate- 
rials Handling Group, Inc. v. Toyota Materials 
Handling USA, Inc., — F.3d —, 246 Fed. Appx. 
929, 2007 U.S. App. LEXIS 20423, 2007 FED 
App. 611N (6th Cir.). 


7. Inventory. 

T.C.A. § 47-25-1302, dealing with the repur- 
chase of terminated franchise inventory, did not 
apply to a situation where distributors in- 
formed dealers that they would not be permit- 
ted to sell certain vehicles in the future; the 
vans at issue were not industrial equipment 
within the meaning of “inventory” as defined by 
T.C.A. § 47-25-1301. Freightliner of Knoxville, 
Inc. v. DaimlerChrysler Vans, LLC, 438 F. 
Supp. 2d 869, 2006 U.S. Dist. LEXIS 51610 
(E.D. Tenn. 2006), affd in part, rev’d in part, 
484 F.3d 865, 2007 FED App. 147P, 2007 U.S. 
App. LEXIS 9452 (6th Cir. Apr. 26, 2007). 


Vicarious liability of private franchisor. 81 
A.L.R.3d 764. 


47-25-1302. Retail agreement modifications for good cause. 


(a) No supplier, directly or through an officer, agent or employee, may 
terminate, cancel, fail to renew or substantially change the competitive 
circumstances of a retail agreement without good cause. “Good cause” means 
failure by a retailer to comply with requirements imposed upon the retailer by 
the retail agreement if such requirements are not different from those imposed 
on other retailers similarly situated in this state. In addition, good cause exists 
whenever: 

(1) There has been a closeout on the sale of a substantial part of the 
retailer's assets related to the equipment business, or there has been a 
commencement of a dissolution or liquidation of the retailer; 

(2) The retailer has changed its principal place of business or added 
additional locations without prior approval of the supplier, which shall not 
be unreasonably withheld; 

(3) The retailer has substantially defaulted under a chattel mortgage or 
other security agreement between the retailer and the supplier, or there has 
been a revocation or discontinuance of a guarantee of a present or future 
obligation of the retailer to the supplier; 
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(4) The equipment retailer has failed to operate in the normal course of 
business for seven (7) consecutive days or has otherwise abandoned the 
business; 

(5) The retailer has pleaded guilty to or has been convicted of a felony 
affecting the relationship between the retailer and the supplier; or 

(6) The retailer transfers an interest in the dealership, or a person with a 
substantial interest in the ownership or control of the dealership, including 
an individual proprietor, partner or major shareholder, withdraws from the 
dealership or dies, or a substantial reduction occurs in the interest of a 
partner or major shareholder in the dealership. However, good cause does 
not exist if the supplier consents to an action described in this subsection (a). 
(b) Except as otherwise provided herein, a supplier shall provide a retailer 


with at least ninety (90) days’ written notice of termination, cancellation or 
nonrenewal of the retail agreement and a sixty-day right to cure the deficiency. 
If the deficiency is cured within the allotted time, the notice is void. In the case 
where cancellation is enacted due to market penetration, a reasonable period 
of time shall have existed where the supplier has worked with the dealer to 
gain the desired market share. The notice shall state all reasons constituting 
good cause for action. The notice is not required if the reason for termination, 
cancellation or nonrenewal is a violation under subsection (a). 


History. 
Acts 1999, ch. 193, § 3. 


Compiler’s Notes. 

Former part 13, §§ 47-25-1301—47-25-1310 
(Acts 1977, ch. 257, §§ 1-9; 1986, ch. 573, §§ 1, 
2; 1987, ch. 99, §§ 1-4; T.C.A., §§ 47-19-101— 


47-19-110; Acts 1997, ch. 272, § 6), concerning 
repurchase of terminated franchise inventory, 
was repealed by Acts 1999, ch. 193, § 1, eff. 
July 1, 1999. For current provisions, see this 
part. 


NOTES TO DECISIONS 


1. Generally. 

Fiber optics supplier terminated or substan- 
tially changed the competitive circumstances of 
its distributorship agreement requiring repur- 
chase of terminated franchise inventory under 
T.C.A. § 47-25-1302, where the supplier began 
selling fiber optic equipment directly to the only 
customer the distributor was authorized to sell 
to, and thus circumvented the distributor, leav- 
ing it holding millions of dollars of fiber optic 
equipment that it could not sell, because it had 
purchased the equipment at a price higher than 
the supplier began offering it to the customer. 
Power & Tel. Supply Co. v. Harmonic, Inc., 268 
F. Supp. 2d 981, 2003 U.S. Dist. LEXIS 10602 
(W.D. Tenn. 2003). 

Defendant retailer was granted a prelimi- 
nary injunction to prevent termination of its 
dealership agreements for plaintiff manufac- 
turer’s forklifts, where a supplier could not 
coerce a retailer into refusing to purchase 
equipment manufactured by another supplier 
under T.C.A. § 47-25-1304; accordingly, the 
supplier did not have good cause to terminate 
the agreement. Nacco Materials Handling 
Group, Inc. v. Toyota Materials Handling USA, 


Inc., 366 F. Supp. 2d 597, 2004 U.S. Dist. 
LEXIS 28236 (W.D. Tenn. 2004), affd, NACCO 
Materials Handling Group, Inc. v. Toyota Ma- 
terials Handling USA, Inc., — F.3d —, 246 Fed. 
Appx. 929, 2007 U.S. App. LEXIS 20423, 2007 
FED App. 611N (6th Cir.). 

T.C.A. § 47-25-1302, dealing with the repur- 
chase of terminated franchise inventory, did not 
apply to a situation where distributors in- 
formed dealers that they would not be permit- 
ted to sell certain vehicles in the future; the 
vans at issue were not industrial equipment 
within the meaning of “inventory” as defined by 
T.C.A. § 47-25-1301. Freightliner of Knoxville, 
Inc. v. DaimlerChrysler Vans, LLC, 438 F. 
Supp. 2d 869, 2006 U.S. Dist. LEXIS 51610 
(E.D. Tenn. 2006), affd in part, rev’d in part, 
484 F.3d 865, 2007 FED App. 147P, 2007 U.S. 
App. LEXIS 9452 (6th Cir. Apr. 26, 2007). 

Dismissal of car dealer’s claim brought under 
the Tennessee Trade Practices Act was af- 
firmed, because the dealership agreement spe- 
cifically stated that the distributor would sell 
the commercial van through other dealerships; 
as such, the distributor did not constructively 
terminate the agreement based on its actions, 
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because they were provided for by the very F.3d 865, 2007 FED App. 147P, 2007 U.S. App. 
terms of the agreement. Freightliner of Knox- LEXIS 9452 (6th Cir. Apr._26, 2007). 
ville, Inc. v. DaimlerChrysler Vans, LLC, 484 


47-25-1303. Retailer’s right to have inventory repurchased. 


Whenever any retailer enters into an agreement, evidenced by a written or 
oral contract, with a supplier wherein the retailer agrees to maintain an 
inventory of parts and to provide service and the contract is terminated, then 
the supplier shall repurchase the inventory as provided in this part. The 
retailer may keep the inventory if the retailer desires. If the retailer has any 
outstanding debts to the supplier, then the repurchase amount may be set off 


or credited to the retailer’s account. 


History. 
Acts 1999, ch. 193, § 4. 


Compiler’s Notes. 

Former part 13, §§ 47-25-1301—47-25-1310 
(Acts 1977, ch. 257, §§ 1-9; 1986, ch. 573, §§ 1, 
2; 1987, ch. 99, §§ 1-4; T.C.A., §§ 47-19-101— 
47-19-110; Acts 1997, ch. 272, § 6), concerning 
repurchase of terminated franchise inventory, 
was repealed by Acts 1999, ch. 193, § 1, eff. 
July 1, 1999. For current provisions, see this 
part. 


Law Reviews. 
Selected Tennessee Legislation of 1986, 54 
Tenn. L. Rev. 457 (1987). 


Cited: 

Chilton Air Cooled Engines, Inc. v. Omark 
Industries, Inc., 721 F. Supp. 151, 1988 U.S. 
Dist. LEXIS 16850 (M.D. Tenn. 1988); Power & 
Tel. Supply Co. v. Harmonic, Inc., 268 F. Supp. 
2d 981, 2003 U.S. Dist. LEXIS 10602 (W.D. 
Tenn. 2003). 


NOTES TO DECISIONS 


Analysis 


1. Remedy Exclusive. 
2. Franchisee. 
3. Burden of Proof. 


1. Remedy Exclusive. 

This section requires the repurchase of in- 
ventory after termination of a franchise but 
provides no other remedy. In re Nashville 
White Trucks, Inc., 5 B.R. 112, 1980 Bankr. 
LEXIS 4941 (Bankr. M.D. Tenn. 1980). 


2. Franchisee. 
Selling brand name merchandise does not 


make an independent dealer a franchisee, even 
when the merchandising is carried out pursu- 
ant to a written agreement, such as dealer 
agreement. Middle Tennessee Assoc., Inc. v. 
Leeville Motors, Inc., 803 S.W.2d 206, 1991 
Tenn. LEXIS 23 (Tenn. 1991). 


3. Burden of Proof. 

In order to rely on the statutory right of 
repurchase, a retail dealer should have the 
burden of establishing that it falls within the 
protective purview of the statute. Middle Ten- 
nessee Assoc., Inc. v. Leeville Motors, Inc., 803 
S.W.2d 206, 1991 Tenn. LEXIS 23 (Tenn. 1991). 


47-25-1304. Prohibited supplier actions. 


No supplier shall: 


(1) Coerce any retailer to accept delivery of equipment, parts or accesso- 
ries which the retailer has not ordered voluntarily, except as required by any 
applicable law, or unless parts or accessories are safety parts or accessories 


required by the supplier; 


(2) Condition the sale of additional equipment to a retailer upon a 
requirement that the retailer also purchase other goods or services, except 
that a supplier may require the retailer to purchase those parts reasonably 
necessary to maintain the quality of operation in the field of the equipment 


used in the trade area; 


(3) Coerce a retailer into refusing to purchase equipment manufactured 
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by another supplier; or 
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(4) Terminate, cancel or fail to renew or substantially change the com- 
petitive circumstances of the retail agreement based on the results of a 
natural disaster, including a sustained drought or high unemployment in the 
dealership market area, labor dispute or other similar circumstances beyond 


the retailer’s control. 


History. 
Acts 1999, ch. 1938, § 5. 


Compiler’s Notes. 

Former part 13, §§ 47-25-1301—47-25-1310 
(Acts 1977, ch. 257, §§ 1-9; 1986, ch. 573, §§ 1, 
2; 1987, ch. 99, §§ 1-4; T.C.A., §§ 47-19-101— 


47-19-110; Acts 1997, ch. 272, § 6), concerning 
repurchase of terminated franchise inventory, 
was repealed by Acts 1999, ch. 193, § 1, eff. 
July 1, 1999. For current provisions, see this 
part. 


NOTES TO DECISIONS 


1. Subdivision (3). 

Defendant retailer was granted a prelimi- 
nary injunction to prevent termination of its 
dealership agreements for plaintiff manufac- 
turer’s forklifts, where a supplier could not 
coerce a retailer into refusing to purchase 
equipment manufactured by another supplier 
under T.C.A. § 47-25-1304; accordingly, the 


the agreement. Nacco Materials Handling 
Group, Inc. v. Toyota Materials Handling USA, 
Inc., 366 F. Supp. 2d 597, 2004 U.S. Dist. 
LEXIS 28236 (W.D. Tenn. 2004), affd, NACCO 
Materials Handling Group, Inc. v. Toyota Ma- 
terials Handling USA, Inc., — F.3d —, 246 Fed. 
Appx. 929, 2007 U.S. App. LEXIS 20423, 2007 
FED App. 611N (6th Cir.). 


supplier did not have good cause to terminate 


47-25-1305. Date governing repurchase — Price and associated costs. 


The supplier shall repurchase that inventory previously purchased from 
such supplier and held by the retailer on the date of termination of the 
contract. The supplier shall pay one hundred percent (100%) of the current net 
price of all new, unsold, undamaged and complete farm implements and 
machinery, construction, utility and industrial equipment, outdoor power 
equipment and attachments, and ninety percent (90%) of the current net price 
on new, unused and undamaged and superseded repair parts. The supplier 
shall pay the retailer ten percent (10%) of the current net price on all new, 
unused and undamaged repair parts returned to cover the cost of handling, 
packing and loading. The supplier shall have the option of performing the 
handling, packing and loading in lieu of paying the ten percent (10%) for these 
services. The supplier shall purchase at its amortized value any specific data 
processing hardware and software and telecommunications equipment that 
the supplier required the retailer to purchase within the past five (5) years. 
The supplier shall also repurchase, at seventy-five percent (75%) of the net 
cost, specialized repair tools purchased in the previous three (3) years and, at 
fifty percent (50%) of the net cost, specialized repair tools purchased in the 
previous four (4) through six (6) years pursuant to the requirements of the 
supplier and held by the retailer on the date of termination. Such specialized 
repair tools must be unique to the supplier’s product line and must be in 
complete and resalable condition. Farm implements, machinery, utility and 
industrial equipment and outdoor power equipment used in demonstrations, 
including equipment leased primarily for demonstration or lease, shall also be 
subject to repurchase under this part at its agreed depreciated value; provided, 
that such equipment is in new condition and has not been abused. 


47-25-1306 


History. 
Acts 1999, ch. 193, § 6. 


Compiler’s Notes. 

Former part 13, §§ 47-25-1301—47-25-1310 
(Acts 1977, ch. 257, §§ 1-9; 1986, ch. 573, §§ 1, 
2; 1987, ch. 99, §§ 1-4; T.C.A., §§ 47-19-101— 
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repurchase of terminated franchise inventory, 
was repealed by Acts 1999, ch. 193, § 1, eff. 
July 1, 1999. For current provisions, see this 
part. 


Section to Section References. 
This section is referred to in § 47-25-1307. 


47-19-110; Acts 1997, ch. 272, § 6), concerning 


47-25-1306. Title to repurchased inventory — Account adjustments. 


Upon payment of the repurchase amount to the retailer, the title and right 
of possession to the repurchased inventory shall transfer to the supplier. 
Annually, at the end of each calendar year, after termination or cancellation, 
the retailer’s reserve account for recourse, retail sale or lease contracts shall 
not be debited by a supplier or lender for any deficiency unless the retailer or 
the heirs of the retailer have been given at least seven (7) business days’ notice 
by certified or registered United States mail, return receipt requested, of any 
proposed sale of the equipment financed and an opportunity to purchase the 
equipment. The former retailer or the heirs of the retailer shall be given 
quarterly status reports on any remaining outstanding recourse contracts. As 
the recourse contracts are reduced, any reserve account funds shall be 
returned to the retailer or the heirs of the retailer in direct proportion to the 
liabilities outstanding. 


History. 
Acts 1999, ch. 193, § 7. 


Compiler’s Notes. 

Former part 13, §§ 47-25-1301—47-25-1310 
(Acts 1977, ch. 257, §§ 1-9; 1986, ch. 573, §§ 1, 
2; 1987, ch. 99, §§ 1-4; T.C.A., §§ 47-19-101— 
47-19-110; Acts 1997, ch. 272, § 6), concerning 


repurchase of terminated franchise inventory, 
was repealed by Acts 1999, ch. 193, § 1, eff. 
July 1, 1999. For current provisions, see this 
part. 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
3-111. 


47-25-1307. Exceptions to repurchase requirement. 


This part shall not require the repurchase from a retailer of: 

(1) Any repair part which, because of its condition, is not resalable as a 
new part; 

(2) Any inventory which the retailer desires to keep; provided, that the 
retailer has a contractual right to do so; 

(3) Any farm implements and machinery, construction, utility and indus- 
trial equipment, outdoor power equipment and attachments which are not 
current models or which are not in new, unused, undamaged, complete 
condition; provided, that the equipment used in demonstrations or leased as 
provided in § 47-25-1305 shall be considered new and unused; 

(4) Any repair parts which are not in new, unused, undamaged condition; 

(5) Any farm implements and machinery, construction, utility and indus- 
trial equipment, outdoor power equipment or attachments which were 
purchased more than thirty-six (36) months prior to notice of termination of 
the contract; or 

(6) Any inventory which was ordered by the retailer on or after the date 
of termination of the contract. | 
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History. was repealed by Acts 1999, ch. 193, § 1, eff. 
Acts 1999, ch. 193, § 8. July 1, 1999. For current provisions, see this 
Compiler’s Notes. wit 


Former part 13, §§ 47-25-1301—47-25-1310 (Cited: 
(Acts 1977, ch. 257, §§ 1-9; 1986, ch. 573, §§ 1, Middle Tennessee Assoc., Inc. v. Leeville Mo- 


2; 1987, ch. 99, §§ 1-4; T.C.A., §§ 47-19-101— tors Inc., 803 S.W.2d 206, 1991 Tenn. LEXIS 23 
47-19-110; Acts 1997, ch. 272, § 6), concerning (Tenn. 1991). 


repurchase of terminated franchise inventory, 


47-25-1308. Civil liability for failure to repurchase. 


If any supplier fails or refuses to repurchase and pay the retailer for any 
inventory covered under this part within sixty (60) days after shipment of such 
inventory, such supplier shall be civilly liable for one hundred percent (100%) 
of the current net price of the inventory, plus any freight charges paid by the 
retailer, the retailer’s attorney fees, court costs and interest on the current net 
price computed at the legal interest rate from the sixty-first day after date of 
shipment. 


History. Cited: 
Acts 1999, ch. 193, § 9. Power & Tel. Supply Co. v. Harmonic, Inc., 
Compilers Notes: 268 F. Supp. 2d 981, 2003 U.S. Dist. LEXIS 


Former part 13, 8§. 47-25-1301—47.25-1310 . 10602 (W.D. Tenn. 2003). 
(Acts 1977, ch. 257, §§ 1-9; 1986, ch.573,§§ 1, Collateral References. 
2; 1987, ch. 99, §§ 1-4; T.C.A., §§ 47-19-101— Fraud in connection with franchise or dis- 


47-19-110; Acts 1997, ch. 272, § 6), concerning tributorship relationship. 64 A.L.R.3d 6. 
repurchase of terminated franchise inventory, 


was repealed by Acts 1999, ch. 193, § 1, eff. 
July 1, 1999. For current provisions, see this 
part. 


47-25-1309. Death of retailer or major stockholder — Repurchase 
option of heirs. 


(a) In the event of the death of the retailer or the majority stockholder of a 
corporation operating as a retailer, the supplier shall, at the option of the heir 
or heirs, repurchase the inventory from the heir or heirs of the retailer or 
majority stockholder as if the supplier had terminated the contract. The heir or 
heirs shall have one (1) year from the date of the death of the retailer or 
majority stockholder to exercise their options under this part. Nothing in this 
part shall require the repurchase of any inventory if the heir or heirs and the 
supplier enter into a new contract retail agreement to operate the retail 
dealership. 

(b) A supplier shall have ninety (90) days in which to consider and make a 
determination upon a request by a family member to enter into a new retail 
agreement to operate the retail dealership. As used herein, “family member” 
means a spouse, child, son-in-law, daughter-in-law or lineal descendant of the 
dealer or principal owner of the dealership. In the event the supplier deter- 
mines that the requesting family member is not acceptable, the supplier shall 
provide the family member with a written notice of its determination with the 
stated reasons for nonacceptance. This section does not entitle an heir, 
personal representative or family member to operate a dealership without the 
specific written consent of the supplier. 
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(c) Notwithstanding this section, in the event that a supplier and a dealer 
have previously executed an agreement concerning succession rights prior to 
the dealer’s death and, if such agreement has not been revoked, such 
agreement shall be observed even if it designates someone other than the 
surviving spouse or heirs of the decedent as the successor. 


History. 47-19-110; Acts 1997, ch. 272, § 6), concerning 
Acts 1999, ch. 193, § 10. repurchase of terminated franchise inventory, 
was repealed by Acts 1999, ch. 193, § 1, eff. 


° 9 
Compiler's Notes. July 1, 1999. For current provisions, see this 


Former part 13, §§ 47-25-1301—47-25-1310 it 
(Acts 1977, ch. 257, §§ 1-9; 1986, ch. 573, §§ 1, Pat 
2; 1987, ch. 99, §§ 1-4; T.C.A., §§ 47-19-101— 


47-25-1310. Security interests not affected — Exemption from bulk 
sales law — Inspection. 


This part shall not be construed to affect in any way any security interest 
which the supplier may have in the inventory of the retailer, and any 
repurchase hereunder shall not be subject to the bulk sales law. The retailer 
and supplier shall furnish representatives to inspect all parts and certify their 
acceptability when packed for shipment. Failure of the supplier to provide a 
representative within sixty (60) days shall result in automatic acceptance by 
the supplier of all returned items. 


History. 47-19-110; Acts 1997, ch. 272, § 6), concerning 

Acts 1999, ch. 193, § 11. repurchase of terminated franchise inventory, 

ee was repealed by Acts 1999, ch. 1938, § 1, eff. 
Compiler’s Notes. 


Former part 13, §§ 47-25-1301—47-25-1310 July 1, 1999. For current provisions, see this 
(Acts 1977, ch. 257, §§ 1-9; 1986, ch. 573, §§ 1, Patt. 
2; 1987, ch. 99, §§ 1-4; T.C.A., §§ 47-19-101— 


47-25-1311. Actions for civil damages — Injunctions. 


(a) Aretailer may bring an action for civil damages in a court of competent 
jurisdiction against any supplier found violating any of the provisions of this 
part, and may recover damages sustained as a consequence of the supplier’s 
violations together with all costs and attorneys’ fees. 

(b) The retailer shall be entitled to injunctive relief against unlawful 
termination, cancellation, nonrenewal or substantial change of competitive 
circumstances of the retail agreement. The remedies in this section are in 
addition to any other remedies permitted by law. 


History. 268 F. Supp. 2d 981, 2003 U.S. Dist. LEXIS 
Acts 1999, ch. 193, § 12. 10602 (W.D. Tenn. 2003). 
Cited: 


Power & Tel. Supply Co. v. Harmonic, Inc., 
NOTES TO DECISIONS 


1. Construction. determining whether a preliminary injunction 

The United States District Court for the should be issued in favor of a retailer against a 
Western District of Tennessee holds that T.C.A. supplier, but merely expresses the Tennessee 
§ 47-25-1311(b) does not alter the standard for legislature’s intent. Nacco Materials Handling 
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Group, Inc. v. Toyota Materials Handling USA, _ terials Handling USA, Inc., — F.3d —, 246 Fed. 
Inc., 366 F. Supp. 2d 597, 2004 U.S. Dist. Appx. 929, 2007 U.S. App. LEXIS 20423, 2007 
LEXIS 28236 (W.D. Tenn. 2004), affd, NACCO FED App. 611N (6th Cir.). 

Materials Handling Group, Inc. v. Toyota Ma- 


47-25-1312. Applicability. 


This part shall apply to all contracts and shall apply to all retail agreements 
in effect which have no expiration date and are a continuing contract, and shall 
apply to all other contracts entered into, amended, extended, ratified or 
renewed after May 16, 1977. This part shall apply to and be binding upon all 
suppliers, all successors in interest or purchasers of assets or stock of 
suppliers, and all receivers, trustees or assignees of suppliers. Any contractual 
term restricting the procedural or substantive rights of a retailer under this 


part, including a choice of law or choice of forum clause, is void. 


History. 
Acts 1999, ch. 193, § 13. 


Cited: 
Power & Tel. Supply Co. v. Harmonic, Inc., 
268 F. Supp. 2d 981, 2003 U.S. Dist. LEXIS 


10602 (W.D. Tenn. 2003); Nacco Materials Han- 
dling Group, Inc. v. Toyota Materials Handling 
USA, Inc., 366 F. Supp. 2d 597, 2004 U.S. Dist. 
LEXIS 28236 (W.D. Tenn. 2004). 


NOTES TO DECISIONS 


1. Choice of Law. 

After distributors informed dealers that they 
would not be permitted to sell certain vehicles 
in the future, a court concluded that the dealer 
law of T.C.A. § 47-25-1301 et seq., did not 
amend the parties’ agreement; the terms of the 
agreement clearly stated that Delaware, not 
Tennessee, law governed, and the plain lan- 


47-25-1313. Waiver — Severability. 


guage of the contract allowed the distributor to 
sell the vehicles through other dealers. Freight- 
liner of Knoxville, Inc. v. DaimlerChrysler 
Vans, LLC, 438 F. Supp. 2d 869, 2006 U.S. Dist. 
LEXIS 51610 (E.D. Tenn. 2006), affd in part, 
rev'd in part, 484 F.3d 865, 2007 FED App. 
147P, 2007 U.S. App. LEXIS 9452 (6th Cir. Apr. 
26, 2007). 


(a) This part shall not be waivable in any contract, and any such attempted 


waiver shall be null and void. 


(b) If any provision or item of this part or the application thereof is held 
invalid, it shall not affect other provisions, items or applications of this part 
which can be given effect without the invalid provisions, items or applications, 
and to this end the provisions of this part are hereby declared severable. 


History. 
Acts 1999, ch. 193, § 14. 


Cited: 
Nacco Materials Handling Group, Inc. v. 


Toyota Materials Handling USA, Inc., 366 F. 
Supp. 2d 597, 2004 U.S. Dist. LEXIS 28236 
(W.D. Tenn. 2004); Baugh v. Novak, — S.W.3d 
—, 2011 Tenn. LEXIS 453 (Tenn. May 20, 2011). 


47-25-1314. Applicability of franchise provisions. 


Part 15 of this chapter does not apply to retailers, as defined in this part. 


History. 
Acts 1999, ch. 193, § 15. 
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PART 14 
DISPOSAL OF DIES, MOLDS, AND FORMS 


47-25-1401. Disposal of dies, molds, and forms. 


(a) As used in this section, unless the context otherwise requires: 

(1) “Customer” means any individual or entity who causes or caused a 
molder to: 

(A) Fabricate, cast, or otherwise make a die, mold, or form; or 

(B) Use a die, mold, or form to manufacture, assemble, or otherwise 
make a product or products; 

(2)(A) “Molder” means any individual or entity, including, but not limited 
to, a tool or die maker who: . 
(i) Fabricates, casts, or otherwise makes a die, mold, or form; or 
(ii) Uses a die, mold, or form to manufacture, assemble, or otherwise 
make a product or products; 

(B) “Molder” shall not be construed to include individuals or entities 
who fabricate, cast, otherwise make or use plates, types, or other such 
forms in the reproduction of printed or graphic arts material; and 
(3) “Within three (3) years following the last prior use” includes any 

period following the last prior use of any die, mold, or form. 

(b) This section shall not apply where a molder retains title to and 
possession of a die, mold, or form. Nothing in this section shall be construed to 
grant a customer any rights, title, or interest to a die, mold, or form. 

(c) Unless otherwise agreed in writing, if a customer does not take posses- 
sion from a molder of a die, mold, or form situated in this jurisdiction within 
three (3) years following the last prior use thereof, all of the customer’s rights, 
title, and interest to such die, mold, or form may be transferred by operation of 
law to the molder for the purpose of destroying such die, mold, or form, 
consistent with this section. 

(d) If a molder chooses to have all rights, title, and interest to any die, mold, 
or form transferred to the molder by operation of law, the molder shall send 
written notice by registered mail, return receipt requested, to its customer at 
the address, if any, indicated in the agreement pursuant to which the molder 
obtained possession of the die, mold, or form and to the customer’s last known 
address, indicating that the molder intends to terminate all of the customer’s 
rights, title, and interest by having all such rights, title, and interest 
transferred to the molder by operation of law pursuant to this section; 
provided, that if the customer designates in writing an address to which the 
written notice must be sent, the molder must send the notice to such address. 

(e) Ifa customer does not take possession of the particular die, mold, or form 
within one hundred twenty (120) days following the date the molder receives 
acknowledgement or nonacknowledgement of the return receipt of such notice, 
or does not make other contractual arrangements with the molder for taking 
possession or for the storage thereof, all rights, title, and interest of the 
customer shall transfer by law to the molder. Thereafter, the molder shall be 
entitled to destroy the particular die, mold, or form as the molder’s own 
property without any risk of liability to the customer, except that this section 
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shall not be construed in any manner to affect the right of the customer under 
federal patent or copyright law, or any state or federal law, pertaining to unfair 
competition. 


History. Cross-References. 
Acts 1983, ch. 169, §§ 1-5; T.C.A., §§ 47-27- Certified mail instead of registered mail, § 1- 
101 — 47-27-105, 47-50-113. 3-111. 
PART 15 
FRANCHISE TERMINATIONS, NONRENEWALS OR 
MODIFICATIONS 


47-25-1501. Legislative intent. 


It is the intent of the general assembly that small businesses operating 
within Tennessee pursuant to franchise agreements should be provided 
uniform rights and procedures to prevent arbitrary and capricious business 
practices by franchisors seeking to terminate or modify their franchise 
relationships or failing to renew existing franchise relationships. 


History. Collateral References. 
Acts 1989, ch. 392, § 1. Existence of fiduciary duty between franchi- 


Belin eh, Gaction References, sor and franchisee. 52 A.L.R.5th 613. 


This part is referred to in § 57-3-605. 


47-25-1502. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Franchise” means a written or oral agreement for a definite or 
indefinite period, in which a person grants to another person authority to use 
a trade name, trademark, service mark or related characteristic within an 
exclusive territory, or to sell or distribute goods or services, within an 
exclusive territory, at wholesale, retail, by lease agreement or otherwise; 
provided, that “franchise” means only such agreement where the franchisee 
is required to be licensed under § 57-3-203; and provided further, that a 
franchise is not created by a lease, license or concession granted by a retailer 
to sell goods or furnish services on or from premises which are occupied by 
the retailer-grantor primarily for its own merchandising activities; 

(2) “Franchisee” means a person to whom a franchise is offered or granted 
only if such person is required to be licensed under § 57-3-203; 

(3) “Franchisor” means a person who grants a franchise to another person 
where such person is the holder of a permit issued pursuant to § 57-3-602; 

(4) “Good cause” means: 

(A) Failure by a franchisee to comply substantially with the require- 
ments imposed or sought to be imposed upon the franchisee by the 
franchisor, which requirements are not discriminatory as compared with 
the requirements imposed on other similarly situated franchisees, either 
by their terms or in the manner of their enforcement, and which require- 
ments are not in violation of any law or regulation; 
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(B) The failure by the franchisee to act in good faith and in a commer- 
cially reasonable manner in carrying out the terms of the franchise; 

(C) Voluntary abandonment of the franchise; 

(D) Conviction of the franchisee in a court of competent jurisdiction of 
an offense punishable by a term of imprisonment in excess of one (1) year; 

(E) Any act by a franchisee which substantially impairs the franchisor’s 
trade name or trademark; 

(F) The institution of insolvency or bankruptcy proceedings by or 
against a franchisee, or any assignment or attempted assignment by a 
franchisee of the franchise or the assets of the franchise for the benefit of 
creditors; 

(G) Failure of the franchisee to pay to the franchisor within thirty (30) 
days after receipt of notice any uncontested sums past due the franchisor 
and relating to the franchise; or 

(H) Failure of the franchisee to comply with federal, state or local law or 
regulations applicable and material to the operation of the franchise which 
could reasonably impair the franchisee’s continued future performance; 
(5) “Good faith” means honesty in fact in the conduct or transaction 

concerned; 

(6) “Person” means a natural person, corporation, partnership, trust or 
other entity and, in case of an entity, it includes any other entity which has 
a majority interest in such entity, or effectively controls such other entity, as 
well as the individual officers, directors and other persons in active control 
of the activities of each such entity; and 

(7) “Sale, transfer or assignment” means any disposition of a franchise or 
any interest therein, with or without consideration, including, but not 
limited to, bequests, inheritance, gift, exchange, lease or license. 


History. Cited: 
Acts 1989, ch. 392, § 2. Middle Tennessee Assoc., Inc. v. Leeville Mo- 
tors, Inc., 803 S.W.2d 206, 1991 Tenn. LEXIS 23 


Cross-References. (Tenn. 1991). 


Exceptions to “good cause,” § 47-25-1506. 


Section to Section References. 
This section is referred to in § 47-25-1506. 


47-25-1503. Termination of franchises. 


(a) Except as otherwise provided by this part, no franchisor may terminate 
a franchise prior to the expiration of its term, except for good cause asserted in 
good faith, nor may a franchisor terminate a franchise prior to the expiration 
of its term without providing written notice of the facts and circumstances 
establishing good cause, and giving the franchisee a reasonable opportunity of 
at least thirty (30) days to cure the alleged failure. 

(b) Any franchisor who fails to provide services or products to a franchisee 
located within this state, which services or products are material to the 
operation of the franchise, on the same terms, conditions and availability as 
any other franchisee in this state shall be deemed to have terminated such 
franchise. | 
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History. Franchisees (Robert W. Emerson), 43 Vand. L. 
Acts 1989, ch. 392, § 3. Rev. 1503 (1990). 


Law Reviews. 
Franchising and the Collective Rights of 


47-25-1504. Termination of franchises — Notice of termination with- 
out opportunity to cure. 


If, during the period in which the franchise is in effect, any of the following 
events occurs, which event is relevant to the franchise, immediate notice of 
termination without an opportunity to cure shall be deemed reasonable: 

(1) The franchisee or the business to which the franchise relates is 
declared bankrupt or judicially determined to be insolvent, or all or a 
substantial part of the assets thereof are assigned to or for the benefit of any 
creditor, or the franchisee admits inability to pay debts as they come due; 

(2) The franchisee willfully abandons the franchise by failing to operate 
the business for five (5) consecutive days during which the franchisee is 
required to operate the business under the terms of the franchise, or any 
shorter period after which it is not unreasonable under the facts and 
circumstances for the franchisor to conclude that the franchisee does not 
intend to continue to operate the franchise, unless such failure to operate is 
due to fire, flood, earthquake or other similar causes beyond the franchisee’s 
control; 

(3) The franchisor and franchisee agree in writing to terminate the 
franchise; 

(4) The franchisee makes any material misrepresentations relating to the 
acquisition of the franchise business; 

(5) The franchised business or business premises of the franchise are 
seized, taken over or foreclosed by a government official in the exercise of 
that official’s duties, or seized, taken over, or foreclosed by a creditor, 
lienholder, or lessor; provided, that a final judgment against the franchisee 
remains unsatisfied for thirty (30) days (unless a supersedeas or other 
appeal bond has been filed); or a levy of execution has been made upon the 
license granted by the franchise agreement or upon any property used in the 
franchise business, and such levy is not discharged or suspended by 
accommodation agreement, partial payment agreement, compromise or 
similar agreement entered within five (5) days of such levy; 

(6) The franchisee is convicted of a felony or any other criminal miscon- 
duct which is relevant to the operation of the franchise; or 

(7) Failure of the franchisee, on two (2) consecutive occasions, to pass 
minimum health inspections conducted by any state or federal governmental 
entity. 


History. 
Acts 1989, ch. 392, § 4. 


47-25-1505. Nonrenewal or modification of franchise agreements. 


No franchisor may fail to renew a franchise unless such franchisor provides 
the franchisee at least sixty (60) days’ prior written notice of its intention not 
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to renew, such failure to renew is for good cause, and the franchisor has 
provided written notice of the facts and circumstances upon which it alleges 
that good cause exists to fail to renew. Any modification of an existing franchise 
agreement proposed by a franchisor must be disclosed no later than sixty (60) 
days prior to the proposed effective date of the modification unless the 
franchisee consents, in writing, within the sixty-day period, to waive such 
requirement. If failure to renew is for good cause, such nonrenewal may not be 
effective unless: 

(1) During the sixty (60) days prior to expiration of the franchise, the 
franchisor permits the franchisee to sell the business or a portion thereof 
relating to the franchisee, to a purchaser meeting the franchisor’s then 
current requirements for granting new franchises, or, if the franchisor is not 
granting a significant number of new franchises, the then current require- 
ments for granting renewal franchises; 

(2)(A) The refusal to renew is not for the purpose of converting the 

franchisee’s business premises to operation by employees or agents of the 

franchisor for such franchisor’s own account; provided, that nothing in this 
subdivision (2)(A) shall prohibit a franchisor from exercising a right of first 
refusal to purchase the franchisee’s business; and 

(B) Upon expiration of the franchise, the franchisor agrees not to seek 
to enforce any covenant of the nonrenewed franchisee not to compete with 
the franchisor or franchisees of the franchisor; 

(3) The franchisee and the franchisor agree not to renew the franchise; or 

(4) The franchisor withdraws from distributing the products or services 
through franchises in the state of Tennessee for a period of not less than two 
(2) years; provided, that: 

(A) Upon expiration of the franchise, the franchisor agrees not to seek 
to enforce any covenant of the nonrenewed franchisee not to compete with 
the franchisor or franchisee of the franchisor; and 

(B) The failure to renew is not for the purpose of converting the 
business conducted by the franchisee pursuant to the franchise agreement 
to operation by employees or agents of the franchisor for such franchisor’s 
own account. 


History. 
Acts 1989, ch. 392, § 5. 


47-25-1506. Circumstances not constituting “good cause.” 


Notwithstanding § 47-25-1502(4), the following circumstances shall not be 
deemed to constitute “good cause”: 

(1) Failure of a franchisee to meet a quota of sales or purchases, whether 
such quota is expressed as a goal, a quota or otherwise; 

(2) The desire of the franchisor to consolidate its franchises or its 
distribution pattern without demonstrating a failure of the franchisee to 
effectively market or distribute its product; 

(3) The failure of the franchisee to comply with a provision of a contract 
which is prohibited or invalid under the laws of Tennessee; 

(4) The failure of the franchisee to comply with a provision of a contract or 
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request of the franchisor which would cause the franchisee to violate any 
regulation of a regulatory body, or which could reasonably cause a franchisee 
to jeopardize any license or permit necessary for it to conduct its business; or 
(5) The loss of the franchisee’s right to occupy the premises from which 
the franchise business is operated, if such loss is directly or indirectly caused 
by the franchisor or any entity related to or affiliated with the franchisor. 


History. 
Acts 1989, ch. 392, § 6. 


47-25-1507. Waiver of rights — Settlements. 


(a) Afranchisee may not waive any of the rights granted in any provision of 
this part, and the provisions of any agreement which would have such an effect 
shall be null and void. 

(b) Nothing in this part shall be construed to limit or prohibit good faith 
dispute settlements voluntarily entered into by the parties. 


History. 
Acts 1989, ch. 392, § 7. 


47-25-1508. Transfer or assignment of franchisee’s business. 


(a) Upon giving the franchisor written notice of intent to transfer the 
franchisee’s business, any individual owning or deceased individual who 
owned an interest in a franchise may transfer or assign the franchisee’s 
business to the spouse, child, grandchild, parent, brother or sister of such 
individual. The consent or approval of the franchisor shall not be required. 

(b) Any individual owning or deceased individual who owned an interest in 
a franchise may transfer the franchisee’s business to a person other than such 
individual’s spouse, child, grandchild, parent, brother or sister; provided, that: 

(1) Such individual has notified the franchisor in writing of the nature, 
terms and provisions of such transfer; 

(2) Such individual has provided the franchisor the opportunity to match 
the terms and conditions of such offer; and 

(3) The proposed transferee meets the nondiscriminatory, material, and 
consistently applied and reasonable qualifications and standards of the 
franchisor. 

(c) If the franchisor disapproves of a transfer as proposed in subsection (b), 
the consent or approval of the franchisor shall not be required if the franchisor 
does not elect to match the terms and conditions of such transfer or proposal, 
within sixty (60) days of notice, and another transferee who meets its 
requirements matches the terms and conditions of such offer. 


History. 
Acts 1989, ch. 392, § 8. 


47-25-1509. Actions for damages or equitable relief. 


Notwithstanding the terms of any franchise, agreement, waiver or other 
written instrument, any person who is injured by a violation of this part may 
bring an action for damages and equitable relief, including injunctive relief, 
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reasonable attorney’s fees and costs in any court of competent jurisdiction in 
Tennessee. y 


History. 
Acts 1989, ch. 392, § 9. 


47-25-1510. Restriction on release from liability. 


No franchisee may prospectively assent to a release, assignment, novation, 
waiver or estoppel which would relieve any person from any liability or 
obligation under this part, or would require any controversy between a 
franchisor or franchisee to be referred to any person other than the duly 
constituted courts of this state or the United States, or a state regulatory 
agency charged by law with adjudicating such controversy, if the referral 
would be binding on the franchisee. 


History. 
Acts 1989, ch. 392, § 10. 


47-25-1511. Part remedial and supplementary — Other protections 
included — Conflicting provisions. 


(a) This part is remedial and is supplementary to any other law of this state 
which provides rights and protections to franchisees. 

(b) Any state law or regulation which provides procedural or substantive 
protection to any party to a franchise agreement prior to termination or 
nonrenewal shall be effective and supplementary to this part. 

(c) Any state law or regulation which permits or provides for the termina- 
tion or nonrenewal of any franchise without providing the basic protections of 
this part shall not be effective. 


History. provisions of this part apply to any franchise 
Acts 1989, ch. 392, § 11. agreement entered into after May 29, 1989. 
Compiler’s Notes. 
Acts 1989, ch. 392, § 13 provided that the 
PART 16 


FLEA MARKET SALES 


47-25-1601. Part definitions. 


(a) As used in this part, unless the context otherwise requires: 

(1) “Manufacturer’s or distributor’s representative” means a person who 
has on the person’s person and available for public inspection written proof 
that such person is authorized by the manufacturer or distributor for the 
public retail sale of those products which are offered for sale. Such creden- 
tials shall include the seller’s name and may include a date upon which such 
authorization shall expire; 

(2)(A) “New and unused property” means tangible personal property that 

was acquired by the new and unused property merchant directly from the 

producer, manufacturer, wholesaler or retailer in the ordinary course of 
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business which has never been used since its production or manufacturing 

or which is in its original and unopened package or container, if such 

personal property was so packaged when originally produced or manufac- 
tured; 

(B) “New and unused property” does not include: 

(i) Property which is in its original and unopened package or con- 
tainer that contains a date or expiration date and such date is not a new 
date or the date has expired; 

(ii) Property which was pre-owned by an individual other than the 
new and unused property merchant and such individual obtained the 
property through the ordinary course of business; or 

(iii) Property, although never used, whose style, packaging or mate- 
rial clearly indicates that such property was not produced or manufac- 
tured within recent times; 

(3) “New and unused property merchant” means a person who engages in 
the retail sale of personal property at a wholesale/retail outlet in this state 
and some of such property offered for sale is new and unused; and 

(4)(A) “Wholesale/Retail Outlet” means an event: 

(i) At which two (2) or more persons offer personal property for sale or 
exchange; and 

(ii) If the event is held more than six (6) times in any twelve-month 
period, regardless of the number of persons offering or displaying 
personal property or the absence of fees, at which such property is 
offered or displayed for sale or exchange; or 

(iii) At which a fee is charged for the privilege of offering or displaying 
such personal property; or 

(iv) At which a fee is charged to prospective buyers for admission to 
the area where such personal property is offered or displayed for sale. 
(B) “Wholesale/retail outlet” is interchangeable with and applicable to 

“flea market,” “itinerant vendor,” “swap meet,” “indoor swap meet,” or 

other similar terms regardless of whether these events are held inside a 

building or outside in the open. The primary characteristic is that these 

activities involve a series of sales sufficient in number, scope, and 
character to constitute a regular course of business. 

(C) “Wholesale/retail outlet” does not mean nor apply to an event which 
is organized for the exclusive benefit of any community chest, fund, 
foundation, association, or corporation organized and operated for reli- 
gious, educational, or charitable purposes. 


History. Section to Section References. 
Acts 1998, ch. 884, § 2. This section is referred to in § 47-25-1608. 


47-25-1602. Recordkeeping — Receipts. 


(a) Every new and unused property merchant shall maintain receipts for 
the acquisition of new and unused property which must contain all of the 
following information: 

(1) The date of the transaction on which the property was acquired; 
(2) The name and address of the person, corporation, or entity from whom 
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the property was acquired; 

(3) An identification and description of the property Pariah 

(4) The price paid for such property; and 

(5) The signatures of the person selling the property and the new and 
unused property merchant only if the new and unused property merchant 
acquires the property vis-4-vis the person selling the property if such person 
is not regularly engaged in the normal course of business of selling such 
property. 

(b) If anew and unused property merchant makes a single purchase of five 
hundred dollars ($500) or more from an individual or corporation, the bill of 
sale from such purchase shall be sufficient to satisfy the recordkeeping 
requirements of this subsection (a). 


History. Section to Section References. 
Acts 1998, ch. 884, § 2. This section is referred to in § 47-25-1605. 


47-25-1603. Record maintenance. 


The record of each purchase transaction provided for in this part shall be 
maintained for a period of not less than two (2) years. 


History. 
Re 1998, ch. 884, § 2. 


47-25-1604. Offenses. 


It is an offense for any new and unused property merchant required to 
maintain receipts under this part to knowingly: 

(1) Falsify, obliterate or destroy such receipts; 

(2) Refuse or fail, upon the request of a law enforcement officer, to make 
such receipts available for inspection within a period of time which is 
reasonable under the individual circumstances surrounding such request; 
provided, that nothing contained within this section shall be construed to 
require the new and unused property merchant to possess such receipt on or 
about the merchant’s person without reasonable notice; 

(3) Fail to maintain the receipts required by this part for at least two (2) 
years; or 

(4) Present credentials pursuant to the requirements of this section which 
are false, fraudulent, forged, fraudulently obtained or the nature of which is 
misrepresented. 


History. Section to Section References. 
Acts 1998, ch. 884, § 2. This section is referred to in § 47-25-1605. 


47-25-1605. Violations. 


(a)(1) For the first violation of § 47-25-1602, the violator shall be issued a 
warning and informed of the penalty for any subsequent violations. 

(2) A second and subsequent violation of § 47-25-1602 is a Class C 
misdemeanor punishable by fine only. 
(b)(1) For the first violation of § 47-25-1604, the violator shall be issued a 
warning and informed of the penalty for any subsequent violations. 


Se a —,  O; 


815 TRADE PRACTICES 47-25-1608 


(2) A second or subsequent violation of § 47-25-1604 is a Class C 
misdemeanor punishable by fine only. 


History. 
Acts 1998, ch. 884, § 2. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
bh 


47-25-1606. Applicability of law. 


This part shall apply to all new and unused property purchased or acquired 
on or after January 1, 1999, which is sold, or to be sold, at a wholesale/retail 
outlet in this state. 


History. 
Acts 1998, ch. 884, § 2. 


47-25-1607. Sale of food, drugs or cosmetics with past expiration date. 


(a) No person shall knowingly sell or offer for sale at a wholesale/retail 
outlet any food manufactured and packaged for sale for consumption by a child 
under two (2) years of age, over-the counter drug or medication, or cosmetic 
which has an expiration date, and such date has expired. 

(b) Any person who violates this section commits a Class C misdemeanor, 
punishable by a fine only, not to exceed one hundred dollars ($100) for each 
violation. 


History. 
Acts 1998, ch. 884, § 4. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
111. 


47-25-1608. Exemptions. 


This part shall not apply to: 

(1) The sale of a motor vehicle or trailer that is required to be registered 
or is subject to the certificate of title laws of this state; 

(2) The sale of agricultural products, forestry products or food products, 
other than food as defined as new and unused property; 

(3) Business conducted at any industry or association trade show; 

(4) The sale of arts or crafts by the person who produced such arts and 
crafts; 

(5) A manufacturer’s or distributor’s representative as defined in § 47- 
25-1601; or 

(6) Any new and unused property merchant under eighteen (18) years of 
age. 


History. 
Acts 1998, ch. 884, § 3. 
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PART 17 
UNIFORM TRADE SECRETS ACT’ 


47-25-1701. Short title. 


This part shall be known and may be cited as “The Uniform Trade Secrets 


Act.” 


History. 
Acts 2000, ch. 647, § 1. 


Compiler’s Notes. 

Acts 2000, ch. 647, § 11, provided that this 
part does not apply to misappropriation occur- 
ring prior to July 1, 2000 and, with respect to a 
continuing misappropriation that began prior 
to July 1, 2000, the act also does not apply to 
the continuing misappropriation that occurs 
after July 1, 2000. 


Section to Section References. 
This part is referred to in § 56-5-307. 


Law Reviews. 

The Past, Present, and Future of Trade Se- 
crets Law in Tennessee: A Practitioner’s Guide 
Following the Enactment of the Uniform Trade 
Secrets Act, 32 U. Mem. L. Rev. 1 (2001). 


Cited: 

Hauck Mfg. v. Astec Indus., 375 F. Supp. 2d 
649, 2004 U.S. Dist. LEXIS 28370 (E.D. Tenn. 
2004); Otter’s Chicken Tender, LLC v. Coppage, 
— S.W3d —, 2011 Tenn. App. LEXIS 347 
(Tenn. Ct. App. June 27, 2011). 


NOTES TO DECISIONS 


Analysis 


1. Jurisdiction. 
2. Conversion. 


1. Jurisdiction. 

District court properly granted North Caro- 
lina corporate officers’ Fed. R. Civ. P. 12(b)(2) 
motion to dismiss for lack of specific personal 
jurisdiction an action by a Tennessee corpora- 
tion alleging violation of Tennessee’s Trade 
Secrets Act, T.C.A. § 47-25-1701, and common 
law; the officers’ activities did not meet the 
requirements of Tennessee’s long-arm statute, 
T.C.A. § 20-2-214, and the officers did not de- 
liberately affiliate themselves with Tennessee 
notwithstanding the existence of a license 
agreement, which contained a Tennessee 
choice-of-law provision, between the North 
Carolina and Tennessee corporations. Intera 
Corp. v. Henderson, 428 F.3d 605, 2005 FED 


47-25-1702. Part definitions. 


App. 439P, 2005 U.S. App. LEXIS 24330 (6th 
Cir. Tenn. 2005), cert. denied, 547 U.S. 1070, 
126 S. Ct. 1782, 164 L. Ed. 2d 518, 2006 U.S. 
LEXIS 3238 (2006). 


2. Conversion. . 

Where physician, who had claimed that cor- 
poration with which the physician had shared 
his design for a catheter, had not presented 
sufficient evidence to establish that there was 
any genuine issue of material fact as to use, 
summary judgment was properly granted in 
favor of corporation on misappropriation, 
wrongful benefit, and breach of contract; appel- 
late court also agreed that district court prop- 
erly found that Tennessee did not recognize a 
cause of action for conversion of trade secrets. 
Stratienko v. Cordis Corp., 429 F.3d 592, 2005 
FED App. 446P, 2005 U.S. App. LEXIS 24838 
(6th Cir. Tenn. 2005). 


As used in this part, unless the context requires otherwise: 

(1) “Improper means” includes theft, bribery, misrepresentation, breach 
or inducement of a breach of a duty to maintain secrecy or limit use, or 
espionage through electronic or other means; 


(2) “Misappropriation” means: 


(A) Acquisition of a trade secret of another by a person who knows or 
has reason to know that the trade secret was acquired by improper means; 


or 


(B) Disclosure or use of a trade secret of another without express or 


implied consent by a person who: 
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(i) Used improper means to acquire knowledge of the trade secret; or 
(ii) At the time of disclosure or use, knew or had reason to know that 

that person’s knowledge of the trade secret was: 
(a) Derived from or through a person who had utilized improper 


means to acquire it; 


(6) Acquired under circumstances giving rise to a duty to maintain 


its secrecy or limit its use; or 


(c) Derived from or through a person who owed a duty to the person 
seeking relief to maintain its secrecy or limit its use; or 
(iii) Before a material change of the person’s position, knew or had 
reason to know that it was a trade secret and that knowledge of it had 
been acquired by accident or mistake; 

(3) “Person” means a natural person, corporation, business trust, estate, 
trust, partnership, association, joint venture, government, governmental 
subdivision or agency, or any other legal or commercial entity; 

(4) “Trade secret” means information, without regard to form, including, 
but not limited to, technical, nontechnical or financial data, a formula, 
pattern, compilation, program, device, method, technique, process, or plan 


that: 


(A) Derives independent economic value, actual or potential, from not 
being generally known to, and not being readily ascertainable by proper 
means by other persons who can obtain economic value from its disclosure 


or use; and 


(B) Is the subject of efforts that are reasonable under the circumstances 


to maintain its secrecy. 


History. 
Acts 2000, ch. 647, § 2. 


Section to Section References. 
This section is referred to in §§ 4-51-124, 
69-7-305. 


NOTES TO DECISIONS 


Analysis 


1. Preemption. 
2. Trade Secret. 


1. Preemption. 

Tennessee’s Uniform Trade Secrets Act 
(UTSA), T.C.A. § 47-25-1708(a), (b)(2), pre- 
empts claims based upon misappropriation of a 
trade secret; thus, a plaintiffs non-UTSA 
claims would be preempted if, as pled, they 
would succeed or fail dependent on proof that 
the defendant acquired, disclosed, or used the 
plaintiffs trade secrets or knowing, or having 
reason to know, such information was obtained 
through theft, bribery, misrepresentation, 
breach or inducement of a breach of a duty to 
maintain secrecy, or espionage through elec- 
tronic or other means, as defined under T.C.A. 
§ 47-25-1702(1) and (2). Hauck Mfg. v. Astec 


Indus., 375 F. Supp. 2d 649, 2004 U.S. Dist. 
LEXIS 28370 (B.D. Tenn. 2004). 


2. Trade Secret. 

Former employer’s motion for a new trial was 
denied where jury’s failure to find defendants 
liable for misappropriating the former employ- 
er’s trade secrets was not contrary to and 
inconsistent with its conclusion that the former 
employer had proven by a preponderance of the 
evidence that defendant former employee had 
breached the confidentiality provisions of his 
employment agreement because despite finding 
the breach, it declined to award the former 
employer any damages for that breach, thus 
strongly implying the jury did not believe the 
information stolen fit the definition of trade 
secret under T.C.A. § 47-25-1702(4). Hauck 
Mfg. Co. v. Astec Indus., Inc., 376 F. Supp. 2d 


47-25-1703 


808, 2005 U.S. Dist. LEXIS 18054 (E.D. Tenn. 
2005). 

“Trade secret” required reasonable efforts to 
maintain secrecy under T:C.A. § 47-25- 
1702(4)(B), but specific efforts undertaken to 
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things it claimed were trade secrets and alleg- 
ing those items were misappropriated by defen- 
dants, a competitor, its employees, and the 
company’s former employees. ProductiveMD, 
LLC v. 4UMD, LLC, 821 F. Supp. 2d 955, 2011 


ensure secrecy did not have to be pled, thus, 
plaintiff company sufficiently stated a misap- 
propriation claim by identifying those specific 


U.S. Dist. LEXIS 109461 (M.D. Tenn. Sept. 27, 
2011). 


47-25-1703. Injunctive relief. 


(a) Actual or threatened misappropriation may be enjoined. Upon applica- 
tion to the court an injunction shall be terminated when the trade secret has 
ceased to exist, but the injunction may be continued for an additional 
reasonable period of time in appropriate circumstances for reasons including, 
but not limited to, an elimination of the commercial advantage that otherwise 
would be derived from the misappropriation, deterrence of willful and mali- 
cious misappropriation, or where the trade secret ceases to exist due to the 
fault of the enjoined party or others by improper means. 

(b) In exceptional circumstances, an injunction may condition future use 
upon payment of a reasonable royalty for no longer than the period of time for 
which use could have been prohibited. Exceptional circumstances include, but 
are not limited to, a material and prejudicial change of position prior to 
acquiring knowledge or reason to know of misappropriation that renders a 
prohibitive injunction inequitable. 

(c) In appropriate circumstances, affirmative acts to provide a trade secret 
may be compelled by court order. 


Collateral References. 

Applicability of inevitable disclosure doctrine 
barring employment of competitor’s former em- 
ployee. 36 A.L.R.6th 537. 


History. 
Acts 2000, ch. 647, § 3. 


Section to Section References. 
This section is referred to in § 47-25-1704. 


47-25-1704. Damages. 


(a) In addition to or in lieu of the relief provided by § 47-25-1703, a 
complainant is entitled to recover damages for misappropriation except to the 
extent that defendant can show a material and prejudicial change of position 
prior to acquiring knowledge or reason to know of misappropriation and such 
renders a monetary recovery inequitable. Damages can include both the actual 
loss caused by misappropriation and the unjust enrichment caused by misap- 
propriation that is not taken into account in computing actual loss. In lieu of 
damages measured by any other methods, the damages caused by misappro- 
priation may be measured by imposition of liability for a reasonable royalty for 
a misappropriator’s unauthorized disclosure or use of a trade secret. 

(b) If willful and malicious misappropriation exists, the court may award 
exemplary damages in an amount not exceeding twice any award made under 
subsection (a). 


Collateral References. 
Applicability of inevitable disclosure doctrine 


History. 
Acts 2000, ch. 647, § 4. 
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barring employment of competitor’s former em- 
ployee. 36 A.L.R.6th 537. 


47-25-1705. Attorney’s fees. 


If: 
(1) Aclaim of misappropriation is made in bad faith, 
(2) Amotion to terminate an injunction is made or resisted in bad faith, or 
(3) Willful and malicious misappropriation exists, 

the court may award reasonable attorney’s fees to the prevailing party. 


History. 
Acts 2000, ch. 647, § 5. 


47-25-1706. Preservation of secrecy. 


In an action under this part, a court shall preserve the secrecy of an alleged 
trade secret by reasonable means, which may include granting protective 
orders in connection with discovery proceedings, holding in-camera hearings, 
sealing the records of the action, and ordering any person involved in the 
litigation not to disclose an alleged trade secret without prior court approval. 


History. 
Acts 2000, ch. 647, § 6. 


47-25-1707. Statute of limitations. 


An action for misappropriation must be brought within three (3) years after 
the misappropriation is discovered or, by the exercise of reasonable diligence, 
should have been discovered. For the purposes of this section, a continuing 
misappropriation by any person constitutes a single claim against that person, 
but this section shall be applied separately to any claim against each other 
person who receives a trade secret from another person who misappropriated 
that trade secret. 


History. 
Acts 2000, ch. 647, § 7. 


47-25-1708. Effect on other law. 


(a) Except as provided in subsection (b), this part displaces conflicting tort, 
restitutionary, and other law of this state providing civil remedies for misap- 
propriation of a trade secret. 

(b) This part does not affect: 

(1) Contractual remedies, whether or not based upon misappropriation of 

a trade secret; provided, that a contractual duty to maintain secrecy or limit 

use of a trade secret shall not be deemed to be void or unenforceable solely 

for lack of durational or geographical limitation on the duty; 

(2) Other civil remedies that are not based upon misappropriation of a 
trade secret; or 

(3) Criminal remedies, whether or not based upon misappropriation of a 
trade secret. 
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(c) In no event shall a written contract be required to maintain an action or 
recover damages for misappropriation of a trade secret proven under this part. 


History. 
Acts 2000, ch. 647, § 8. 


NOTES TO DECISIONS 


1. Preemption. 

Tennessee’s Uniform Trade Secrets Act 
(UTSA), T.C.A. § 47-25-1708(a), (b)(2), pre- 
empts claims based upon misappropriation of a 
trade secret; thus, a plaintiffs non-UTSA 
claims would be preempted if, as pled, they 
would succeed or fail dependent on proof that 
the defendant acquired, disclosed, or used the 
plaintiffs trade secrets or knowing, or having 
reason to know, such information was obtained 
through theft, bribery, misrepresentation, 
breach or inducement of a breach of a duty to 
maintain secrecy, or espionage through elec- 
tronic or other means, as defined under T.C.A. 
§ 47-25-1702(1) and (2). Hauck Mfg. v. Astec 
Indus., 375 F. Supp. 2d 649, 2004 U.S. Dist. 
LEXIS 28370 (E.D. Tenn. 2004). 

In a multi-count lawsuit, claims for tortious 
interference with contract and unlawful pro- 
curement of breach of contract, in violation of 
T.C.A. § 47-50-109, were not preempted by 
Tennessee’s Uniform Trade Secrets Act (UTSA), 
T.C.A. § 47-25-1708(a), (b)(2), to the extent 
that the claims were based on a former employ- 
ee’s alleged breach of a conflict of interest 
agreement. Neither the contract nor the alleged 
breach had anything to do with trade secrets or 
confidential information, but instead involved 
allegations that the former employee began 
working for defendant competitor while still 
employed by the plaintiff in the lawsuit. Hauck 
Mfg. v. Astec Indus., 375 F. Supp. 2d 649, 2004 
U.S. Dist. LEXIS 28370 (E.D. Tenn. 2004). 

In a multi-count suit, claims for tortious 


interference with contract, unlawful procure- 
ment of breach of contract in violation of T.C.A. 
§ 47-50-109, civil conspiracy, conversion, and 
unjust enrichment were preempted by Tennes- 
see’s Uniform Trade Secrets Act (UTSA), T.C.A. 
§ 47-25-1708(a), (b)(2), because the claims 
were based on alleged misappropriation of 
trade secrets. Hauck Mfg. v. Astec Indus., 375 F. 
Supp. 2d 649, 2004 U.S. Dist. LEXIS 28370 
(E.D. Tenn. 2004). 

In the civil conspiracy context, it is clear that 
in order for the preemption statute to have any 
force, court must look at what the overarching 
substance of the plaintiffs allegation is; where 
the overarching allegation was that defendants 
conspired to steal confidential and propriety 
information, some or all of which may have 
constituted a trade secret, the civil action for 
conspiracy was preempted by the Tennessee 
Uniform Trade Secrets Act. Cardinal Health 
414, Inc. v. Adams, 582 F. Supp. 2d 967, 2008 
U.S. Dist. LEXIS 84713 (M.D. Tenn. Oct. 10, 
2008). 

Plaintiff company’s claim that defendant for- 
mer employee breached his fiduciary duty of 
loyalty by misappropriating trade secrets was 
preempted by T.C.A. § 47-25-1708, because 
proof of the claim that the employee breached 
his fiduciary duty of loyalty by misappropriat- 
ing trade secrets would simultaneously estab- 
lish a claim for misappropriation of trade se- 
crets. ProductiveMD, LLC v. 4UMD, LLC, 821 
F. Supp. 2d 955, 2011 U.S. Dist. LEXIS 109461 
(M.D. Tenn. Sept. 27, 2011). 


47-25-1709. Uniformity of application and construction. 


This part shall be applied and construed to effectuate its general purpose to 
make consistent the law with respect to the subject of this act among states 


enacting it. 


History. 
Acts 2000, ch. 647, § 9. 
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PART 18 
WARRANTIES FOR RETAILERS AND SUPPLIERS 


47-25-1801. Definitions. 


The terms “inventory”, “retailer”, and “supplier” shall have the same 
meaning as provided in § 47-25-1301. 


History. 
Acts 2001, ch. 425, § 1. 


47-25-1802. Approval of warranty claims — Notice of claim. 


(a) Claims by a retailer for payment under warranty agreements pertaining 
to inventory shall either be approved or disapproved within thirty (30) days of 
receipt by the supplier. All approved claims shall be paid within thirty (30) 
days of their approval. When any such claim is disapproved, the supplier shall 
notify the dealer within thirty (30) days of receipt stating the specific grounds 
upon which the disapproval is based. If a claim is not specifically disapproved 
within thirty (30) days of receipt, it shall be deemed approved and payment by 
the supplier shall follow within thirty (30) days. If said payment is not made 
within thirty (30) days, the amount of the claim that remains unpaid shall 
accrue interest beginning on the thirty-first day at the weekly average prime 
loan rate, as of the thirty-first day, for the most recent week for which such an 
average rate has been published by the board of governors of the federal 
reserve system. | 

(b) Any notice of a warranty claim given to a supplier under this section 
shall contain the following language in conspicuous type: 

“If no objections to this claim are made within thirty (30) days of receipt 
then payment of the claim must be made within thirty (30) days as provided 

in title 47, chapter 25, part 18.” 


History. 
Acts 2001, ch. 425, § 1. 


47-25-1803. Honoring warranty after termination of contract. 


If, after termination of a contract, the retailer submits a claim to the supplier 
for warranty work performed prior to the effective date of the termination, the 
supplier shall accept or reject the claim within thirty (30) days of its receipt. 


History. 
Acts 2001, ch. 425, § 1. 


47-25-1804. Compensation. 


Warranty work performed by a retailer shall be compensated in accordance 
with the reasonable and customary amount of time required to complete such 
work, expressed in hours and fractions thereof multiplied by the retailer’s 
established customer hourly retail labor rate, which shall have previously been 
made known to the supplier. 
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History. 
Acts 2001, ch. 425, § 1. 


47-25-1805. Excluded expenses. 


Expenses expressly excluded under the supplier’s warranty to the customer 
shall not be included or required to be paid on requests for compensation from 
the retailer for warranty work performed. 


History. 
Acts 2001, ch. 425, § 1. 


47-25-1806. Reimbursement to retailer. 


All parts used by the retailer in performing such warranty work shall be paid 
to the retailer in the amount equal to the retailer’s net price for such parts, 
plus a minimum of fifteen percent (15%). This addition is to reimburse the 
retailer for reasonable costs of doing business in performing such warranty 
service on the supplier’s behalf including, but not limited to, freight and 
handling costs incurred. 


History. 
Acts 2001, ch. 425, § 1. 


47-25-1807. Right to audit. 


The supplier has the right to adjust for errors discovered during audit and, 
if necessary, to adjust claims paid in error. 


History. 
Acts 2001, ch. 425, § 1. 


47-25-1808. Alternative reimbursement from supplier. 


The retailer shall have the right to accept the supplier’s reimbursement 
terms and conditions in lieu of the provisions of this part. 


History. 
Acts 2001, ch. 425, § 1. 


PART 19 
MOTORCYCLE AND OFF-ROAD VEHICLE DEALER 
FAIRNESS ACT 
47-25-1901. Short title. 


This part shall be known and may be cited as the “Motorcycle and Off-Road 
Vehicle Dealer Fairness Act.” 


History. 
Acts 2007, ch. 188, § 2. 
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47-25-1902. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “All-terrain vehicle” means a motorized vehicle with no less than four 
(4) non-highway tires, but no more than six (6) non-highway tires, that is 
limited in engine displacement to one thousand cubic centimeters (1,000 cc) 
or less and in total dry weight to less than one thousand five hundred pounds 
(1,500 lbs.), and is fifty inches (50”) or less in width; 

(2) “Attachment” means a machine or part of a machine designed to be 
used on and in conjunction with a motorcycle or off-road vehicle; 

(3) “Current model” means a model listed in the supplier’s, wholesaler’s, 
manufacturer’s or distributor’s current sales manual or any supplements to 
the manual; 

(4) “Current net price” means the price listed in the supplier’s price list or 
catalogue in effect at the time the contract is canceled or discontinued, less 
any applicable trade and cash discounts; 

(5) “Dealer” means any person engaged in the business of selling and 
retailing inventory, who enters into a retail agreement, and who, under the 
terms of the agreement receives inventory from the supplier. “Dealer” also 
includes a franchisee who otherwise meets the requirements of a dealer; 

(6) “Franchise” or “franchise agreement” means a written or oral agree- 
ment for a definite or indefinite period, in which a person grants to another 
person authority to use a trade name, trademark, service mark or related 
characteristic within an exclusive territory, or to sell or distribute goods or 
services, within an exclusive territory, at wholesale, retail, by lease agree- 
ment or otherwise; provided, that a franchise is not created by a lease, 
license or concession granted by a dealer to sell goods or furnish services on 
or from premises that are occupied by the dealer-grantor primarily for its 
own merchandising activities; 

(7) “Franchisee” means a person to whom a franchise is offered or 
granted; 

(8) “Franchisor” means a person who grants a franchise to another 
person; 

(9) “Inventory” means motorcycles, off-road vehicles, attachments and 
repair parts; 

(10) “Motorcycle” means every motor vehicle having a seat or saddle for 
the use of the rider and designed to travel on not more than three (3) wheels 
in contact with the ground, including a vehicle that is fully enclosed, has 
three (3) wheels in contact with the ground, weighs less than one thousand 
five hundred pounds (1,500 lbs.), and has the capacity to maintain posted 
highway speed limits, excluding a tractor or motorized bicycle; 

(11) “Net cost” means the price the dealer actually paid to the supplier for 
the inventory, less any applicable trade, volume, or cash bonus discounts, 
plus freight and set-up expense; 

(12) “Off-road vehicle” means any off-road motorcycle, all-terrain vehicle, 
utility vehicle or dune buggy; 

(13) “Person” means a sole proprietor, partnership, corporation, or any 
other form of business organization; 
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(14) “Retail agreement” means an agreement, including a franchise 
agreement that meets the requirements of a retail agreement, whether 
express, implied, oral, or written, between two (2) or more persons: 

(A) By which a person receives the right to: 
(i) Sell or lease inventory or services at retail or wholesale; or 
(ii) Use a trade name, trademark, service mark, logotype, advertis- 
ing, or other commercial symbol; and 
(B) In which the parties to the agreement have a joint interest, whether 
equal or unequal, in the offering, selling, or leasing of the inventory or 


services; 


(15) “Superseded part” means any part that will provide the same 
function as a currently available part as of the date of cancellation; 

(16) “Supplier” means a person who enters into a retail agreement and 
who, under the terms of the agreement, provides inventory or services to a 


dealer. “Supplier” includes a: 
(A) Wholesaler; 
(B) Manufacturer; 
(C) Franchisor; 


(D) Person that is a parent corporation or an affiliated corporation of a 
person identified in this subdivision (16); and 

(E) A field representative, an officer, an agent, or another direct or 
indirect representative of a person identified in this subdivision (16); and 
(17) “Terminate” includes the failure to renew. 


History. 
Acts 2007, ch. 188, § 3; 2009, ch. 33, § 1; 
2013, ch.'226,'9) 2. 


Amendments. 

The 2013 amendment rewrote the definition 
of “all-terrain vehicle” which read: “ ‘All-terrain 
vehicle’ means a motorized flotation-tire vehicle 
with no less than three (3) low-pressure tires, 
but no more than six (6) low-pressure tires, that 


is limited in engine displacement to one thou- 
sand cubic centimeters (1,000 cc) or less and in 
total dry weight to less than one thousand five 
hundred pounds (1,500 lbs.), and that has a 
seat or saddle designed to be straddled by the 
operator and handlebars for steering control;”. 


Effective Dates. 
Acts 2018, ch. 226, § 4. July 1, 2013. 


47-25-1903. Retail agreement modifications for good cause. 


(a) No supplier, directly or through an officer, agent or employee, may 
terminate, cancel, fail to renew or substantially change the competitive 
circumstances of a retail agreement without good cause. “Good cause” means 
failure by a dealer to comply with requirements imposed upon the dealer by 
the retail agreement if the requirements are not different from those imposed 
on other dealers similarly situated in this state. In addition, good cause exists 
whenever: 

(1) There has been a closeout on the sale of a substantial part of the 
dealer’s assets related to the business, or there has been a commencement of 
a dissolution or liquidation of the dealer; 

(2) The dealer has changed its principal place of business or added 
additional locations without prior approval oo the supplier, which shall not 
be unreasonably withheld; 

(3) The dealer has substantially defaulted under a chattel mortgage or 
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other security agreement between the dealer and the supplier, or there has 
been a revocation or discontinuance of a guarantee of a present or future 
obligation of the dealer to the supplier; 
(4) The dealer has failed to operate in the normal course of business for 
seven (7) consecutive days or has otherwise abandoned the business; 
(5) The dealer has pleaded guilty to or has been convicted of a felony 
affecting the relationship between the dealer and the supplier; or 
(6) The dealer transfers an interest in the dealership, or a person with a 
substantial interest in the ownership or control of the dealership, including 
an individual proprietor, partner or major shareholder, withdraws from the 
dealership or dies, or a substantial reduction occurs in the interest of a 
partner or major shareholder in the dealership; however, good cause does not 
exist if the supplier consents to an action described in this subdivision (a)(6). 
(b) Except as otherwise provided in this section, a supplier shall provide a 
dealer with at least ninety (90) days’ written notice of termination, cancella- 
tion or nonrenewal of the retail agreement and a sixty-day right to cure the 
deficiency. If the deficiency is cured within the allotted time, the notice is void. 
In a case where cancellation is enacted due to market penetration, a reason- 
able period of time shall have existed where the supplier has worked with the 
dealer to gain the desired market share. The notice shall state all reasons 
constituting good cause for termination, cancellation or nonrenewal of the 
retail agreement. 


History. 
Acts 2007, ch. 188, § 4. 


47-25-1904. Retailer’s right to have inventory repurchased. 


Whenever any dealer enters into a retail agreement with a supplier, 
evidenced by a written or oral contract, in which the dealer agrees to maintain 
an inventory of motorcycles, off-road vehicles, and attachments, inventory of 
parts and to provide service thereon, and the contract is terminated, then the 
supplier shall repurchase the inventory as provided in § 47-25-1906. The 
dealer may keep the inventory if the dealer desires. If the dealer has any 
outstanding debts to the supplier, then the repurchase amount may be set off 
or credited to the dealer’s account. 


History. 
Acts 2007, ch. 188, § 5. 


47-25-1905. Prohibited supplier actions. 


No supplier shall: 

(1) Coerce any dealer to accept delivery of inventory, parts or accessories 
that the dealer has not ordered voluntarily, except as required by any 
applicable law, or unless parts or accessories are safety parts or accessories 
required by the supplier; 

(2) Condition the sale of additional inventory to a dealer upon a require- 
ment that the dealer also purchase other goods or services, except that a 
supplier may require the dealer to purchase those parts reasonably neces- 
sary to maintain the quality of operation in the field of the inventory used in 
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the trade area; 

(3) Coerce a dealer into refusing to purchase inventory manufactured by 
another supplier; or 

(4) Terminate, cancel or fail to renew or substantially change the com- 
petitive circumstances of the retail agreement based on the results of a 
natural disaster, including a sustained drought or high unemployment in the 
dealership market area, labor dispute or other similar circumstances beyond 
the dealer’s control. 


History. 
Acts 2007, ch. 188, § 6. 


47-25-1906. Termination and repurchase — Price and associated costs. 


(a) A dealer who enters into a written retail agreement with a supplier to 
maintain a stock of motorcycles, off-road vehicles, or related parts and 
attachments has the following rights to payment upon repurchase, at the 
option of the dealer, if the retail agreement is terminated: 

(1) The supplier shall repurchase, at one hundred percent (100%) of the 
current net price, all new, unsold, undamaged and complete motorcycles, 
off-road vehicles and attachments; 

(2) The supplier shall repurchase, at ninety percent (90%) of the current 
net price, all new, unused and undamaged and superseded repair parts; 

(3) The supplier shall repurchase, at ten percent (10%) of the current net 
price, all new, unused and undamaged repair parts returned to cover the cost 
of handling, packing and loading. The supplier shall have the option of 
performing the handling, packing and loading in lieu of paying the ten 
percent (10%) for these services; 

(4) The supplier shall purchase, at its amortized value, any specific data 
processing hardware and software and telecommunications equipment that 
the supplier required the dealer to purchase within the past five (5) years; 
and 

(5) The supplier shall repurchase, at one hundred percent (100%) of the 
net cost, specialized repair tools purchased in the previous three (3) years 
and, at seventy-five percent (75%) of the net cost, specialized repair tools 
purchased in the previous four (4) through six (6) years and, at fifty percent 
(50%) of the net cost, specialized repair tools purchased more than six (6) 
years previous pursuant to the requirements of the supplier and held by the 
dealer on the date of termination. The specialized repair tools must be 
unique to the supplier’s product line and must be in complete and resalable 
condition. 

(b) Motorcycles, off-road vehicles and attachments used in demonstrations, 
including inventory leased primarily for demonstration or lease, shall also be 
subject to repurchase under this part at its agreed depreciated value; provided, 
that the inventory is in new condition and has not been abused. 


History. 
Acts 2007, ch. 188, § 7. 
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Section to Section References. 
This section is referred to in §§ 47-25-1904, 
47-25-1908. 


47-25-1907. Title to repurchased inventory — Account adjustments. 


Upon payment of the repurchase amount to the dealer, the title and right of 
possession to the repurchased inventory shall transfer to the supplier. Annu- 
ally, at the end of each calendar year, after termination or cancellation, the 
dealer’s reserve account for recourse, retail sale or lease contracts shall not be 
debited by a supplier or lender for any deficiency unless the dealer or the heirs 
of the dealer have been given at least seven (7) business days’ notice by 
certified or registered United States mail, return receipt requested, of any 
proposed sale of the inventory financed and an opportunity to purchase the 
inventory. The former dealer or the heirs of the dealer shall be given quarterly 
status reports on any remaining outstanding recourse contracts. As the 
recourse contracts are reduced, any reserve account funds shall be returned to 
the dealer or the heirs of the dealer in direct proportion to the liabilities 
outstanding. 


History. 
Acts 2007, ch. 188, § 8. 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
3-111. 


47-25-1908. Exceptions to repurchase requirement. 


This part does not require repurchase from a dealer of: 

(1) Any repair part that, because of its condition, is not resalable as a new 
part; 

(2) Any inventory for which the dealer is unable to furnish evidence of 
title and ownership in the dealer that is free and clear of all claims, liens and 
encumbrances to the satisfaction of the supplier; 

(3) Any inventory that a dealer desires to keep; provided, that the dealer 
has a contractual right to do so, pursuant to the retail agreement; 

(4) Any motorcycle, off-road vehicle and attachments that are not in new, 
unused, undamaged, complete condition; provided, that the inventory used 
in demonstrations or leased as provided in § 47-25-1906(b) shall be consid- 
ered new and unused; 

(5) Arepair part that is not in new, unused, or undamaged condition; 

(6) Amotorcycle, off-road vehicle, or attachment that was purchased more 
than forty-eight (48) months prior to notice of the termination of the retail 
agreement; 

(7) Any inventory that was ordered by the dealer on or after the date of 
notification of termination of the retail agreement; and 

(8) Any inventory that was acquired by the dealer from a source other 
than the supplier that is a party to the retail agreement that is being 
terminated. 
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History. 
Acts 2007, ch. 188, § 9. 


A 


47-25-1909. Civil liability for failure to repurchase — Remedies. 


(a) If any supplier fails or refuses to repurchase and pay the dealer for any 
inventory covered under this part within sixty (60) days after shipment of the 
inventory, the supplier shall be civilly liable for one hundred percent (100%) of 
the current net price of the inventory, plus any freight charges paid by the 
dealer, the dealer’s attorney fees, court costs and interest on the current net 
price computed at the legal interest rate from the sixty-first day after date of 
shipment. 

(b) A dealer may bring an action for civil damages in a court of competent 
jurisdiction against any supplier found violating any of the provisions of this 
part, and may recover damages sustained as a consequence of the supplier’s 
violations, together with all costs and attorneys’ fees. 

(c) The dealer shall be entitled to injunctive relief against unlawful termi- 
nation, cancellation, nonrenewal or substantial change of competitive circum- 
stances of the retail agreement. 

(d) The remedies in this section are in addition to any other remedies 
permitted by law. 


History. 
Acts 2007, ch. 188, § 10. 


47-25-1910. Death of retailer or major stockholder — Repurchase 
option of heirs — Succession. 


(a) In the event of the death of the dealer or the majority stockholder of a 
corporation operating as a dealer, the supplier shall, at the option of the heir 
or heirs, repurchase the inventory from the heir or heirs of the dealer or 
majority stockholder as if the supplier had terminated the contract. The heir or 
heirs shall have one (1) year from the date of the death of the dealer or majority 
stockholder to exercise their options under this part. Nothing in this part shall 
require the repurchase of any inventory if the heir or heirs and the supplier 
enter into a new contract retail agreement to operate the retail dealership. 

(b) A supplier shall have ninety (90) days in which to consider and make a 
determination upon a request by a family member to enter into a new retail 
agreement to operate the retail dealership. As used in this subsection (b), 
“family member” means a spouse, child, son-in-law, daughter-in-law or lineal 
descendant of the dealer or principal owner of the dealership. In the event the 
supplier determines that the requesting family member is not acceptable, the 
supplier shall provide the family member with a written notice of its determi- 
nation with the stated reasons for nonacceptance. This section does not entitle 
an heir, personal representative or family member to operate a dealership 
without the specific written consent of the supplier. 

(c) Notwithstanding this section, in the event that a supplier and a dealer 
have previously executed an agreement concerning succession rights prior to 
the dealer’s death and, if the agreement has not been revoked, the agreement 
shall be observed even if it designates someone other than the surviving spouse 
or heirs of the decedent as the successor. 
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History. 
Acts 2007, ch. 188, § 11. 


47-25-1911. Security interests not affected — Exemption from bulk 
sales law — Inspection. 


This part shall not be construed to affect in any way any security interest 
that the supplier may have in the inventory of the dealer, and any repurchase 
under this part shall not be subject to the bulk sales law. The dealer and 
supplier shall furnish representatives to inspect all parts and certify their 
acceptability when packed for shipment. Failure of the supplier to provide a 
representative within sixty (60) days shall result in automatic acceptance by 
the supplier of all returned items. 


History. 
Acts 2007, ch. 188, § 12. 


47-25-1912. Applicability. 


This part shall apply to all contracts and shall apply to all retail agreements 
in effect that have no expiration date and are a continuing contract, and shall 
apply to all other contracts entered into, amended, extended, ratified or 
renewed after January 1, 2007. This part shall apply to and be binding upon all 
suppliers, all successors in interest or purchasers of assets or stock of 
suppliers, and all receivers, trustees or assignees of suppliers. 


History. 
Acts 2007, ch. 188, § 13. 


47-25-1913. Waiver — Severability. 


(a) This part shall not be waivable in any contract, and any such attempted 
waiver shall be null and void. 

(b) Any contractual term restricting the procedural or substantive rights of 
a dealer under this part, including a choice of law or choice of forum clause, is 
void. 

(c) If any provision of this part or the application of this part is held invalid, 
it shall not affect other provisions, items or applications of this part that can 
be given effect without the invalid provisions, items or applications, and to this 
end the provisions of this part are declared severable. 


History. 
Acts 2007, ch. 188, § 14. 


47-25-1914. Applicability of franchise provisions. 


(a) Franchise agreements are included in the definition of retail agreements 
in this part. Although all franchise agreements are considered retail agree- 
ments, not every retail agreement constitutes a franchise. Where a relation- 
ship qualifies as a franchise under part 15 of this chapter, part 15 shall apply 
to such franchises. Part 15 of this chapter shall not apply to the retail 
agreements contained in this part unless the agreement constitutes a fran- 
chise. 


47-25-2001 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 830 


(b) This part is remedial and supplementary to any other law of this state 
that provides rights and protections to franchisees. ; 

(c) The provisions of this part that provide procedural or substantive 
protection to any party to a franchise agreement prior to termination or 
nonrenewal of the franchise agreement shall be effective and supplementary to 
part 15 of this chapter, where applicable. 

(d) In the event a conflict with respect to franchises exists between part 15 
of this chapter and this part, part 15 shall control. 


History. 
Acts 2007, ch. 188, § 15. 
PART 20 
TENNESSEE RENEWABLE FUELS BLENDING ACT OF 
2009 


47-25-2001. Short title. 


This part shall be known and may be cited as the “Tennessee Renewable 
Fuels Blending Act of 2009.” 


History. able Fuels Blending Act of 2009, please refer to 
Acts 2009, ch. 523, § 1. Acts 2009, ch. 523. 
Compiler’s Notes. 


For the Preamble to the Tennessee Renew- 


47-25-2002. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Biodiesel” (biodiesel fuel blending stock) means a fuel comprised of 
mono-alkyl esters of long chain fatty acids meeting the requirements of 
ASTM D 6751; 

(2) “Blending Stock” means any liquid compound used for blending with 
other liquid compounds, including catalytically reformed products and 
additives, to produce gasoline and gasoline-oxygenate blends that are 
consistent with the requirements of chapter 18, part 13 of this title. Blending 
stock includes such products as sub-octane gasoline, conventional blending 
stock for oxygenate blending (CBOB) and reformulated blending stock for 
oxygenate blending (RBOB); 

(3) “Ethanol,” also known as denatured fuel ethanol, means nominally 
anhydrous ethyl alcohol meeting ASTM D 4806 standards. Ethanol is 
intended to be blended with gasoline for use as a fuel in a spark-ignition 
internal combustion engine. The denatured fuel ethanol is first made unfit 
for drinking by the addition of the alcohol and tobacco tax and trade bureau 
(TTB) approved substances before blending with gasoline; 

(4) “Permissive supplier” means any person that is not subject to the 
general taxing jurisdiction of this state, but that: 

(A) Is a position holder in a federal qualified terminal located outside 
this state; ; 
(B) Is registered for transactions in taxable motor fuels under § 4101 of 
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the Internal Revenue Code, codified in 26 U.S.C. § 4101, in the bulk 

transfer/terminal distribution system; and 

(C) Acquires products in such out-of-state terminals from position 
holders in transactions that otherwise qualify as two-party exchanges; 
(5) “Person” means a natural person, partnership, firm, association, 

corporation, limited liability company, court appointed representative, state, 
political subdivision or any other entity, group or syndicate; 

(6) “Position holder” means the person that holds the inventory position 
in petroleum products in a terminal, as reflected in the records of the 
terminal operator. A person holds the inventory position in petroleum 
products when that person has a contract with the operator for the use of 
storage facilities and terminaling services for petroleum products at the 
terminal. “Position holder” includes a terminal operator that owns petro- 
leum products in the terminal; 

(7) “Refiner” means a person that owns, operates or otherwise controls a 
refinery within the United States; 

(8) “Refinery” means a facility used to produce motor fuel from crude oil, 
unfinished oils, natural gas liquids or other hydrocarbons, and from which 
motor fuel may be removed by pipeline, by marine vessel or at a rack; 

(9) “Retail station” means any service station, garage, truck stop or other 
outlet dispensing motor fuel from a container equipped with a computer-type 
pump that measures fuel passing through it; 

(10) “Retailer” means a person that engages in the business of selling or 
distributing petroleum products to the end user within this state through a 
retail station; 

(11) “Supplier” means a person that meets all the following conditions: 

(A) Is subject to the general taxing jurisdiction of this state; 

(B) Is registered under § 4101 of the Internal Revenue Code for 
transactions in taxable motor fuels in the bulk transfer/terminal system; 
and 

(C) Is one of the following: 

(i) The position holder in a terminal or refinery in this state, or is one 
that receives fuel from a position holder within a terminal or refinery in 
this state; 

(ii) A person that imports taxable petroleum products into this state 
from a foreign country; 

(iii) A person that acquires taxable petroleum products from a termi- 
nal or refinery outside this state for import into this state on such 
person’s account; or 

(iv) A person that is the receiving supplier on a two-party exchange; 

(12) “Terminal” means a storage and distribution facility for taxable 
motor fuel, supplied by pipeline or marine vessel, that is registered as a 
qualified terminal by the internal revenue service; 

(13) “Two-party exchange” means a transaction in which a petroleum 
product is transferred from one licensed supplier or licensed permissive 
supplier to another licensed supplier or licensed permissive supplier pursu- 
ant to an exchange agreement: 

(A) Which transaction includes a transfer from the person that holds 
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the inventory position for taxable motor fuel in the terminal as reflected on 
the records of the terminal operator; and 
(B) The exchange transaction is completed prior to renioval of the 

product from the terminal by the receiving exchange partner; and 

(14) “Wholesaler” means an entity that acquires petroleum products from 
a supplier, importer or from another wholesaler for subsequent sale and 
distribution at wholesale by tank cars, transport trucks or vessels, and 
subsequently resells to retailers, other wholesalers or to consumers from its 
own or its wholly owned affiliated retail locations. 


History. able Fuels Blending Act of 2009, please refer to 
Acts 2009, ch. 528, § 1. Acts 2009, ch. 523. 


Compiler’s Notes. 
For the Preamble to the Tennessee Renew- 


47-25-2003. Availability to wholesalers of gasoline, gasoline blending 
stock or diesel that has not been blended, but is suitable 
for blending. 


All refiners, suppliers and permissive suppliers in this state shall make 
available to wholesalers gasoline or gasoline blending stock that has not been 
blended with, but is suitable for blending with, ethanol. All refiners, suppliers 
and permissive suppliers in this state shall make available to a wholesaler 
diesel that is suitable for blending with biodiesel. Diesel sold by refiners, 
suppliers and permissive suppliers to wholesalers may contain up to five 
percent (5%) biodiesel. Gasoline and gasoline blending stock, as applicable, 
must be made available with detergent additives in sufficient concentrations 
such that after the addition of ethanol at the maximum volume percent 
permitted by state and federal law, the final product meets or exceeds the 
lowest additive concentrations as required by the federal environmental 
protection agency (EPA). 


History. able Fuels Blending Act of 2009, please refer to 
Acts 2009, ch. 5238, § 1. Acts 2009, ch. 523. 

Compiler’s Notes. Section to Section References. 
For the Preamble to the Tennessee Renew- This section is referred to in § 47-25-2004. 


47-25-2004. Contract provisions forbidding, limiting or restricting 
blending void. 


Any contract or provision between a wholesaler and a refiner, supplier or 
permissive supplier executed or renewed on or after January 1, 2010, that 
forbids, limits or restricts a wholesaler’s ability to blend petroleum products 
with ethanol or biodiesel shall be void as against public policy. Nothing in this 
section shall prohibit a franchisor or the holder of a trademark from selecting 
its own customers in bona fide transactions and not in restraint of trade, and 
from including in its contracts, franchise or licensing agreements those 
reasonable terms that allow the franchisor or licensor to require its franchisees 
or licensees to maintain the quality and integrity of the blended products 
produced under this part so long as the terms are consistent with the 
Tennessee Petroleum Trade Practices Act, compiled in part 6 of this chapter, 
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the Federal Petroleum Marketing Practices Act, compiled in 15 U.S.C. § 2801 
et seq. and § 47-25-2003. 


History. able Fuels Blending Act of 2009, please refer to 
Acts 2009, ch. 523, § 1. Acts 2009, ch. 523. 
Compiler’s Notes. 


For the Preamble to the Tennessee Renew- 


47-25-2005. Complaints — Fines for noncompliance — Enforcement. 


(a) Upon a complaint by a wholesaler and upon investigation by the 
commissioner of agriculture and after the commissioner determines that a 
refinery, supplier or permissive supplier in this state is in willful noncompli- 
ance with this part, the commissioner of agriculture may assess fines up to five 
thousand dollars ($5,000) per day for each day of the willful violation. The fines 
shall be used to pay for the cost of investigation, hearing and other related 
administrative costs. The remainder of the funds shall be used to fund grants 
designated by the commissioner of agriculture for the promotion of biofuel 
research, technology or agricultural development, biofuel production facilities 
or retail infrastructure and installation for biofuel distribution. 

(b) Upon receiving a complaint and initiating an investigation, the commis- 
sioner or the commissioner’s agent, presenting appropriate credentials, is 
authorized to enter the place of business of any refiner, supplier or permissive 
supplier in this state during normal business hours to examine, and obtain 
samples of, such records as may be necessary to determine compliance with 
this part. Refiners, suppliers and permissive suppliers in this state shall hold 
the records open for inspection by all officers or inspectors charged with the 
enforcement of this part, and shall preserve and retain the records for a period 
of at least one (1) year. If the owner of any refiner, supplier or permissive 
supplier, or the owner’s agent, refuses to admit the commissioner, or the 
commissioner’s agent, to inspect in accordance with this section, the commis- 
sioner is authorized to obtain from any state court a court order directing the 
owner or the owner’s agent to submit the premises described in the warrant to 
inspection. 

(c) A refinery, supplier, or permissive supplier who is aggrieved by a 
proposed departmental order to enforce provisions of this part shall be entitled 
to a contested case hearing to be conducted in accordance with the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5. 


History. able Fuels Blending Act of 2009, please refer to 
Acts 2009, ch. 523, § 1. Acts 2009, ch. 523. 
Compiler’s Notes. 


For the Preamble to the Tennessee Renew- 


47-25-2006. Standards — Liability. 


Wholesalers purchasing gasoline, gasoline blending stock or diesel are 
responsible for ensuring that their activities result in gasolines and diesels 
that meet the standards promulgated by the commissioner of agriculture. 
Refiners, suppliers and permissive suppliers shall not be lable for fines, 
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penalties, injuries or damages arising out of the subsequent blending of 
gasoline, gasoline blending stock or diesel pursuant to this part. 


History. 


Acts 2009, ch. 523, § 1. 


able Fuels Blending Act of 2009, please refer to 
Acts 2009, ch. 523. 


Compiler’s Notes. 
For the preamble to the Tennessee Renew- 
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PART 1 
STANDARDS 


47-26-101. Table of weights and measures. 


The following shall be the legal and uniform standard of weights and 
measures in this state for the sale and purchase of the following named 
products of the farm, orchard, and garden, and articles of merchandise: 

(1) Apples, green, shall be 2% bush. per bbl.; 

(2) Apples, green, shall be 50 lbs. per bush.; 

(3) Apples, dried, shall be 24 lbs. per bush.; 

(4) Apple seed shall be 40 lbs. per bush.; 

(5) Barley shall be 48 lbs. per bush.; 

(6) Beans, dried, shall be 60 lbs. per bush.; 

(7) Beans, green, in pods, shall be 30 lbs. per bush.; 

(8) Beans, green, in pods, shall be 2% bush. per bbl.; 

(9) Beans, castor, shall be 46 lbs. per bush.; 

(10) Beef, net, shall be 200 lbs. per bbl.; 

(11) Beets shall be 50 lbs. per bush.; 

(12) Blackberries shall be 48 lbs. per bush.; 

(13) Blackberries, dried, shall be 28 lbs. per bush.; 

(14) Blue grass seed shall be 14 lbs. per bush.; 

(15) Bran shall be 20 lbs. per bush.; 

(16) Broom corn seed shall be 42 lbs. per bush.; 

(17) Buckwheat shall be 48 lbs. per bush.; 

(18) Cabbage shall be 50 lbs. per bush.; 

(19) Canary seed shall be 60 lbs. per bush.; 

(20) Carrots shall be 50 lbs. per bush.; 

(21) Cement shall be 80 lbs. per bush.; 

(22) Charcoal shall be 22 lbs. per bush.; 

(23) Cherries, with stems, shall be 56 lbs. per bush.; 

(24) Cherries, without stems, shall be 64 lbs. per bush.; 
(25) Chestnuts shall be 50 lbs. per bush.; 

(26) Clover seed, red and white, shall be 60 lbs. per bush.; 
(27) Coal, stone, shall be 80 lbs. per bush.; 

(28) Coke shall be 40 lbs. per bush.; 

(29) Corn, shelled, shall be 56 lbs. per bush.; 

(30) Corn, in ear, shucked, shall be 70 lbs. per bush.; 

(31) Corn, in ear, with shucks, shall be 74 lbs. per bush.; 
(32) Corn, green, with shucks, shall be 100 lbs. per bush.; 
(33) Corn, green with shucks, shall be 2% bush. per bbl.; 
(34) Corn, matured, with shucks, shall be 5 bush. per bbl.; 
(35) Corn, pop, shall be 70 lbs. per bush.; 

(36) Corn meal, whether bolted or unbolted, shall be 48 lbs. per bush.; 
(37) Cotton seed shall be 28 lbs. per bush.; 

(38) Cucumbers shall be 48 lbs. per bush.; 

(39) Delinted cotton seed shall be 33% lbs. per bush.; 
(40) Fish shall be 200 lbs. per bbl.; 
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(41) Flax seed shall be 56 lbs. per bush.; 

(42) Flour shall be 196 lbs. per bbl.; 

(43) Gooseberries shall be 48 lbs. per bush.; 

(44) Grapes, with stems, shall-be 48 lbs. per bush.; 

(45) Grapes, without stems, shall be 60 lbs. per bush.; 

(46) Hair, plastering, shall be 8 lbs. per bush.; 

(47) Hemp seed shall be 44 lbs. per bush.; 

(48) Hickory nuts shall be 50 lbs. per bush.; 

(49) Hominy shall be 62 lbs. per bush.; 

(50) Horseradish shall be 50 lbs. per bush.; 

(51) Hungarian seed shall be 48 lbs. per bush.; 

(52) Kobe Lespedeza, common and 76 Lespedeza seed shall be 25 lbs. per 
bush.; 

(53) Korean Lespedeza seed shall be 40 lbs. per bush.; 

(54) Land plaster shall be 100 lbs. per bush.; 

(55) Lime, unslaked, shall be 80 lbs. per bush.; 

(56) Lime, slaked, shall be 40 lbs. per bush.; 

(57) Liquids shall be 42 gals. per bbl.; 

(58) Melon, cantaloupe, shall be 50 lbs. per bush.; 

(59) Melon, cantaloupe, shall be 2% bush. per bbl.; 

(60) Millet, German, seed, shall be 50 lbs. per bush.; 

(61) Millet, Missouri, shall be 50 lbs. per bush.; 

(62) Millet, Tennessee, shall be 50 lbs. per bush.; 

(63) Oats seed shall be 32 lbs. per bush.; 

(64) Onions, button sets, shall be 32 lbs. per bush.; 

(65) Onions, matured, shall be 56 lbs. per bush.; 

(66) Onions, top buttons, shall be 28 lbs. per bush.; 

(67) Orchard grass seed shall be 14 lbs. per bush.; 

(68) Osage orange seed shall be 33 lbs. per bush.; 

(69) Parsnips shall be 50 lbs. per bush.; 

(70) Peaches, matured, shall be 50 lbs. per bush.; 

(71) Peaches, dried, shall be 26 lbs. per bush.; 

(72) Pears, matured, shall be 56 lbs. per bush.; 

(73) Pears, dry, shall be 26 lbs. per bush.; 

(74) Peanuts shall be 23 lbs. per bush.; 

(75) Peas, dry, shall be 60 lbs. per bush.; 

(76) Peas, green, in hull, shall be 30 lbs. per bush.; 

(77) Peas, green, in hull, shall be 2% bush. per bbl.; 

(78) Pieplant shall be 50 lbs. per bush.; 

(79) Plums shall be 64 Ibs. per bush.; 

(80) Pork, net, shall be 200 lbs. per bbl.; 

(81) Potatoes, Irish, shall be 60 lbs. per bush.; 

(82) Potatoes, Irish, shall be 22 bush. per bbl.; 

(83) Potatoes, sweet, shall be 2% bush. per bbl.; 

(84) Potatoes, sweet, shall be 50 lbs. per bush.; 

(85) Quinces, matured, shall be 48 lbs. per bush.; 

(86) Raspberries shall be 48 lbs. per bush.; 

(87) Redtop seed shall be 40 lbs. per bush.; 


47-26-701 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 838 
(88) Rye seed shall be 56 lbs. per bush.; 

(89) Rye grass (Italian) seed shall be 40 lbs. per bush.; ~ 

(90) Sage shall be 4 lbs. per bush.; 

(91) Salads, turnips, kale, shall be 30 lbs. per bush.; 

(92) Salads, mustard, spinach, shall be 30 lbs. per bush.; 

(93) Salt shall be 50 lbs. per bush.; 


(94) Sericca Lespedeza seed shall be 60 lbs. per bush.; 
(95) Sorghum molasses shall be 12 lbs. per gal.; 
(96) Sorghum seed shall be 50 lbs. per bush.; 
(97) Strawberries shall be 48 lbs. per bush.; 
(98) Timothy seed shall be 45 lbs. per bush.; 
(99) Tomatoes shall be 56 lbs. per bush.; 

(100) Turnips shall be 2% bush. per bbl.; 

(101) Turnips shall be 50 lbs. per bush.; 

(102) Velvet grass seed shall be 7 lbs. per bush.; 
(103) Walnuts shall be 50 lbs. per bush.; and 
(104) Wheat shall be 60 lbs. per bush. 


History. 

Acts 1887, ch. 240, § 1; 1905, ch. 482, § 1; 
Shan., § 3475; Code 1932, § 6649; Acts 1943, 
ch. 29, §§ 1, 2; C. Supp. 1950, § 6649; T.C.A. 
(orig. ed.), § 71-104. 


Comparative Legislation. 
Weights and measures: 
Ala. Code § 8-16-1 et seq. 
Ga. O.C.G.A. § 10-2-1 et seq. 
Ky. Rev. Stat. Ann. § 363.330 et seq. 
Miss. Code Ann. § 75-27-1 et seq. 
Mo. Rev. Stat. § 413.005 et seq. 
N.C. Gen. Stat. § 81A-1 et seq. 


Va. Code § 3.2-5600 et seq. 


Collateral References. 

79 Am. Jur. 2d Weights and Measures § 1 et 
seq. 

94 C.J.S. Weights and Measures § 1 et seq. 

Load or bulk lots, validity of statute or ordi- 
nance regulating weighing of merchandise sold 
in. 116 A.L.R. 245. 

Validity of statute or ordinance requiring 
food to be sold in a specified quantity or weight. 
6 A.L.R. 429, 90 A.L.R. 1290. 

Weights and Measures & 1 et seq. 


PART 2-6 
[RESERVED] 


PART 7 
MOISTURE-MEASURING DEVICES 


47-26-701. Part definitions. 


As used in this part, unless the context requires otherwise: 


(1) “Agricultural products” means any product of agriculture which is 
tested for moisture content when offered for sale, processing, or storage; 
(2) “Commissioner” means the commissioner of agriculture; 

(3) “Department” means the Tennessee department of agriculture; 

(4) “Moisture-measuring devices” means any device or instrument used 


by any person in proving or ascertaining the moisture content of agricultural 


products; and 


(5) “Person” means any individual, corporation, partnership, cooperative 
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association, or two (2) or more persons having a joint or common interest in 
the same venture. 


History. 
Acts 1977, ch. 138, § 1; T.C.A., § 71-701. 


47-26-702. Inspection required. 


The department shall inspect or cause to be inspected at least annually 
every moisture-measuring device used in commerce in this state, except those 
belonging to the United States or the state, or any subdivision of either, except 
as may be requested. The department may inspect or cause to be inspected at 
the convenience of the department any moisture-measuring device upon a 
request in writing from the owner. 


History. 
Acts 1977, ch. 138, § 2; T.C.A., § 71-702. 


47-26-703. Enforcement — Rules and regulations. 


The commissioner is hereby charged with the enforcement of this part and is 
empowered to promulgate rules, regulations, specifications, standards, and 
tests as may be necessary in order to secure the efficient administration of this 
part. The department may from time to time publish such data in connection 
with the administration of this part as may be of public interest. 


History. 
Acts 1977, ch. 188, § 3; T.C.A., § 71-703. 


47-26-704. Seal of inspection. 


(a) If an inspection or comparative test reveals that the moisture-measuring 
device being inspected or tested conforms to the standards and specifications 
established by the department, the department shall cause it to be marked 
with an appropriate seal. 

(b) Any moisture-measuring device, which upon inspection is found not to 
conform with the specifications and standards established by the department, 
shall be marked with an appropriate seal showing such device to be defective. 
The seal shall not be altered or removed until the moisture-measuring device 
is properly repaired and reinspected. The department shall notify the owner or 
user of such device of its defective condition. Notification shall be made on an 
inspection form prepared by the department. 


History. Section to Section References. 
Acts 1977, ch. 188, § 4; T.C.A., § 71-704. This section is referred to in § 47-26-705. 


47-26-705. Use of defective measuring devices — Repair — Reinspec- 
tion. 


(a) Any defective moisture-measuring device, while so marked, sealed, or 
tagged, as provided in § 47-26-704, may be used to ascertain the moisture 
content of agricultural products offered for sale, processing, or storage, only 
under the following conditions: 


47-26-706 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 840 


(1) The owner or user shall keep a record, open to inspection, of every 
commercial sample of agricultural products inspected by means of the 
defective device, showing that an adjustment was made on all such agricul- 
tural products tested; and 

(2) The device shall be repaired to comply with this section within thirty 
(30) days after inspection and the department thereupon notified that the 
device has been repaired accordingly. 

(b) If, upon reinspection, the device is again rejected under § 47-26-704, 
such device shall be sealed and shall not be used until repaired and rein- 
spected. 


History. 
Acts 1977, ch. 188, § 5; T.C.A., § 71-705. 


47-26-706. Visible location of device — Operating instructions. 


Every moisture-measuring device offered for sale, processing, or storage 
shall be used in a location visible to the general public, and the detailed 
procedure for operating a moisture-measuring device shall be displayed in a 
conspicuous place proximate to the moisture-measuring device. 


History. 
Acts 1977, ch. 138, § 6; T.C.A., § 71-706. 


47-26-707. Use of untested devices. 


No person shall use or cause to be used any grain moisture-measuring device 
which has not been inspected and approved for use by the department; except 
that a newly purchased grain moisture-measuring device may be used prior to 
regular inspection and approval if the user of such device has given at least ten 
(10) days’ notice to the department of the purchase prior to the use of such new 
device. 


History. 
Acts 1977, ch. 138, § 7; T.C.A., § 71-707. 


47-26-7008. Violations — Penalties. 


Any person who uses or causes to be used a moisture-measuring device in 
commerce with the knowledge that such device has not been inspected and 
approved by the department in accordance with this part, commits a Class C 
misdemeanor. 


History. Cross-References. 
Acts 1977, ch. 1388, § 8; T.C.A., § 71-708; Penalty for Class C misdemeanor, § 40-35- 
Acts 1989, ch. 591, § 113. 111. 
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PART 8 


CERTIFIED PUBLIC WEIGHERS OF NATURAL 
RESOURCES PRODUCTS 


47-26-801. Short title. 


This part shall be known and may be cited as the “Certified Public Weigher 
Law of 1981.” 


History. 
Acts 1981, ch. 389, § 2; T.C.A., § 71-801. 


47-26-8002. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Certified public weigher” means a natural person licensed under this 
part; 

(2) “Commissioner” means the commissioner of agriculture or the com- 
missioner’s duly appointed representative; 

(3) “Department” means the Tennessee department of agriculture; 

(4) “Natural resources product” means crushed stone, sand, gravel, ce- 
ment, and asphalt related to highway construction and/or other construction 
projects or construction purposes, so long as materials are produced at a 
central location for commercial or highway use, and are measured by ton, 
cubic yard, or metric weights; 

(5) “Producer and supplier” means any individual, firm, partnership, 
corporation, company, association, or governmental entity which engages in 
the production and/or sale of natural resources products; 

(6) “Seal” means and includes the certified weigher’s name, the words 
“Tennessee Certified Weigher” and the weigher’s license number, which can 
be affixed either manually (by a rubber stamp or with an imprinting type 
stamp) or electronically; and 

(7) “Signature” means the certified weigher’s written name, which can be 
generated manually or electronically. 


History. 393 S.W.3d 201, 2011 Tenn. App. LEXIS 615 
Acts 1981, ch. 389, § 3; 1981, ch. 539, § 1; (Tenn. Ct. App. Nov. 16, 2011). 
T.C.A., § 71-802; Acts 2000, ch. 597, § 1. 


Cited: 
Dr. Pepper Pepsi-Cola Bottling Co. v. Farr, 


47-26-803. Employment of certified public weighers required. 


(a) Every producer and supplier of natural resources products shall have in 
its employ at least one (1) or more certified public weighers licensed by the 
department. 

(b)(1) All natural resources products sold by such producer and supplier 

shall be accurately weighed or measured by a certified public weigher 

licensed by the department. 
(2) When natural resources products are loaded onto trucks or other 
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vehicles which do not haul or transport such products on any public road, 
street, highway or right-of-way, then this subsection (b) shall not apply if the 
invoice for each load of such products is marked to indicate that such load is 
not to travel on any public way. 


History. Section to Section References. 
Acts 1981, ch. 389, § 4; T.C.A., § 71-803; This section is referred to in § 47-26-813. 
Acts 1990, ch. 620, § 1. 


47-26-804. Licensing. 


(a) A person may be licensed as a certified public weigher who: 
(1) Is a citizen of the United States; 
(2) Is not less than eighteen (18) years of age; 
(3) Has the ability to weigh accurately and make correct weight or 
measurement records; and 
(4) Has received from the commissioner a license as a certified public 
weigher. 
(b) An application for a license as a certified public weigher shall be made 
upon a form provided by the commissioner and the application shall furnish 
evidence that the applicant meets the qualifications required by this section. 


History. 
Acts 1981, ch. 389, § 5; 1982, ch. 553, § 1; 
T.C.A., § 71-804. 


47-26-805. Action on applications — Rulemaking. 


(a)(1) The commissioner shall adopt and establish rules and regulations for 
determining the qualifications of applicants for license as certified public 
weigher and to otherwise enforce this part. 

(2) All rules and regulations under this part shall be promulgated by the 
commissioner, pursuant to the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 

(b) The commissioner may pass upon the qualifications of the applicant 
upon the basis of the information supplied in the application, or the commis- 
sioner may examine such applicant orally or in writing, or both, for the purpose 
of determining the applicant’s qualifications. 

(c) The commissioner shall keep a record of all such applications and of all 
licenses issued thereon. 


History. 
Acts 1981, ch. 389, § 6; T.C.A., § 71-805. 


47-26-806. Fee — Bond. 


(a) Before the issuance of any license as a certified public weigher, or any 
renewal thereof, the applicant shall pay to the department an annual fee of 
eighteen dollars ($18.00). All funds collected under this part shall be credited 
to the department to be used as expendable receipts in the enforcement of this 
part. 

(b) Before the issuance of any license as a certified public weigher, the 
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applicant shall furnish bond in the amount of five thousand dollars ($5,000), 
with surety by a corporate bonding company authorized to do business in this 
state, to assure that all the applicant’s responsibilities are carried out in 
accordance with the provisions hereof, which are considered to be a part of any 
such bond. 


History. 
Acts 1981, ch. 389, § 7; T.C.A., § 71-806; 
Acts 2002, ch. 640, § 18. 


47-26-807. License renewals. 


(a) The commissioner shall establish a system of license renewals at 
alternative intervals throughout the calendar year. Licenses issued under the 
alternative method are valid for twenty-four (24) months and shall expire on 
the last day of the last month of the license period. During a transition period, 
or at any time thereafter, when the commissioner determines that the volume 
of work for any given interval is unduly burdensome or costly, either the 
licenses or renewals, or both of them, may be issued for terms of not less than 
six (6) months nor more than eighteen (18) months. The application fee 
imposed for any license under the alternative interval method for a period 
other than twenty-four (24) months shall be proportionate to the annual fee, 
except that the proportional fee shall be rounded out to the nearest quarter of 
a dollar ($0.25). Application fees shall be nonrefundable. While the commis- 
sioner will attempt to forward the certified weigher’s license renewal forms to 
all currently licensed individuals, it is the licensed individual’s ultimate 
responsibility to ensure that such license remains current. 

(b) Athirty-day grace period shall be given to renew licenses. After the grace 
period expires, a twenty-five dollar ($25.00) late fee per month (not prorated 
per day) shall be levied on each renewal application received. 


History. 
Acts 1981, ch. 389, § 8; T.C.A., § 71-807; 
Acts 1985, ch. 194, § 2; 2000, ch. 597, § 2. 


47-26-808. Oath of weigher — Compensation — Signature and seal. 


(a) Each certified public weigher shall, before entering upon such duties, 
make oath to execute faithfully such duties and file the oath with the 
commissioner. 

(b) The issuance of a license as a certified public weigher shall not oblige the 
state to pay the licensee any compensation for services as a certified public 
weigher. 

(c) Each certified public weigher shall register with the commissioner a copy 
of the weigher’s official signature and shall, at the weigher’s own expense, 
obtain a seal. 


History. 
Acts 1981, ch. 389, § 9; T.C.A., § 71-808; 
Acts 2000, ch. 597, § 3. 
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47-26-809. Display of license — Duties of weigher. 


(a) The certified public weigher’s license shall be posted near the scale beam 
or indicator in full view at all times. 

(b) Acertified public weigher shall be the only person allowed to operate the 
scale or weight recording equipment. 

(c) In case of batch weights, the certified weigher shall observe all measure- 
ments and count all batches to determine the total gross weight including 
vehicle. 


History. 
Acts 1981, ch. 389, § 10; T.C.A., § 71-809. 


47-26-810. Record of shipment to be signed and sealed. 


The certified public weigher shall sign the weigher’s official registered 
signature and place the weigher’s seal on a copy of record. This copy of record 
shall be the ticket delivered to the purchaser of materials. The seal and 
signature shall be placed on the copy of record either manually (with a rubber 
stamp, or with an imprinting type stamp) or electronically. 


History. 
Acts 1981, ch. 389, § 11; T-C.A., § 71-810; 
Acts 2000, ch. 597, § 4. 


47-26-811. Inspection of weighing devices. 


The producer or supplier shall cause to be inspected, at intervals of not more 
than six (6) months, each weighing device used by producers and suppliers for 
the weighing of natural resource products as defined in this part. The 
inspection of the scales shall be performed by a certified scale technician of a 
licensed scale company, or by an employee of the Tennessee department of 
agriculture or department of transportation, whose duty it is to check scales. 


History. 
Acts 1981, ch. 389, § 12; T.C.A., § 71-811. 


47-26-812. Gross weights for trucks and tractor trailers. 


Gross weights for truck or tractor trailer vehicles shall be determined by axle 
limitations as prescribed in § 55-7-203(b)(6), and adding an additional five 
hundred pounds (500 lbs.) thereto when the natural resources product is 
transported over a street or highway other than the portion designated as the 
interstate system. A three percent (3%) tolerance, over the maximum gross 
weight as prescribed in § 55-7-203(b)(6), may be permitted when the natural 
resources product is transported over a street or public highway other than the 
portion designated as the interstate system. A certified public weigher will not 
be subject to any liability for measurement variance which falls within such 
three percent (3%) tolerance, but shall be responsible for measurement 
variance in excess of the three percent (3%) tolerance. 
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History. Section to Section References. 
Acts 1981, ch. 389, § 13; T.C.A., § 71-812; This section is referred to in § 47-26-813. 
Acts 1994, ch. 759, §§ 1, 2. 


47-26-813. Violations — Penalties. 


(a) It is a violation for a certified weigher to measure trucks in excess of 
weights as prescribed in § 47-26-812. 

(b) It is a violation for a certified weigher to make flagrant or fraudulent 
recordings of measurements of weight or capacity. 

(c) A violation of this part shall be reported to the commissioner of safety. 

(d) A penalty of fifty dollars ($50.00) shall be assessed against the certified 
public weigher for each infraction deemed to be a violation of this part by the 
commissioner of safety. A certified public weigher’s license may be revoked 
upon a finding of any such violation. 

(e) Producers and suppliers of natural resources products which do not 
weigh or measure such products in accordance with § 47-26-803(b) shall pay a 
penalty of fifty dollars ($50.00) for each such violation. 

(f) The commissioner of safety is responsible for the enforcement of this 
part, and it is the commissioner’s duty to prosecute violations of this part. 

(g) If any penalties imposed by this part and assessed by the department of 
safety, pursuant to any statute or executive order, are not paid within ninety 
(90) days from the date of assessment notice, such penalties shall be subject to 
collection by the commissioner of revenue under title 67, chapter 1, part 14. If 
it becomes necessary for the commissioner of revenue to collect such penalties 
on behalf of the department of safety, the department of revenue shall retain 
an administrative fee of two percent (2%) of the gross penalties collected. 


History. sioner of revenue under this section to the 
Acts 1981, ch. 389, § 14; 1982, ch. 553, §§ 2, commissioner of safety, see Executive Order 
3; T.C.A., § 71-813; Acts 2001, ch. 166, §§ 5,6. No. 48 (February 11, 1983). 


Compiler’s Notes. 
For transfer of the functions of the commis- 


47-26-814. Disposition of penalties. 


All penalties collected under this part shall be remitted to the department of | 
revenue, as are tax receipts, and treated as such by that department. 


History. missioner of revenue to the commissioner of 
Acts 1981, ch. 389, § 15; T.C.A., § 71-814. safety, see Executive Order No. 48 (February 
11, 1983). 


Compiler’s Notes. 
For transfer of certain functions of the com- 


PART 9 
WEIGHTS AND MEASURES 


47-26-901. Short title. 


This part may be cited as “Testing and Sealing — Use of Weights and 
Measures.” 
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History. 
Acts 1997, ch. 311, § 1. 


Compiler’s Notes. 

Acts 1997, ch. 311, § 4 provided that all laws 
contrary to or inconsistent with that act, which 
repealed parts 2, 4, and 5 of this chapter and 
enacted parts 9, 10, and 11, are repealed, but as 
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to offenses committed, liabilities incurred, and 
claims existing as of July 1, 1997, the existing 
law shall remain in full force and effect. 


Section to Section References. 
This part is referred to in §§ 6-2-201, 6-19- 
101, 53-7-214, 67-3-1120. 


As used in this part, unless the context otherwise requires: 

(1) “Accurate” means a piece of equipment when its performance or 
value—that is, its indications, its deliveries, its recorded representations, or 
its capacity or actual value, etc., as determined by tests, made with suitable 
standards—conforms to the standard within the applicable tolerances and 
other performance requirements. Equipment that fails so to conform is 
“inaccurate’; 

(2) “Commercial weighing and measuring equipment” means weights and 
measures and weighing and measuring devices commercially used or em- 
ployed in establishing the size, quantity, extent, area, or measurement of 
quantities, things, produce, or articles for distribution or consumption, 
purchased, offered, or submitted for sale, hire, or award, or in computing any 
basic charge or payment for services rendered on the basis of weight or 
measure; 

(3) “Commissioner” or “state sealer” means the commissioner of agricul- 
ture or the commissioner’s duly appointed representative; 

(4) “Cord” means the amount of wood that is contained in a space of one 
hundred twenty eight (128) cubic feet when the wood is ranked and well 
stowed. For the purpose of this part, “ranked and well stowed” means that 
pieces of wood are placed in a line or row, with individual pieces touching and 
parallel to each other, and stacked in a compact manner; 

(5) “Correct” as used in connection with weights and measures means 
conformance to all applicable requirements of this part; 

(6) “Department” means the Tennessee department of agriculture; 

(7) “Handbook 44” means National Institute of Standards and Technology 
Handbook 44, “Specifications, Tolerances, And Other Technical Require- 
ments For Weighing And Measuring Devices”; 

(8) “International System of Units (SI)” means the modernized metric 
system as established in 1960 by the general Conference on Weights and 
Measures and interpreted or modified for the United States by the secretary 
of commerce; 

(9) “Net weight” means the weight of a commodity excluding any materi- 
als, substances, or items not considered to be part of the commodity. 
Materials, substances, or items not considered to be part of the commodity 
include, but are not limited to, containers, conveyances, bags, wrappers, 
packaging materials, labels, individual piece coverings, decorative accompa- 
niments, and coupons, except that, depending on the type of service 
rendered, packaging materials may be considered to be part of the service. 
For example, the service of shipping includes the weight of packing 
materials; 
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(10) “NIST” means the National Institute of Standards and Technology 
which is an agency of the United States department of commerce; 

(11) “Package,” whether standard package or random package, means any 
commodity: 

(A) Enclosed in a container or wrapped in any manner in advance of 
wholesale or retail sale; or 

(B) Whose weight or measure has been determined in advance of 
wholesale or retail sale. 

An individual item or lot of any commodity on which there is marked a 
selling price based on an established price per unit of weight or of 
measure, shall be considered a package (or packages); 

(12) “Person” means both plural and the singular, as the case demands, 
and includes individuals, partnerships, corporations, companies, societies, 
and associations; 

(13) “Primary standards” means the physical standards of the state that 
serve as the legal reference from which all other standards and weights are 
derived; 

(14) “Random weight package” means a package that is one of a lot, 
shipment, or delivery of packages of the same commodity with no fixed 
pattern of weights; 

(15) “Sale from bulk” means the sale of commodities when the quantity is 
determined at the time of sale; 

(16) “Secondary standards” means the physical standards that are trace- 
able to the primary standards through comparisons, using acceptable 
laboratory procedures, and used in the enforcement of weights and measures 
laws and regulations; 

(17) “Standard weight package” means a package that is one of a lot, 
shipment, or delivery of packages of the same commodity with identical net 
contents declarations; for example, 1-liter bottles or 12 fl. oz. cans of 
carbonated soda; 500 g. or 5 lb. bags of sugar; 100 m. or 300 ft. packages of 
rope; 

(18) “State” means state of Tennessee; 

(19) “Ton” means a unit of two thousand pounds (2,000 lbs.) avoirdupois 
weight; 

(20) “Weight” as used in connection with any commodity or service means 
net weight. When a commodity is sold by drained weight, “weight” means net 
drained weight; and 

(21) “Weight(s) and (or) measure(s)” means all weights and measures of 
every kind, instruments and devices for weighing and measuring, and any 
appliance and accessories associated with any or all such instruments and 
devices. 


History. 
Acts 1997, ch. 311, § 1. 


47-26-903. Systems of weights and measures. 


The system of weights and measures in customary use in the United States 
and the International System of Units (SI), the modernized metric system of 
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weights and measures, are jointly recognized and either one or both of these 
systems shall be used for all commercial purposes in the state.The definitions 
of basic units of weight and measure, the tables of weight and measure, and 
weights and measures equivalents as published by the National Institute of 
Standards and Technology are recognized and shall govern weighing and 
measuring equipment and transactions in the state. 


History. 
Acts 1997, ch. 311, § 1. 


47-26-904. Primary standards. 


(a) Weights and measures that are traceable to the United States prototype 
standards supplied by the federal government, or approved as being satisfac- 
tory by the National Institute of Standards and Technology (NIST), shall be 
the state primary standards of weights and measures, and shall be maintained 
in such calibration as prescribed by the NIST. 

(b) The primary standards shall be kept in a place designated by the 
commissioner and approved by NIST and shall not be removed from such place 
except for repairs or calibration. 

(c) The primary standards shall be used only in verifying the secondary 
standards and for scientific purposes. 


History. 
Acts 1997, ch. 311, § 1. 


47-26-905. Secondary and field standards. 


(a) The commissioner may acquire by purchase at least one set of copies of 
the primary standards to be kept in a place designated by the commissioner 
and to be known as secondary standards, and also such field standards and 
other equipment as may be found necessary to carry out this part. 

(b) The secondary standards and field standards shall be verified upon their 
initial receipt and as often thereafter as deemed necessary by the commis- 
sioner. 


History. 
Acts 1997, ch. 311, § 1. 


47-26-906. State sealer of weights and measures — Supervision of local 
sealers. 


(a) The commissioner shall be the state sealer of weights and measures and 
shall have the custody of the primary standards of weights and measures and 
of the other standards and equipment provided for in this part. 

(b) The commissioner has the general supervision over city sealers of 
weights and measures, county sealers of weights and measures, and over all 
weights and measures offered for sale, sold or in use in the state. 


History. 
Acts 1997, ch. 311, § 1. 
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47-26-907. Technical requirements for weighing and measuring de- 
vices, packaging and labeling, method of sale of commodi- 
ties, and type evaluation. 


(a) The specifications, tolerances, and other technical requirements for 
commercial, law enforcement, data gathering, and other weighing and mea- 
suring devices as adopted by the National Conference on Weights and 
Measures and published in National Institute of Standards and Technology 
Handbook 44, “Specifications, Tolerances, and other Technical Requirements 
for Weighing and Measuring Devices,” and supplements thereto or revisions 
thereof, shall apply to weighing and measuring devices in the state, except 
insofar as modified or rejected by regulation. 

(b) The Uniform Packaging and Labeling Regulation as adopted by the 
National Conference on Weights and Measures and published in the National 
Institute of Standards and Technology Handbook 130, “Uniform Laws and 
Regulations,” and supplements thereto or revisions thereof, shall apply to 
packaging and labeling in the state, except insofar as modified or rejected by 
regulation. 

(c) The Uniform Regulation for the Method of Sale of Commodities as 
adopted by the National Conference on Weights and Measures and published 
in the National Institute of Standards and Technology Handbook 130, “Uni- 
form Laws and Regulations,” and supplements thereto or revisions thereof, 
shall apply to the method of sale of commodities in the state, except insofar as 
modified or rejected by regulation. 

(d) The Uniform Regulation for National Type Evaluation as adopted by the 
National Conference on Weights and Measures and published in the National 
Institute of Standards and Technology Handbook 130, “Uniform Laws and 
Regulations,” and supplements thereto or revisions thereof, shall apply to type 
evaluation in the state, except insofar as modified or rejected by regulation. 


History. 
Acts 1997, ch. 311, § 1. 


47-26-908. State weights and measures agency. 


' There shall be a weights and measures agency located for administrative 
purposes within the department of agriculture. This agency is charged with, 
but not limited to, performing the following functions on behalf of the citizens 
of the state: 

(1) Assuring that weights and measures in commercial service within the 
state are suitable for their intended use, properly installed, and accurate, 
and are so maintained by their owner or user; 

(2) Preventing unfair or deceptive dealing by weight or measure in any 
commodity or service advertised, packaged, sold, or purchased within this 
state; 

(3) As deemed necessary, making available to all users of physical 
standards or weighing and measuring equipment the precision calibration 
and related metrological certification capabilities of the weights and mea- 
sures facilities of the agency; 
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(4) Promoting uniformity, to the extent practicable and desirable, between 
weights and measures requirements of this state and those’of other states 
and federal agencies; 

(5) Encouraging desirable economic growth while protecting the con- 
sumer through the adoption by rule of weights and measures requirements 
as necessary to assure equity among buyers and sellers; and 

(6) Maintaining a weights and measures laboratory that meets the 
requirements of and is traceable to the National Institute of Standards and 
Technology. 


History. 
Acts 1997, ch. 311, § 1. 


47-26-909. Powers and duties of the commissioner. 


The commissioner shall: 

(1) Maintain traceability of the state standards to the national standards 
in the possession of the National Institute of Standards and Technology; 

(2) Enforce this part; 

(3) Issue reasonable regulations for the enforcement of this part, which 
regulations shall have the force and effect of law; 

(4) Establish labeling requirements, establish standards of weight, mea- 
sure, or count, and reasonable standards of fill for any packaged commodity; 
and may establish requirements for open dating information and require- 
ments for the presentation of cost-per-unit information; 

(5) Grant any exemptions from this part or any regulations promulgated 
pursuant thereto when appropriate to the maintenance of good commercial 
practices within the state; 

(6) Conduct investigations to ensure compliance with this part; 

(7) Delegate to appropriate personnel any of these responsibilities for the 
proper administration of this office; 

(8) Test annually the standards of weight and measure used by any city or 
county weights and measures jurisdiction within the state, and approve the 
same when found to be correct; 

(9) Inspect and test, as often as the commissioner deems necessary, 
weights and measures kept, offered, or exposed for sale; 

(10) Inspect and test, as often as the commissioner deems necessary, to 
ascertain if they are correct, weights and measures commercially used: 

(A) In determining the weight, measure, or count of commodities or 
things sold, or offered or exposed for sale, on the basis of weight, measure, 
or count; or 

(B) In computing the basic charge or payment for services rendered on 
the basis of weight, measure, or count; 

(11) Test, from time to time, weights and measures used in checking the 
receipt or disbursement of supplies in institutions, for the maintenance of 
which funds are appropriated by the general assembly; 

(12) Approve for use, and may mark, such weights and measures as are 
found to be correct, and shall reject and mark as rejected such weights and 
measures as are found to be incorrect. Weights and measures that have been 


851 WEIGHTS AND MEASURES 47-26-909 


rejected may be seized if not corrected within the time specified or if used or 
disposed of in a manner not specifically authorized. The commissioner may 
condemn and may seize the weights and measures found to be incorrect that 
are not capable of being made correct; 

(A) Weights and measures that have been rejected under the authority 
of the commissioner or of a sealer shall remain subject to the control of the 
rejecting authority until such time suitable repair or disposition thereof 
has been made as required by this section; 

(B) The owners of such rejected weights and measures shall cause the 
same to be made correct within the time frame allowed by the rejecting 
authority; or in lieu of this, may dispose of the same, but only in such 
manner as is specifically authorized by the rejecting authority; 

(C) Weights and measures that have been rejected may only be used 
again commercially by permission of the rejecting authority until repairs 
have been completed; 

(D) The purpose of this subdivision (12) is to authorize the commis- 
sioner to render inoperable such weights and measures as are found to be 
incorrect, until such time suitable repair or disposition thereof has been 
made. Nothing in this part shall be construed to authorize the commis- 
sioner or the commissioner’s representative to confiscate and take actual 
physical possession of a weight and measure found to be incorrect, except 
as provided for in § 47-26-910(3); 

(13) Weigh, measure, or inspect packaged commodities kept, offered, or 
exposed for sale, sold, or in the process of delivery, to determine whether they 
contain the amounts represented and whether they are kept, offered, or 
exposed for sale in accordance with this part or regulations promulgated 
pursuant thereto. In carrying out this section, the commissioner shall 
employ recognized sampling procedures such as are designated in the 
National Institute of Standards and Technology Handbook 133. No person 
shall: 

(A) Sell or keep, offer, or expose for sale any package or commodity or 
amount of commodity that has been ordered off sale or marked or tagged 
as provided in this section, unless and until such package or amount of 
commodity has been brought into full compliance with legal requirements; 
or 

(B) Dispose of any package or amount of commodity that has been 
ordered off sale or marked or tagged as provided in this section and has not 
been brought into compliance with legal requirements, in any manner 
except with the specific approval of the commissioner; 

(14) Prescribe, by regulation, the appropriate term or unit of weight or 
measure to be used, whenever the commissioner determines that an existing 
practice of declaring the quantity of a commodity or setting charges for a 
service by weight, measure, numerical count, time, or combination thereof, 
does not facilitate value comparisons by consumers, or offers an opportunity 
for consumer confusion; 

(15) Allow reasonable variations from the stated quantity of contents, 
which shall include those caused by loss or gain of moisture during the 
course of good distribution practice or by unavoidable deviations in good 
manufacturing practice only after the commodity has entered intrastate 
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commerce; 

(16) Provide for the training of weights and measures personnel, and may 
also establish minimum training and performance requirements which shall 
then be met by all weights and measures personnel, whether county, city, or 
state. The commissioner may adopt the training standards of the National 
Conference on Weights and Measures National Training Program; 

(17) Investigate complaints made to the commissioner concerning viola- 
tions of this part and pursuant regulations, and shall, upon the commission- 
er’s own initiative, conduct such investigations as the commissioner deems 
appropriate and advisable to develop information on prevailing procedures 
in commercial quantity determination and on possible violations of this part 
and to promote the general objective of accuracy in the determination and 
representation of quantity in commercial transactions; 

(18) Verify advertised prices, price representations, and point-of-sale 
systems, as deemed necessary, to determine the accuracy of prices and 
computations and the correct use of the equipment, and if such system 
utilizes scanning or coding means in lieu of manual entry, the accuracy of 
prices printed or recalled from a database; 

(19) Require a fee for tolerance testing, calibration, and certifying any 
standards and testing equipment as performed by the department of 
agriculture that is used in the performance of service and testing functions 
with respect to weighing and measuring devices pursuant to the require- 
ments of this chapter and subject to the following standards and schedules: 

(A) The following fees apply to all test weights which are tolerance 
tested in determining if the value is within an acceptable range and 
certified. If the weight error exceeds the applicable tolerance, adjustment 
shall be required. Weights which are rejected or condemned, shall be 
assessed a fee for the test performed: 


Customary Fee per unit Fee per unit 
without adjustment with adjustment 

0 — 10 lbs $7.50 $10.00 

11 — 50 lbs 7.50 15.00 

51 — 1000 lbs 15.00 20.00 
1001 — 2500 lbs 20.00 40.00 
2501 — 5000 lbs 25.00 50.00 
Metric Fee per unit Fee per unit 

without adjustment with adjustment 

0—5kgs $7.50 $10.00 

6 — 30 kgs 7.50 15.00 

31 — 450 kgs 15.00 20.00 
451 — 1000 kgs 20.00 40.00 
1001 — 2000 kgs 25.00 50.00 


(B) The following fees apply to all weights that are calibrated to 
determine an actual value. Calibration means determining actual mass 
and apparent mass values. Tolerance testing fees shall be assessed on 
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weights that can only be adjusted to a lower tolerance or are rejected for 


any reason: 
Customary Fee Metric Fee 

0 — 50 lbs $20.00 0 — 30 kgs $20.00 

51 — 1000 lbs 50.00 31— 450 kgs 50.00 


(C) The following fees apply to volumetric flasks, graduates, or test 





measures: 
Customary Fee Metric Fee 
0 — 5 gal $15.00 0-20 liters $15.00 
6 — 150 gal Add $1.00 21 — 550 Add $0.25 
per each liters per each 
additional additional liter. 
gallon. 


(D) The following fees apply to pressurized provers: 





Customary Fee Metric Fee 

0 — 150 gal $1.50 per O— 550 liters $0.50 per liter 
gallon 

$50.00 $50.00 

minimum minimum 


(EK) The following fees apply to tape measures and rigid rules: 


Set Up Fee $25.00 per instrument 
Calibration $10.00 per calibration point 


(F) The following fees apply to liquid-in-glass thermometers: 


Set Up Fee $25.00 per instrument 
Calibration $30.00 per calibration point 


(G) Any special tests or weight cleaning shall be billed at the rate of fifty 
dollars ($50.00) per hour prorated to the nearest quarter of an hour, with 
a minimum of twenty-five dollars ($25.00). 

(H) The department may refuse to accept for testing any weight or 
measure the department deems unsuited for its intended use; and 
(20) Require a fee for commercial weighing and measuring equipment 

pursuant to the requirements of this part and subject to the following 
schedule excluding where city or county weights and measures jurisdictions 
perform the service and testing functions with respect to the specific 
weighing and measuring equipment: 

(A) Retail measuring equipment or pumps that dispense one product 
per nozzle delivering kerosene or motor fuel to individual users or vehicles: 
five dollars ($5.00) per nozzle; 

(B) Retail measuring equipment or pumps that dispense multiple 


47-26-910 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 854 


products per nozzle delivering kerosene or motor fuel to individual users 
or vehicles: fifteen dollars ($15.00) per nozzle; : 

(C) Liquid measuring equipment (or bulk meter) not defined in subdi- 
vision (20)(A) or (20)(B): eighty-five dollars ($85.00) providing for an 
annual inspection with prompt retests when minor maintenance allows 
for compliance; 

(D) Liquid propane gas meter: eighty-five dollars ($85.00) providing for 
an annual inspection with prompt retests when minor maintenance allows 
for compliance; 3 

(E) Scale (capacity less than two thousand five hundred one pounds 
(2501 Ibs.)): five dollars ($5.00); 

(F) Scale (capacity larger than two thousand five hundred pounds (2500 
lbs.)): seventy-five dollars ($75.00). 


History. 
Acts 1997, ch. 311, § 1; 2002, ch. 640, §§ 19, 
20. 


47-26-910. Special powers. 


When necessary for the enforcement of this part or regulations promulgated 
pursuant thereto, the commissioner is: 

(1) Authorized to enter any commercial premises during different times of 
the day, including nights and weekends, except that in the event such 
premises are not open to the public, the commissioner shall first present the 
commissioner’s credentials and obtain consent before making entry thereto, 
unless a search warrant has previously been obtained; 

(2) Empowered to issue rejection, violation, stop-use, hold, removal, 
condemnation, and seizure orders with respect to any weights and measures 
commercially used, and stop-sale, hold, condemnation, seizure, and removal 
orders with respect to any packaged commodities or bulk commodities kept, 
offered, or exposed for sale. It is unlawful for any person to use, remove from 
the premises specified, or fail to remove from the premises specified, any 
weight, measure, or package, or amount of commodity, material, article, 
device, product, or any other thing being used contrary to the terms of a 
rejection, violation, stop-use order, hold order, removal order, condemnation 
order, or seizure order issued under the authority of this section; 

(3) Empowered to confiscate and take physical possession of, for use as 
evidence in a civil or criminal proceeding, without formal warrant, any 
incorrect or unapproved weight, measure, package, or commodity found to be 
used, retained, offered, or exposed for sale or sold in violation of this part or 
regulations promulgated pursuant thereto. After the order of the commis- 
sioner, or the judgment of any court, including appellate review, becomes 
final, upholding the seizure or confiscation of such incorrect or unapproved 
weight, measure, package, or commodity, the same shall be destroyed by the 
commissioner. If no appeal of such order is taken by law, the property seized 
or confiscated shall be forfeited without further proceedings and shall be 
disposed of as herein provided; | 

(4) Empowered to stop any commercial vehicle and, after presentation of 
the commissioner’s credentials, inspect the contents, require that the person 
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in charge of that vehicle produce any documents in such person’s possession 
concerning the contents, and require such person to proceed with the vehicle 
to some specified place for inspection; 

(5) Allowed to transfer the powers and duties given to and imposed upon 
the commissioner by this part to the commissioner’s duly authorized 
representatives acting under the instructions and at the direction of the 
commissioner. 


History. Section to Section References. 
Acts 1997, ch. 311, § 1. This section is referred to in § 47-26-909. 


47-26-911. Powers and duties of local officials. 


(a) The respective cities and counties of this state are authorized to appoint 
necessary weights and measures officials, including, but not limited to, a sealer 
of weights and measures and such deputy sealers as may be required. Such 
sealer, deputy sealers and other weights and measures officials shall be 
appointed by and serve at the pleasure of the governing body of the city or 
county. 

(b) Any weights and measures official appointed by a county or city shall 
have the duties and powers enumerated in this part, excepting those duties 
reserved to the state by law or regulation. These powers and duties shall 
extend to their respective jurisdictions, except that the jurisdiction of a county 
official shall not extend to any city for which a weights and measures official 
has been appointed. No requirement set forth by local agencies may be less 
stringent than or conflict with the requirements of the state. 

(c) Each city sealer and county sealer of weights and measures shall file 
with the commissioner a fiscal year summary (July 1-June 30) of all weights 
and measures inspections and activities. The content, format, and due date of 
this summary shall be determined by the commissioner. 

(d) In cities and counties for which sealers of weights and measures have 
been appointed as provided for in this part, the commissioner shall have 
concurrent authority to enforce this part. 

(e) The powers and duties relevant to weights and measures contained in 
this part shall be in addition to the powers granted to any such city or county 
by law or charter. 


History. 
Acts 1997, ch. 311, § 1. 


47-26-912. Misrepresentation of quantity. 


No person shall: 

(1) Sell, or expose for sale less than the quantity represented; 

(2) Take more than the represented quantity when, as buyer, such person 
furnishes the weight or measure by means of which the quantity is 
determined; or 

(3) Represent the quantity in any manner calculated or tending to 
mislead or in any way deceive another person. 
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History. 
Acts 1997, ch. 311, § 1. 


47-26-913. Misrepresentation of pricing. 


No person shall misrepresent the price of any commodity or service sold, 
offered, exposed, or advertised for sale by weight, measure, or count, nor 
represent the price in any manner calculated or tending to mislead or in any 
way deceive a person. 


History. — 
Acts 1997, ch. 311, § 1. 


47-26-914. Method of sale. 


(a) Except as otherwise provided by the commissioner, or by firmly estab- 
lished trade custom and practice: 

(1) Commodities in liquid form shall be sold by liquid measure or by 
weight; and 

(2) Commodities not in liquid form shall be sold by weight, by measure, or 
by count. 

(b) The method of sale shall provide accurate and adequate quantity 
information that permits the buyer to make price and quantity comparisons. 
The commissioner may issue such reasonable regulations as are necessary to 
assure that amounts of commodity sold are determined in accordance with 
good commercial practices and are so determined and represented as accurate 
and informative to all parties at interest. 


History. 
Acts 1997, ch. 311, § 1. 


47-26-915. Sale from bulk. 


(a) All bulk sales in which the buyer and seller are not both present to 
witness the measurement, all bulk deliveries of heating fuel, and all other bulk 
sales specified by rule or regulation of the commissioner, shall be accompanied 
by a delivery ticket containing the following information: 

(1) The name and address of the buyer and seller; 

(2) The date delivered; 

(3) The quantity delivered and the quantity upon which the price is based, 
if this differs from the delivered quantity, for example, when temperature 
compensated sales are made; 

(4) The unit price, unless otherwise agreed upon by both buyer and seller; 

(5) The identity in the most descriptive terms commercially practicable, 
including any quality representation made in connection with the sale; and 

(6) The count of individually wrapped packages, if more than one (1), in 
the instance of commodities bought from bulk but delivered in packages. 
(b) One (1) of these tickets shall be retained by the vendor, and the other 

shall be delivered to the purchaser at the time of the delivery of the commodity, 
or shall be surrendered, on demand, to the commissioner or the commissioner’s 
authorized representative or a city sealer or a county sealer, who, if such 
person desires to retain it as evidence, shall issue a similar document in lieu 
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of thereof to the purchaser; provided, that if the purchaser personally carries 
away the purchase, the vendor shall be required only to give the purchaser at 
the time of sale a delivery ticket stating the weight, measure, or count of 
commodity delivered to the purchaser. 


History. 
Acts 1997, ch. 311, § 1. 


47-26-916. Information required on packages. 


Except as otherwise provided in this part or by regulations promulgated 
pursuant thereto, any package, whether a random package or a standard 
package, kept for the purpose of sale, or offered or exposed for sale shall bear 
on the outside of the package a definite, plain, and conspicuous declaration of: 

(1) The identity of the commodity in the package, unless the same can 
easily be identified through the wrapper or container; 

(2) The quantity of contents in terms of weight, measure, or count; and 

(3) The name and place of business of the manufacturer, packer, or 
distributor, in the case of any package kept, offered, or exposed for sale, or 
sold in any place other than on the premises where packed. 


History. Section to Section References. 
Acts 1997, ch. 311, § 1. This section is referred to in § 47-26-917. 


47-26-917. Declaration of unit price on random weight packages. 


In addition to the declarations required by § 47-26-916, any package being 
one of a lot containing random weights of the same commodity, at the time it 
is offered or exposed for sale at retail, shall bear on the outside of the package 
a plain and conspicuous declaration of the price per kilogram or pound and the 
total selling price of the package. 


History. 
Acts 1997, ch. 311, § 1. 


47-26-918. Misleading packaging prohibited — Standard of fill. 


No commodity in package form shall be so wrapped, nor shall it be in a 
container so made, formed or filled as to mislead the purchaser as to the 
quantity of the contents of the package and the contents of a container shall 
not fall below such reasonable standard of fill as may have been prescribed by 
the commodity in question by the commissioner. 


History. 
Acts 1997, ch. 311, § 1. 


47-26-919. Advertising. 


(a) Whenever a packaged commodity is advertised in any manner with the 
retail price stated, there shall be closely and conspicuously associated with the 
retail price a declaration of quantity as is required by law or regulation to 
appear on the package. There shall not be included as part of the declaration 
required under this section such qualifying terms as “when packed,” “mini- 
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mum,” “not less than,” or any other terms of similar import, nor any term 
qualifying a unit of weight, measure, or count (for example, “jumbo,” “giant,” 
“full,” and the like) that tends to exaggerate the amount of commodity in the 
package. 
(b)(1) Weights and measures or weighing and measuring equipment shall 
not be advertised in any manner using the terms “certified,” “state certified,” 
“approved,” “state approved,” “inspected,” “state inspected,” or terms of 
similar import. 

(2) Notwithstanding subdivision (b)(1), a company that was doing busi- 
ness in Tennessee and using the word “certified” as part of its company 
name, advertising and signage prior to July 1, 1997, may continue to use the 
word “certified” in advertising and signage for its weights and measures and 
weighing and measuring equipment; provided, that the company’s use of the 
word “certified”: 

(A) Does not intentionally defraud, deceive or mislead the consumer; 

(B) Does not give the false impression that the weighing or measuring 
equipment has met specific criteria and has been officially approved by the 
weights and measures division of the department of agriculture or any 
other federal, state or local governmental agency or weights and measures 
organization; and 

(C) The company uses in conjunction with its advertising and signage a 
disclaimer that states in general terms that the use of the word “certified” 
does not signify that the weighing or measuring equipment has met 
specific criteria and has been officially approved by a governmental agency 
or weights and measures organization. 


History. 
Acts 1997, ch. 311, § 1; 1999, ch. 69, § 1. 


47-26-920. Meat, poultry, seafood. 


All meat, meat products, poultry, fish and seafood offered or exposed for sale 
or sold as food, shall be offered or exposed for sale and sold by weight unless 
otherwise designated by regulation. 


History. 
Acts 1997, ch. 311, § 1. 


47-26-921. Prohibited acts. 


(a) Any person who, personally or by a servant or agent, or as the servant or 
agent of another person, performs any of the acts enumerated in this section 
commits a Class C misdemeanor. 

(b) No person shall: 

(1) Use or have in possession for use in commerce any incorrect weight or 
measure; 

(2) Sell or offer for sale for use in commerce any incorrect weight or 
measure; 

(3) Remove any tag, seal, or mark from any weight or measure without 
specific authorization from the proper authority; 

(4) Hinder or obstruct any weights and measures official in the perfor- 
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mance of the official’s duties; or 

(5) Violate any provisions of this part or regulations promulgated under 
it; 

(6) Impersonate the commissioner, representative, or sealer; 

(7) Dispose of any rejected or condemned weight or measure in a manner 
contrary to law or regulation; 

(8) Sell or offer or expose for sale, less than the quantity such person 
represents of any commodity, thing or service; 

(9) Take more than the quantity such person represents of any commod- 
ity, thing or service when, as buyer, such person furnishes the weight and 
measure by means of which the amount of the commodity, thing or service is 
determined; 

(10) Keep for the purpose of sale, advertise or offer or expose for sale, or 
sell any commodity, thing or service in a condition or manner contrary to law 
or regulation; 

(11) Use in retail trade, except in the preparation of packages put up in 
advance of sale and of medical prescriptions, a weight or measure that is not 
so positioned that its indications may be accurately read and the weighing or 
measuring operation observed from some position which may reasonably be 
assumed by a customer unless the consumer receives a label or ticket printed 
by the device that includes a declaration of net weight, unit price, and tare 
weight that has been deducted to obtain the net weight. 


History. Possession, sale, use of false or unsealed 
Acts 1997, ch. 311, § 1. balance, weight, or measure, § 39-14-127. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
1i13 


47-26-922. Restraining orders and injunctions. 


The commissioner is authorized to apply to any court of competent jurisdic- 
tion for a restraining order, or a temporary or permanent injunction, restrain- 
ing any person from violating any provisions of this part. 


History. 
Acts 1997, ch. 311, § 1. 


47-26-923. Warning in lieu of criminal or civil penalties. 


Nothing in this part shall be construed as requiring the commissioner to 
report for the institution of proceedings under this part, minor violations of 
this part, whenever the commissioner believes that the public interest will be 
adequately served in the circumstances by a suitable oral or written notice or 
warning. 


History. 
Acts 1997, ch. 311, § 1. 


47-26-924. Presumptive evidence. 


Whenever there shall exist a weight or measure or weighing or measuring 
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device in or about any place in which or from which buying or selling is 
commonly carried on, there shall be a rebuttable presumption that such weight 
or measure or weighing or measuring device is regularly used for the business 
purposes of that place. 


History. 
Acts 1997, ch. 311, § 1. 


47-26-925. Appeal of seizure or confiscation. 


In the event of seizure or confiscation under this part, the aggrieved party 
shall have the right to appeal such action pursuant to the Uniform Adminis- 
trative Procedures Act, compiled in title 4, chapter 5. 


History. 
Acts 1997, ch. 311, § 1. 


47-26-926. Regulations to be unaffected by repeal of prior enabling 
statute. 


The adoption of this part or any of its provisions shall not affect any 
regulations promulgated pursuant to the authority of any earlier enabling 
statute unless inconsistent with this part or modified or revoked by the 
commissioner. 


History. 
Acts 1997, ch. 311, § 1. 


PART 10 
PUBLIC WEIGHMASTER 


47-26-1001. Short title. 
This part may be cited as “Public Weighmaster.” 


History. to offenses committed, liabilities incurred, and 
Acts 1997, ch. 311, § 2. claims existing as of July 1, 1997, the existing 
‘ law shall remain in full force and effect. 
Compiler’s Notes. 


Acts 1997, ch. 311,§ 4 provided that all laws Cross-References. 


contrary to or inconsistent with that act, which Certified Public Weigher Law of 1981, ch. 26, 
repealed parts 2, 4, and 5 of this chapter and part 8 of this title. 


enacted parts 9, 10, and 11, are repealed, but as 


47-26-1002. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Certificate” means that document or instrument issued by a public 
weighmaster containing information specified in § 47-26-1012; 

(2) “Commissioner” means the commissioner of agriculture or the com- 
missioner’s duly appointed representative; 

(3) “Department” means the Tennessee department of agriculture; 

(4) “Handbook 44” means National Institute of Standards and Technology 
Handbook 44, “Specifications, Tolerances, and Other Technical Require- 
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ments for Weighing and Measuring Devices”; 

(5) “NIST” means the National Institute of Standards and Technology 
which is an agency of the United States department of commerce; 

(6) “Public weighing” means the weighing, measuring, or counting, upon 
request, of vehicles, property, produce, commodities, or articles other than 
those that the weigher or the weigher’s employer, if any, is either buying or 
selling; 

(7) “Public weighmaster” means any person who performs public weigh- 
ing as defined; 

(8) “State” means the state of Tennessee; 

(9) “Vehicle” means any device (except railroad freight cars) in, upon, or 
by which any property, produce, commodity, or article is or may be trans- 
ported or drawn; and 

(10) “Weights and measures official” means any department of agriculture 
employee acting on behalf of the department and/or appointed by the 
commissioner. 


History. 
Acts 1997, ch. 311, § 2. 


47-26-1003. Enforcing officer — Rules and regulations. 


The commissioner is authorized to enforce this part and may issue from time 
to time reasonable rules and regulations for the enforcement of this part, 
which shall have the force and effect of law. All rules and regulations under 
this part shall be promulgated by the commissioner, pursuant to the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5. 


History. 
Acts 1997, ch. 311, § 2. 


47-26-1004. Qualifications for weighmaster. 


To receive authorization to act as a public weighmaster, a person must 
receive a license from the commissioner. In order to qualify for a license, a 
person must: 

(1) Be able to weigh or measure accurately; 

(2) Be able to prepare correct certificates; 

(3) Be a citizen of the United States; 

(4) Be at least eighteen (18) years of age; and 

(5) Possess other qualifications required by regulations promulgated 
under this part. 


History. 
Acts 1997, ch. 311, § 2. 


47-26-1005. License application. 


Using a form provided by the commissioner, the applicant for a license as a 
public weighmaster shall furnish evidence that the applicant has the qualifi- 
cations required by this part and regulations promulgated under this part. It 
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shall be the responsibility of an individual to request a license application form 
prior to engaging in public weighing. ; 


History. 
Acts 1997, ch. 311, § 2. 


47-26-1006. Evaluation of qualifications of applicants. 


(a) The commissioner will determine the qualifications of the applicant 

based on: 
(1) The information provided on the application; and 
(2) Supplementary information as determined by the commissioner. 

(b) The commissioner may also determine the qualifications of the applicant 
based on the results of an examination of the applicant’s knowledge. However, 
any public weighmaster who has been licensed for the last five (5) consecutive 
years immediately prior to examination and who has not been in violation of 
any laws, rules, or regulations pertaining to the duties or responsibilities of a 
public weighmaster shall be exempt from such examination. 


History. 
Acts 1997, ch. 311, § 2. 


47-26-1007. Issuance and records of licenses. 


The commissioner will: 
(1) Grant licenses as public weighmasters to qualified applicants; and 
(2) Keep a record of all applications submitted and of all licenses issued. 


History. 
Acts 1997, ch. 311, § 2. 


47-26-1008. License fees. 


The commissioner has the authority to set fees for the administration and 
effective enforcement of this part. Before the issuance of a new license or 
renewal of a license as a public weighmaster, the applicant must pay a fee 
equal to eighteen dollars ($18.00) per year to the department. All funds 
collected under this part shall be credited to the department to be used as 
expendable receipts in the enforcement of this part. 


History. 
Acts 1997, ch. 311, § 2; 2002, ch. 640, § 21. 


47-26-1009. Denial of license. 


The commissioner shall reserve the right to limit or reject the application of 
any public weighmaster whose qualifications and/or past work record does not 
comply with those requirements outlined in this part or pursuant regulations. 


History. 
Acts 1997, ch. 311, § 2. 


863 WEIGHTS AND MEASURES 47-26-1012 


47-26-1010. Expiration and renewal of licenses. 


(a) The commissioner shall establish a system of license renewals at 
alternative intervals throughout the calendar year. Licenses issued under the 
alternative method are valid for twenty-four (24) months and shall expire on 
the last day of the last month of the license period. During a transition period, 
or at any time thereafter, when the commissioner determines that the volume 
of work for any given interval is unduly burdensome or costly, either the 
licenses or renewals, or both of them, may be issued for terms of not less than 
six (6) months nor more than eighteen (18) months. The application fee 
imposed for any license under the alternative interval method for a period of 
other than twenty-four (24) months shall be proportionate to the annual fee, 
except that the proportional fee shall be rounded out to the nearest quarter of 
a dollar ($0.25). Application fees shall be nonrefundable. While the commis- 
sioner will attempt to forward public weighmaster license renewal forms to all 
currently licensed individuals, it is the licensed individual’s ultimate respon- 
sibility to ensure that their license remains current. 

(b) Athirty-day grace period shall be given to renew licenses. After the grace 
period expires, a twenty-five dollar ($25.00) late fee (not prorated per day) shall 
be levied on each renewal application received. 


History. 
Acts 1997, ch. 311, § 2; 1998, ch. 598, § 2. 


47-26-1011. Employment of public weighmasters required. 


Every stockyard, slaughterhouse, tobacco warehouse or loose floor, dairy 
products plant, cotton gin or compress, and agricultural grain or seed buying/ 
receiving station which buys or sells commodities on a bulk basis shall have in 
its employ one or more public weighmasters. All livestock, tobacco, milk, 
cream, cotton, and agricultural grains or seeds which are purchased, pro- 
cessed, or sold on a bulk weight basis at the above mentioned establishments 
shall be weighed only by a public weighmaster. Any individual acting on behalf 
of such individual or an establishment that charges a fee, commission, or any 
type of payment to perform public weighing, shall also be licensed under this 
part. 


History. 
Acts 1997, ch. 311, § 2. 


47-26-1012. Certificate: required entries. 


(a) The certificate, when properly completed and signed, shall be prima facie 
evidence of the accuracy of the measurements shown. 

(b) The design of and the information to be furnished on a weight certificate 
may be prescribed by the commissioner and will include, but not be limited to, 
the following: 

(1) The name and license number of the public weighmaster; 

(2) The kind of commodity weighed, measured, or counted; 

(3) The name of the owner, agent, or consignee of the commodity; 
(4) The name of the recipient of the commodity, if applicable; 
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(5) The date the certificate is issued; 

(6) The consecutive number of the certificate, if applicable; 

(7) The identification, including the identification number, if any, of the 
carrier transporting the commodity, and the identification number or license 
number of the vehicle, if applicable; 

(8) Other information needed to distinguish or identify the commodity 
from a like kind; 

(9) The number of units of the commodity, if applicable; 

(10) The measure of the commodity, if applicable; 

(11) The weight of the commodity and the vehicle or container, if appli- 
cable, broken down as follows: 

(A) The gross weight of the commodity and the associated vehicle or 
container; 

(B) The tare weight of the unloaded vehicle or container; or 

(C) Both the gross and tare weight and the resultant net weight of the 
commodity; and 

(12) Signature or initials of the public weighmaster who determined the 
weight, measure or count. 


History. Section to Section References. 
Acts 1997, ch. 311, § 2. This section is referred to in § 47-26-1002. 


47-26-1013. Certificate: execution, requirements. 


(a) When completing a certificate, a public weighmaster shall: 

(1) Enter the measurement values to clearly show that the measurements 
were actually determined; 

(2) Enter only the measurement values personally determined; and 

(3) Not enter measurement values determined by other persons. 
(b) If the certificate provides for entries of gross, tare, or net, the public 

weighmaster shall: 

(1) Strike out or otherwise cancel the printed entries for the values not 
determined; or 

(2) Enter the scale and date on which the values were determined on the 
certificate if the values were not determined on the same scale or on the 
same date shown on the certificate. 


History. 
Acts 1997, ch. 311, § 2. 


47-26-1014. Oath — Compensation — Seal. 


(a) Each public weighmaster shall, before entering upon such weighmas- 
ter’s duties, make oath to execute faithfully such weighmaster’s duties and file 
the same with the commissioner. 

(b) The issuance of a public weighmaster license shall not obligate the state 
to pay to the licensee any compensation for the licensee’s services as a public 
weighmaster. 

(c) Each public weighmaster may, at such weighmaster’s own expense, 
provide such weighmaster with an impression seal. Such weighmaster’s name 
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and the word “Tennessee” shall be inscribed around the outer margin of the 
seal and the words “Licensed Weighmaster” or “Public Weighmaster” shall 
appear in the center thereof. The seal may be impressed upon each weight 
certificate issued by a public weighmaster. 


History. 
Acts 1997, ch. 311, § 2. 


47-26-1015. Measurement practices and equipment used. 


A public weighmaster shall use measurement practices and equipment: 

(1) In accordance with the requirements of the latest edition of NIST 
Handbook 44, “Specifications, Tolerances, and Other Technical Require- 
ments for Weighing and Measuring Devices”; 

(2) Examined, tested, and approved for use by a weights and measures 
official of this state; and 

(3) Suitable for the weighing of the amount and kind of material to be 
weighed. 


History. 
Acts 1997, ch. 311, § 2. 


47-26-1016. Scale used — Capacity, platform size, one-draft weighing. 


(a) A public weighmaster shall not weigh a vehicle, or combination of 
vehicles, when part of the vehicle or connected combination, is not resting fully, 
completely, and as one (1) entire unit on the scale. 

(b) When weighing a combination of vehicles that will not rest fully, 
completely, and as one (1) complete unit on the scale platform: 

(1) The combination shall be disconnected and weighed in single drafts; 
and 

(2) The weights of the single drafts may be combined in order to issue a 
single certificate for the combination; provided, that the certificate indicates 
that the total represents a combination of single draft weighings. 


History. 
Acts 1997, ch. 311, § 2. 


47-26-1017. Scales open to view. 


It is the duty of each public weighmaster to permit any interested party to 
read the indications on the weighing device or on an accurately projected 
image of the weight indicator when a commodity is weighed. In the event the 
public weighmaster fails or refuses to permit an interested party to observe the 
weighing of a commodity at such time, the interested party shall have the right 
to have the commodity immediately reweighed without any additional charges. 


History. 
Acts 1997, ch. 311, § 2. 


47-26-1018. Copies of certificates. 


A public weighmaster shall keep and preserve for a period of at least one (1) 
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year a legible copy of each certificate issued by such weighmaster. The 
certificates shall be available for inspection by any weights and measures 
official of this state during normal office hours. 


History. 
Acts 1997, ch. 311, § 2. 


47-26-1019. Reciprocal acceptance of certificates. 


The commissioner is authorized to recognize and accept certificates issued 
by licensed public weighmasters of other states or federal agencies that 
recognize and accept certificates issued by public weighmasters of this state. 


History. 
Acts 1997, ch. 311, § 2. 


47-26-1020. Optional licensing. 


The following persons shall be authorized, but are not required, to obtain 
licenses as public weighmasters: 

(1) Alaw enforcement or weights and measures official, or other qualified 
employee of a state, city, or county agency or institution when acting within 
the scope of such person’s official duties. The commissioner shall be autho- 
rized, but is not required, to waive the registration fee for these individuals; 

(2) A person weighing property, produce, commodities, or article: 

(A) That such person or such person’s employer is either buying or 
selling; or 

(B) In conformity with the requirements of federal statutes or the 
statutes of this state relative to warehousemen or processors. 


History. 
Acts 1997, ch. 311, § 2. 


47-26-1021. Prohibited acts. 


It is a prohibited act for any person: 
(1) Without a valid license to: 
(A) Assume the title of public weighmaster, or any title of similar 
import; 
(B) Perform the duties or acts to be performed by a public weighmaster; 
(C) Represent oneself to be a public weighmaster; 
(D) Issue any certificate, ticket, memorandum, or statement for which a 
fee is charged; or 
(EK) Engage in the full-time or part-time business of measuring for hire. 
(2) To use or operate any device for certification purposes that does not 
meet, nor in a manner not in accordance with, the requirements of the latest 
edition of NIST Handbook 44, “Specifications, Tolerances, and Other Tech- 
nical Requirements for Weighing and Measuring Devices”; 
(3) To falsify a certificate or to falsely certify any gross, tare, or net weight 
or measure required by this part to be on the certificate; 
(4) To refuse without cause to weigh or measure any article or thing which 
it is the person’s duty to weigh or measure, or refuse to state in any 
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certificate anything required to be therein; 

(5) To hinder or obstruct in any way the commissioner or the commission- 
er’s authorized agent in the performance of the commissioner’s official duties 
under this part; 

(6) To violate any provision of this part or any regulation promulgated 
under this part; 

(7) To delegate such person’s authority to any person not licensed as a 
public weighmaster; 

(8) To request a false certificate or to request a public weighmaster to 
weigh, measure, or count any vehicle, property, produce, commodity, or 
article falsely or incorrectly; 

(9) To issue a certificate simulating the certificate in this part; or 

(10) To use or have in such person’s possession a device which has been 
altered to facilitate fraud. 


History. 
Acts 1997, ch. 311, § 2. 


47-26-1022. Suspension and revocation of license. 


The commissioner is authorized to suspend or revoke the license of any 
public weighmaster: 

(1) When, after a formal or informal hearing held following ten (10) days 
notice to the licensee, the commissioner is satisfied that the licensee has 
violated any provision of this part or of any regulation under this part; 
provided, that: 

(A) Upon such hearing the person cited may be heard in person or with 
counsel, or both, may present evidence, and may cross-examine witnesses; 

(B) Afull and complete record of such hearing shall be recorded and any 
party to the proceedings, upon request, shall be supplied with a transcript 
of such proceedings at the usual cost; and 

(C) The commissioner is hereby authorized, at the commissioner’s 
discretion, to appoint and designate a hearing officer who shall preside at 
the hearing in the place or in the absence of the commissioner. The hearing 
officer has the power and authority to conduct the same, to administer 
oaths, and make findings of fact, conclusions of law, and the proposed 
order based thereon. If the commissioner concurs, the commissioner shall 
issue the order, or may, upon review of the record, make such findings, 
conclusions and issue such order as in the commissioner’s discretion the 
record justifies; 

(2) When the licensee has been convicted in any court of competent 
jurisdiction of violating any provision of this part or of any regulation under 
this part; or 

(3) When the licensee is convicted of any felony. 


History. 
Acts 1997, ch. 311, § 2. 
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47-26-1023. Revocation proceedings. 


If the commissioner suspends or revokes a public weighmaster license, the 
revokee may appeal the decision through the appropriate court of law in 
Davidson County. 


History. 
Acts 1997, ch. 311, § 2. 


47-26-1024. Criminal penalties. 


Any person who personally or through such person’s servant or agent, or as 
the servant or agent of another person, commits any prohibited acts enumer- 
ated in this part or pursuant regulations or violates any other provision of this 
part commits a Class C misdemeanor. 


History. 
Acts 1997, ch. 311, § 2. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
111. 


47-26-1025. Restraining order and injunction. 


The commissioner is authorized to apply to any court of competent jurisdic- 
tion for a restraining order, or a temporary or permanent injunction, restrain- 
ing any person from violating any provision of this part. 


History. 
Acts 1997, ch. 311, § 2. 


47-26-1026. Warning in lieu of criminal or civil penalties. 


Nothing in this part shall be construed as requiring the commissioner to 
report for the institution of proceedings under this part, minor violations of 
this part, whenever the commissioner believes that the public interest will be 
adequately served in the circumstances by a suitable oral or written notice or 
warning. 


History. 
Acts 1997, ch. 311, § 2. 


47-26-1027. Publication of lists of licensed public weighmasters. 


The commissioner may publish, from time to time as the commissioner 
deems appropriate, and may supply upon request, lists of licensed public 
weighmasters. 


History. 
Acts 1997, ch. 311, § 2. 
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PART 11 
SERVICEPERSON REGISTRATION 


47-26-1101. Short title. 


This part may be cited as “Serviceperson Registration.” 


History. repealed parts 2, 4, and 5 of this chapter and 
Acts 1997, ch. 311, § 3. enacted parts 9, 10, and 11, are repealed, but as 
Compilers Notes. to offenses committed, liabilities incurred, and 


Acts 1997, ch. 311, § 4 provided that all laws claims existing as of July 1, 1997, the existing 
contrary to or inconsistent with that act, which !@w shall remain in full force and effect. 


47-26-1102. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Commercial and law enforcement weighing and measuring device” is 
construed to include any weight or measure or weighing or measuring device 
commercially used or employed in establishing the size, quantity, extent, 
area, or measurement of quantities, things, produce, or articles for distribu- 
tion or consumption, purchased, offered, or submitted for sale, hire, or 
award, or in computing any basic charge or payment for service rendered on 
the basis of weight, measure, or count. It shall also include any accessory 
attached to or used in connection with a commercial weighing or measuring 
device when such accessory is so designed or installed that its operation 
affects the accuracy of the device. It also includes weighing and measuring 
equipment in official use for the enforcement of laws or for the collection of 
statistical information by governmental agencies; 

(2) “Commissioner” means the commissioner of agriculture or the com- 
missioner’s duly appointed representative; 

(3) “Department” means the Tennessee department of agriculture; 

(4) “Handbook 44” means National Institute of Standards and Technology 
Handbook 44, “Specifications, Tolerances, and Other Technical Require- 
ments for Weighing and Measuring Devices’; 

(5) “NIST” means the National Institute of Standards and Technology 
which is an agency of the United States department of commerce; 

(6) “Registered service agency” shall be construed to mean any agency, 
firm, company, or corporation employing more than two (2) registered 
servicepersons that for hire, award, commission, or any other payment of 
any kind installs, services, repairs, or reconditions a commercial weighing or 
measuring device, and that registers itself as such with the commissioner. 
Under agency registration, identification of individual servicepersons shall 
be required; and 

(7) “Registered serviceperson” shall be construed to mean any individual 
who for hire, award, commission, or any other payment of any kind, installs, 
services, repairs, or reconditions a commercial weighing or measuring 
device, and who applies for registration with the commissioner. 


History. 
Acts 1997, ch. 311, § 3. 
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47-26-1103. Minimum equipment. 


Applicants must have available sufficient standards and- equipment to 
adequately test devices as set forth in the “Notes” section of each applicable 
code in the most recent edition of NIST Handbook 44, “Specifications, Toler- 
ances, and Other Technical Requirements for Weighing and Measuring De- 
vices.” When applicable, this equipment must meet the specifications of 
National Institute of Standards and Technology Handbook 105-1, “Specifica- 
tions and Tolerances for Reference Standards and Field Standard Weights and 
Measures, Specifications and Tolerances for Field Standard Weights (NIST 
Class F),” National Institute of Standards and Technology Handbook 105-2, 
“Specifications and Tolerances for Reference Standards and Field Standard 
Weights and Measures, Specifications and Tolerances for Field Standard 
Measuring Flasks,” or National Institute of Standards and Technology Hand- 
book 105-3, “Specifications and Tolerances for Reference Standards and Field 
Standard Weights and Measures, Specifications and Tolerances for Graduated 
Neck Type Volumetric Field Standards” or other applicable handbooks, manu- 
als, and technical papers published or referenced by NIST. 


History. 
Acts 1997, ch. 311, § 3. 


47-26-1104. Registration. 


(a) An individual or agency qualified by training or experience must apply 
for registration to service weighing or measuring devices only on an applica- 
tion form supplied by the commissioner. It shall be the individual’s or agency’s 
responsibility to request the application form prior to servicing weighing and 
measuring devices. No person or firm shall engage in this state in the business 
of installing, servicing, repairing, or reconditioning a commercial weighing or 
measuring device, without first having registered to do so in accordance with 
this part. A local, state, or federal government weights and measures regula- 
tory employee shall not be eligible for registration. The form, duly signed and 
witnessed, shall include certification by the applicant that the individual or 
agency is fully qualified to install, service, repair, or recondition whatever 
devices for the service of which competence is being registered; has in 
possession or available for use, and shall use, all necessary testing equipment 
and standards; and has full knowledge of all appropriate weights and mea- 
sures laws, orders, rules, regulations and has a copy of the most recent edition 
of National Institute of Standards and Technology Handbook 44 or document 
that replaces it. The commissioner may also determine the qualifications of the 
applicant based on the results of an examination of the applicant’s knowledge. 
An applicant also shall submit appropriate evidence or references as to 
qualifications. However, any individual or agency applying for registration to 
service weighing or measuring devices that has been licensed for the last five 
(5) consecutive years immediately prior to examination and has not been in 
violation of any laws, rules, or regulations pertaining to the duties or 
responsibilities of a registered serviceperson or registered service agency shall 
be exempt from such examination. The commissioner is authorized to reject or 
limit any application. 


871 WEIGHTS AND MEASURES 47-26-1105 


(b) Those individuals or agencies that provide such service to commercial 
weighing and measuring devices that do not affect the accuracy of measure- 
ment of the device, accuracy of charges or fees derived by the use of the device, 
or the metrological integrity of the device, need not be, but may choose to 
become, registered with this department. Examples of those services include, 
but are not limited to, replacement of hoses or nozzles on petroleum dispens- 
ers, repairs of leaks around couplings, fittings, etc. 


History. 
Acts 1997, ch. 311, § 3; 1998, ch. 598, § 1. 


47-26-1105. Certificate of registration. 


(a) The commissioner will review and check the qualifications of each 
applicant. The commissioner shall issue to the applicant a certificate of 
registration, including an assigned registration number if it is determined that 
the applicant is qualified. The certificate of registration will expire twenty-four 
(24) months from the date of issuance. 

(b) The commissioner has the authority to designate specific classifications 
of registration of servicepersons and service agencies in accordance with the 
type, capacity, etc. of commercial weighing and measuring devices which are to 
be installed, serviced, repaired, or reconditioned in this state. 

(c) For the benefit of the users, manufacturers, and distributors of commer- 
cial weighing and measuring devices, it shall be the policy of the commissioner 
to accept registration of: 

(1) An individual; and 

(2) An agency providing acceptable evidence that such individual or 
agency is fully qualified by training or experience to install, service, repair, 
or recondition a commercial weighing or measuring device; has a thorough 
working knowledge of all appropriate weights and measures laws, orders, 
rules, and regulations; and has possession of or available for use, and will 
use calibrated weights and measures standards and testing equipment 
appropriate in design and adequate in amount. 

(d) The commissioner shall check the qualifications of each applicant to 
ensure that each applicant has available sufficient standards and equipment. 

(e) It shall also be the policy of the department to issue to qualified 
applicants, whose applications for registration are approved, a “Certificate of 
Registration.” This gives authority to remove rejection seals and tags placed on 
commercial and law enforcement weighing and measuring devices by autho- 
rized weights and measures officials, to place in service repaired devices that 
were rejected, to place in service devices that have been newly installed, and to 
provide service on commercial weighing and measuring devices. 

(f) The commissioner is NOT guaranteeing the work or fair dealing of a 
registered serviceperson or service agency. The commissioner may, however, 
remove from the registration list any registered serviceperson or service 
agency that performs unsatisfactory work or takes unfair advantage of a 
device owner. 

(g) Registration with the commissioner shall be mandatory. The commis- 
sioner shall reserve the right to limit or reject the application of any 
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serviceperson or service agency and to revoke such serviceperson’s or agency’s 
permit. 


+ 


History. 
Acts 1997, ch. 311, § 3. 


47-26-1106. Privileges and responsibilities of a registrant. 


A bearer of a Certificate of Registration has the authority to remove an 
official rejection tag or seal placed on a weighing or measuring device by the 
authority of the commissioner; place in service, until such time as an official 
examination can be made, a weighing or measuring device that has been 
officially rejected; place in service, until such time as an official examination 
can be made, a new or used weighing or measuring device and to provide 
service work on commercial weighing and measuring devices. The registered 
serviceperson or service agency is responsible for installing, repairing, and 
adjusting devices such that the devices are adjusted as closely as practicable to 
zero error and comply with all applicable sections of Handbook 44. 


History. 
Acts 1997, ch. 311, § 3. 


47-26-1107. Placed in service reports, equipment rejection/violation 
notices, reporting of service work. 


(a) The commissioner shall furnish each registered serviceperson and 
registered service agency with a sample report form to be known as “Placed In 
Service Report.” Such form shall be executed in triplicate, shall include the 
assigned registration number, and shall be signed by the registered servicep- 
erson who installed the device. This form shall be completed accurately and in 
its entirety immediately after a new or used device is placed in service, with 
the original of the properly executed placed in service report to be forwarded to 
the state weights and measures office within twenty-four (24) hours. The 
duplicate copy of the report shall be given to the owner or operator of the 
device, and the triplicate copy of the report shall be retained by the registered 
serviceperson or agency. This is the only acceptable form for reporting the 
installation of new or used weighing and measuring devices. 

(b) Itis the responsibility of any registered or unregistered person or agency 
that sells or conveys a weighing or measuring device to an individual or 
establishment in this state, that will be used for commercial purposes, to 
complete and forward a placed in service report to the state weights and 
measures office as outlined in subsection (a). The placed in service report shall 
be completed and forwarded to the state weights and measures office regard- 
less of whether the device is installed and/or calibrated on site by Handbook 44 
procedures or factory calibrated and transported to its location for use without 
any additional installation or calibration procedures. 

(c) Aregistered serviceperson shall complete accurately and in its entirety, 
the official notice of equipment rejection/violation, or similar form, left at an 
establishment where a weighing or measuring device has been rejected or 
found in violation by a state weights and measures official. This form must be 
returned to the state weights and measures office within twenty-four (24) 
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hours, together with any official rejection tag(s) removed from the device(s) 
after the device(s) has been brought into compliance. 

(d) The commissioner, as the commissioner deems appropriate, may require 
the reporting or notification by a registered serviceperson or agency of any 
routine or non-routine service work performed on commercial weighing or 
measuring devices. Such reporting or notification shall be in a format and on 
a timeframe as designated by the commissioner. 


History. 
Acts 1997, ch. 311, § 3. 


47-26-1108. Examination and calibration or certification of standards 
and testing equipment. 


A registered serviceperson and a registered service agency shall submit, at 
least biennially (every two (2) years) to the commissioner, for examination and 
certification, any standards and testing equipment that is used, or to be used, 
in the performance of the service and testing functions with respect to 
weighing and measuring devices for which competence is registered. A regis- 
tered serviceperson or agency shall not use in servicing commercial weighing 
or measuring devices any standards or testing equipment that has not been 
certified by the commissioner. Standards calibrated by another state weights 
and measures laboratory that can show current traceability to the National 
Institute of Standards and Technology will also be recognized as standards 
suitable for use by registered servicepersons or service agencies in this state. 
Copies of laboratory certificates from another state weights and measures lab 
must be submitted along with serviceperson license application forms when 
applying for registration in this state. 


History. 
Acts 1997, ch. 311, § 3. 


47-26-1109. Rejection, removal from use, seizure of equipment. 


The commissioner is authorized to reject, remove from use, or seize weighing 
or measuring devices installed, serviced, repaired, or reconditioned by any 
licensed or unlicensed individual or agency for good cause which shall include, 
but not be limited to: taking of unfair advantage of an owner of a device; failure 
to have test equipment or standards certified; failure to use adequate testing 
equipment; failure to adjust commercial or law enforcement devices to comply 
with Handbook 44 subsequent to service, repair, or installation; failure to 
accurately and completely submit required forms to the state weights and 
measures office in the manner prescribed. 


History. 
Acts 1997, ch. 311, § 3. 


47-26-1110. Registration fees — Expiration of certificates — Disposi- 
tion of funds. 


(a) The department shall charge a fee equivalent to eighteen dollars 
($18.00) per year per registered serviceperson. Fach service agency employing 
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more than two (2) registered servicepersons shall pay a service agency 
registration fee equivalent to forty dollars ($40.00) per year. Such service 
agency registration fee shall not exempt the agency or individual from paying 
the required serviceperson registration fee. If an agency has more than one (1) 
office or branch, each office or branch must be licensed as outlined above. 

(b) The commissioner shall establish a system of license renewals at 
alternative intervals which will allow for the distribution of the license 
renewals at alternative intervals and distribute the license workload as 
uniformly as is practicable throughout the calendar year. Licenses issued 
under the alternative method are valid for twenty-four (24) months, and shall 
expire on the last day of the last month of the license period. During a 
transition period, or at any time thereafter when the commissioner determines 
that the volume of work for any given interval is unduly burdensome or costly, 
either licenses or renewals, or both of them may be issued for terms of not less 
than six (6) months nor more than eighteen (18) months. The fee imposed for 
any license under the alternative interval method for a period of other than 
twenty-four (24) months shall be proportionate to the annual fee and modified 
in no other manner, except that the proportional fee shall be rounded to the 
nearest quarter of a dollar ($0.25). While the commissioner will attempt to 
forward certificate of registration renewal forms to all currently licensed 
persons and agencies, it is the licensed person’s and agency’s ultimate 
responsibility to ensure that their registration remains current. 

(c) Athirty-day grace period shall be given to renew licenses. After the grace 
period expires, a twenty-five dollar ($25.00) late fee (not prorated per day) shall 
be levied on each renewal application. 

(d) All funds collected under this part shall be credited to the department as 
expendable receipts to be used for the enforcement of this part. 


History. 
Acts 1997, ch. 311, § 3; 2002, ch. 640, § 22. 


47-26-1111. Reciprocal agreements. 


The commissioner may enter into an informal reciprocal agreement with any 
other state or states with similar registration policies whereby the registered 
servicepersons and the registered service agencies of the party states are 
granted reciprocal authority of certification of standards and testing equip- 
ment. 


History. 
Acts 1997, ch. 311, § 3. 


47-26-1112. Revocation of certificate of registration. 


(a) The commissioner is authorized to suspend or revoke a certificate of 
registration for good cause, which includes, but is not limited to: taking of 
unfair advantage of an owner of a device; failure to have test equipment or 
standards certified; failure to use adequate testing equipment; failure to adjust 
commercial or law enforcement devices to comply with Handbook 44 subse- 
quent to service, repair, or installation; or failure to accurately and completely 
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submit required forms to the state weights and measures office in the manner 
prescribed. 

(b) The commissioner is authorized to suspend or revoke the license of any 
registered serviceperson/registered service agency: 

(1) When, after a formal or informal hearing held following ten (10) days 
notice to the licensee, the commissioner is satisfied that the licensee has 
violated any provision of this part or of any regulation under this part; 
provided, that: 

(A) Upon such hearing the person cited may be heard in person or with 
counsel, or both, may present evidence, and may cross-examine witnesses; 

(B) A full and complete record of such hearing shall be recorded and any 
party to the proceedings, upon request, shall be supplied with a transcript 
of such proceedings at the usual cost; and 

(C) The commissioner is hereby authorized, at the commissioner’s 
discretion, to appoint and designate a hearing officer who shall preside at 
the hearing in the place or in the absence of the commissioner. The hearing 
officer has the power and authority to conduct the same, to administer 
oaths, and make findings of fact, conclusions of law, and the proposed 
order based thereon. If the commissioner concurs, the commissioner shall 
issue the order, or may upon review of the record make such findings, 
conclusions and issue such order as in the commissioner’s discretion the 
record justifies; 

(2) When the licensee has been convicted in any court of competent 
Gieaditnon of violating any provision of this part or of any regulation under 
this part; or 

(3) When the licensee is convicted of any felony. 


History. 
Acts 1997, ch. 311, § 3. 


47-26-1113. Revocation proceedings. 


If the commissioner suspends or revokes a serviceperson/service agency 
license, the revokee may appeal the decision through the appropriate court of 
law in Davidson County. 


History. 
Acts 1997, ch. 311, § 3. 


47-26-1114. Criminal penalties. 


Any person who personally or through such person’s servant or agent, or as 
the servant or agent of another person, commits any prohibited acts in this 
part or pursuant regulations or violates any other provision of this part 
commits a Class C misdemeanor. 


History. 
Acts 1997, ch. 311, § 3. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
111. 
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47-26-1115. Restraining orders and injunctions. 


The commissioner is authorized to apply to any court of competent jurisdic- 
tion for a restraining order, or a temporary or permanent injunction, restrain- 
ing any person from violating any provision of this part. 


History. 
Acts 1997, ch. 311, § 3. 


47-26-1116. Warning in lieu of criminal or civil penalties. 


Nothing in this part shall be construed as requiring the commissioner to 
report for the institution of proceedings under this part, minor violations of 
this part, whenever the commissioner believes that the public interest will be 
adequately served in the circumstances by a suitable oral or written notice or 
warning. 


History. 
Acts 1997, ch. 311, § 3. 


47-26-1117. Rulemaking power of commissioner. 


The commissioner is authorized to enforce this part and the commissioner 
may issue from time to time reasonable rules and regulations for the enforce- 
ment of this part, which shall have the force and effect of law. All rules and 
regulations under this part shall be promulgated by the commissioner, 
pursuant to the Uniform Administrative Procedures Act, compiled in title 4, 
chapter 5. 


History. 
Acts 1997, ch. 311, § 3. 


47-26-1118. Publications. 


The commissioner may publish, from time to time as the commissioner 
deems appropriate, and may supply upon request, lists of registered service- 
persons and registered service agencies. 


History. 
Acts 1997, ch. 311, § 3. 
CHAPTER 27 
[RESERVED] 
CHAPTER 28 


OPEN-END MORTGAGES AND MORTGAGES 
SECURING FUTURE ADVANCES 


Section 

47-28-101. Chapter definitions. 

47-28-102. Securing of future advances authorized. 
47-28-103. Priority of advances. 
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Section 

47-28-104. Prerequisites for priority status. 

47-28-105. Reduction in credit limit — Notice of limitation. 

47-28-106. Obligations of borrower. 

47-28-107. Service of notice. 

47-28-108. Priority of advances. 

47-28-109. Increases or advances exceeding contract limits or not covered by contract. 
47-28-110. Applicability and construction of chapter. 


47-28-101. Chapter definitions. 


(a) As used in this chapter, unless the context otherwise requires: 

(1) “Borrower” under an open-end credit agreement means all persons 
having the right under the terms of the agreement to request or demand 
advances under the agreement; 

(2) “Credit limit” means the maximum amount of principal indebtedness 
which may be outstanding at any one time under a revolving credit 
agreement; 

(3) “Creditor” includes a state or national bank, a state or federal savings 
and loan association, a savings bank, a registrant under the Industrial Loan 
and Thrift Companies Act, compiled in title 45, chapter 5, a state or federal 
credit union, or any other individual, partnership, trust, corporation, or 
other legal entity permitted or authorized to enter into credit transactions 
secured by a mortgage; 

(4) “Mortgage” includes a mortgage, deed of trust, or other conveyance of 
real property securing obligations, except instruments creating or perfecting 
a security interest in fixtures which do not include other real property; 

(5) “Notice of limitation” under an open-end mortgage means the notice 
which the borrower may serve on the creditor to reduce the credit limit, as 
provided by this chapter; 

(6) “Obligatory advance” means an advance which the creditor is required 
to make by agreement with the borrower, whether or not a subsequent event 
beyond the control of the creditor may allow the creditor to cancel the 
obligation to make such advance. Advances shall be deemed obligatory, even 
though made pursuant to a credit agreement or mortgage containing some or 
all of the following provisions: 

(A) The right of the creditor to withhold advances on the occurrence of 
a default until the default is cured, if such default is curable under the 
terms of the agreement; 

(B) The inclusion of a stated or objectively ascertainable date on which 
the obligation to make further advances ends; 

(C) Requirements for procedures to be followed by the borrower to 
activate the obligation to make advances; 

(D) In the case of an open-end mortgage, the right of the creditor, on 
notice to the borrower, to reduce the credit limit, or to withhold advances, 
because of a decrease in the value of the collateral or an adverse change in 
the borrower's credit worthiness; and 

(E) In the case of an open-end mortgage, the right of the creditor, on 
notice to the borrower, to cancel the obligation to make further advances 
thereunder on grounds stated in the open-end credit agreement or 
mortgage; 
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(7) “Open-end credit agreement” means a revolving credit agreement that 
is secured by a mortgage and that is not entered into for commercial 
purposes. Any such agreement shall be included, incorporated by reference 
or referred to in the mortgage, and shall prescribe the terms under which 


advances thereunder are to be made. 


(8) “Open-end mortgage” means a mortgage securing an open-end credit 


agreement; 


(9) “Optional advance” is any advance which is not obligatory; and 
(10) “Revolving credit agreement” means a written agreement between a 
creditor and one (1) or more borrowers, under which: 
(A) It is contemplated that future advances of money or credit may be 
made on the request or demand of the borrower; 
(B) It is contemplated that the principal balance outstanding may 
increase or decrease from time to time; and 
(C) A maximum limit is fixed on the total amount of principal indebt- 
edness that may be outstanding at any time under the agreement. 
(b) A credit agreement or mortgage is for “commercial purposes,” which is 


entered into: 


(1) By an individual, partnership, trust, corporation, or other legal entity 
that is engaged in business or agricultural endeavors; and 
(2) Solely in order to finance such endeavors. 


History. 
Acts 1987, ch. 137, § 1; 1994, ch. 590, §§ 1-3. 


Cross-References. 
Equity participations, title 47, ch. 24. 


Section to Section References. 
This chapter is referred to in § 47-30-114. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 9-704, 9-804. 


Cited: 

Home Fed. Bank, FSB v. First Nat'l] Bank, 
110 S.W.3d 433, 2002 Tenn. App. LEXIS 648 
(Tenn. Ct. App. 2002). 


Comparative Legislation. 

Open-end mortgages and mortgages securing 
future advances: 

Ga. O.C.G.A. § 44-14-1 et seq. 

Mo. Rev. Stat. § 443.055 et seq. 

N.C. Gen. Stat. § 45-67 et seq. 


NOTES TO DECISIONS 


1. Priority. 

Plaintiff bank’s deed of trust had a priority 
interest over defendant bank’s deed of trust 
where: (1) Defendant bank’s deed of trust and 
the related promissory note, despite statements 
to the contrary, clearly provided for optional 
advances inasmuch as they were contingent on 
the approval of a bank officer pursuant to 


Collateral References. 
54A Am. Jur. 2d Mortgages § 64 et seq. 
59 C.J.S. Mortgages § 154 et seq. 


T.C.A. § 47-28-101; and (2) Defendant bank 
had actual notice of the deed of trust held by 
plaintiff bank at the time it made a later 
advancement to the mortgagor. JPMorgan 
Chase Bank v. Fifth Third Bank, N.A., 222 Fed. 
Appx. 444, 2007 U.S. App. LEXIS 285, 2007 
FED App. 5N (6th Cir.). 


Future advances: what amounts to a mort- 
gage for future advances, 1 A.L.R. 1586. 
Mortgages <= 16, 116. 


47-28-102. Securing of future advances authorized. 


A mortgage may provide that it secures not only existing indebtednesses or 
advances made contemporaneously with the execution thereof, but also future 
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advances, whether obligatory, or optional, or both, and whether made under 
open-end credit agreements or otherwise, to the same extent as if such future 
advances were made contemporaneously with the execution of the mortgage, 
even though no advance is made at the time of the execution of the mortgage 
and even though no indebtedness is outstanding at the time any advance is 
made. 


History. 
Acts 1987, ch. 137, § 2. 


47-28-103. Priority of advances. 


(a) The following advances relate back to the time of the recording of the 
mortgage, and are prior and superior to subsequent encumbrances and 
conveyances: 

(1) All advances, whether obligatory or optional, made under an open-end 
mortgage in accordance with this chapter; 

(2) All obligatory advances made under any mortgage securing a revolv- 
ing credit agreement that is not an open-end credit agreement and under 
any obligatory or optional extension, renewal or amendment of such revolv- 
ing credit agreement; provided, that no optional extension, renewal or 
amendment shall increase the advances entitled to priority under this 
subdivision (a)(2) above the maximum amount entitled to priority under the 
original revolving credit agreement; and 

(3) All obligatory advances made under any other mortgage securing 
future advances. 

(b) All obligatory advances made pursuant to an optional increase in the 
credit limit of a revolving credit agreement that is not an open-end credit 
agreement and pursuant to any obligatory or optional extension, renewal or 
amendment of such increase shall relate back to the time of the recording of 
the mortgage securing such revolving credit agreement and are prior and 
superior to subsequent encumbrances and conveyances unless the mortgagee 
has actual notice of an intervening conveyance or encumbrance prior to 
increasing the credit limit. If the mortgagee has actual notice of an intervening 
conveyance or encumbrance prior to increasing the credit limit, all such 
obligatory advances shall relate back to the time of the increase. For the 
purpose of this subsection (b), “actual notice” means knowledge in fact from 
any source by any means. 

(c) Optional advances made under any mortgage securing future advances, 
other than an open-end mortgage, are superior in priority to any intervening 
conveyance or encumbrance unless the mortgagee has actual notice of the 
intervening conveyance or encumbrance prior to exercising the mortgagee’s 
option to make the advance. For the purpose of this subsection (c), “actual 
notice” means knowledge in fact from any source by any means. 


History. Section to Section References. 
Acts 1987, ch. 137, § 3; 1994, ch. 590, §§ 4, 5. This section is referred to in § 47-28-104. 


47-28-104 


Cited: 
Home Fed. Bank, FSB v. First Nat’l Bank, 
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110 S.W.3d 433, 2002 Tenn. App. LEXIS 648 
(Tenn. Ct. App. 2002). 


+ 


NOTES TO DECISIONS 


1. Applicability. 

Plaintiff bank’s deed of trust had a priority 
interest over defendant bank’s deed of trust 
where: (1) Defendant bank’s deed of trust and 
the related promissory note, despite statements 
to the contrary, clearly provided for optional 
advances inasmuch as they were contingent on 


T.C.A. § 47-28-101; and (2) Defendant bank 
had actual notice of the deed of trust held by 
plaintiff bank at the time it made a later 
advancement to the mortgagor. JPMorgan 
Chase Bank v. Fifth Third Bank, N.A., 222 Fed. 
Appx. 444, 2007 U.S. App. LEXIS 285, 2007 
FED App. 5N (6th Cir.). 


the approval of a bank officer pursuant to 


47-28-104. Prerequisites for priority status. 


(a) All open-end mortgages, in order to have the priority provided in 
§ 47-28-103, must contain the following: 

(1) Astatement or other notice conspicuously identifying the mortgage as 
an open-end mortgage; 

(2) Aprovision fixing a stated term for the duration of the open-end credit 
agreement, which term and any extension thereof made pursuant to the 
provisions of the mortgage shall not exceed a total of thirty (30) years from 
the date of the original execution thereof; 

(3) A provision fixing a maximum limit on the total amount of principal 
indebtedness to be secured by the mortgage at any time, i.e., the credit limit, 
which limit shall include precomputed interest and other precomputed 
charges validly included in such principal amount, but shall not include 
other interest, loan charges, commitment fees, brokerage commissions, and 
other charges validly made pursuant to the mortgage, including but not 
limited to, those made or incurred in protecting the efficacy of the security, 
including, without limitation, payment of taxes or insurance premiums, or 
expenses incurred in the collection of the debt or the enforcement of the 
mortgage; 

(4) A conspicuous notice to the borrower of the borrower’s right pursuant 
to this chapter to reduce the limit on the maximum amount of total principal 
indebtedness to be secured under the mortgage, but the inclusion of such 
notice in an open-end credit agreement separate from the mortgage shall be 
deemed compliance with this subdivision (a)(4); and 

(5) A provision, either in the mortgage or in the open-end credit agree- 
ment, governing the duty of the borrower to return checks, credit cards, or 
other devices to obtain further advances on the service by the borrower of a 
notice of limitation, upon notice from the creditor pursuant to the terms of 
the open-end credit agreement. 

(b) All mortgages securing future advances which may be obligatory and 
which are for commercial purposes, in order to have the priority provided in 
§ 47-28-103, must contain a statement or other notice identifying the mort- 
gage as securing obligatory advances and as being for commercial purposes. 


History. 
Acts 1987, ch. 187, § 4; 2005, ch. 16, § 1. 
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47-28-105. Reduction in credit limit — Notice of limitation. 


(a) The credit limit under an open-end mortgage may be reduced by the 
borrower, whether the advances to be made thereunder are obligatory or 
optional, to an amount not less than the amount of principal indebtedness 
shown on the most recent statement of the borrower’s account received by the 
borrower from the creditor, plus the amount of any advances initiated by the 
borrower subsequent to that statement. 

(b)(1) In order to effectuate such a reduction in the credit limit, the borrower 

must: 

(A) Serve a notice of limitation on the creditor substantially in accor- 
dance with the provisions of the mortgage and of this chapter; and 

(B) On or before the effective date of the notice, file a copy thereof for 
recordation in the appropriate register’s office as an amendment to the 
mortgage. 

(2) Upon the recording of a notice of limitation in the appropriate 
register’s office, the notice of limitation becomes irrevocable, and shall not be 
modified, amended, or rescinded. 

(c) In order to be effective, any such notice of limitation must be in 
substantial compliance with the following requirements: 

(1) It must name the creditor on whom the notice is served; 

(2) It must state specifically the reduced credit limit; 

(3) It must state the effective date of such limitation, which date cannot be 
sooner than one (1) regular business day after the date of the service of the 
notice; 

(4) It must name all parties to the open-end credit agreement and the 
mortgage securing the same; 

(5) It must identify with reasonable specificity the real property subject to 
the mortgage; 

(6) It must give any account number assigned to the account of the 
open-end credit agreement; and 

(7) It must be signed by all persons principally obligated to repay 
advances under the open-end credit agreement. 

(d) From and after the service of such a notice of limitation, the borrower 
shall not request or demand any further advances under the open-end credit 
agreement that exceed the credit limit stated in the notice, and the creditor 
will be relieved and released from any obligation or commitment to make 
advances thereunder that exceed that reduced credit limit. 


History. 
Acts 1987, ch. 137, § 5. 


47-28-106. Obligations of borrower. 


The serving and recording of a notice of limitation shall not relieve the 
borrower from the obligation to pay any amounts due or to become due the 
creditor, or from the performance of any other obligations under the open-end 
mortgage, or the agreement which it secures, or any note evidencing obliga- 
tions thereunder. 
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History. 
Arte 1 1987, ch. 137, § 6. 


47-28-107. Service of notice. 


Under this chapter a notice is served on the creditor when it is in fact 
received by the creditor at the address specified in the mortgage; or if no 
address is so specified, in the case of an open-end credit agreement, to the 
address to which requests or demands for advances are to be sent; and in all 
other cases to the address at which payments on the mortgage are to be made. 


History. 
Acts 1987, ch. 137, § 7. 


47-28-108. Priority of advances. 


(a) Any advance made by the creditor: 
(1) Before the effective date of any notice of limitation from the borrower, 
made in accordance with this chapter; or 
(2) In response to a request or demand initiated by the borrower prior to 
the service of an effective notice of limitation, made in accordance with this 
chapter, 
shall be entitled to the same priority as other advances made under that 
agreement, even though that advance increases the total amount of principal 
indebtedness beyond the credit limit fixed in that notice of limitation. 

(b) Any advance made by a creditor after the effective date of a notice of 
limitation (except for advances made in response to requests or demands 
initiated by the borrower prior to the service of an effective notice of limitation) 
that exceeds the credit limit stated in the notice shall not be entitled to priority 
over a conveyance or encumbrance recorded on or before the date of the service 
of the notice of limitation. 

(c) An advance is made by the creditor when the borrower becomes obligated 
to repay it. 


History. 
Acts 1987, ch. 137, § 8. 


47-28-109. Increases or advances exceeding contract limits or not 
covered by contract. 


Notwithstanding the limitations specified in any mortgage, or imposed by a 
borrower by means of serving and recording a notice of limitation: 

(1) Any increase in the principal balance of an indebtedness secured by 
any mortgage as a result of negative amortization or deferred interest; 

(2) Any advance which the creditor is obligated under the terms of the 
mortgage or related agreement or undertaking to make to a third party, or 
any disbursement made by a creditor pursuant to the terms of the mortgage 
to protect the efficacy of the creditor’s security, including, without limitation, 
payment of taxes, insurance premiums, or expenses incurred in making 
repairs to the property or in the collection of the debt or the enforcement of 
the mortgage; 

(3) Any advance made under a construction or home improvement loan 
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agreement contained or referred to in the mortgage; and 

(4) Interest on such advances or disbursements, 
shall be secured by the mortgage, even though the mortgage does not 
specifically provide for future advances, or the advances or disbursements 
cause the amount of the total indebtedness to exceed the principal amounts 
stated in the mortgage, or to exceed the credit limit under an open-end 
mortgage. The priority of the lien of the mortgage, including any advance, 
increase, or disbursement described in this section, shall be the same as if such 
advance, increase or disbursement was made on the date of the recordation of 
the mortgage. 


History. 
Acts 1987, ch. 137, § 9. 


47-28-110. Applicability and construction of chapter. 


This chapter applies to all loan or credit agreements and mortgages entered 
into from and after June 30, 1987. No provision herein shall be construed to: 

(1) Invalidate a provision of any mortgage or contract entered into prior to 
June 30, 1987; 

(2) Deny or curtail the right to a release of lien where the obligation it 
secures has been fully paid or satisfied; or 

(3) Deny or curtail the right to a partial release except in the case of an 
open-end mortgage. 


History. 110 S.W.3d 433, 2002 Tenn. App. LEXIS 648 
Acts 1987, ch. 137, § 10. (Tenn. Ct. App. 2002). 
Cited: 
Home Fed. Bank, FSB v. First Nat] Bank, 
CHAPTER 29 


COLLECTION OF BAD CHECKS 


Section 

47-29-101. Liability for dishonored check — Damages. 
47-29-102. Handling charge. 

47-29-103. Remedies cumulative. 


47-29-101. Liability for dishonored check — Damages. 


(a) A person who, having executed and delivered to another person a check 
or draft drawn on or payable at a bank or other financial institution, with 
fraudulent intent, which may be inferred as provided by § 39-14-121, either 
stops payment on the check or draft, or allows the check or draft to be 
dishonored by a financial institution because of lack of funds, failure to have an 
account, or lack of an authorized signature of the drawer or necessary 
endorser, is, if found liable to the holder on the check or draft in a civil action, 
hiable for: 

(1) The face amount of the check dishonored; 
(2) Interest at the rate of ten percent (10%) per annum on the face amount 
or the remaining unpaid balance of the check or draft from the date of its 
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execution until payment is made in full; 
(3) Any reasonable service charges incurred by the payee in attempting to 
obtain payment by the bank or other financial institution; 
(4) Court costs incurred in bringing the civil action which is brought by 
the holder to collect on the check or draft; and 
(5) Reasonable attorney fees incurred by the holder. 

(b) This section does not apply to a person who has so allowed a check or 
draft to be dishonored if, within ten (10) days after the holder has given notice 
that the check or draft has not been paid by the financial institution, the 
person pays to the holder the full amount of the check or draft. Such a payment 
is effective for all purposes as of the date it is made. 

(c) For purposes of this section, notice that a check or draft has not been paid 
by the financial institution is considered as having been given at the time that 
the notice was deposited in the regular United States mail, if the notice was 
addressed to either: 

(1) The address printed on the check or draft; or 
(2) The address given by the person in writing to the payee or holder at 
the time the check or draft was issued or delivered. 

(d) If the person who executed and delivered the check does not pay to the 
holder the full amount of the check or draft within thirty (30) days following 
certified mailing of written notice that the check or draft has not been paid and 
that treble damages will be sought, upon finding of fraudulent intent, the 
person is liable for, and the court shall award judgment for, treble the face 
amount of the check or draft. However, the amount awarded in addition to the 
face amount of the check or draft may not exceed five hundred dollars ($500). 

(e) A person must elect whether to pursue the claim either under this 
section or under title 39, chapter 14, part 1. 

(f) Subsection (d) does not apply to a person who has allowed a check or draft 
to be dishonored because of lack of funds, if that person reasonably believed 
that there were sufficient funds in the account to cover the check or draft or if 
the insufficiency of funds is caused by the dishonoring of a check or draft from 
a third party that had been deposited into the account of the person who 
executed the check. 


History. 
Acts 1988, ch. 868, § 5; 1996, ch. 675, § 48; 
2007, ch. 241, § 1. 


Section to Section References. 
This chapter is referred to in § 45-17-112. 
This section is referred to in § 45-17-112. 


Attorney General Opinions. 

Recovery of attorney fees and costs by de- 
ferred presentment service provider, OAG 98- 
070 (3/25/98). 


Cited: 
In re Brigance, 219 B.R. 486, 1998 Bankr. 


LEXIS 296 (Bankr. W.D. Tenn. 1998); Concrete 
Spaces, Inc. v. Sender, 2 S.W.3d 901, 1999 Tenn. 
LEXIS 409 (Tenn. 1999). 


Comparative Legislation. 
Collection of bad checks: 
Ala. Code §§ 6-5-285, 8-8-15. 
Ark. Code §§ 4-60-103, 5-37-301 et seq. 
Ga. O.C.G.A. § 13-6-15. 
Ky. Rev. Stat. Ann. § 514.040. 
Miss. Code Ann. § 97-19-57. 
N.C. Gen. Stat. § 25-3-506. 
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NOTES TO DECISIONS 


1. Fraudulent Intent. 

Trial court was entitled to infer fraudulent 
intent from the maker’s stopping payment on a 
check and failing to pay it after receiving notice 
of its nonpayment; that the check was post- 


dated did not shield the maker from liability. 
Thompson v. Adcox, 63 S.W.3d 783, 2001 Tenn. 
App. LEXIS 597 (Tenn. Ct. App. 2001), review 
or rehearing denied, 63 S.W.3d 783, 2002 Tenn. 
LEXIS 3 (Tenn. 2002). 


47-29-102. Handling charge. 


When any check, draft, or order is not paid by the drawee because the maker 
or drawer did not have an account with or sufficient funds on deposit with the 
financial institution, or the draft, check, or order has an incorrect or insuffi- 
cient signature thereon, the payee of such check, draft, or order is authorized 
to assess a handling charge against such maker or drawer in an amount not to 


exceed thirty dollars ($30.00). 


History. 


Acts 1988, ch. 868, § 5; 2005, ch. 349, § 1. 


Section to Section References. 


Attorney General Opinions. 
Recovery of attorney fees, costs and other 
charges by check casher, OAG 98-070 (3/25/98). 


This section is referred to in §§ 45-5-403, 


45-17-112. 


47-29-103. Remedies cumulative. 


The remedies provided under this chapter shall be in addition to and not in 
lieu of any rights and remedies available under the Uniform Commercial Code 
as provided in chapters 1-9 of this title. 


History. 


Acts 1988, ch. 868, § 5. 


Section 


47-30-101. 
47-30-102. 
47-30-103. 
47-30-104. 
47-30-105. 
47-30-106. 
47-30-107. 
47-30-108. 
47-30-109. 
47-30-110. 


47-30-111. 
47-30-112. 
47-30-113. 
47-30-114. 
47-30-115. 
47-30-116. 
47-30-117. 
47-30-118. 


CHAPTER 30 


HOME EQUITY CONVERSION MORTGAGES 


Short title. 

Chapter definitions. 

Authorized lenders — Designation — Application. 

Compliance — Noncomplying loans unenforceable — Counseling. 

Contract for the payment of interest. 

Contract may require borrower to pay certain taxes, premiums and assessments. 

Fees — Calculation of outstanding loan balance — Prepayment. 

Amount owed by borrower when loan is due — Enforcement of debt. 

Provision of information to the commissioner. 

Lender to provide borrower with name of agent to answer inquiries — Annual 
statement of account. 

Lender’s default — Applicability. 

Borrower’s default — Terms and conditions. 

Notice of foreclosure — Continuation of interest. 

Future advances — Exemption from other law. 

Prohibited acts. 

Rules — Notice of violation — Penalties — Civil actions. 

Legislative intent — Construction with other laws. 

Fannie Mae Reverse Mortgage Loans. 


47-30-101 
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This chapter shall be known and may be cited as the “Home Equity 


Conversion Mortgage Act.” 


History. 
Acts 1993, ch. 410, § 2. 


Compiler’s Notes. 

Acts 1993, ch. 410, § 20 provided that if any 
provisions of that act, which added this part 
and amended § 67-4-409, or the application 
thereof to any person or circumstance, is held 
invalid for any reason by a final nonappealable 
order of any Tennessee or federal court of 
competent jurisdiction, then such court shall 
deem this entire act to be null and void in its 


47-30-102. Chapter definitions. 


entirety and shall give no further force or effect 
to it. The stated legislative intent is that the 
provisions of ch. 410 are not severable; pro- 
vided, that any contract entered into prior to a 
determination of invalidity shall be upheld or 
reformed to the maximum extent possible to 
effect the contract between the parties. 


Section to Section References. 
This chapter is referred to in §§ 45-20-102, 
67-4-409. 


As used in this chapter, unless the context otherwise requires: 

(1) “Authorized lender” or “lender” means: 

(A) A bank, savings and loan association, savings bank, savings insti- 
tution, or credit union chartered under the laws of the United States or of 
Tennessee; 

(B) The Tennessee housing development agency (THDA); provided, that 
such agency has authority by THDA board resolution to issue mortgages 
under this chapter; or 

(C) Any other person authorized to make home equity conversion loans 
by the commissioner of financial institutions; 

(2) “Borrower” means a natural person who occupies and owns in fee 
simple individually, or with another borrower as tenants by the entireties or 
as joint tenants with right of survivorship, an interest in residential real 
property securing a reverse mortgage loan, and who borrows money under a 
reverse mortgage loan; 

(3) “Commissioner” means the commissioner of financial institutions; 

(4) “Counselor” means either: 

(A) An individual who has completed a training curriculum on reverse 
mortgage counseling provided or approved by HUD and whose name is 
maintained on HUD’s list of approved reverse mortgage counselors; or 

(B) Aperson or entity qualified under Fannie Mae guidelines to serve as 
a counselor in consumer education; 

(5) “Equity share” means any compensation, in Particles to interest that 
has accrued on the outstanding balance, that the borrower has paid or 
agrees to pay to the lender at maturity of a reverse mortgage loan, which is 
equal to a percentage of the value of the property securing a reverse 
mortgage loan at maturity; 

(6) “Fannie Mae” means The Federal National Mortgage Association, a 
corporation organized and existing under the laws of the United States; 

(7) “Fannie Mae Reverse Mortgage Loan” means any reverse mortgage 
loan which complies with Fannie Mae guidelines and is purchased or 
securitized by Fannie Mae including a Home Keeper Mortgage Loan; 

(8) “Home equity conversion mortgage loan” means a loan for a definite or 
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indefinite term: 

(A) Secured by a first mortgage or first deed of trust on the principal 
residence of the mortgagor; 

(B) The proceeds of which are disbursed to the mortgagor in one (1) or 
more lump sums, or in equal or unequal installments, either directly by 
the lender or the lender’s agent; 

(C) That requires no repayment until a future time, upon the earliest 
occurrence of one (1) or more events specified in the reverse mortgage loan 
contract; and 

(D) Is labeled clearly on the face of the note and deed of trust or 
mortgage, if a HUD Loan, “This is a Home Equity Conversion Mortgage 
Loan pursuant to Tennessee Code Annotated, Title 47, Chapter 30,” or, if 
itis a Fannie Mae Reverse Mortgage Loan, contains on the face of the note 
and deed of trust or mortgage the words “Home Keeper Mortgage” or 
“Fannie Mae Reverse Mortgage,” pursuant to this chapter; 

(9) “HUD” means the United States department of housing and urban 
development; 

(10) “Outstanding balance” means the current net amount of money owed 
by the borrower to the lender, calculated in accordance with § 47-30-106, 
whether or not the sum is suspended under the terms of the reverse 
mortgage loan agreement or is immediately due and payable; 

(11) “Reverse mortgage” means a mortgage or deed of trust securing a 
home equity conversion loan or reverse mortgage loan; 

(12) “Reverse mortgage loan” means a home equity conversion mortgage 
loan issued under the terms of this chapter; 

(13) “Securitized” means converting mortgages or deeds of trust into 
securities that may be purchased by investors; 

(14) “Shared appreciation” means an agreement by the lender and the 
borrower that, in addition to any interest accruing on the outstanding 
balance of a reverse mortgage loan, the lender may collect an additional 
amount equal to a percentage of any net appreciated value of the property 
during the term of the reverse mortgage loan; and 

(15) “Total annual percentage rate” means the annual average rate of 
interest, which provides the total amount owed at loan maturity when this 
rate is applied to the loan advances, excluding closing costs not paid to third 
parties, over the term of the reverse mortgage loan. 


History. 
Acts 1993, ch. 410, § 3; 1997, ch. 286, §§ 1-3. 


Section to Section References. 
This section is referred to in §§ 47-30-109, 
47-30-114. 


47-30-103. Authorized lenders — Designation — Application. 


(a) No person, firm, or corporation shall engage in the business of making 
reverse mortgage loans, unless such person, firm, or corporation is an autho- 
rized lender. 

(b) The Tennessee housing development agency, and any bank, savings 
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institution, or credit union, shall be designated an authorized lender by 
providing notice, not less than thirty (30) days prior to making any home 
equity conversion loan or reverse mortgage loan, to the commissioner of its 
intent to make such loans and stating an effective date. This notification shall 
be made on a form prescribed by the commissioner and shall contain all 
information required by the commissioner and contain evidence that the 
applicant is an approved Fannie Mae or HUD lender. The commissioner may 
object to the notice by denying the designation prior to the effective date and 
shall state in the objection any reasons therefor. 

(c) Any person, firm, or corporation not included in subsection (b) shall file 
an application for authorization to make reverse mortgage loans, in writing, to 
the commissioner and in the form prescribed by the commissioner. The 
application shall contain the name and complete business address or addresses 
of the applicant and contain evidence that the applicant is an approved Fannie 
Mae or HUD lender. The application shall also include such information the 
commissioner deems necessary to evaluate the applicant. Such information 
may include, but is not limited to, affirmation of financial solvency, all 
capitalization requirements that are required by the commissioner, and the 
character, personal experience and business plan of the applicant. The appli- 
cation shall be accompanied by a nonrefundable fee, payable to the commis- 
sioner in an amount established by rule. If the commissioner approves the 
application, the commissioner shall designate the applicant as an authorized 
lender. 

(d) The commissioner shall maintain a list of authorized lenders. 


History. 
Acts 1993, ch. 410, § 4; 1997, ch. 286, § 4. 


47-30-104. Compliance — Noncomplying loans unenforceable — Coun- 
seling. 


(a) No authorized lender shall issue a reverse mortgage loan contract unless 
it complies with all requirements for participation in HUD’s Home Equity 
Conversion Mortgage Program (or other similar federal reverse mortgage loan 
program from time to time created) and is insured by the federal housing 
administration or other similar federal agency or is a Fannie Mae Reverse 
Mortgage Loan. 

(b) Any home equity conversion loan, reverse mortgage loan, mortgage or 
deed of trust which fails to comply with this chapter is unenforceable as to all 
interest, service fees, and insurance premiums incurred on the loan. 

(c) Prior to accepting an application for a home equity conversion loan, an 
authorized lender shall refer the borrower to a counselor and shall receive 
certification from the counselor that all borrowers have received counseling. 


History. 
Acts 1993, ch. 410, § 5; 1997, ch. 286, § 5. 


47-30-105. Contract for the payment of interest. 


Notwithstanding any other law to the contrary, the parties to a reverse 
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mortgage loan may contract for the payment of interest at a rate which does 
not exceed the rate permitted for home loans under chapter 15 of this title. 
Interest shall be deferred until the earliest occurrence of one (1) or more events 
specified in the reverse mortgage loan contract. Payment of interest on 
deferred interest shall be as agreed upon by the parties to the contract. The 
parties may agree that the deferred interest may be added to the outstanding 
balance of the loan. 


History. 
Acts 1993, ch. 410, § 6. 


47-30-106. Contract may require borrower to pay certain taxes, pre- 
miums and assessments. 


A reverse mortgage loan contract may provide that it is the primary 
obligation of the borrower to pay some or all of the property taxes, hazard 
insurance premiums, private or federal mortgage insurance premiums, and 
assessments, in a timely manner, and that the failure of the borrower to make 
these payments and to provide evidence of payment to the lender may 
constitute grounds for default of the loan. A reverse mortgage loan contract 
shall state that if a borrower fails to pay property taxes, insurance premiums, 
or assessments, the lender may choose, at the lender’s option, to pay the 
amounts due, charge them to the loan, and recalculate regularly scheduled 
payments under the loan to account for the increased outstanding loan 
balance. 


History. 
Acts 1993, ch. 410, § 7. 


Section to Section References. 
This section is referred to in §§ 47-30-102, 
47-30-107, 47-30-112. 


47-30-107. Fees — Calculation of outstanding loan balance — Prepay- 
ment. 


(a) If a reverse mortgage loan contract allows for a change in the payments 
or payment options, the lender may charge a reasonable fee when payments 
are recalculated. 

(b) The reverse mortgage loan contract may provide for: 

(1) Amonthly service fee; 

(2) A fee for mortgage insurance premiums, which may be collected 
monthly or in advance. These fees shall not exceed the monthly service fee 
or insurance premium permitted by HUD for participation in the Home 
Equity Conversion Mortgage Program or by Fannie Mae for a Fannie Mae 
Reverse Mortgage Loan; 

(3) Repair administration fee, which complies with Fannie Mae guide- 
lines or HUD regulations; and 

(4) An equity share, including shared appreciation, if the transaction is a 
Fannie Mae Reverse Mortgage Loan of any principal amount notwithstand- 
ing § 47-24-102. 
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(c) The outstanding loan balance shall be calculated by adding the current 
totals of items described in subdivisions (c)(1)-(4), and subtracting the current 
totals of all reverse mortgage loan payments made by the borrower to the 
lender: 

(1) The sum of all disbursements made by the lender to the borrower, or 
to another party on the borrower’s behalf; 

(2) All taxes, assessments, hazard insurance premiums, mortgage insur- 
ance premiums, monthly service fees, and other similar charges paid to date 
by the lender under § 47-30-106 and not reimbursed by the borrower within 
sixty (60) days of the date payment was made by the lender; 

(3) All actual closing costs the borrower has deferred, if a deferral 
provision is contained in the loan agreement; and 

(4) The total accrued interest to date. 

(d) Prepayment of the reverse mortgage loan, in whole or part, is permitted 
without penalty at any time during the term of the loan. 


History. 
Acts 1993, ch. 410, § 8; 1997, ch. 286, § 6. 


47-30-108. Amount owed by borrower when loan is due — Enforce- 
ment of debt. 


(a) When a reverse mortgage loan, other than a Fannie Mae Reverse 
Mortgage Loan, becomes due, if the borrower mortgaged one hundred percent 
(100%) of the full value of the house, then the amount owed by the borrower 
shall not be greater than: 

(1) The fair market value of the house, minus sale costs; or 
(2) The outstanding balance of the loan, 
whichever amount is less. 

(b) If the borrower mortgaged less than one hundred percent (100%) of the 
full value of the house, the amount owed by the borrower shall not be greater 
than: 

(1) The outstanding balance of the loan; or 
(2) The percentage of the fair market value, minus sale costs, as provided 
in the contract; 
whichever amount is less. 

(c) The lender shall enforce the debt only through the sale of the property 

and shall not obtain a deficiency judgment against the borrower. 


History. 
Acts 1993, ch. 410, § 9; 1997, ch. 286, § 7. 


47-30-109. Provision of information to the commissioner. 


(a) On forms prescribed by the commissioner, all authorized lenders shall 
provide all of the following information to the commissioner for dissemination 
to all counselors who provide counseling to prospective reverse mortgage 
borrowers: 

(1) The borrower’s rights, obligations, and remedies with respect to the 
borrower’s temporary absence from the home, late payments by the lender, 
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and payment default by the lender; 

(2) Conditions or events that require the borrower to repay the loan 
obligation; 

(3) The right of the borrower to mortgage less than the full value of the 
home, if permitted by the reverse mortgage loan contract; 

(4) Either the projected total annual percentage rate, as defined in 

§ 47-30-102, or a table of projected “Total Annual Loan Cost Rates” calcu- 

lated in accordance with § 226.33 of Regulation Z (12 CFR 226.33) of the 

Federal Truth in Lending Act, 15 USC § 1601 et seq. applicable under 

various loan terms and appreciation rates and interest rates applicable at 

sample ages of borrowers; 
(5) Standard closing costs; 
(6) All service fees to be charged during the term of the loan; and 
(7) Other information required by the commissioner. 

(b) Within ten (10) business days after application is made by a borrower, 
but not less than twenty (20) business days before closing of the loan, lenders 
shall provide applicants with the same information required in subsection (a), 
shall inform applicants that reverse mortgage counseling is required before the 
loan can be closed, and shall provide the names and addresses of counselors 
listed with HUD or Fannie Mae. 


History. 
Acts 1993, ch. 410, § 10; 1997, ch. 286, § 9. 


47-30-110. Lender to provide borrower with name of agent to answer 
inquiries — Annual statement of account. 


(a) At the closing of the reverse mortgage loan, the lender shall provide to 
the borrower the name of the lender’s employee or agent who has been 
designated specifically to respond to inquiries concerning reverse mortgage 
loans. This information shall be provided by the lender to the borrower at least 
annually, and whenever the information concerning the designated employee 
or agent changes. 

(b) On an annual basis and when the loan becomes due, the lender shall 
issue to the borrower, without charge, a statement of account regarding the 
activity of the mortgage for the preceding calendar year, or for the period since 
the last statement of account was provided. The statement shall include all of 
the following information for the preceding year: 

(1) The outstanding balance of the loan at the beginning of the statement 
period; 

(2) Disbursements to the borrower; 

(3) The total amount of interest added to the outstanding balance of the 
loan; 

(4) Any property taxes, hazard insurance premiums, mortgage insurance 
premiums, or assessments paid by the lender; 

(5) Payments made to the lender; 

(6) The total mortgage balance owed to date; and 

(7) The remaining amount available to the borrower in reverse mortgage 
loans wherein proceeds have been reserved to be disbursed in one (1) or more 
lump sum amounts. 
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History. 
Acts 1993, ch. 410, § 11. . 


47-30-111. Lender’s default — Applicability. 


(a) A lender’s failure to make loan advances to the borrower under the 
reverse mortgage loan contract shall be deemed the lender’s default of the 
contract. Upon the lender’s default, the lender shall forfeit any right to collect 
interest or service charges under the contract. The lender’s right to recovery at 
loan maturity shall be limited to the outstanding balance as of the date of 
default, minus all interest. Lenders may also be subject to other default 
penalties established by the commissioner. 

(b) Subsection (a) shall not apply if the lender has previously declared the 
borrower in default under § 47-30-112, or if the lender makes the required 
loan advance within the time stated in the mortgage contract or within thirty 
(30) days of receipt of notice from the borrower that the loan advance was not 
received. 


History. 
Acts 1993, ch. 410, § 12. 


47-30-112. Borrower’s default — Terms and conditions. 


A reverse mortgage loan contract may provide for a borrower’s default, 
thereby triggering early repayment of the loan, based only upon one (1) or more 
of the following terms and conditions: 

(1) The borrower fails to maintain the residence as required by the 
contract; 

(2) The borrower sells or otherwise conveys title to the home to a third 
party; 

(3) The borrower dies and the home is not the principal residence of the 
surviving borrower; 

(4) The home is not the principal residence of at least one (1) of the 
borrowers for a period of twelve (12) consecutive months for reasons of 
physical or mental illness; 

(5) For reasons other than physical or mental illness, the home ceases, 
without prior written permission from the lender, to be the principal 
residence of the borrower for a period of ninety (90) consecutive days and is 
not the principal residence during such period of another borrower under the 
loan; 

(6) The borrower fails to pay property taxes, hazard insurance premiums, 
mortgage insurance premiums, service fees or assessments under § 47-30- 
106; or 

(7) The mortgage or deed of trust ceases to constitute a first lien on the 
property securing the reverse mortgage loan. 


History. 
Acts 1998, ch. 410, § 13; 1997, ch. 286, § 10. 


Section to Section References. 
This section is referred to in §§ 47-30-111, 
47-30-113. 
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47-30-113. Notice of foreclosure — Continuation of interest. 


When a borrower’s obligation to repay the reverse mortgage loan is triggered 
under § 47-30-112, in addition to all rights conferred upon owners and 
borrowers under title 35, chapter 5, the lender must give the borrower not less 
than sixty (60) days’ notice of its intent to initiate foreclosure proceedings. If 
the contract so provides, interest will continue to accrue during the sixty-day 
period. 


History. 
Acts 1998, ch. 410, § 14. 


47-30-114. Future advances — Exemption from other law. 


(a) A reverse mortgage may provide that it secures not only existing 
indebtedness or advances made contemporaneously with the execution 
thereof, but also future advances, whether obligatory or optional, or both, and 
whether made under open-end credit agreements or otherwise, to the same 
extent as if such future advances were made contemporaneously with the 
execution of the mortgage, even though no advance is made at the time of the 
execution of the mortgage and even though no indebtedness is outstanding at 
the time any advance is made. 

(b) All advances made under a reverse mortgage, whether obligatory or 
optional, relate back to the time of the recording of the mortgage, and are prior 
and superior to subsequent encumbrances and conveyances, if made in 
accordance with this chapter. 

(c) All reverse mortgages, in order to have the priority provided in this 
section, must contain a statement or notice essentially equivalent to that set 
forth in § 47-30-102. 

(d) A reverse mortgage or reverse mortgage loan made in accordance with 
this chapter is exempt from chapter 28 of this title. 


History. 
Acts 1993, ch. 410, § 15. 


47-30-115. Prohibited acts. 


Reverse mortgage lenders are prohibited from engaging in any of the 
following acts in connection with the making, servicing, or collecting of a 
reverse mortgage loan: 

(1) Misrepresenting material facts, making false promises, or engaging in 

a course of misrepresentation through agents or otherwise; 

(2) Failing to disburse funds in accordance with the terms of the reverse 
mortgage loan contract or other written commitment; 

(3) Improperly refusing to issue a release of a mortgage; 

(4) Engaging in any action or practice that is unfair or deceptive, or that 
operates a fraud on any person; 

(5) Contracting for or receiving shared appreciation, except that this 
subdivision (5) shall not apply to any Fannie Mae Reverse Mortgage Loan; 

(6) Closing a reverse mortgage loan without receiving certification from a 
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counselor that the borrower has received counseling on the advisability of a 
reverse mortgage loan and the appropriate reverse mortgage loan for the 
borrower; or 

(7) Failing to comply with this chapter. 


History. 
Acts 1998, ch. 410, § 16; 1997, ch. 286, § 11. 


47-30-116. Rules — Notice of violation — Penalties — Civil actions. 


(a) The commissioner shall adopt rules necessary to implement and enforce 
this chapter. Upon finding probable cause to believe that an authorized lender 
or any other person, firm, or corporation is in violation of this chapter, or of any 
law or any rule or regulation of this state, the United States, or an agency of 
the state or the United States, the commissioner shall, after affording 
reasonable notice and opportunity to be heard to the lender, order the lender 
to cease and desist from the violation. 

(b) If a lender fails to comply with or appeal the commissioner’s cease and 
desist order, the lender is subject to a civil penalty of one thousand dollars 
($1,000) for each violation that is the subject of the cease and desist order. The 
penalty imposed under this section is in addition to and not in lieu of penalties 
available under any other law applicable to a reverse mortgage lender. 

(c) Upon a finding that a reverse mortgage lender has violated this chapter, 
the commissioner may revoke, temporarily or permanently, the authority of 
the lender to make reverse mortgage loans. 

(d) A person damaged by a lender’s actions may file an action in civil court 
to recover actual and punitive damages. Attorneys’ fees shall be awarded to a 
prevailing borrower. Nothing in this chapter shall limit any statutory or 
common law right of a person to bring an action in court for any act, nor shall 
this chapter limit the right of the state to punish a person for the violation of 
any law. 


History. 
Acts 19938, ch. 410, § 17. 


47-30-117. Legislative intent — Construction with other laws. 


It is the intent of the general assembly to authorize reverse mortgage loans 
under the provisions, terms and conditions imposed by this chapter. Nothing in 
this chapter shall be construed to apply to or restrict any loan, mortgage, or 
deed of trust which is valid under any other provision. 


History. 
Acts 1993, ch. 410, § 18. 


47-30-118. Fannie Mae Reverse Mortgage Loans. 


(a) When a Fannie Mae Reverse Mortgage Loan becomes due, the amount 
owed by the borrower shall not be greater than: 
(1) The fair market value of the house; or 

(2) The outstanding balance of the loan, including any equity share, if 
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applicable under the terms of the contract, 


whichever is less. 


(b) The lender shall enforce the debt only through the sale of the property 
and shall not obtain a deficiency judgment against the borrower. 


History. 
Acts 1997, ch. 286, § 8. 


CHAPTER 31 
TOBACCO MANUFACTURERS’ ESCROW FUND 


Section 
47-31-101. Short title. 
47-31-102. Chapter definitions. 


47-31-103. Requirements of tobacco product manufacturers. 


47-31-101. Short title. 


This chapter shall be known and may be cited as the “Tennessee Tobacco 
Manufacturers’ Escrow Fund Act of 1999.” 


History. 
Acts 1999, ch. 278, § 2. 


Section to Section References. 

This chapter is referred to in §§ 67-4-1028, 
67-4-1029, 67-4-2602, 67-4-2603, 67-4-2604, 67- 
4-2606. 


Comparative Legislation. 
Tobacco manufacturers’ escrow fund: 
Ala. Code § 6-12-1 et seq. 


Ark. Code § 26-57-260 et seq. 

Ga. O.C.G.A. § 10-13-1 et seq. 

Ky. Rev. Stat. Ann. § 131.600 et seq. 
Mo. Rev. Stat. § 196.1000 et seq. 
N.C. Gen. Stat. § 66-290 et seq. 

Va. Code § 3.2-4200 et seq. 


Cited: 

State v. NV Sumatra Tobacco Trading Co., — 
S.W.3d —, 2013 Tenn. LEXIS 335 (Tenn. Mar. 
28, 2013). 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. Federal Preemption. 
3. Standing. 


1, Constitutionality. 

Enforcement of the Tennessee Tobacco Manu- 
facturers’ Escrow Fund Act of 1999, T.C.A. 
§ 47-31-101 et seq., and T.C.A. § 67-4-2601 et 
seq., did not violate the equal protection rights 
of plaintiffs, tobacco manufacturers or import- 
ers who were not part of the Master Settlement 
Agreement (MSA) between 46 states and do- 
mestic cigarette manufacturers, because, while 
it was true that the Escrow Act distinguished 
among tobacco product manufacturers on the 
basis of whether they had or had not chosen to 
enter into the MSA, that distinction was ratio- 
nally related to Tennessee’s legitimate purpose 
of ensuring a source of recovery from all manu- 
facturers for Tennessee’s potential future costs 
related to cigarette smoking; § 67-4-2601 et 
seq. severed the legitimate, rational purpose of 
preventing non-complaint manufacturers from 


selling their products in Tennessee. S & M 
Brands, Inc. v. Summers, 393 F. Supp. 2d 604, 
2005 U.S. Dist. LEXIS 23216 (M.D. Tenn. 
2005), aff'd, S&M Brands, Inc. v. Summers, 228 
Fed. Appx. 560, 2007 FED App. 283N, 2007-1 
Trade Cas. (CCH) P75673, 2007 U.S. App. 
LEXIS 9218 (6th Cir. Tenn. 2007). 
Enforcement of the Tennessee Tobacco Manu- 
facturers’ Escrow Fund Act of 1999, T:.C.A. 
§ 47-31-101 et seq., and T.C.A. § 67-4-2601 et 
seq., did not violate the substantive due process 
rights of plaintiffs, tobacco manufacturers or 
importers who were not part of the Master 
Settlement Agreement (MSA) between 46 
states and domestic cigarette manufacturers, 
because the Escrow Act was enacted to protect 
Tennessee’s citizens by ensuring that sufficient 
funds were available to compensate Tennessee 
for its expenses in covering the costs caused by 
a non-participating manufacturer’s (NPM) to- 
bacco products and to prevent them from tak- 
ing a free ride on the costs their products 
imposed on Tennessee; § 67-4-2601 et seq. did 
not impose any substantive requirements on 
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NPMs. S & M Brands, Inc. v. Summers, 393 F. 
Supp. 2d 604, 2005 U.S. Dist. LEXIS 23216 
(M.D. Tenn. 2005), affd, S&M Brands, Inc. v. 
Summers, 228 Fed. Appx. 560, 2007 FED App. 
283N, 2007-1 Trade Cas. (CCH) P75673, 2007 
U.S. App. LEXIS 9218 (6th Cir. Tenn. 2007). 


2. Federal Preemption. 

Federal Cigarette Labeling & Advertising 
Act, 15 U.S.C. § 1331 et seq., does not preempt 
Tennessee Tobacco Manufacturers’ Escrow 
Fund Act of 1999, T.C.A. § 47-31-101 et seq., or 
T.C.A. § 67-4-2601 et seq., because the Tennes- 
see tobacco statutes do not impose any require- 
ments pertaining to labeling or promotion, 
much less any that conflict with federal law. S 
& M Brands, Inc. v. Summers, 393 F. Supp. 2d 
604, 2005 U.S. Dist. LEXIS 23216 (M.D. Tenn. 
2005), affd, S&M Brands, Inc. v. Summers, 228 
Fed. Appx. 560, 2007 FED App. 283N, 2007-1 
Trade Cas. (CCH) P75673, 2007 U.S. App. 
LEXIS 9218 (6th Cir. Tenn. 2007). 

Master Settlement Agreement (MSA) en- 
tered into by 46 states and domestic cigarette 
manufacturers, the Tennessee Tobacco Manu- 
facturers’ Escrow Fund Act of 1999, T.C.A. 
§ 47-31-101 et seq., and T.C.A. § 67-4-2601 et 
seq., were immune from challenge on antitrust 
grounds under the state-action doctrine, and 
the Tennessee attorney general was immune 
from liability for enforcing or threatening to 
enforce them on antitrust grounds, because 
they were express actions of Tennessee; the 
statutes were not preempted by the Sherman 
Act, 15 U.S.C. § 1, because they neither man- 
dated nor authorized conduct that necessarily 


Collateral References. 

Validity, Construction, Application, and Ef- 
fect of Master Settlement Agreement (MSA) 
Between Tobacco Companies and Various 
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As used in this chapter: 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 


896 


constituted a violation of antitrust laws in all 
cases. S & M Brands, Inc. v. Summers, 393 F. 
Supp. 2d 604, 2005 U.S. Dist. LEXIS 23216 
(M.D. Tenn. 2005), affd, S&M Brands, Inc. v. 
Summers, 228 Fed. Appx. 560, 2007 FED App. 
283N, 2007-1 Trade Cas. (CCH) P75673, 2007 
U.S. App. LEXIS 9218 (6th Cir. Tenn. 2007). 

Attorney general acting in his official capac- 
ity to enforce the escrow provision T.C.A. § 47- 
31-103(a)(2)(B)(ii), of the Tennessee Tobacco 
Manufacturers’ Escrow Fund Act of 1999 was 
immune from suit in federal court; Tennessee 
had not expressly consented to suit, and given 
retroactive nature of plaintiffs’ due-process 
claim and requested relief, Tennessee’s dignity 
interest as a sovereign government, and the 
quasi-tax nature and treatment of the escrow 
payments, sovereign immunity barred their 
claims in federal court. SM Brands, Inc. v. 
Cooper, 527 F.3d 500, 2008 FED App. 178P, 
2008 U.S. App. LEXIS 10251 (6th Cir. May 13, 
2008). 


3. Standing. 

Tobacco manufacturer assigned its rights to 
any escrow refunds to the wholesaler and, be- 
cause a valid assignment had occurred, the 
wholesaler had U.S. Const. art. 3 standing to 
assert the claim regarding the refund of the 
2003 escrowed funds under T.C.A. § 47-31-103 
of the Tennessee Tobacco Manufacturers’ Es- 
crow Fund Act of 1999, T.C.A. § 47-31-101 et 
seq., and in fact was the only real party in 
interest under Fed. R. Civ. P. 17(a). S & M 
Brands, Inc. v. Summers, 420 F. Supp. 2d 840, 
2006 U.S. Dist. LEXIS 11518 (M.D. Tenn. 
2006). 


States, and State Statutes Implementing 
Agreement; Use and Distribution of MSA Pro- 
ceeds. 25 A.L.R.6th 435. 


(1) “Adjusted for inflation” means increased in accordance with the 
formula for inflation adjustment set forth in exhibit C to the master 


settlement agreement; 


(2) “Affiliate” means a person who directly or indirectly owns or controls, 


is owned or controlled by, or is under common ownership or control with, 
another person. Solely for purposes of this definition, “owns”, “is owned” and 
“ownership” mean ownership of an equity interest, or the equivalent thereof, 
of ten percent (10%) or more, and “person” means an individual, partnership, 
committee, association, corporation or any other organization or group of 
persons; 

(3) “Allocable share” means allocable share as defined in the master 
settlement agreement; 
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(4)(A) “Cigarette” means any product that contains nicotine, is intended 
to be burned or heated under ordinary conditions of use, and consists of or 
contains: 

(i) Any roll of tobacco wrapped in paper or in any substance not 
containing tobacco; 

(ii) Tobacco, in any form, that is functional in the product, which, 
because of its appearance, the type of tobacco used in the filler, or its 
packaging and labeling, is likely to be offered to, or purchased by, 
consumers as a cigarette; or 

(iii) Any roll of tobacco wrapped in any substance containing tobacco 
which, because of its appearance, the type of tobacco used in the filler, or 
its packaging and labeling, is likely to be offered to, or purchased by, 
consumers as a cigarette described in subdivision (4)(A)(i); 

(B) “Cigarette” includes “roll-your-own” (i.e., any tobacco which, be- 
cause of its appearance, type, packaging, or labeling is suitable for use and 
likely to be offered to, or purchased by, consumers as tobacco for making 
cigarettes). For purposes of this definition of “cigarette,” 0.09 ounces of 
“roll-your-own” tobacco constitutes one (1) individual “cigarette;” 

(5) “Master settlement agreement” means the settlement agreement, and 
related documents, entered into in the fall of 1998 by the state and leading 
United States tobacco product manufacturers; 

(6) “Qualified escrow fund” means an escrow arrangement with a feder- 
ally or state chartered financial institution having no affiliation with any 
tobacco product manufacturer and having assets of at least one billion 
dollars ($1,000,000,000) where such arrangement requires that such finan- 
cial institution hold the escrowed funds’ principal for the benefit of releasing 
parties and prohibits the tobacco product manufacturer placing the funds 
into escrow from using, accessing or directing the use of the funds’ principal 
except as consistent with § 47-31-103(a)(2)(B); 

(7) “Released claims” means released claims as defined in the master 
settlement agreement; 

(8) “Releasing parties” means releasing parties as defined in the master 
settlement agreement; 

(9A) “Tobacco product manufacturer” means an entity that after May 26, 

1999, directly and not exclusively through any affiliate: 

(i) Manufactures cigarettes anywhere that such manufacturer in- 
tends to be sold in the United States, including cigarettes intended to be 
sold in the United States through an importer (except where such 
importer is an original participating manufacturer (as defined in the 
master settlement agreement), that will be responsible for the payments 
under the master settlement agreement with respect to such cigarettes 
as a result of subsection II(mm) of the master settlement agreement and 
that pays the taxes specified in subsection II(z) of the master settlement 
agreement, and provided that the manufacturer of such cigarettes does 
not market or advertise such cigarettes in the United States); 

(ii) Is the first purchaser anywhere for resale in the United States of 
cigarettes manufactured anywhere that the manufacturer does not 
intend to be sold in the United States; or 
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(iii) Becomes a successor of an entity described in subdivision (9)(A)(i) 


or (ii). 


¢ 


(B) “Tobacco product manufacturer” does not include an affiliate of a 
tobacco product manufacturer unless such affiliate itself falls within any of 


subdivisions (9)(A)(i)-(iii); and 


(10) “Units sold” means the number of individual cigarettes sold in the 
state by the applicable tobacco product manufacturer, whether directly or 
through a distributor, retailer or similar intermediary or intermediaries, 
during the year in question, as measured by excise taxes collected by the 
state on packs or “roll-your-own” tobacco containers bearing the excise tax 
stamp of the state. The department of revenue shall promulgate such 
regulations as are necessary to ascertain the amount of state excise tax paid 
on the cigarettes of such tobacco product manufacturer for each year. 


History. 
Acts 1999, ch. 278, § 3; 2000, ch. 936, §§ 1- 
11. 


Section to Section References. 
This section is referred to in §§ 67-4-1027, 
67-4-2601. 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. Standing. 


1. Constitutionality. 

Cigarette importer had standing to challenge 
the enactment and enforcement of the Tennes- 
see Tobacco Manufacturers’ Escrow Fund Act of 
1999 (Act), T.C.A. § 47-31-101 et seq., and 
T.C.A. § 67-4-2601 et seq., because it alleged 
that it was directly affected by the penalties 
imposed by the statutes. S & M Brands, Inc. v. 
Summers, 393 F. Supp. 2d 604, 2005 U.S. Dist. 
LEXIS 23216 (M.D. Tenn. 2005), affd, S&M 
Brands, Inc. v. Summers, 228 Fed. Appx. 560, 
2007 FED App. 283N, 2007-1 Trade Cas. (CCH) 


Collateral References. 

Validity, Construction, Application, and Ef- 
fect of Master Settlement Agreement (MSA) 
Between Tobacco Companies and Various 


P75673, 2007 U.S. App. LEXIS 9218 (6th Cir. 
Tenn. 2007). 


2. Standing. 

Tobacco manufacturer assigned its rights to 
any escrow refunds to the wholesaler and, be- 
cause a valid assignment had occurred, the 
wholesaler had U.S. Const. art. 3 standing to 
assert the claim regarding the refund of the 
2003 escrowed funds under T.C.A. § 47-31-103 
of the Tennessee Tobacco Manufacturers’ Es- 
crow Fund Act of 1999, T.C.A. § 47-31-101 et 
seq., and in fact was the only real party in 
interest under Fed. R. Civ. P. 17(a). S & M 
Brands, Inc. v. Summers, 420 F. Supp. 2d 840, 
2006 U.S. Dist. LEXIS 11518 (M.D. Tenn. 
2006). 


States, and State Statutes Implementing 
Agreement; Use and Distribution of MSA Pro- 
ceeds. 25 A.L.R.6th 435. 


47-31-103. Requirements of tobacco product manufacturers. 


(a) Any tobacco product manufacturer selling cigarettes to consumers 
within the state of Tennessee, whether directly or through a distributor, 
retailer or similar intermediary or intermediaries, after May 26, 1999, shall do 


one of the following: 


(1) Become a participating manufacturer, as defined in § IIGj) of the 
master settlement agreement, and generally perform its financial obliga- 
tions under the master settlement agreement; or 

(2)(A) Place into a qualified escrow fund by April 15 of the year following 

the year in question the following amounts, as such amounts are adjusted 
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for inflation: 

(i) 1999: $0.0094241 per unit sold after May 26, 1999; 

(ii) 2000: $0.0104712 per unit sold; 

(iii) For each of 2001 and 2002: $0.0136125 per unit sold; 

(iv) For each of 2003 through 2006: $0.0167539 per unit sold; and 

(v) For each of 2007 and each year thereafter: $0.0188482 per unit 
sold. 

(B) A tobacco product manufacturer that places funds into escrow 
pursuant to subdivision (a)(2)(A) shall receive the interest or other 
appreciation on such funds as earned. Such funds themselves shall be 
released from escrow only under the following circumstances: 

(i) To pay a judgment or settlement on any released claim brought 
against such tobacco product manufacturer by the state or any releasing 
party located or residing in the state. Funds shall be released from 
escrow under this subdivision (a)(2)(B)(i): 

(a) In the order in which they were placed into escrow; and 
(6b) Only to the extent and at the time necessary to make payments 
required under such judgment or settlement; 

(ii) To the extent that a tobacco product manufacturer establishes 
that the amount it was required to place into escrow on account of units 
sold in the state in a particular year was greater than the master 
settlement agreement payments, as determined pursuant to § [X(i) of 
the master settlement agreement including after final determination of 
all adjustments, that such manufacturer would have been required to 
make on account of such units sold had it been a participating manu- 
facturer, the excess shall be released from escrow and revert back to 
such tobacco product manufacturer; or 

(iii) To the extent not released from escrow under subdivision 
(a)(2)(B)G) or (ii), funds shall be released from escrow and revert back to 
such tobacco product manufacturer twenty-five (25) years after the date 
on which they were placed into escrow. 

(3) Each tobacco product manufacturer that elects to place funds into 
escrow pursuant to subdivision (a)(2) shall annually certify to the attorney 
general and reporter that it is in compliance with subdivision (a)(2). The 
attorney general and reporter may bring a civil action on behalf of the state 
against any tobacco product manufacturer that fails to place into escrow the 
funds required under this section. Any tobacco product manufacturer that 
fails in any year to place into escrow the funds required under this section 
shall: 

(A) Be required within fifteen (15) days to place such funds into escrow 
as shall bring it into compliance with this section. The court, upon a 
finding of a violation of subdivision (a)(2), may impose a civil penalty, to be 
paid to the general fund of the state, in an amount not to exceed five 
percent (5%) of the amount improperly withheld from escrow per day of 
the violation and in a total amount not to exceed one hundred percent 
(100%) of the original amount improperly withheld from escrow; 

(B) In the case of a knowing violation, be required within fifteen (15) 
days to place such funds into escrow as shall bring it into compliance with 
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this section. The court, upon a finding of a knowing violation of subdivision 
(a)(2), may impose a civil penalty, to be paid to the general fund of the 
state, in an amount not to exceed fifteen percent (15%) of the amount 
improperly withheld from escrow per day of the violation and in a total 
amount not to exceed three hundred percent (300%) of the original amount 
improperly withheld from escrow; and 

(C) In the case of a second knowing violation, be prohibited from selling 
cigarettes to consumers within the state, whether directly or through a 
distributor, retailer or similar intermediary, for a period not to exceed two 


(2) years. 


(b) Each failure to make an annual deposit required under this section 


constitutes a separate violation. 


(c) In any successful action initiated by the attorney general and reporter, 
the court shall order reimbursement to the attorney general and reporter for 
the reasonable costs and expenses of investigation and prosecution of actions 
under subdivision (a)(3), including attorneys’ fees. 


History. 
Acts 1999, ch. 278, § 4; 2000, ch. 936, §§ 12- 
21; 2004, ch. 535, § 1. 


Compiler’s Notes. 

Acts 2004, ch. 535, § 2 provided that, if 
§ 47-31-1038, or any provision thereof, is held 
by a court of competent jurisdiction to be un- 
constitutional due to the enactment of the 
amendment to § 47-31-103, then the amend- 
ment to § 47-31-1038 shall be deemed to be 
repealed in its entirety, and § 47-31-103 shall 
be restored to its content prior to April 20, 2004, 
as if the amendment had not been enacted. 
Neither any holding of unconstitutionality due 
to the enactment of the amendment to § 47-31- 
103, nor the repeal of the amendment of § 47- 
31-103, shall affect, impair, or invalidate any 
other provision of § 47-31-1038, or the applica- 
tion of such section to any other person or 
circumstance, and such remaining provisions of 


§ 47-31-103, shall at all times continue in full 
force and effect. 


Section to Section References. 
This section is referred to in §§ 47-31-102, 
67-4-2602, 67-4-2604. 


Attorney General Opinions. 

Constitutionality of proposed amendment to 
House Bill 2230 limiting payment of punitive 
damage awards to civil litigation plaintiffs who 
obtain judgments including punitive damages 
in an amount over $50,000,000 against one or 
more of the defendants released from liability 
pursuant to the master settlement agreement, 
OAG 00-069 (4/11/00). 


Cited: 

State v. NV Sumatra Tobacco Trading Co., — 
S.W.3d —, 2013 Tenn. LEXIS 335 (Tenn. Mar. 
28, 2013). 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 

2. Standing. 

3. State Sovereign Immunity. 
1 


. Constitutionality. 

Tennessee attorney general was not entitled 
to Eleventh Amendment immunity in an action 
filed by plaintiffs, tobacco manufacturers or 
importers who were not part of the Master 
Settlement Agreement (MSA) between 46 
states and domestic cigarette manufacturers, 
because plaintiffs were seeking declarations 
that the MSA and the tobacco statutes were 
preempted by federal antitrust law and injunc- 
tive relief enjoining the attorney general from 
enforcing them; nor did the Eleventh Amend- 


ment bar plaintiffs from seeking a request for 
an injunction prohibiting the attorney general 
from enforcing retroactive application of the 
repeal of the Allocable Share Release Provision 
amendment contained in the original version of 
T.C.A. 47-31-103(a)(2)(B)(ii) because an award 
of this type would not constitute an impermis- 
sible award of retroactive monetary relief from 
state funds. S & M Brands, Inc. v. Summers, 
393 F. Supp. 2d 604, 2005 U.S. Dist. LEXIS 
23216 (M.D. Tenn. 2005), aff'd, S&M Brands, 
Inc. v. Summers, 228 Fed. Appx. 560, 2007 FED 
App. 283N, 2007-1 Trade Cas. (CCH) P75673, 
2007 U.S. App. LEXIS 9218 (6th Cir. Tenn. 
2007). 

Enforcement of the Tennessee Tobacco Manu- 
facturers’ Escrow Fund Act of 1999, T.C.A. 
§ 47-31-101 et seq., and T.C.A. § 67-4-2601 et 
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seq., did not violate the First Amendment 
rights of plaintiffs, tobacco manufacturers or 
importers who were not part of the Master 
Settlement Agreement (MSA) between 46 
states and domestic cigarette manufacturers, 
because the attorney general was neither deny- 
ing a benefit to plaintiffs that they could obtain 
by giving up their freedom of speech nor pun- 
ishing plaintiffs for refusing to give up their 
free speech rights, and therefore the unconsti- 
tutional conditions doctrine did not apply. S & 
M Brands, Inc. v. Summers, 393 F. Supp. 2d 
604, 2005 U.S. Dist. LEXIS 23216 (M.D. Tenn. 
2005), affd, S&M Brands, Inc. v.Summers, 228 
Fed. Appx. 560, 2007 FED App. 283N, 2007-1 
Trade Cas. (CCH) P75673, 2007 U.S. App. 
LEXIS 9218 (6th Cir. Tenn. 2007). 
Enforcement of the Tennessee Tobacco Manu- 
facturers’ Escrow Fund Act of 1999, T.C.A. 
§ 47-31-101 et seq., T.C.A. § 67-4-2601 et seq., 
and the Allocable Share Relase Provision con- 
tained in the original version of T.C.A. 47-31- 
103, did not violate the procedural due process 
rights of plaintiffs, tobacco manufacturers or 
importers who were not part of the Master 
Settlement Agreement between 46 states and 
domestic cigarette manufacturers, because the 
statutes applied equally to all cigarette manu- 
facturers or importers that sold cigarettes 
within Tennessee. S & M Brands, Inc. v. Sum- 
mers, 393 F. Supp. 2d 604, 2005 U.S. Dist. 
LEXIS 23216 (M.D. Tenn. 2005), affd, S&M 


Collateral References. 

Validity, Construction, Application, and Ef- 
fect of Master Settlement Agreement (MSA) 
Between Tobacco Companies and Various 
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Brands, Inc. v. Summers, 228 Fed. Appx. 560, 
2007 FED App. 283N, 2007-1 Trade Cas. (CCH) 
P75673, 2007 U.S. App. LEXIS 9218 (6th Cir. 
Tenn. 2007). 


2. Standing. 

Tobacco manufacturer assigned its rights to 
any escrow refunds to the wholesaler and, be- 
cause a valid assignment had occurred, the 
wholesaler had U.S. Const. art. 3 standing to 
assert the claim regarding the refund of the 
2003 escrowed funds under T.C.A. § 47-31-103, 
and in fact was the only real party in interest 
under Fed. R. Civ. P. 17(a). S & M Brands, Inc. 
v. Summers, 420 F. Supp. 2d 840, 2006 U.S. 
Dist. LEXIS 11518 (M.D. Tenn. 2006). 


3. State Sovereign Immunity. 

Attorney general acting in his official capac- 
ity to enforce the escrow provision T.C.A. § 47- 
31-103(a)(2)(B)Gi), of the Tennessee Tobacco 
Manufacturers’ Escrow Fund Act of 1999 was 
immune from suit in federal court; Tennessee 
had not expressly consented to suit, and given 
retroactive nature of plaintiffs’ due-process 
claim and requested relief, Tennessee’s dignity 
interest as a sovereign government, and the 
quasi-tax nature and treatment of the escrow 
payments, sovereign immunity barred their 
claims in federal court. SM Brands, Inc. v. 
Cooper, 527 F.3d 500, 2008 FED App. 178P, 
2008 U.S. App. LEXIS 10251 (6th Cir. May 13, 
2008). 


States, and State Statutes Implementing 
Agreement; Use and Distribution of MSA Pro- 
ceeds. 25 A.L.R.6th 435. 


CHAPTER 32 


RESIDENTIAL CLOSING FUNDS DISTRIBUTION ACT 
OF 2005 


Section 

47-32-101. 
47-32-102. 
47-32-1083. 
47-32-104. 
47-32-105. 
47-32-106. 
47-32-107. 


Short title. 
Chapter definitions. 
Application. 


Noncompliance. 


47-32-101. Short title. 


Disbursement of loan funds to settlement agent. 
Disbursement of funds by settlement agent from escrow or settlement account. 


Violations — Liability — Penalties — Frivolous actions. 


This chapter shall be known and may be cited as the “Residential Closing 


Funds Distribution Act of 2005.” 
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History. Interpretation of Residential Closing Funds 
Acts 2005, ch. 273, § 2. Distribution Act, OAG 06-048 (3/15/06). 


Attorney General Opinions. 
Interpretation of Residential Closing Funds 
Distribution Act of 2005, OAG 06-014 (1/19/06). 


47-32-102. Chapter definitions. 


As used in this chapter, unless the context otherwise requires: 

(1) “Agricultural land” means land used for agriculture, as defined in 
§ 1-3-105; 

(2) “Commercial real estate,” for purposes of this chapter only, means any 
real estate used for any business purpose, including one (1) to four (4) 
residential units or parcels of unimproved, residential property sold to a 
person for the purpose of constructing, renovating or developing the property 
for resale or lease; 

(3) “Disbursement of loan funds” means the delivery of the loan funds by 
the mortgage lender to the settlement agent in one (1) or more of the 
following forms: 

(A) Cash; 
(B) Federal funds wire transfer including electronic payment, as de- 

fined in federal reserve regulation CC (12 CFR 229.2(p)); 

(C) Checks issued by the state of Tennessee or a political subdivision of 
the state; 

(D) Cashier’s check, as defined in 12 CFR 229.2(i); 

(E) Teller’s check, as defined in 12 CFR 229.2(gg), that is issued by a 
financial institution and drawn or payable through a financial institution; 

(F) Checks issued by an instrumentality of the United States organized 

and existing under the Farm Credit Act of 1971, compiled in 12 U.S.C. 

§ 2001 et seq.; 

(G) A direct deposit by a financial institution to the account of a 
settlement agent held in the same institution; or 

(H) Checks issued from the escrow or trust account of a real estate 
broker licensed pursuant to the Tennessee Real Estate Broker License Act 
of 1973, compiled in title 62, chapter 13, and drawn on or payable through 

a financial institution within the same federal reserve check processing 

region as the location of the settlement agent in an amount not to exceed 

the earnest money paid by the purchaser and collected in the escrow or 
trust account; 

(4) “Disbursement of settlement proceeds” means the payment of any 
proceeds of the transaction by the settlement agent to the persons entitled to 
the proceeds; 

(5) “Dwelling” means a residential structure or mobile home that contains 
one (1) to four (4) family housing units, or individual units of condominiums 
or cooperatives; 

(6) “Financial institution” means a bank, savings and loan association, or 
credit union, the accounts of which are insured by the federal deposit 
insurance corporation or the national credit union administration; 

(7) “Loan closing” means that time agreed upon by the borrower and 
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lender, when the execution of the loan documents by the borrower occurs; 

(8) “Loan documents” means the note evidencing the debt due the lender, 
the deed of trust, or mortgage securing the debt due to the lender, and any 
other documents required by the lender to be executed by the borrower as a 
part of the transaction; 

(9) “Loan funds” means the gross or net proceeds of the loan to be 
disbursed by the lender, in one (1) of the forms identified in subdivision (3), 
at loan closing; 

(10) “Mortgage” means a “mortgage” or “deed of trust” as defined in and 
allowed pursuant to § 66-5-103; 

(11) “Mortgage lender” means any person who, in the regular course of 
business, lends money that is secured by a mortgage or deed of trust on real 
estate. “Mortgage lender” includes a “mortgage loan broker” and “mortgage 
loan servicer”; 

(12) “Mortgage loan” means any loan secured by a mortgage, intended for 
any purpose; 

(13) “Mortgage loan broker” means any person who, for compensation or 
other gain, paid directly or indirectly, or in expectation of compensation or 
other gain, solicits, processes, places, negotiates or originates mortgage 
loans for others, or offers to solicit, process, place, negotiate or originate 
mortgage loans for others, or who close mortgage loans that may be in the 
mortgage loan broker’s own name with funds provided by others and which 
loans are thereafter assigned to the person providing the funding of such 
loans; regardless of whether the acts are done directly or indirectly, through 
contact by telephone, by electric means, by mail, or in person with the 
borrowers or potential borrowers; 

(14) “Mortgage loan servicer” means any person who, in the regular 
course of business, assumes responsibility for servicing and accepting 
payments for a mortgage loan; 

(15) “Settlement” means the time when the settlement agent has received 
the duly executed deed, loan funds, loan documents, and other documents 
and funds required to carry out the terms of the contract between the 
parties, and the settlement agent reasonably determines that prerecorda- 
tion conditions of such contracts have been satisfied. “Parties,” as used in 
this subdivision (15), means the seller, purchaser, borrower, lender and the 
settlement agent; and 

(16) “Settlement agent” means the person, other than a mortgage lender, 
responsible for conducting the settlement and disbursement of the settle- 
ment proceeds, and includes any individual, corporation, partnership, or 
other entity conducting the settlement, collection and disbursement of loan 
proceeds. 


History. This section is referred to in §§ 47-32-104, 
Acts 2005, ch. 273, § 3; 2006, ch. 632, §§ 1,2;  47-32-105. 
2007, ch. 286, § 1. 


Section to Section References. 
This chapter is referred to in § 62-13-101. 
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47-32-103. Application. 


(a) This chapter applies to transactions involving loans made by mortgage 
lenders utilizing settlement agents, which loans shall be secured by deeds of 
trust or mortgages on real estate, on the following: 

(1) Dwellings containing not more than four (4) residential units, regard- 
less of the purpose of such dwellings; 

(2) Vacant lots zoned or designated for use as residential property; or 

(3) Agricultural land. 

(b) This chapter does not apply to transactions involving loans made by 
mortgage lenders on: 

(1) Commercial real estate; or 
(2) Industrial or other real estate not included in subsection (a). 


History. Section to Section References. 
Acts 2005, ch. 273, § 4. This section is referred to in § 47-32-105. 


47-32-104. Disbursement of loan funds to settlement agent. 


(a) A mortgage lender, mortgage loan broker, mortgage loan servicer, or 
other person shall, at or before loan closing, cause disbursement of loan funds, 
in one (1) of the forms identified in § 47-32-102(2), to the settlement agent. 

(b) In any transaction in which the borrower may exercise a right of 
rescission under the federal Truth-in-Lending Act, compiled in 15 U.S.C. 
§ 1601 et seq., and applicable federal regulations and interpretations, a 
mortgage lender, mortgage loan broker, mortgage loan servicer, or other 
person, shall cause disbursement of loan funds to the settlement agent not 
later than the first business day after the expiration of the rescission period. 


History. 
Acts 2005, ch. 273, § 5. 


47-32-105. Disbursement of funds by settlement agent from escrow or 
settlement account. 


(a) No settlement agent shall disburse any funds from an escrow or 
settlement account in connection with a mortgage loan transaction identified 
in § 47-32-103(a), until: 

(1) Disbursement of loan funds, designated for said mortgage loan, has 
been received by the settlement agent; 

(2) Such additional funds necessary to be provided by the borrower or 
other third party to fully fund the transaction have been received. All 
additional funds required by this subdivision (a)(2) in excess of one thousand 
dollars ($1,000), shall be provided to the settlement agent in one (1) of the 
forms identified in § 47-32-102(2); and 

(3) All documents required to complete the transaction have been ex- 
ecuted and are deemed suitable for recording. 

(b) In any transaction in which the borrower may exercise a right of 
rescission under the federal Truth-in-Lending Act, compiled in 15 U.S.C. 
§ 1601 et seq., and the settlement agent has received loan funds prior to or on 
the first business day after the time the rescission right has expired, the 
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settlement agent shall not disburse any settlement proceeds earlier than the 
first day after the expiration of the rescission period, and the settlement agent 


has determined that the borrower has not exercised the right of rescission. 


History. 
Acts 2005, ch. 273, § 6. 


47-32-106. Noncompliance. 


Failure to comply with this chapter shall not affect the validity or enforce- 
ability of any loan documents. 


History. 
Acts 2005, ch. 273, § 7. 


47-32-1007. Violations — Liability — Penalties — Frivolous actions. 


(a) Any party violating this chapter is liable to any other party suffering a 
loss due to such violation, for any actual damages sustained, plus reasonable 
attorneys’ fees. In addition, any party in violation of this chapter shall pay to 
the other party or parties suffering a loss an amount equal to one thousand 
dollars ($1,000), or double the amount of interest payable on the mortgage loan 
for the first sixty (60) days after the loan closing, whichever amount is greater. 

(b) Any party may bring an action in chancery court for declaratory or 
injunctive relief to prevent any violations of this chapter. 

(c) In any private action commenced under this chapter, upon finding that 
the action is frivolous, without legal or factual merit, or brought for the 
purpose of harassment, the court may require the person instituting the action 
to indemnify the defendant for any damages incurred, including reasonable 
attorneys’ fees and costs. 


History. 
Acts 2005, ch. 273, § 8. 


CHAPTERS 33-49 [RESERVED] 


CHAPTER 50 
MISCELLANEOUS PROVISIONS 


Section 


47-50-101. 
47-50-102. 
47-50-103. 
47-50-104. 
47-50-105. 
47-50-106. 
47-50-107. 
47-50-108. 
47-50-109. 
47-50-110. 
47-50-111. 
47-50-112. 
47-50-113. 
47-50-114. 


Private and corporation seals abolished. 

Assignable instruments — Suit by assignee. 

Written contracts prima facie evidence of consideration. 
Failure of consideration — Defense. 

Nonnegotiable orders for payment of money. 

Action on instruments may be joint or several. 

Action on protested bill may be joint or several. 

Effect of epidemic. 

Procurement of breach of contracts unlawful — Damages. 
Printed contract forms — Certain extracted products. 
Direct molding — Unlawful duplication of goods. 
Contracts to be enforced as written. 

[Reserved.] 

Sales representatives — Commissions. 
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Section 
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47-50-115. Reimbursement of federal excise taxes. 


47-50-116. References to 911 service restricted. 


+ 


47-50-117. Reimbursement of costs associated with clothing anti-theft security tags. 
47-50-118. Refund on purchase price of ticket for cancelled performance or event. 


47-50-101. Private and corporation seals abolished. 


The use of seals in or upon written contracts or other instruments of writing, 
whether of persons or of corporations, is abolished, and the absence of such seal 
therefrom, or its addition thereto, shall not affect its character or validity or 


legal effect in any respect. 


History. 

Code 1858, § 1804 (deriv. Acts 1849-1850, ch. 
20, § 1; 1849-1850, ch. 60, § 1); Shan., § 3213; 
Code 1932, § 7828; Acts 1937, ch. 41, § 1; mod. 
C. Supp. 1950, § 7828 (Williams, §§ 7828, 
7828.1); T.C.A. (orig. ed.), §§ 47-1701, 47-15- 
101. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 193. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 7-408. 

Tennessee Jurisprudence, 22 Tenn. Juris., 
Seals and Sealed Instruments, § 1. 


Comparative Legislation. 
Miscellaneous similar provisions: 
Ala. Code § 8-1-1 et seq. 

Ga. O.C.G.A. § 14-5-1 et seq. 

Ky. Rev. Stat. Ann. § 271B.3-020. 
Miss. Code Ann. § 75-19-1 et seq. 
Mo. Rev. Stat. § 431.010 et seq. 
N.C. Gen. Stat. § 47-41.1 et seq. 
Va. Code § 11-3. 


Cited: 
First Nat'l Bank v. Shook, 100 Tenn. 436, 45 
S.W. 338, 1897 Tenn. LEXIS 134 (1898). 


NOTES TO DECISIONS 


Analysis 


. In General. 
. Seal on Release. 
. Corporation Seals. 


— Whe 


. In General. 

In all suits at law upon sealed instruments, 
the defendant might plead and give in evidence 
all matters of defense to such suits that he 
could, under the existing laws and rules of 
evidence, plead or give in evidence in a suit 
upon unsealed instruments. Franklin v. Ezell, 
33 Tenn. 497, 1853 Tenn. LEXIS 79 (1853); 
Mullins v. Jones, 38 Tenn. 517, 1858 Tenn. 
LEXIS 216 (Tenn. Dec. 1858). 

The last clause completely abolishes the dis- 
tinction between sealed and unsealed instru- 
ments of writing. McClung v. Mabry, 2 Shan. 91 
(1876); Garrett v. Belmont Land Co., 94 Tenn. 
459, 29 S.W. 726, 1894 Tenn. LEXIS 59 (1895); 
Cockrum Lumber Co. v. Sterchi, 157 Tenn. 440, 
9 S.W.2d 704, 1928 Tenn. LEXIS 206 (1928). 


2. Seal on Release. 

The fact that a release for personal injuries is 
under seal gives it no added weight, in view of 
this section; and it may be impeached by proof 
of fraud. Southern R. Co. v. Clark, 233 F. 900, 


1916 U.S. App. LEXIS 2525 (6th Cir. Tenn. 
1916). 


3. Corporation Seals. 

Conveyance of land by a corporation must be 
under its seal; but corporations organized and 
existing under the general incorporation stat- 
ute, if they have no seal, may convey lands 
without a seal affixed to the deed. Parker v. 
Bethel Hotel Co., 96 Tenn. 252, 34 S.W. 209, 
1895 Tenn. LEXIS 31, 31 L.R.A. 706 (1895); 
Turner v. Kingston Lumber & Mfg. Co., 106 
Tenn. 1, 58 S.W. 854, 1900 Tenn. LEXIS 126 
(1900). 

Where an unsealed deed is made by a corpo- 
ration created under the general incorporation 
statute, the court will presume that the corpo- 
ration had no seal, and its impression upon the 
instrument is not necessary to the validity of 
the instrument, as would be the case with other 
corporations not organized under that act. 
Turner v. Kingston Lumber & Mfg. Co., 106 
Tenn. 1, 58 S.W. 854, 1900 Tenn. LEXIS 126 
(1900). 

The seal of a corporation to an instrument 
constitutes prima facie evidence that it was 
placed there by proper authority, and that the 
instrument is the act of the corporation. Cock- 
rum Lumber Co. v. Sterchi, 157 Tenn. 440, 9 
S.W.2d 704, 1928 Tenn. LEXIS 206 (1928). 
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47-50-102. Assignable instruments — Suit by assignee. 


Bonds with collateral conditions, bills or notes for specific articles or the 
performance of any duty, nonnegotiable notes for money and accepted orders 
shall be assignable, and suit may be prosecuted by the assignee in the 


assignee’s own name. 


History. 

Code 1858, § 1967 (deriv. Acts 1801, ch. 6, 
§ 54); Shan., § 3516; mod. Code 1932, § 7321; 
T.C.A. (orig. ed.), §§ 47-801, 47-15-102. 


Compiler’s Notes. 

The word “accepted” was inserted before “or- 
ders” in the 1932 Code to give the section the 
meaning set forth in DeLiquero v. Munson, 58 
Tenn. 15 (1872) and to harmonize this section 
with § 47-50-105. 


Textbooks. 
Tennessee Jurisprudence, 3 Tenn. Juris., As- 


signments, §§ 7, 8-11, 42,51, 53; 5 Tenn. Juris., 
Bonds, § 10; 5 Tenn. Juris., Bridges, § 6. 


Cited: 

Spicer v. King Bros. & Co., 136 Tenn. 408, 189 
S.W. 865, 1916 Tenn. LEXIS 145 (1916); Can Do 
Pension & Profit Sharing Plan & Successor 
Plans v. Manier, Herod, Hollabaugh & Smith, 
922 S.W.2d 865, 1996 Tenn. LEXIS 304 (Tenn. 
1996); Clark v. BP Oil Co., 930 F. Supp. 1196, 
1996 U.S. Dist. LEXIS 9482 (E.D. Tenn. 1996). 


NOTES TO DECISIONS 


Analysis 


. Assignable Instruments. 

. —Title Bonds. 

. —Bills and Notes. 

— —Specific Articles. 

— —Performance of Duty. 

. —Nonnegotiable Notes for Money. 
— —Installment Notes. 

— —Conditional Notes. 

. ——Rent Notes. 

10. ——Note Custodia Legis. 

11. ——Due Bill. 

12. — —Payable Out of Fund. 

13. — —Alternative Modes of Payment. 
14. —Accepted Orders. 

15. —Contracts and Claims. 
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16. — —County Contract. 
17. —Wage Contracts. 
18. — —Insurance Policies. 


19. Mode of Assignment. 

20. —Transfer for Collection. 

21. —Transfer Without Endorsement. 
22. —Notice of Assignment. 

23. —Consent. 

24. Effect of Assignment. 

25. Assignor. 

26. —Warranties. 

27. —Liability. 

28. Endorser and Guarantor. 

29. Suit on Instrument. 

30. —Time for Suit. 

31. —Allegations. 

32. —Suit by Payee. 

33. —Suit by Assignee. 

34. ——Mortgage Notes. 

35. ——Assignee of Joint Assignees. 
36. ——Equities and Setoffs. 


1. Assignable Instruments. 


2. —Title Bonds. 

A title bond for the conveyance of land may be 
assigned by the obligee, under this statute. 
Simmons v. Tillery, 1 Tenn. 274, 1808 Tenn. 
LEXIS 14 (1808). 

The possession of a title bond by the assignee 
is prima facie evidence of title in him. Simmons 
v. Tillery, 1 Tenn. 274, 1808 Tenn. LEXIS 14 
(1808). 


3. —Bills and Notes. 


4, ——Specific Articles. 

Note payable in cotton may be assigned. 
Lawrence v. Dougherty, 13 Tenn. 434, 13 Tenn. 
435, 1829 Tenn. LEXIS 51 (1829). 

Notes payable in specific articles, or “in 
board,” are not negotiable. Lawrence v. Dough- 
erty, 13 Tenn. 434, 13 Tenn. 435, 1829 Tenn. 
LEXIS 51 (1829); Moore v. Weir, 35 Tenn. 46, 
1855 Tenn. LEXIS 10 (1855). 


5. ——Performance of Duty. 

An instrument promising to pay a stated sum 
in carpenter’s work is not negotiable. Quinby v. 
Merritt, 30 Tenn. 439, 1850 Tenn. LEXIS 148 
(1850). 

A note or contract payable in labor or service 
is assignable, and the assignee may maintain 
an action in his own name upon it. Martin v. 
Bush, 1 Shan. 99 (1858). 


6. —Nonnegotiable Notes for Money. 

A note is no longer negotiable in this state 
when it is not made payable to order or to 
bearer. Gilley v. Harrell, 118 Tenn. 115, 101 
S.W. 424, 1906 Tenn. LEXIS 85 (1907); Weems 
v. Neblett, 1389 Tenn. 655, 202 S.W. 930, 1917 
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Tenn. LEXIS 133 (1918); Jenkins v. Dawn, 158 
Tenn. 1, 11 S.W.2d 865, 1928 Tenn. LEXIS 116 
(1928). 

A nonnegotiable note is assignable. Dobbins 
v. Carroll, 187 Tenn. 133, 192 S.W. 166, 1916 
Tenn. LEXIS 60 (1917). 

Nonnegotiable instruments were not gov- 
erned by the Negotiable Instruments Law. 
Waggoner v. Dorris, 17 Tenn. App. 420, 68 
S.W.2d 142, 1933 Tenn. App. LEXIS 76 (Tenn. 
Ct. App. 1933). 


7. ——lInstallment Notes. 

A note is nonnegotiable where payable in 
installments, with a provision that “a discount 
of five percent will be allowed if paid within 
fifteen days (earlier than due date of the first 
installment, two months) from date.” The 
amount payable is uncertain. Farmers Loan & 
Trust Co. v. Devear, Hair & Co., 2 Tenn. Civ. 
App. (2 Higgins) 366 (1911). 


8. — —Conditional Notes. 

A note, by which one person binds himself to 
pay to another a certain sum of money when a 
certain suit is determined, if gained by the 
maker, is not a negotiable note. Shelton v. 
Bruce, 17 Tenn. 24, 1836 Tenn. LEXIS 7 (1836). 

A note reciting that it is payable at a fixed 
date after its execution, but containing a provi- 
sion giving power to holder to confess judgment 
“at any time” after its execution, is not nego- 
tiable. First Nat'l] Bank v. Russell, 124 Tenn. 
618, 139 S.W. 734, 1911 Tenn. LEXIS 67 (1911). 


9. ——Rent Notes. 

Rent notes reciting that they are to be void in 
event the property is destroyed before maturity 
are not negotiable, not being an unconditional 
promise to pay. Hight v. McCulloch, 150 Tenn. 
117, 263 S.W. 794, 1923 Tenn. LEXIS 69 (1924). 

Rent notes reciting that they are to be void in 
event of termination of the lease before matu- 
rity date are not negotiable. Schmid v. Baum’s 
Home of Flowers, Inc., 162 Tenn. 439, 37 
S.W.2d 105, 1930 Tenn. LEXIS 108, 75 A.L.R. 
261 (1931). 


10. — —Note Custodia Legis. 

A note for the purchase money for land sold 
and purchased under a decree of the chancery 
court and payable to the clerk and master 
thereof was nonnegotiable and nonassignable 
by him, because it was in the custody of the law 
in a case pending in the court, and as such it 
was not the subject of delivery. Dobbins v. 
Carroll, 137 Tenn. 133, 192 S.W. 166, 1916 
Tenn. LEXIS 60 (1917). 


11. ——Due Bill. 

A due bill for money or for so much money in 
goods is so far a note as to be assignable within 
the section. Marrigan v. Page, 23 Tenn. 247, 
1843 Tenn. LEXIS 70 (1843). 


12. — —Payable Out of Fund. 
Before the Negotiable Instruments Law, 
where payment was stipulated to be “in current 
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funds,” the note was nonnegotiable. Kirkpat- 
rick v. McCullough, 22 Tenn. 171, 1842 Tenn. 
LEXIS 59 (1842). But see §§ 47-3-104, 47-3- 
107. 

If payment is recited to be out of a particular 
fund without binding the maker to pay in all 
events, the note is not negotiable. Rice & 
Hathaway v. Ragland, 29 Tenn. 545, 1850 Tenn. 
LEXIS 30 (1850). 

A note promising to pay a certain sum of 
“borrowed money in State Bank of Tennessee 
and Kentucky” was descriptive of the character 
of funds borrowed, and not of the kind of money 
in which the note was to be paid. Womack v. 
Walling, 60 Tenn. 425, 1872 Tenn. LEXIS 526 
(1873). 


13. — —Alternative Modes of Payment. 

A promise which reserves to maker an option 
to discharge the obligation in money or by the 
performance of some other act was held not to 
be negotiable. Looney v. Pinckston, 1 Tenn. 384, 
1809 Tenn. LEXIS 10 (1809). 

If the note is a promise to pay money and to 
do any other act, it is not, in the sense of 
commercial law, a promissory note. Whiteman 
v. Childress, 25 Tenn. 303, 1845 Tenn. LEXIS 
89 (1845). 

A promissory note, imposing an obligation 
upon the maker in addition to the payment of 
the money, to do some other act, which the law 
would impose upon him independently of that 
obligation, is a negotiable note. The endorsee of 
such paper would, however, take only the 
money obligation; the other provision is mere 
surplusage. Bailey v. Rawley, 31 Tenn. 295, 
1851 Tenn. LEXIS 69 (1851); Baxter v. Stewart, 
36 Tenn. 213, 1856 Tenn. LEXIS 83 (1856). 


14. —Accepted Orders. 

An instrument containing a statement of 
account against defendant for board at a hotel 
up to and dated May 15th, but actually signed 
and delivered on May 12th, with these words 
appended: “you will pay the above amount to 
De L.,” is a mere order to pay money, not the 
assignment of a chose in action requiring notice 
to perfect, under rule of Clodfelter v. Cox, 33 
Tenn. 330, 1853 Tenn. LEXIS 50 (1853). De 
Liquero & Crozier v. Munsoin, 58 Tenn. 15, 
1872 Tenn. LEXIS 220 (1872). 

A mere order to pay money, as distinguished 
from the assignment of a chose in action, does 
not require notice to perfect it. De Liquero & 
Crozier v. Munsoin, 58 Tenn. 15, 1872 Tenn. 
LEXIS 220 (1872). 

The promise of an orderee to notify other 
persons, who might present other orders of the 
drawer, of the existence of the particular order 
presented, and an acknowledgment by orderee 
that a part of the sum named was owing to the 
drawer, followed the next day by a demand for 
acceptance which was not complied with, was 
not an acceptance of the order. An acceptance 
must amount to an absolute promise, verbal or 
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written, to pay the amount according to the 
terms of the order. De Liquero & Crozier v. 
Munsoin, 58 Tenn. 15, 1872 Tenn. LEXIS 220 
(1872). 


15. —Contracts and Claims. 


16. — —County Contract. 

A county warrant, drawn by the county judge 
or chairman of the county court (now county 
mayor) on the county trustee, is prima facie the 
authentication of the claim for which it is given, 
and is a mode of reaching money in the county 
treasury for the payment of county debts, and is 
a voucher to the disbursing officer; but it is not 
negotiable, although made payable to a person 
named or order, or to bearer. Camp v. Knox 
County, 71 Tenn. 199, 1879 Tenn. LEXIS 58 
(1879); Davidson County v. Olwill, 72 Tenn. 28, 
1879 Tenn. LEXIS 3 (1879); Garner v. State, 73 
Tenn. 213, 1880 Tenn. LEXIS 112 (1880); Gib- 
son County v. Rains, 79 Tenn. 20, 1883 Tenn. 
LEXIS 7 (1883). 

A written contract, made by county bridge 
commissioners with a bridge builder, to pay 
him for the purchase and erection of a specified 
bridge, upon the completion of the same, the 
sum of $1,000, “as fast as the tax collector 
should collect the same,” is not negotiable by 
the law merchant, but is assignable under this 
statute, and, by the assignment and delivery of 
such contract, the legal title passes to the 
assignee. Smith v. Hubbard, 85 Tenn. 306, 2 
S.W. 569, 1886 Tenn. LEXIS 45 (1887). 

A contract with a county for the performance 
of public work may be assigned by the contrac- 
tor where the execution of the contract does not 
involve personal trust and confidence. Oak 
Grove Constr. Co. v. Jefferson County, 219 F. 
858, 1915 U.S. App. LEXIS 1674 (6th Cir. Tenn. 
1915), cert. denied, Jefferson County v. Oak 
Grove Constr. Co., 238 U.S. 627, 35 S. Ct. 664, 
59 L. Ed. 1495, 1915 U.S. LEXIS 1687 (1915). 


17. —Wage Contracts. 

An account for wages, earned or unearned, is 
assignable under this section. Spicer v. King 
Bros. & Co., 136 Tenn. 408, 189 S.W. 865, 1916 
Tenn. LEXIS 145 (1916). 

Claim of laborer or materialman against a 
public contractor is assignable. Cass v. Smith, 
146 Tenn. 218, 240 S.W. 778, 1921 Tenn. LEXIS 
14 (1922). 


18. ——Insurance Policies. 

A policy of life insurance, both at common law 
and by force of this statute, is an assignable 
instrument and, when its assignment is not 
forbidden by the policy itself, nor by the consti- 
tution and bylaws of the association, it may, by 
the beneficial owner thereof, be bona fide as- 
signed, in the absence of fraud or a wagering 
contract, so as to pass the legal interest in the 
policy, and enable the assignee to sue thereon 
in his own name. Rison v. T. W. Wilkerson & 
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Co., 35 Tenn. 565, 1856 Tenn. LEXIS 28 (1856); 
Mutual Protection Ins. Co. v. Hamilton, 37 
Tenn. 269, 1857 Tenn. LEXIS 121 (1857); Wil- 
liams v. Carson, 2 Cooper’s Tenn. Ch. 269 
(1875); Western Union Tel. Co. v. State, 68 
Tenn. 516, 1876 Tenn. LEXIS 39 (1875); Gos- 
ling v. Caldwell, 69 Tenn. 454, 1878 Tenn. 
LEXIS 116, 27 Am. Rep. 774 (1878); Tennessee 
Lodge v. Ladd, 73 Tenn. 716, 1880 Tenn. LEXIS 
204 (1880); Scobey v. Waters, 78 Tenn. 551, 
1882 Tenn. LEXIS 223 (1882); Handwerker v. 
Diermeyer, 96 Tenn. 619, 36 S.W. 869, 1896 
Tenn. LEXIS 16 (1896); Quinn v. Catholic 
Knights, 99 Tenn. 80, 41 S.W. 343, 1897 Tenn. 
LEXIS 11 (1897); Clement v. New York Life Ins. 
Co., 101 Tenn. 22, 46 S.W. 561, 1898 Tenn. 
LEXIS 28, 70 Am. St. Rep. 650, 42 L.R.A. 247 
(1898); Union Trust Co. v. Cox, 108 Tenn. 316, 
67 S.W. 814, 1901 Tenn. LEXIS 32 (1901); 
D’Arcy v. Connecticut Mut. Life Ins. Co., 108 
Tenn. 567, 69 S.W. 768, 1902 Tenn. LEXIS 2 
(1902); Cooper v. Wright, 110 Tenn. 214, 75 S.W. 
1049, 1903 Tenn. LEXIS 50 (1903); Box v. 
Lanier, 112 Tenn. 393, 79 S.W. 1042, 1903 Tenn. 
LEXIS 113 (1904); Nashville Trust Co. v. First 
Natl Bank, 123 Tenn. 617, 134 S.W. 311, 1910 
Tenn. LEXIS 30 (1911). 

While this section makes policies of life in- 
surance assignable, yet it plainly does not 
qualify one to take by assignment a policy of life 
insurance where he is disqualified by consider- 
ations of public policy. Russell v. Grigsby, 168 F. 
577, 1909 U.S. App. LEXIS 4469 (6th Cir. Tenn. 
1909), rev'd, 222 U.S. 149, 32 S. Ct. 58, 56 L. 
Ed. 1383, 1911 U.S. LEXIS 1837 (1911), rev'd, 
Ayala v. B & B Realty Co., 337 A.2d 330, 1974 
Conn. Super. LEXIS 315 (Conn. Super. Ct. 
1974). 

Wife’s interest in policy of insurance on hus- 
band’s life may be assigned by wife as security 
for husband’s debts. Central State Bank v. 
Edwards, 21 Tenn. App. 418, 111 S.W.2d 878, 
1937 Tenn. App. LEXIS 46 (Tenn. Ct. App. 
1937). 

A life insurance policy is an assignable in- 
strument and, when not forbidden by the policy 
itself or otherwise, it may be assigned, in ab- 
sence of fraud or a wagering contract, by the 
beneficial owner thereof so as to pass the legal 
interest in the policy and enable the assignee to 
sue thereon in his own name. Volunteer State 
Life Ins. Co. v. Pioneer Bank, 46 Tenn. App. 
244, 327 S.W.2d 59, 1959 Tenn. App. LEXIS 94 
(Tenn. Ct. App. 1959). 


19. Mode of Assignment. 

Notes in suit in the name of the legal owner 
cannot be transferred by delivery; all the trans- 
feree can acquire by the assignment of the 
attorney's receipt given to the true owner is an 
equitable right to the proceeds of the judgment, 
when recovered. Dickson v. Cunningham, 8 
Tenn. 203, 1827 Tenn. LEXIS 34 (1827). 

A note or chose in action may be assigned by 
parol and transferred by delivery, and such sale 
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and transfer of the instrument will carry with it 
the lien or security for its payment. Hopson v. 
Hoge & Lester, 16 Tenn. 153, 1835 Tenn. LEXIS 
63 (1835); Graham v. McCampbell, 19 Tenn. 52, 
1838 Tenn. LEXIS 10, 33 Am. Dec. 126 (1838); 
Cleveland v. Martin, 39 Tenn. 128, 1858 Tenn. 
LEXIS 263 (Tenn. Dec. 1858); De Liquero & 
Crozier v. Munsoin, 58 Tenn. 15, 1872 Tenn. 
LEXIS 220 (1872); McCallum v. Jobe, 68 Tenn. 
168, 1877 Tenn. LEXIS 11 (1877); Clark v. 
Jones, 93 Tenn. 639, 27 S.W. 1009, 1894 Tenn. 
LEXIS 9, 42 Am. St. Rep. 931 (1894). 

The title to a promissory note may be passed 
by parol, without the payee’s endorsement or 
written assignment, and without actual or 
manual delivery of the note; as, where the 
payee proposes to give the note of his surety 
upon a certain note of his payable to a third 
party, in consideration of this surety’s under- 
taking to pay the note on which he is surety for 
such payee, which proposition the surety ac- 
cepts. Such contract operates to pass the title of 
such note, without any endorsement, writing, 
or actual delivery. Gregory v. Ross, 68 Tenn. 
599, 1877 Tenn. LEXIS 59 (1877). 


The transfer of a nonnegotiable note is for 


value though made as collateral security for a 
preexisting debt upon consideration of the 
grant of a definite extension of the time for the 
payment of such debt. Atlanta Guano Co. v. 
Hunt, 100 Tenn. 89, 42 S.W. 482, 1897 Tenn. 
LEXIS 92 (1897). 


20. —Transfer for Collection. 

The provisions in a note that it is not nego- 
tiable do not prevent its transfer to an agent for 
collection for the payee. Equitable Ins. Co. v. 
Harvey, 98 Tenn. 636, 40 S.W. 1092, 1897 Tenn. 
LEXIS 152 (1897). 


21. —Transfer Without Endorsement. 

One who is owner and holder of nonnego- 
tiable, but assignable, notes received from the 
payee without endorsement, and redelivered to 
him for collection without any earmark to show 
that he is not the owner, thus clothing him with 
the apparent ownership thereof, is bound, upon 
the principle of estoppel, by his assignment of 
them to a bona fide assignee as collateral secu- 
rity for the renewal and extension of preexist- 
ing debts. Atlanta Guano Co. v. Hunt, 100 Tenn. 
89, 42 S.W. 482, 1897 Tenn. LEXIS 92 (1897). 


22. —Notice of Assignment. 

Where the assignment of a nonnegotiable 
instrument is accompanied with actual manual 
delivery to the assignee, or by such delivery as 
the nature of the case may admit of, as by 
delivery of a lawyer’s receipt for a note in suit, 
the transfer will be complete without notice to 
the debtor; and this is the rule whether the 
legal title in the instrument passes by the 
assignment or not. Gayoso Sav. Institute v. 
Fellows, 46 Tenn. 467, 1869 Tenn. LEXIS 81 
(1869); Hobson v. Stevenson, 1 Cooper’s Tenn. 
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Ch. 203 (1873); Gosling v. Griffin, 85 Tenn. 737, 
3 S.W. 642, 1875 Tenn. LEXIS 1 (1875); Cornick 
v. Richards, 71 Tenn. 1, 1879-Tenn. LEXIS 24 
(1879); Smith v. Hubbard, 85 Tenn. 306, 2 S.W. 
569, 1886 Tenn. LEXIS 45 (1887). 


23. —Consent. 

The fact that a county does not consent to an 
assignment of part of a fund payable to the 
assignor does not render it invalid. Bank of 
Spring City v. Rhea County, 59 S.W. 442, 1900 
Tenn. Ch. App. LEXIS 99 (1900). 


24, Effect of Assignment. 

The effect of the assignment of nonnegotiable 
paper, made assignable under this statute, is to 
divest the legal property or interest out of the 
holder, and vest it in the assignee. Trezevant v. 
McNeal, 21 Tenn. 352, 1840 Tenn. LEXIS 77 
(1841); Quinby v. Merritt, 30 Tenn. 439, 1850 
Tenn. LEXIS 148 (1850); Simpson v. Moulden, 
43 Tenn. 429, 1866 Tenn. LEXIS 72 (1866); 
Smith v. Hubbard, 85 Tenn. 306, 2 S.W. 569, 
1886 Tenn. LEXIS 45 (1887); Gore v. Poteet, 
101 Tenn. 608, 50 S.W. 754, 1898 Tenn. LEXIS 
110 (1898). 


25. Assignor. 


26. —Warranties. 

The assignor, by his mere assignment of the 
instrument, warrants the title thereof. Boyd v. 
Anderson, 1 Tenn. 438, 1889 Tenn. LEXIS 1 
(1889). 

The word “assign” implies an agreement that 
the assignee shall be permitted to receive the 
money, and that the assignor will not, by any 
act of his, defeat him, and that the assignor will 
not interpose any impediment to the collection 
of the instrument by the assignee from the 
obligor. M’Gee v. Lynch, 4 Tenn. 105, 1816 Tenn. 
LEXIS 31 (1816); Lawrence v. Dougherty, 13 
Tenn. 434, 13 Tenn. 435, 1829 Tenn. LEXIS 51 
(1829). 

The negotiation of a nonnegotiable instru- 
ment by a simple and regular endorsement 
thereof operates as a warranty that the instru- 
ment is genuine and not a forgery, and that the 
parties to it were and are competent to con- 
tract, and the like. Walker v. Clark, 2 Shan. 566 
(1877). 

A purchaser of a chose in action with full 
knowledge through his agent of falsity of im- 
plied warranty in regard to it, cannot recover. 
Freeman v. Citizens’ Natl] Bank, 167 Tenn. 399, 
70 S.W.2d 25, 1933 Tenn. LEXIS 54 (1934). 


27. —Liability. 

The assignment of paper simply assignable, 
and not negotiable, transfers the title, but does 
not operate to make the assignor liable upon 
any implied promise arising out of such assign- 
ment; and he is not liable unless he especially 
contracts. to be so, or is guilty of fraud in the 
transfer; and, in the latter case, he is not liable 
upon the assignment, but by special action for 
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the consideration paid by the assignee. Looney 
v. Pinckston, 1 Tenn. 384, 1809 Tenn. LEXIS 10 
(1809); Boyd v. Anderson, 1 Tenn. 488, 1889 
Tenn. LEXIS 1 (1889); Lawrence v. Dougherty, 
13 Tenn. 434, 13 Tenn. 435, 1829 Tenn. LEXIS 
51 (1829); Plummer v. Keaton, 17 Tenn. 27, 
1836 Tenn. LEXIS 8 (1836); Kirkpatrick v. 
McCullough, 22 Tenn. 171, 1842 Tenn. LEXIS 
59 (1842); Whiteman v. Childress, 25 Tenn. 303, 
1845 Tenn. LEXIS 89 (1845); Union Bank v. 
Smiser, 33 Tenn. 501, 1853 Tenn. LEXIS 80 
(1853); Moore v. Weir, 35 Tenn. 46, 1855 Tenn. 
LEXIS 10 (1855); Simpson v. Moulden, 43 Tenn. 
429, 1866 Tenn. LEXIS 72 (1866); Gore v. Po- 
teet, 101 Tenn. 608, 50 S.W. 754, 1898 Tenn. 
LEXIS 110 (1898). The cases overrule the cases 
of M’Gee v. Lynch, 4 Tenn. 105, 1816 Tenn. 
LEXIS 31 (1816), and Deberry v. Darnell, 13 
Tenn. 450, 13 Tenn. 451, 1830 Tenn. LEXIS 54 
(1830), questioned, Kirkpatrick v. McCullough, 
22 Tenn. 171, 1842 Tenn. LEXIS 59 (1842), to 
the extent that they conflict with this rule. 


28. Endorser and Guarantor. 

Second assignee of nonnegotiable bond could 
not sue first assignor on basis of endorsement, 
since there was no privity between the parties. 
M’Gee v. Lynch, 4 Tenn. 105, 1816 Tenn. LEXIS 
31 (1816). 

The endorser (guarantor) of a nonnegotiable 
note is not liable at law to a remote endorsee on 
a mere blank endorsement. There is in such 
case no privity of contract. M’Gee v. Lynch, 4 
Tenn. 105, 1816 Tenn. LEXIS 31 (1816)But it 
seems that in equity, to avoid circuity of action, 
such liability may be enforcedRiddle & Co. v. 
Mandeville & Jamesson, 9 U.S. 322, 3 L. Ed. 
114, 1809 U.S. LEXIS 442 (1809); Nashville, C. 
& St. L. Ry. v. Marshall County, 161 Tenn. 236, 
30 S.W.2d 268, 1929 Tenn. LEXIS 54 (1929). 

The liability of the endorser of a written 
contract which is not a promissory note is not 
on the endorsement but on the agreement of 
the parties of which the signature is evidence. 
Whiteman v. Childress, 25 Tenn. 303, 1845 
Tenn. LEXIS 89 (1845). 

A guaranty of a nonnegotiable note, where 
there is a mere written assignment, may be 
established by parol proof, it not being an 
undertaking to pay the debt of another, but a 
direct and immediate promise to pay. Hall v. 
Rodgers, 26 Tenn. 536, 1847 Tenn. LEXIS 15 
(1847). 

Where after delivery of a nonnegotiable note 
to the payee but before its maturity, one writes 
his name on the back of the note at payee’s 
request to enable the latter to sell it, the one so 
signing does not become an endorser but a 
guarantor. The circumstances indicate a pur- 
pose to guarantee. However, to render him 
liable as guarantor, a new consideration must 
be shown, plaintiff carrying the burden of so 
proving. Weems v. Neblett, 139 Tenn. 655, 202 
S.W. 930, 1917 Tenn. LEXIS 133 (1918). 
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The transferee who takes without consider- 
ation therefor cannot recover against a guaran- 
tor who became such prior to the transfer. 
Weems v. Neblett, 139 Tenn. 655, 202 S.W. 930, 
1917 Tenn. LEXIS 133 (1918). 


29. Suit on Instrument. 


30. —Time for Suit. 

In cases of instruments not negotiable, the 
payor has the last moment of the day on which 
the contract falls due to make payment, and he 
cannot be sued until the next day; but nego- 
tiable paper is an exception to this rule, and 
must be paid within reasonable business hours, 
on the last day. Therefore, a suit may be com- 
menced against the maker and endorser of 
negotiable paper, on the last day after the 
paper has been protested for nonpayment be- 
fore the close of reasonable business hours, and 
the liability of the parties has been fixed by 
notice, because it is then dishonored. Coleman 
v. Ewing, 23 Tenn. 241, 1843 Tenn. LEXIS 67 
(1843); Garland v. West & Co., 68 Tenn. 315, 
1878 Tenn. LEXIS 15 (1878). 


31. —Allegations. 

At common law, to sustain an action upon a 
nonnegotiable contract, though in the form of a 
promissory note, averment of a consideration 
was necessary. Shelton v. Bruce, 17 Tenn. 24, 
1836 Tenn. LEXIS 7 (1836); Brown v. Parks, 27 
Tenn. 294, 1847 Tenn. LEXIS 79 (1847). (But 
see §§ 47-50-103, 47-50-104 since enacted.) See 
also Simpson v. Moore, 65 Tenn. 371, 1873 
Tenn. LEXIS 367 (1873). 


32. —Suit by Payee. 

A former judgment in a suit by the payee of a 
note in his own right, after his sale and transfer 
of the same by delivery, without endorsement 
or assignment, will be no bar to another action 
in the name of the payee for the use of the real 
owner by such previous sale and transfer. Bur- 
ton v. Dees, 12 Tenn. 3, 12 Tenn. 4, 1833 Tenn. 
LEXIS 2 (1833); Conner v. Allen, 40 Tenn. 418, 
1859 Tenn. LEXIS 117 (1859). 

Where suit is brought upon a note in the 
name of the payee alone against the maker, it is 
a good defense that, previous to the bringing of 
the action, the note sued on had been sold and 
delivered to third persons, with the assent of 
the payee, though without his endorsement or 
assignment. Burton v. Dees, 12 Tenn. 3, 12 
Tenn. 4, 1833 Tenn. LEXIS 2 (1833). 

The right to use the name of the nominal 
plaintiff, as where an action is brought on an 
unendorsed note in the name of the payee for 
the use of another, cannot be tested or called in 
question by a plea, or by evidence on the 
hearing, but only by a preliminary rule 
promptly made by affidavit and motion for a 
rule on the beneficial plaintiff to show his 
authority, or that the cause stand dismissed. 
Cage v. Foster, 13 Tenn. 261, 1833 Tenn. LEXIS 
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157 (1833); Lynn v. Glidwell, 16 Tenn. 1, 1832 
Tenn. LEXIS 1 (1832); Wright v. McLemore, 18 
Tenn. 235, 1837 Tenn. LEXIS 6 (1837). 

To an action on an unendorsed note, brought 
in the name of the payee for the use of another, 
pleas that the party for whose use the suit was 
brought had no interest in the note, and that he 
had no authority to bring the suit in the name 
of the payee, were bad on demurrer. Lynn v. 
Glidwell, 16 Tenn. 1, 1832 Tenn. LEXIS 1 
(1832). 

One joint payee of a note may, in a suit upon 
it, use the name of the other payee without his 
consent, and his assignee by the delivery of the 
note will have the same right. Wright v. Mc- 
Lemore, 18 Tenn. 235, 1837 Tenn. LEXIS 6 
(1837); Wolfe v. Tyler, 48 Tenn. 313, 1870 Tenn. 
LEXIS 55 (1870). 

Where suit is brought in the name of the 
payee alone, and the defendant pleads that the 
instrument was transferred by assignment and 
delivery to a certain other person, before the 
institution of the suit, and without any retrans- 
fer or redelivery thereof, the plaintiff must 
reply to the plea by way of denial or avoidance; 
and if he demurs to the same, his suit will be 
dismissed. Where such suit is shown, by a 
proper replication to such plea and by the proof, 
to be prosecuted in fact for the benefit of such 
endorsee or legal owner, it may be maintained. 
Trezevant v. McNeal, 21 Tenn. 352, 1840 Tenn. 
LEXIS 77 (1841); Burk v. Bank of Tennessee, 40 
Tenn. 686, 1859 Tenn. LEXIS 201 (1859); Wolfe 
v. Tyler, 48 Tenn. 313, 1870 Tenn. LEXIS 55 
(1870); Barbee v. Williams, 51 Tenn. 522, 1871 
Tenn. LEXIS 198 (1871). 


33. —Suit by Assignee. 

The statute enables the assignee of nonnego- 
tiable paper to bring suit in his own name, at 
law as well as in equity. Looney v. Pinckston, 1 
Tenn. 384, 1809 Tenn. LEXIS 10 (1809); Law- 
rence v. Dougherty, 13 Tenn. 434, 13 Tenn. 435, 
1829 Tenn. LEXIS 51 (1829); Marrigan v. Page, 
23 Tenn. 247, 1843 Tenn. LEXIS 70 (1848); 
Moore v. Weir, 35 Tenn. 46, 1855 Tenn. LEXIS 
10 (1855); Mutual Protection Ins. Co. v. Hamil- 
ton, 37 Tenn. 269, 1857 Tenn. LEXIS 121 
(1857); Simpson v. Moulden, 43 Tenn. 429, 1866 
Tenn. LEXIS 72 (1866); Gore v. Poteet, 101 
Tenn. 608, 50 S.W. 754, 1898 Tenn. LEXIS 110 
(1898). 

The holder of a nonnegotiable instrument 
may sue the maker in the name of the payee for 
his use. Vincent v. Groom, 9 Tenn. 430, 1830 
Tenn. LEXIS 39 (1830); Wright v. McLemore, 18 
Tenn. 235, 1837 Tenn. LEXIS 6 (1837); Treze- 
vant v. McNeal, 21 Tenn. 352, 1840 Tenn. 
LEXIS 77 (1841); Burk v. Bank of Tennessee, 40 
Tenn. 686, 1859 Tenn. LEXIS 201 (1859); Wolfe 
v. Tyler, 48 Tenn. 313, 1870 Tenn. LEXIS 55 
(1870); Barbee v. Williams, 51 Tenn. 522, 1871 
Tenn. LEXIS 198 (1871). 

Where a person sues as the bearer of a 
nonnegotiable but assignable note, not payable 
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to bearer, and not assigned by the payee, the 
want of the proper payee as a nominal plaintiff 
is matter of form, not in isste upon the plea of 
non est factum and cured by a verdict in favor 
of the plaintiff, and is not fatal in arrest of 
judgment, nor on appeal. Wolfe v. Tyler, 48 
Tenn. 313, 1870 Tenn. LEXIS 55 (1870). 

Certain parties, by a subscription paper, 
agreed to pay the sums annexed to their names. 
The delivery of the subscription paper was an 
assignment thereof to the plaintiff, enabling 
him, by suit in his own name in a court of law, 
to recover the amounts subscribed. Counts v. 
Pierce, 58 Tenn. 561, 1872 Tenn. LEXIS 300 
(1872). 

A cause of action cannot be assigned so as to 
enable the assignee to sue in his own name, 
except in cases expressly provided for by stat- 
ute. New York Guaranty Co. v. Memphis Water 
Co., 107 U.S. 205, 2 S. Ct. 279, 27 L. Ed. 484, 
1882 U.S. LEXIS 1216 (1883); Glenn v. Mar- 
bury, 145 U.S. 499, 12S. Ct. 914, 36 L. Ed. 790, 
1892 U.S. LEXIS 2160 (1892), questioned, 
Aetna Life Ins. Co. v. Moses, 53 S. Ct. 231, 287 
U.S. 530, 77 L. Ed. 477, 1933 U.S. LEXIS 938, 
88 A.L.R. 647 (U.S. Jan. 9, 1933); Smiley v. Bell, 
8 Tenn. 378, 1828 Tenn. LEXIS 15 (1828). 

Assignee of contract as distinguished from 
note has the right to enforce it by suit. Taylor v. 
Goodrich Tire & Rubber Co., 20 Tenn. App. 352, 
98 S.W.2d 1094, 1935 Tenn. App. LEXIS 15 
(Tenn. Ct. App. 1935). 


34. — —Mortgage Notes. 

A suit at law in which the question is whether 
plaintiff has such title to or property in mort- 
gaged chattels as to entitle him to maintain 
action of replevin therefor in his name as as- 
signee of the notes securing the mortgage, such 
suit cannot be so maintained in absence of a 
showing that there was a delivery of the mort- 
gage to him. The mortgage notes secured were 
transferred to plaintiff. Richmond Type & Elec- 
trotype Foundry v. Carter, 133 Tenn. 489, 182 
S.W. 240, 1915 Tenn. LEXIS 111 (1916). 


35. — —Assignee of Joint Assignees. 

An action cannot be maintained, in his own 
name by a person claiming as assignee, upon an 
instrument assignable under the _ statute, 
where the instrument was assigned or en- 
dorsed by the payee specially “to the order of A 
or B,” and the plaintiff claims by an assignment 
of either of them alone, for such endorsement or 
assignment will be construed, by reading the 
word “or” as “and,” as conferring upon them, 
not a separate, but a joint interest in the 
contract, that being the intention as well as the 
legal effect; and one of such assignees is not 
authorized to dispose of the joint interest. The 
holder of such instrument may strike out such 
imperfect assignments, and may sue in the 
name of the payee for the use. Quinby v. Mer- 
ritt, 30 Tenn. 439, 1850 Tenn. LEXIS 148 
(1850). 
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36. — —Equities and Setoffs. 

The assignee of a nonnegotiable instrument 
takes it subject to all the equities and setoffs to 
which it was subject in the hands of the as- 
signor, at the time of the assignment. Boyd v. 
Anderson, 1 Tenn. 438, 1889 Tenn. LEXIS 1 
(1889); Moore v. Weir, 35 Tenn. 46, 1855 Tenn. 
LEXIS 10 (1855). 

After the assignment of an instrument as- 
signable under this statute, a court of law even 
will consider the debt as belonging to the as- 
signee, and will set off a debt due from the 
assignee to the obligor, in the suit of the as- 
signee against the obligor. M’Gee v. Lynch, 4 
Tenn. 105, 1816 Tenn. LEXIS 31 (1816). 

The obligor’s payment or assignable paper, 
made to the payee or prior holder, after its 
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endorsement or assignment and delivery, even 
as collateral security, does not protect him, and 
is no defense to a suit on such note by the 
endorsee or assignee, although the payment 
was made without notice or knowledge of the 
transfer. Gosling v. Griffin, 85 Tenn. 737, 3 S.W. 
642, 1875 Tenn. LEXIS 1 (1875). 

A nonnegotiable note is subject to equities 
existing between the original parties thereto, 
and the fact that it was without consideration 
and procured from the maker by fraud, or when 
he was too intoxicated to care for his property, 
constitutes a good defense in an action on the 
note by a purchaser for value, before maturity, 
and without notice of the existing equities. 
Gilley v. Harrell, 118 Tenn. 115, 101 S.W. 424, 
1906 Tenn. LEXIS 85 (1907). 


47-50-103. Written contracts prima facie evidence of consideration. 


All contracts in writing signed by the party to be bound, or the party’s 
authorized agent and attorney, are prima facie evidence of a consideration. 


History. 

Code 1858, § 1805; Shan., § 3214; Code 
1932, § 7829; T.C.A. (orig. ed.), §§ 47-1702, 
47-15-1083. 


Textbooks. 
Tennessee Jurisprudence, 7 Tenn. Juris., 
Contracts, § 32. 


Law Reviews. 
Contracts — Rescission of Release, Effect of 
Ignorance of Injury, 24 Tenn. L. Rev. 255. 


Cited: 

First Nat’] Bank v. Shook, 100 Tenn. 436, 45 
S.W. 338, 1897 Tenn. LEXIS 134 (1898); Joyner 
v. Johnson, 187 B.R. 598 (E.D. Tenn. 1994); 
Holt v. Wilmoth, 336 S.W.3d 234, 2010 Tenn. 
App. LEXIS 302 (Tenn. Ct. App. Apr. 30, 2010); 
Cumberland Props., LLC v. Ravenwood Club, 
Inc., — S.W.3d —, 2011 Tenn. App. LEXIS 165 
(Tenn. Ct. App. Apr. 5, 2011); In re Estate of 
Brown, — S.W.3d —, 2013 Tenn. LEXIS 308 
(Tenn. Mar. 22, 2013). 


NOTES TO DECISIONS 


Analysis 


1. Pleading and Proof. 
2. Written Releases. 
3. Notes. 


1. Pleading and Proof. 

It is necessary to allege or aver in the plead- 
ings a consideration for all verbal or written 
contracts sued on, except negotiable paper; and 
the burden rests upon the plaintiff to prove a 
consideration for all verbal contracts, but the 
burden lies upon the defendant to overthrow 
the presumption of consideration for all written 
contracts. Roper v. Stone, 3 Tenn. 497, 1 Cooke, 
1813 Tenn. LEXIS 64 (1813); Cummings v. 
Freeman, 21 Tenn. 143, 1840 Tenn. LEXIS 50 
(1840); Brown v. Parks, 27 Tenn. 294, 1847 
Tenn. LEXIS 79 (1847); Jackson Bros. v. Har- 
peth Nat'l Bank, 12 Tenn. App. 464, 1930 Tenn. 
App. LEXIS 88 (1930). 

The burden of overcoming the presumption of 
consideration is upon the party relying on the 
lack of consideration. Douglas v. General Mo- 
tors Acceptance Corp., 205 Tenn. 432, 326 


S.W.2d 846, 1959 Tenn. LEXIS 381 (1959); 
Atkins v. Kirkpatrick, 823 S.W.2d 547, 1991 
Tenn. App. LEXIS 547 (Tenn. Ct. App. 1991). 

In suit for performance of written stock pur- 
chase option, burden was not upon complainant 
to show consideration but on corporation which 
asserted lack of consideration to overcome pre- 
sumption of consideration. McMillin v. Great 
Southern Corp., 63 Tenn. App. 732, 480 S.W.2d 
152, 1972 Tenn. App. LEXIS 267 (Tenn. Ct. 
App. 1972). 

Trial court properly granted summary judg- 
ment in favor of an attorney on his claim for 
fees due from another attorney that he repre- 
sented, as a claim that the fee agreement 
lacked consideration lacked merit because the 
written contract signed by the attorney-client 
was prima facie evidence of consideration un- 
der T.C.A. § 47-50-103; the contingency fee 
agreement between the parties was in writing, 
as required by Tenn. Sup. Ct. R. 8, 1.5(c). Harris 
v. White, — S.W.3d —, 2012 Tenn. App. LEXIS 
314 (Tenn. Ct. App. May 16, 2012), appeal 
denied, — S.W.3d —, 2012 Tenn. LEXIS 688 
(Tenn. Sept. 18, 2012). 


47-50-104 


2. Written Releases. 

Since the abolition of seals, a written release 
without a seal imports a consideration, and is 
effective without any new consideration pass- 
ing; but a written release not signed by the 
releasing party, and without consideration, will 
not be binding on him. Simpson v. Moore, 65 
Tenn. 371, 1873 Tenn. LEXIS 367 (1873); First 
Nat'l Bank v. Shook, 100 Tenn. 436, 45 S.W. 
338, 1897 Tenn. LEXIS 134 (1898); Miller v. 
Fox, 111 Tenn. 336, 76 S.W. 893, 1903 Tenn. 
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LEXIS 28 (1903); Tippett v. Shaw, 4 Tenn. App. 
132, 1926 Tenn. App. LEXIS 172 (1926). 


3. Notes. 

In absence of evidence to contrary a note is 
presumed to be for a valid consideration. Co- 
thron v. Cothron, 21 Tenn. App. 388, 110 S.W.2d 
1054, 1937 Tenn. App. LEXIS 41 (Tenn. Ct. 
App. 1937); State use of Burrow v. Cothron, 21 
Tenn. App. 519, 113 S.W.2d 81, 1937 Tenn. App. 
LEXIS 53 (Tenn. Ct. App. 1937). 


47-50-104. Failure of consideration — Defense. 


The want or failure, in whole or in part, of the consideration of a written 
contract, may be shown as a defense, total or partial, as the case may be, in an 
action on such contract, brought by anyone who is not an innocent and bona 


fide holder. 


History. 

Code 1858, § 1806 (deriv. Acts 1849-1850, ch. 
20, § 1; 1849-1850, ch. 60, § 1); Shan., § 3215; 
Code 1932, § 7830; T.C.A. (orig. ed.), §§ 47- 
1703, 47-15-104. 


Textbooks. 

Tennessee Jurisprudence, 7 Tenn. Juris., 
Contracts, § 88; 13 Tenn. Juris., Fraud and 
Deceit, § 23. 


Law Reviews. 

Contracts — Promise Reasonably Inducing 
Definite and Substantial Action is Binding, 10 
Tenn. L. Rev. 132. 


Cited: 

Pinney v. Tarpley, 686 S.W.2d 574, 1984 
Tenn. App. LEXIS 3353 (Tenn. Ct. App. 1984); 
Holt v. Wilmoth, 336 S.W.3d 234, 2010 Tenn. 
App. LEXIS 302 (Tenn. Ct. App. Apr. 30, 2010). 


NOTES TO DECISIONS 


Analysis 


. Purpose. 

. Failure of Consideration. 

. —Partial. 

. Inadequate Consideration. 


= POON 


. Purpose. 

This section was not intended as an innova- 
tion upon the rules of pleading and evidence. 
Griffin v. Simmons, 61 Tenn. 19, 1872 Tenn. 
LEXIS 336 (1872). 


2. Failure of Consideration. 

A total failure or want of consideration is a 
perfect defense. Griffin v. Simmons, 61 Tenn. 
19, 1872 Tenn. LEXIS 336 (1872). 

Where bank superintendent demanded of 
and accepted from the bank officials a bond in 


accordance with law, the consideration for 
which, upon part of such officials was that the 
officials retain possession of the bank at least a 
reasonable time, on superintendent’s taking 
over the bank the next day, the consideration 
failed, precluding liability on the bond. McCo- 
nnell v. Moore, 157 Tenn. 575, 11 S.W.2d 682, 
1928 Tenn. LEXIS 223 (1928). 


3. —Partial. 

A partial failure of consideration is a defense 
pro tanto. Griffin v. Simmons, 61 Tenn. 19, 1872 
Tenn. LEXIS 336 (1872). 


4. Inadequate Consideration. 

Mere inadequacy of consideration, in the ab- 
sence of fraud, is no defense to a note sued on. 
Griffin v. Simmons, 61 Tenn. 19, 1872 Tenn. 
LEXIS 336 (1872). 


47-50-105. Nonnegotiable orders for payment of money. 


(a) When any person, by a nonnegotiable order in writing, signed by the 
person’s proper hand, directs the payment of any money in the hands of 
another person, to any person whatsoever, or to the bearer, the money shall, by 
virtue thereof, be due and payable to the person to whom the order is drawn 


payable. 


(b) Such order may be put in suit by the person to whom the money is made 
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payable, against the person who drew the same, or against the person on whom 
it is drawn, after acceptance. 

(c) No holder of such order shall prosecute any suit against the drawer, for 
the money therein specified, before the order has been first protested for 
nonacceptance, and notice thereof given to the drawer before action brought. If 


any such action be brought on any such order before such notice and refusal of 


payment by the drawer, the plaintiff shall be nonsuited, and pay costs. 


History. 

Code 1858, §§ 1959-1961 (deriv. Acts 1762, 
ch. 9, §§ 4,5); Shan., §§ 3508-3510; Code 1932, 
§§ 7322-7324; T.C.A. (orig. ed.), §§ 47-802 — 
47-804, 47-15-105 — 47-15-107. 


Textbooks. 
Tennessee Jurisprudence, 3 Tenn. Juris., As- 
signments, § 3; 20 Tenn. Juris., Orders, § 1. 


NOTES TO DECISIONS 


Analysis 


. Orders. 

. —Nonnegotiability. 
—Consideration. 
—Conditional Order. 
—Order or Assignment. 

. —Acceptance. 

Suit Against Drawer. 

. —Suit on Original Contract. 
. Suit Against Drawee. 

10. Acceptance by Drawee. 


1. Orders. 

Where, to the statement of an account 
against a certain person in favor of another 
person, these words are appended: “You will 
please pay the above amount to” a certain 
named third person, the paper is an order to 
pay money, and is not an assignment of the 
account or cause of action. De Liquero & Cro- 
zier v. Munsoin, 58 Tenn. 15, 1872 Tenn. LEXIS 
220 (1872). 


2. —Nonnegotiability. 

Orders were not made negotiable by this 
statute, nor put on the footing of bills of ex- 
change. Harwell v. M’Cullock, 2 Tenn. 275, 1814 
Tenn. LEXIS 18 (1814); Porter v. Dillahunty, 27 
Tenn. 570, 1847 Tenn. LEXIS 134 (1847); John- 
son v. Warden, 1 Shan. 670 (1876). 
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3. —Consideration. 

Where a creditor took his debtor’s order for 
money which was accepted, and the creditor 
relying on such acceptance allowed the claim 
against the original debtor to be barred by 
limitation, there was a sufficient consideration 
to support the acceptance though the order was 
not received by the creditor as a technical 
satisfaction of the debt, and though it turned 
out that the acceptor owed nothing to the 
debtor. Chattanooga Grocery Co. v. Livingston, 
59 S.W. 470, 1900 Tenn. Ch. App. LEXIS 103 
(1900). 


4. —Conditional Order. 
Defendant endorsed on an order for the pay- 


ment of money his acceptance: “The Knoxville 
Southern Railroad ... owes me a large sum of 
money ... for which I have instituted suit .... 
Now, I accept the within order, to be paid so 
soon as I receive money to pay same, for an 
account of the money due me as above set out.” 
Plaintiff alleged that the suit mentioned had 
been decided in favor of defendant. The decla- 
ration was not demurrable in that actual re- 
ceipt of the money was not averred. Chatta- 
nooga Grocery Co. v. Livingston, 59 S.W. 470, 
1900 Tenn. Ch. App. LEXIS 103 (1900). 


5. —Order or Assignment. 

An order in favor of his creditor, drawn by the 
creditor of a company, upon a certain person 
who was then the treasurer of the company, but 
intended and treated by the parties and by the 
company as an order upon him in his official 
capacity, and verbally accepted by him by his 
verbally agreeing to pay the creditor out of 
what might be due the drawer on settlement, 
and by his agreeing with the creditor to hold 
the fund for that purpose, and then taking and 
holding the order and the drawer’s note for the 
indebtedness as the agent of the drawee, with- 
out formal notice to the company, except such 
as was implied from the presentation of the 
order to its treasurer, and his verbal agreement 
to pay it, such accepted order operated as an 
assignment and appropriation of the fund in 
the hands of the company, and prevailed over a 
judgment creditor, with nulla bona return of 
execution, subsequently attaching the fund. 
McLin & Henry v. Wheeler, 37 Tenn. 687, 1858 
Tenn. LEXIS 98 (1858). 

While it may be sometimes difficult to deter- 
mine whether a paper be an assignment or an 
order, yet their legal effect is widely different. 
An assignment transfers to the assignee all the 
assignor’s right of action so assigned, and ordi- 
narily extinguishes the demand in consider- 
ation of which the assignment was made, and 
ordinarily creates no liability against the as- 
signor. An order does not extinguish precedent 
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demands, nor prevent the payee from bringing 
his action upon the original contract. De Li- 
quero & Crozier v. Munsoin, 58 Tenn. 15, 1872 
Tenn. LEXIS 220 (1872). 


6. —Acceptance. 

An order not itself payable to order or to 
bearer, as required, did not fall within provision 
of Negotiable Instruments Law requiring ac- 
ceptance to be in writing and an acceptance 
thereof may be oral. Ahrens & Ott Mfg. Co. v. 
George Moore & Sons, 131 Tenn. 191, 174 S.W. 
270, 1914 Tenn. LEXIS 98 (1915). 


7. Suit Against Drawer. 

If the order is not paid, an action may be 
maintained by the payee against the drawer, 
either upon the order or the original contract, 
consideration, or demand. Harwell  v. 
M’Cullock, 2 Tenn. 275, 1814 Tenn. LEXIS 18 
(1814); Porter v. Dillahunty, 27 Tenn. 570, 1847 
Tenn. LEXIS 134 (1847); Lancaster v. Arendell, 
49 Tenn. 434, 1871 Tenn. LEXIS 30 (1871); De 
Liquero & Crozier v. Munsoin, 58 Tenn. 15, 
1872 Tenn. LEXIS 220 (1872); Johnson v. War- 
den, 1 Shan. 670 (1876). 

Where it appears that the drawer of an order 
had funds in the hands of the drawee, and 
owing to the negligence of the payee for a long 
time, the money was lost, such fact is a matter 
of defense. Harwell v. M’Cullock, 2 Tenn. 275, 
1814 Tenn. LEXIS 18 (1814); Porter v. Dilla- 
hunty, 27 Tenn. 570, 1847 Tenn. LEXIS 134 
(1847). 

When the suit is against the drawer upon the 
order, there must be proof of demand, protest, 
and notice; but this proof is not necessary 
where the suit is upon the original contract, 
consideration, or demand. Harwell vy. 
M’Cullock, 2 Tenn. 275, 1814 Tenn. LEXIS 18 
(1814); Porter v. Dillahunty, 27 Tenn. 570, 1847 
Tenn. LEXIS 134 (1847); Lancaster v. Arendell, 
49 Tenn. 434, 1871 Tenn. LEXIS 30 (1871); De 
Liquero & Crozier v. Munsoin, 58 Tenn. 15, 
1872 Tenn. LEXIS 220 (1872); Johnson v. War- 
den, 1 Shan. 670 (1876). 


8. —Suit on Original Contract. 

When the suit is against the drawer upon the 
original contract, consideration, or demand, it 
is not necessary for the plaintiff to produce the 
order in support of his action. Harwell v. 
M’Cullock, 2 Tenn. 275, 1814 Tenn. LEXIS 18 
(1814). 

In an action against the drawer upon the 
original consideration, the order would of itself 
not be sufficient to warrant a recovery without 
proving the consideration. Harwell _ v. 
M’Cullock, 2 Tenn. 275, 1814 Tenn. LEXIS 18 
(1814); Bardley v. McClellan, 11 Tenn. 301, 
1832 Tenn. LEXIS 47 (1832); Johnson v. War- 
den, 1 Shan. 670 (1876). 

An order is not of itself an extinguishment of 
the precedent debt or original liability, and does 
not prevent the drawee from suing on the 
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original contract, consideration, or demand. 
Harwell v. M’Cullock, 2 Tenn. 275, 1814 Tenn. 
LEXIS 18 (1814); Porter v. Dillahunty, 27 Tenn. 
570, 1847 Tenn. LEXIS 134 (1847); De Liquero 
& Crozier v. Munsoin, 58 Tenn. 15, 1872 Tenn. 
LEXIS 220 (1872); Johnson v. Warden, 1 Shan. 
670 (1876). 


9. Suit Against Drawee. 

The order is prima facie evidence of a debt 
due from the drawer to the payee, and the 
acceptance thereof by the drawee is prima facie 
evidence of so much due from the acceptor to 
the drawer; and in a suit on the accepted order, 
by the payee against the acceptor, the declara- 
tion averring that the order was drawn in 
consideration of a debt for a larger sum than 
the amount called for in the order, due from the 
drawer to the plaintiff (the payee), and that the 
acceptor owed the drawer more than the 
amount of the order, shows a sufficient consid- 
eration, and is good. Bardley v. McClellan, 11 
Tenn. 301, 1832 Tenn. LEXIS 47 (1832). 

The possession of an order by the drawee is 
prima facie evidence that the articles or money 
specified therein were delivered or paid accord- 
ing to the request of the order; and it is error for 
the trial judge to charge the jury that an order 
does not, in and of itself, import a consider- 
ation, or that the property named was ever in 
fact delivered as requested. Kincaid v. Kincaid, 
27 Tenn. 17, 1847 Tenn. LEXIS 32 (1847); 
Pickle v. Muse, 88 Tenn. 380, 12 S.W. 919, 1889 
Tenn. LEXIS 60, 17 Am. St. Rep. 900, 7 L.R.A. 
93 (1889). 

No action can be maintained on an order 
against the drawee unless it has been accepted 
by him. De Liquero & Crozier v. Munsoin, 58 
Tenn. 15, 1872 Tenn. LEXIS 220 (1872). 


10. Acceptance by Drawee. 

The acceptance of an order must be equiva- 
lent to an absolute and distinct promise, either 
verbal or written, to pay the amount according 
to the terms of the order. A mere acknowledg- 
ment by the drawee of his indebtedness to the 
drawer does not amount to an acceptance of the 
order, for he might, if he chose, decline to accept 
the order at the same time admitting his in- 
debtedness to the drawer. De Liquero & Crozier 
v. Munsoin, 58 Tenn. 15, 1872 Tenn. LEXIS 220 
(1872); Montague v. Myers, 58 Tenn. 539, 1872 
Tenn. LEXIS 297 (1872). 

An order, drawn upon a particular fund or 
debt due from the drawee to the drawer, may be 
accepted verbally by the drawee. Such accep- 
tance is a promise by the drawee to pay his own 
debt, and not that of another; and, therefore, 
the promise is not within the statute of frauds. 
There is no statute requiring the acceptance of 
such order to be in writing. De Liquero & 
Crozier v. Munsoin, 58 Tenn. 15, 1872 Tenn. 
LEXIS 220 (1872); Montague v. Myers, 58 Tenn. 
539, 1872 Tenn. LEXIS 297 (1872). 
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Where a clerk and master accepts an order on 
him in his capacity as such officer, for a fund to 
be collected by him in his official capacity, on 
condition that the order is presented on the day 
the notes fall due, he will not be liable as 
acceptor unless the order is presented at that 
time. First Natl Bank v. Clark, 68 Tenn. 589, 
1877 Tenn. LEXIS 56 (1877). 
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An order not payable to order or to bearer did 
not fall within the provision of Negotiable In- 
struments Law requiring acceptance to be in 
writing, and the acceptance thereof may be 
oral. Ahrens & Ott Mfg. Co. v. George Moore & 
Sons, 131 Tenn. 191, 174 S.W. 270, 1914 Tenn. 
LEXIS 98 (1915). 


47-50-106. Action on instruments may be joint or several. 


Upon any note or negotiable instrument, the holder may maintain a joint 
action against the maker and any one (1) or more of the sureties or endorsers; 
or a joint and several action against the maker and/or any one (1) or more of 


the sureties or endorsers. 


History. 

Code 1858, § 1958 (deriv. Acts 1820, ch. 25, 
§ 1; 1837-1838, ch. 5,§ 1); Shan., § 3507; mod. 
Code 1932, § 7317; T.C.A. (orig. ed.), §§ 47- 
805, 47-15-108. 


Cited: 

Whiteside v. Latham, 42 Tenn. 91, 1865 Tenn. 
LEXIS 23 (1865); Bank of Sherman v. E. M. 
Apperson & Co., 4 F. 25, 1880 U.S. App. LEXIS 
2590 (C.C.D. Tenn. 1880). 


NOTES TO DECISIONS 


1. Judgment for Part Against One Party. 
A note joint in its terms is a joint and several 
obligation, upon which separate and several 
suits can be maintained against the makers; a 
judgment without satisfaction against one of 
three joint makers of the note, taken for one- 
third of the amount upon the mistaken belief 


that he was not liable for more, though effec- 
tual to protect such maker from suit for balance 
of note, did not operate to protect his comakers 
from suit for the full amount of the note. Sully 
v. Campbell, 99 Tenn. 434, 42 S.W. 15, 1897 
Tenn. LEXIS 49, 43 L.R.A. 161 (1897). 


47-50-107. Action on protested bill may be joint or several. 


Any person having a right to demand any sum of money due upon a 
protested bill of exchange may commence and prosecute an action for principal, 
interest, and charges of protest, against the drawer, endorsers, or other party, 
jointly, or against either of them separately. 


History. 
Code 1858, § 1962 (deriv. Acts 1741, ch. 16, 


§ 4); Shan., § 3511; mod. Code 1932, § 7318; 
T.C.A. (orig. ed.), §§ 47-806, 47-15-109. 


NOTES TO DECISIONS 


1. Liability of Endorser. 

The liability of an endorser of negotiable 
paper, as a bill of exchange, who has received 
due notice of demand and nonpayment, is joint 
and several with that of the maker and drawer, 
and the holder can elect to sue one or both. The 


47-50-108. Effect of epidemic. 


fact that the maker or drawer has died, that the 
insolvency of his estate has been suggested, 
and that the holder has failed to file the claim 
against such estate, does not affect the endors- 
er’s liability. Lawson & Hays v. Watson, 67 
Tenn. 72, 1874 Tenn. LEXIS 331 (1874). 


(a) Whenever the legally constituted health authorities of any incorporated 
town or city, or the mayor, in the absence of a board of health, in this state, 
shall officially announce the prevalence, as an epidemic, within the limits of 
such town or city, of any contagious or infectious disease of so malignant or 
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dangerous a character as to suspend or seriously interrupt the business 
transactions of such town or city, as certified to by the health authorities, the 
owners or holders of any negotiable paper, such as notes, foreign or inland bills 
of exchange, or any other evidence of debt requiring demand and notice, or 
demand, notice, and protest, shall be excused from making such demand, 
giving such notice, and entering such protest while such epidemic prevails. 

(b) Such demand, notice, and protest made, given, and entered within 
fifteen (15) days after such epidemic has been declared at an end by the health 
authorities or mayor is as binding upon the parties sought to be charged as if 
the same steps had been taken upon the day of the maturity of the paper. 

(c) If any incorporated town or city within this state has lost, or shall lose, 
its corporate existence by a surrender or repeal of its charter, this section 
applies, in all respects, so far as may be practicable, to the territory, by 
whatsoever name it may be known or distinguished, embraced within the 
former corporate limits of such town or city. 


Code 1932, §§ 5909-5911; T.C.A. (orig. ed.), 
§§ 47-809 — 47-811, 47-15-110 — 47-15-112. 


History. 
Acts 1879, ch. 28, § 1; Shan., §§ 3207-3209; 


NOTES TO DECISIONS 
Analysis law rule, with the exception that the statute 
fixes, by a definite event, the period of the 
termination of the epidemic, which, before its 
passage, was a matter of proof, and a fruitful 
source of contention, and also fixes 15 days 


after such termination as a reasonable time 
within which protest may be made. Hanauer v. 


. Protest and Notice During Epidemic. 
. Period of Termination of Epidemic. 
. Nonpayment During Epidemic. 


mm Che 


. Protest and Notice During Epidemic. 
Where negotiable paper is actually protested, 


and notice is given as required by law, at its 
maturity, during the epidemic, it is sufficient to 
fix the liability of the drawer and endorser. 
Hanauer v. Anderson, 84 Tenn. 340, 1886 Tenn. 
LEXIS 106 (1886). 


2. Period of Termination of Epidemic. 
The statute is a reenactment of the common- 


Anderson, 84 Tenn. 340, 1886 Tenn. LEXIS 106 
(1886). 


3. Nonpayment During Epidemic. 

The statute does not excuse nonpayment of 
negotiable paper during the prevalence of such 
epidemics. Hanauer v. Anderson, 84 Tenn. 340, 
1886 Tenn. LEXIS 106 (1886). 


47-50-109. Procurement of breach of contracts unlawful — Damages. 


It is unlawful for any person, by inducement, persuasion, misrepresentation, 
or other means, to induce or procure the breach or violation, refusal or failure 
to perform any lawful contract by any party thereto; and, in every case where 
a breach or violation of such contract is so procured, the person so procuring or 
inducing the same shall be liable in treble the amount of damages resulting 
from or incident to the breach of the contract. The party injured by such breach 
may bring suit for the breach and for such damages. 


Law Reviews. 

The Law of Competition in Tennessee (Mi- 
chael Richards), 35 No. 2 Tenn. B.J. 22 (1999). 

Torts — Inducement of Breach of Contract, 
24 Tenn. L. Rev. 625. 

Tortious Interference With Contract in Ten- 
nessee: A Practitioner’s Guide, 31 U. Mem. L. 
Rev. 281 (2001). 


History. 

Acts 1907, ch. 154, § 1; Shan., § 3193a8; 
mod. Code 1932, § 7811; T.C.A. (orig. ed.), 
§§ 47-1706, 47-15-113. 


Textbooks. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 15; 9 Tenn. Juris., Damages, 
§ 9; 24 Tenn. Juris., Torts, § 3. 
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Cited: 

Johnson v. Ford, 147 Tenn. 63, 245 S.W. 531, 
1922 Tenn. LEXIS 23 (1922); Watts v. Warner, 
151 Tenn. 421, 269 S.W. 913, 1924 Tenn. LEXIS 
75 (1925); Di-Deeland, Inc. v. Colvin, 208 Tenn. 
551, 347 S.W.2d 483, 1961 Tenn. LEXIS 319 
(1961); Parker v. Compton, 511 S.W.2d 708, 
1973 Tenn. App. LEXIS 264 (Tenn. Ct. App. 
1973); William B. Tanner Co. v. Taylor, 530 
S.W.2d 517, 1974 Tenn. App. LEXIS 115 (Tenn. 
Ct. App. 1974); Harper Financial Corp. v. Han- 
son Oil Corp., 403 F. Supp. 1405, 1975 U.S. 
Dist. LEXIS 15545 (W.D. Tenn. 1975); Buda v. 
Saxbe, 406 F. Supp. 399, 1975 U.S. Dist. LEXIS 
14514 (E.D. Tenn. 1975); Edwards v. Travelers 
Ins. of Hartford, 563 F.2d 105, 1977 U.S. App. 
LEXIS 11251 (6th Cir. Tenn. 1977); Burnett v. 
McNabb, 565 F.2d 398, 1977 U.S. App. LEXIS 
10911 (6th Cir. Tenn. 1977); Cesnik v. Chrysler 
Corp., 490 F. Supp. 859, 1980 U.S. Dist. LEXIS 
9108 (M.D. Tenn. 1980); Consortium, Inc. v. 
Knoxville International Energy Exposition, 563 
F. Supp. 56, 1983 U.S. Dist. LEXIS 19285 (E.D. 
Tenn. 1983); In re Tennessee Pools & Recre- 
ation, Inc., 36 B.R. 602, 1983 Bankr. LEXIS 
4786 (Bankr. M.D. Tenn. 1983); W.F. Holt Co. v. 
A&E Electric Co., 665 S.W.2d 722, 1983 Tenn. 
App. LEXIS 660 (Tenn. Ct. App. 1983); Conti- 
nental Motel Brokers, Inc. v. Blankenship, 739 
F.2d 226, 1984 U.S. App. LEXIS 20300 (6th Cir. 
Tenn. 1984); Four Seasons Gardening & Land- 
scaping, Inc. v. Crouch, 688 S.W.2d 439, 1984 
Tenn. App. LEXIS 3449 (Tenn. Ct. App. 1984); 
Carruthers Ready-Mix, Inc. v. Cement Masons 
Local Union No. 520, 779 F.2d 320, 1985 U.S. 
App. LEXIS 25597 (6th Cir. Tenn. 1985); Hart v. 
First Nat'l Bank, 690 S.W.2d 536, 1985 Tenn. 
App. LEXIS 2658 (Tenn. Ct. App. 1985); Allen v. 
Allied Plant Maintenance Co., 636 F. Supp. 
1090, 1986 U.S. Dist. LEXIS 25982 (M.D. Tenn. 
1986); Tennessee Racquetball Investors, Ltd. v. 
Bell, 709 S.W.2d 617, 1986 Tenn. App. LEXIS 
2788 (Tenn. Ct. App. 1986); Chilton Air Cooled 
Engines, Inc. v. Omark Industries, Inc., 721 F. 
Supp. 151, 1988 U.S. Dist. LEXIS 16850 (M.D. 
Tenn. 1988); Woods v. Helmi, 758 S.W.2d 219, 
1988 Tenn. App. LEXIS 285 (Tenn. Ct. App. 
1988); Kerr v. Hackney Petroleum Tennessee, 
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Inc., 775 S.W.2d 600, 1988 Tenn. App. LEXIS 
716 (Tenn. Ct. App. 1988); Quality Technology 
Co. v. Stone & Webster Engineering Co., 745 F. 
Supp. 1331, 1989 U.S. Dist. LEXIS 17080 (E.D. 
Tenn. 1989); Tennessee Imports, Inc. v. Filippi, 
745 F. Supp. 1314, 1990 U.S. Dist. LEXIS 11060 
(M.D. Tenn. 1990); Heyer-Jordan & Assoc., Inc. 
v. Jordan, 801 S.W.2d 814, 1990 Tenn. App. 
LEXIS 631 (Tenn. Ct. App. 1990); Davidson & 
Jones Dev. Co. v. Elmore Dev. Co., 921 F.2d 
1343, 1991 U.S. App. LEXIS 59 (6th Cir. Tenn. 
1991); Gau Shan Co. v. Bankers Trust Co., 956 
F.2d 1349, 1992 U.S. App. LEXIS 2597 (6th Cir. 
Tenn. 1992); Oak Ridge Precision Industries, 
Inc. v. First Tennessee Bank Nat’ Ass’n, 835 
S.W.2d 25, 1992 Tenn. App. LEXIS 382 (Tenn. 
Ct. App. 1992); Gregory v. Hunt, 24 F.3d 781, 
1994 FED App. 159P, 1994 U.S. App. LEXIS 
10878 (6th Cir. Tenn. 1994); Riggs v. Royal 
Beauty Supply, 879 S.W.2d 848, 1994 Tenn. 
App. LEXIS 29 (Tenn. Ct. App. 1994); Williams 
v. Williamson County Bd. of Educ., 890 S.W.2d 
788, 1994 Tenn. App. LEXIS 461 (Tenn. Ct. 
App. 1994); Harrison v. Landmark Community 
Publications, 892 F. Supp. 199, 1995 U.S. Dist. 
LEXIS 14048 (E.D. Tenn. 1995); Baldwin v. 
Pirelli Armstrong Tire Corp., 927 F. Supp. 1046, 
1996 U.S. Dist. LEXIS 7520 (M.D. Tenn. 1996); 
Nelson v. Martin, 958 S.W.2d 643, 1997 Tenn. 
LEXIS 573 (Tenn. 1997); Bellsouth Telecomms. 
v. United States, 991 F. Supp. 920, 1996 U.S. 
Dist. LEXIS 21853 (E.D. Tenn. 1996); McGaugh 
v. Galbreath, 996 S.W.2d 186, 1998 Tenn. App. 
LEXIS 518 (Tenn. Ct. App. 1998); Stewart v. 
Shelby Tissue, Inc., 189 F.R.D. 357, 1999 U.S. 
Dist. LEXIS 16599 (W.D. Tenn. 1999); Baker v. 
Hooper, 50 S.W.3d 463, 2001 Tenn. App. LEXIS 
172 (Tenn. Ct. App. 2001); Givens v. Mullikin, 
75 S.W.3d 383, 2002 Tenn. LEXIS 153 (Tenn. 
2002); Regions Fin. Corp. v. Marsh Usa, Inc., 
310 S.W.3d 382, 2009 Tenn. App. LEXIS 76 
(Tenn. Ct. App. Feb. 19, 2009); Columbus Med. 
Servs., LLC v. David Thomas & Liberty Health- 
care Corp., 308 S.W.3d 368, 2009 Tenn. App. 
LEXIS 543 (Tenn. Ct. App. Aug. 13, 2009); Cnx 
Gas Co., LLC v. Miller Petroleum, Inc., — 
S.W.3d —, 2011 Tenn. App. LEXIS 237 (Tenn. 
Ct. App. May 11, 2011). 


NOTES TO DECISIONS 


Analysis 


. Purpose. 

. Construction. 
Definitions. 

. Elements of Cause of Action. 
. Applicability. 
Enforceable Contracts. 

. Unenforceable Contracts. 
Agency. 

. Damages. 

10. Defenses. 

11. Tort Liability. 


CONABAMAR ONE 


12. Waiver of Breach. 

13. Compromise and Settlement. 
14. Statements of Opinion. 

15. Labor Relations. 

16. Tender. 

17. Procedure. 

18. Conspiracy. 

19. Standing. 

20. Intent to Induce Breach. 

21. Proof. 

22. Privilege of Competition. 

23. Violation Not Found. 

24. Summary Judgment Appropriate. 
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25. Election of Remedies. 

26. Jury Instructions. 

27. Conditional Contracts. 

28. Parent Corporation’s Liability for Inducing 
Subsidiary to Breach. 

29. Preemption by UTSA. 


1. Purpose. 

The statute was designed as a protection 
against willful wrongs such as inducing em- 
ployees to break their contract with their em- 
ployer which would result in injury and dam- 
age to the latter’s business interest. Emmco 
Ins. Co. v. Beacon Mut. Indem. Co., 204 Tenn. 
540, 322 S.W.2d 226, 1959 Tenn. LEXIS 308 
(1959). 


2. Construction. 

The remedy provided in this section is purely 
statutory, providing for an extreme penalty, 
and should not be enforced except upon a clear 
showing. Lichter v. Fulcher, 22 Tenn. App. 670, 
125 S.W.2d 501, 1938 Tenn. App. LEXIS 69 
(Tenn. Ct. App. 1938). 

The statute is declaratory of the common law 
except as to the amount of damages that may 
be recovered against a wrongdoer. Emmco Ins. 
Co. v. Beacon Mut. Indem. Co., 204 Tenn. 540, 
322 S.W.2d 226, 1959 Tenn. LEXIS 308 (1959); 
Campbell v. Matlock, 749 S.W.2d 748, 1987 
Tenn. App. LEXIS 3110 (Tenn. Ct. App. 1987). 

The statute contemplates the improper in- 
ducement and the unlawful conduct of the 
alleged wrongdoer whereby a contract is broken 
and should not be enforced except upon a clear 
showing. Emmco Ins. Co. v. Beacon Mut. In- 
dem. Co., 204 Tenn. 540, 322 S.W.2d 226, 1959 
Tenn. LEXIS 308 (1959). 

This section is but a statutory declaration of 
the common law tort action, expressly substi- 
tuting treble damages for punitive damages. 
Polk & Sullivan, Inc. v. United Cities Gas Co., 
783 S.W.2d 538, 1989 Tenn. LEXIS 532 (Tenn. 
1989), modified, 783 S.W.2d 538, 1990 Tenn. 
LEXIS 61 (Tenn. 1990). 

This statute is declaratory of the common law 
except as to the amount of damages that may 
be recovered against a wrongdoer. New Life 
Corp. of Am. v. Thomas Nelson, Inc., 932 S.W.2d 
921, 1996 Tenn. App. LEXIS 71 (Tenn. Ct. App. 
1996). 


3. Definitions. 

Malice has been defined as the willful viola- 
tion of a known right. Malice in this context 
does not require ill will or spite toward the 
injured party. In re AM International, Inc., 46 
B.R. 566, 1985 Bankr. LEXIS 6708 (Bankr. 
M.D. Tenn. 1985). 


4, Elements of Cause of Action. 

The elements of the cause of action under 
this section are: there must be a legal contract; 
the wrongdoer must have known of the exis- 
tence of the contract; the wrongdoer must have 
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intended to induce its breach; the wrongdoer 
must have acted maliciously; the contract must 
have been breached; the act complained of must 
have been the proximate cause of the breach of 
the contract, and damages must have resulted 
from the breach. In re AM International, Inc., 
46 B.R. 566, 1985 Bankr. LEXIS 6708 (Bankr. 
M.D. Tenn. 1985); Myers v. Pickering Firm, 959 
S.W.2d 152, 1997 Tenn. App. LEXIS 356 (Tenn. 
Ct. App. 1997); TSC Industries, Inc. v. Tomlin, 
743 S.W.2d 169, 1987 Tenn. App. LEXIS 2846 
(Tenn. Ct. App. 1987), overruled, Engstrom v. 
Mayfield, 195 Fed. Appx. 444, 2006 U.S. App. 
LEXIS 21886 (6th Cir. 2006); Campbell v. Mat- 
lock, 749 S.W.2d 748, 1987 Tenn. App. LEXIS 
3110 (Tenn. Ct. App. 1987); Holloway v. Collier, 
969 S.W.2d 407, 1997 Tenn. App. LEXIS 798 
(Tenn. Ct. App. 1997). 

Malice is a necessary element to an action for 
common law and statutory inducement to 
breach a contract. Testerman v. Tragesser, 789 
S.W.2d 553, 1989 Tenn. App. LEXIS 780 (Tenn. 
Ct. App. 1989). 

In order to establish a cause of action under 
this section, a plaintiff must prove that there 
was a legal contract, of which the wrongdoer 
was aware, that the wrongdoer maliciously 
intended to induce a breach, and that as a 
proximate result of the wrongdoer’s actions, a 
breach occurred that resulted in damages to the 
plaintiff. Quality Auto Parts Co. v. Bluff City 
Buick Co., 876 S.W.2d 818, 1994 Tenn. LEXIS 
64 (Tenn. 1994), rehearing denied, — S.W.2d —, 
1994 Tenn. LEXIS 153 (Tenn. May 16, 1994). 

Where it was found that there was no binding 
contract of employment for a fixed term, and 
therefore, no breach of contract, there was a 
failure to establish the necessary elements un- 
der this section. Smith v. Harriman Util. Bd., 
26 S.W.3d 879, 2000 Tenn. App. LEXIS 78 
(Tenn. Ct. App. 2000). 

Court denied defendants’ motion to dismiss 
partnerships’ claim against defendant corpora- 
tion for inducement of breach of contract, be- 
cause the partnerships had alleged facts that, if 
true, would have permitted a reasonable jury to 
conclude that the corporation’s actions induc- 
ing a limited liability company’s breach of the 
joint venture agreements were taken for the 
purpose of benefiting itself at the partnerships’ 
expense. Freeman Mgmt. Corp. v. Shurgard 
Storage Ctrs., LLC, 461 F. Supp. 2d 629, 2006 
U.S. Dist. LEXIS 82304 (M.D. Tenn. 2006). 


5. Applicability. 

This section contemplates the improper in- 
ducement of a person to a contract by means of 
which he is persuaded or prevailed upon to 
breach of contract entered into by him and so 
did not apply where an association unlawfully 
induced members of a labor union to refuse to 
enter into contractual relations with the com- 
plainant. Lichter v. Fulcher, 22 Tenn. App. 670, 
125 S.W.2d 501, 1938 Tenn. App. LEXIS 69 
(Tenn. Ct. App. 1938). 
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This section does not violate right of freedom 
of speech of a labor union, since the statute is 
not directed against labor unions but applies to 
any person who procures the breach of a con- 
tract. Howard v. Haven, 198 Tenn. 572, 281 
S.W.2d 480, 1955 Tenn. LEXIS 408 (1955). 

To support a recovery under this section for 
treble damages for failure to comply with con- 
tract to deduct union dues from employees’ 
wages and pay them to union, two contracts 
would have been necessary, namely, a contract 
between the company and the local union and a 
contract between the local union and its mem- 
bers by which they agreed to pay the local and 
if two such contracts were not in force this 
section would not be applicable. Murtha v. Pet 
Dairy Products Co., 44 Tenn. App. 460, 314 
S.W.2d 185, 1958 Tenn. App. LEXIS 97 (Tenn. 
Ct. App. 1958). 

The statute has no application to rights 
which arise under a binding covenant not to sue 
in a tort action where the parties to such 
covenant have conflicting claims for damages. 
Emmco Ins. Co. v. Beacon Mut. Indem. Co., 204 
Tenn. 540, 322 S.W.2d 226, 1959 Tenn. LEXIS 
308 (1959). 

This section applies to formal contracts and 
to contracts implied in fact but does not apply 
to quasi or implied in law contract. Mefford v. 
Dupontonia, 49 Tenn. App. 349, 354 S.W.2d 
823, 1961 Tenn. App. LEXIS 117 (Tenn. Ct. App. 
1961). 

Federal statutes including National Labor 
Relations Act (29 U.S.C. § 151 et seq.) did not 
preempt the field to the extent of precluding 
action against labor union by coal sales com- 
pany for allegedly inducing mining company to 
breach contract with sales company through 
acts of violence. Love & Amos Coal Co. v. United 
Mine Workers, 53 Tenn. App. 37, 378 S.W.2d 
430, 1963 Tenn. App. LEXIS 128 (Tenn. Ct. 
App. 1963), cert. denied, 376 U.S. 971, 84S. Ct. 
1137, 12 L. Ed. 2d 85, 1964 U.S. LEXIS 2314 
(1964). 

Where all tort actions to entice employee to 
breach his contract took place in Georgia, this 
statute prescribing penalties for such actions 
was inapplicable under Tennessee conflicts of 
law rule applying lex loci delicti in tort actions. 
Telecommunications, Engineering Sales & Ser- 
vice Co. v. Southern Tel. Supply Co., 518 F.2d 
392, 1975 U.S. App. LEXIS 13992 (6th Cir. 
Tenn. 1975). 

Because this section essentially codifies the 
common law action of wrongful inducement to 
breach a contract, it must also pertain to losses 
of property within the ambit of § 28-3-105(1); 
moreover, an action pursuant to this section 
does not fall within Tennessee’s catch-all ten 
year limitations period. Misco, Inc. v. United 
States Steel Corp., 784 F.2d 198, 1986 U.S. App. 
LEXIS 22403 (6th Cir. Tenn. 1986). 

New employer’s and employee’s argument 
that Tennessee public policy prohibited appli- 
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cation of the treble damages provision in T.C.A. 
§ 47-50-109 from being applied in an employ- 
ment setting involving a covenant not to com- 
pete was rejected because the Tennessee gen- 
eral assembly did not specify that the statute 
could not apply to an employement contract. 
Hanger Prosthetics & Orthotics East, Inc. v. 
Kitchens, 280 S.W.3d 192, 2008 Tenn. App. 
LEXIS 357 (Tenn. Ct. App. June 23, 2008), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
182 (Tenn. Jan. 20, 2009). 


6. Enforceable Contracts. 

An employment contract containing a cov- 
enant not to compete which was executed in 
Florida was an enforceable contract under this 
section in Tennessee where the defendant em- 
ployer was incorporated and where the employ- 
ment in violation of the covenant not to com- 
pete took place. Koehler v. Cummings, 380 F. 
Supp. 1294, 1971 U.S. Dist. LEXIS 12910 (M.D. 
Tenn. 1971). 

The first element necessary to establish a 
cause of action for inducing a breach of contract 
under this section is a valid, enforceable con- 
tract. Koehler v. Cummings, 380 F. Supp. 1294, 
1971 U.S. Dist. LEXIS 12910 (M.D. Tenn. 
1971). 

Where a corporation, whose major asset con- 
sisted of the ideas and services of an employee, 
entered into an employment contract with him, 
which contained a covenant by him not to 
compete in the event of termination of services 
for a period of two years in a thirty-one state 
area, the court held that this contract was 
reasonable, was not against the public policy of 
Tennessee and was valid. Koehler v. Cum- 
mings, 380 F. Supp. 1294, 1971 U.S. Dist. 
LEXIS 12910 (M.D. Tenn. 1971). 

Where an employee became dissatisfied with 
present employment and requested employ- 
ment from defendant employer in areas other 
than those prohibited by the covenant not to 
compete, the defendant employer’s hiring of the 
employee and assignment of the employee to 
prohibited employment was a violation of this 
section. Koehler v. Cummings, 380 F. Supp. 
1294, 1971 U.S. Dist. LEXIS 12910 (M.D. Tenn. 
1971). 

Competitor tortiously interfered with liquid 
propane distributor’s relations with its employ- 
ees when it induced them to leave distributor’s 
employment and breach their post-employment 
agreements by joining competitor, resulting in 
distributor’s loss of over 100 customers as well 
as the potential referrals each customer repre- 
sented. AmeriGas Propane v. Crook, 844 F. 
Supp. 379, 1993 U.S. Dist. LEXIS 19444 (M.D. 
Tenn. 1993). 


7. Unenforceable Contracts. 

Party knowingly inducing breach of oral con- 
tract to sell real estate, voidable under statute 
of frauds, is not liable for treble damages under 
this section in action against inducer alone. 
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Evans v. Mayberry, 198 Tenn. 187, 278 S.W.2d 
691, 1955 Tenn. LEXIS 362 (1955), rehearing 
denied, 198 Tenn. 187, 279 S.W.2d 705, 1955 
Tenn. LEXIS 377 (1955). 

This section contemplates wrongful interfer- 
ence with a lawful contract, and if contract is 
unlawful plaintiffs suit must fail. Finchum 
Steel Erection Corp. v. International Ass’n of 
Bridge, etc., 202 Tenn. 580, 308 S.W.2d 381, 
1957 Tenn. LEXIS 443 (1957); Campbell v. 
Matlock, 749 S.W.2d 748, 1987 Tenn. App. 
LEXIS 3110 (Tenn. Ct. App. 1987). 

Where, for practical purposes, employment of 
milk truck drivers terminated at close of each 
day’s work, contract signed by driver providing 
that in the event that driver left employment of 
complainant he would not solicit customers of 
complainant for one year, such contract was not 
supported by any consideration and was void as 
against public policy, and suit for procuring 
breach thereof would not lie. Associated Dair- 
ies, Inc. v. Ray Moss Farms, Inc., 205 Tenn. 268, 
326 S.W.2d 458, 1959 Tenn. LEXIS 362 (1959). 

Language in Evans v. Mayberry, 198 Tenn. 
187, 278 S.W.2d 691, 279 S.W.2d 705 (1955), to 
the effect that there can be no recovery for 
procuring the breach of contract unenforceable 
under the statute of frauds as being an oral 
contract not to be performed within one year, 
would be confined to the facts of the case which 
involved repudiated contracts and would not be 
extended to cases where the parties of the case 
had not repudiated the contract but attempted 
to comply therewith. Love & Amos Coal Co. v. 
United Mine Workers, 53 Tenn. App. 37, 378 
S.W.2d 430, 1963 Tenn. App. LEXIS 128 (Tenn. 
Ct. App. 1963), cert. denied, 376 U.S. 971, 848. 
Ct. 1137, 12 L. Ed. 2d 85, 1964 U.S. LEXIS 
2314 (1964). 

Where parties to contract had not repudiated 
it nor invoked the statute of frauds but rather 
had reaffirmed the contract and continued their 
efforts to comply with it, action would lie 
against third party under this section for induc- 
ing breach even though contract was oral con- 
tract not to be performed within one year. Love 
& Amos Coal Co. v. United Mine Workers, 53 
Tenn. App. 37, 378 S.W.2d 430, 1963 Tenn. App. 
LEXIS 128 (Tenn. Ct. App. 1963), cert. denied, 
376 U.S. 971, 84S. Ct. 1137, 12 L. Ed. 2d 85, 
1964 U.S. LEXIS 2314 (1964). 

Plaintiffs inducement to breach claims failed 
because the provisions were unenforceable; 
plaintiff did not show that it sought to protect a 
legitimate business interest, and even if it did, 
it did not show that the one-year non-compete 
provision was reasonably designed with a view 
toward protecting that interest. Affinion Ben- 
efits Group, LLC v. Econ-o-check Corp., 784 F. 
Supp. 2d 855, 2011 U.S. Dist. LEXIS 30152 
(M.D. Tenn. Mar. 22, 2011). 


8. Agency. 
Verdict in favor of plaintiff against defendant 
labor union for damages based on conspiracy 
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between labor union, and other defendants, to 
wit: the business agent of the defendant and 
another contractor, to induce breach of contract 
entered into by plaintiff was not void on the 
ground that jury exonerated the business 
agent. Howard v. Haven, 198 Tenn. 572, 281 
S.W.2d 480, 1955 Tenn. LEXIS 408 (1955). 


9. Damages. 

The provision for treble damages is manda- 
tory if the evidence shows that defendant in- 
duces the breach of a contract. Howard v. Ha- 
ven, 198 Tenn. 572, 281 S.W.2d 480, 1955 Tenn. 
LEXIS 408 (1955). 

Mitigation of damages is not an issue in a 
proceeding under this section since no provi- 
sion is made for mitigation of damages. Howard 
v. Haven, 198 Tenn. 572, 281 S.W.2d 480, 1955 
Tenn. LEXIS 408 (1955). 

Where, in an action under this section for 
damages for inducing the breach of an employ- 
ment contract containing a covenant not to 
compete, the exact amount of damages sus- 
tained was uncertain but the evidence suffi- 
ciently established that some damages had 
been sustained, the court held that the dam- 
ages were not merely speculative or nominal 
and could be recovered, and appointed a master 
to establish the exact amount. Koehler v. Cum- 
mings, 380 F. Supp. 1294, 1971 U.S. Dist. 
LEXIS 12910 (M.D. Tenn. 1971). 

Lost profits are recoverable as damages in an 
action for breach of this section if they are 
ascertainable with some degree of certainty 
and are not completely speculative and uncer- 
tain, but no recovery for lost profits may be 
allowed for injury to a.new business with no 
previous history of profits. Koehler v. Cum- 
mings, 380 F. Supp. 1294, 1971 U.S. Dist. 
LEXIS 12910 (M.D. Tenn. 1971). 

A distributor of automobiles could not be 
fined treble damages for inducing an automo- 
bile dealer to breach warranty where the war- 
ranty was between the importer and the pur- 
chaser, and between the dealer and the 
purchaser. Henry v. Don Wood Volkswagen, 
Inc., 526 S.W.2d 483, 1974 Tenn. App. LEXIS 
118 (Tenn. Ct. App. 1974). 

Where an insurance company in making a 
compromise settlement with an insured, in- 
duced the insured to breach a contract between 
the insured and an attorney, the attorney was 
not entitled to treble damages under this sec- 
tion. Jackson v. Travelers Ins. Co., 403 F. Supp. 
986, 1975 U.S. Dist. LEXIS 15309 (M.D. Tenn. 
1975), modified, Edwards v. Travelers Ins. of 
Hartford, 563 F.2d 105, 1977 U.S. App. LEXIS 
11251 (6th Cir. Tenn. 1977). 

The damages awarded to the plaintiff must 
be based on the direct and proximate result of 
the wrongful acts of the person procuring the 
breach of contract. Dorsett Carpet Mills, Inc. v. 
Whitt Tile & Marble Distributing Co., 734 
S.W.2d 322, 1987 Tenn. LEXIS 935 (Tenn. 
1987). 
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Generally the lost profit element of damage 
must be measured by the loss sustained by the 
plaintiffs business and not by its effect upon 
defendant’s business. Dorsett Carpet Mills, Inc. 
v. Whitt Tile & Marble Distributing Co., 734 
S.W.2d 322, 1987 Tenn. LEXIS 935 (Tenn. 
1987). 

The secret kickbacks received by the em- 
ployee (and commissions lost) were damages 
sustained by his employer as a direct and 
proximate consequence of the wrongful inter- 
ference by the manufacturer. This element of 
damages is trebled pursuant to this section. 
Dorsett Carpet Mills, Inc. v. Whitt Tile & 
Marble Distributing Co., 734 S.W.2d 322, 1987 
Tenn. LEXIS 935 (Tenn. 1987). 

Although one who induces a breach of con- 
tract is also liable for consequential losses and 
emotional distress or harm to reputation, the 
damages recoverable for the pecuniary loss of 
the contract are common to both the action for 
breach and the action for inducement; there- 
fore, since where there is only one injury the 
law permits only one recovery, any payments 
made by the one who breaches the contract 
must be credited in favor of the one who in- 
duced the breach. TSC Industries, Inc. v. Tom- 
lin, 743 S.W.2d 169, 1987 Tenn. App. LEXIS 
2846 (Tenn. Ct. App. 1987), overruled, Eng- 
strom v. Mayfield, 195 Fed. Appx. 444, 2006 
U.S. App. LEXIS 21886 (6th Cir. 2006). 

This section provides for mandatory treble 
damages in the event there is a “clear showing” 
that the defendant induced the breach. Buddy 
Lee Attractions, Inc. v. William Morris Agency, 
Inc., 18 S.W.3d 343, 1999 Tenn. App. LEXIS 638 
(Tenn. Ct. App. 1999). 


10. Defenses. 

In a dispute arising out of a covenant not to 
compete, new employer argued that there was 
no clear showing that it intended to induce a 
breach of contract or of malicious intent be- 
cause, prior to hiring employee, new employer 
had its attorneys review the covenant not to 
compete; however, new employer failed to cite 
to any evidence showing what its attorneys 
advised with respect to validity of the agree- 
ment. Hanger Prosthetics & Orthotics East, 
Inc. v. Kitchens, 280 S.W.3d 192, 2008 Tenn. 
App. LEXIS 357 (Tenn. Ct. App. June 23, 2008), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
182 (Tenn. Jan. 20, 2009). 


11. Tort Liability. 

A person’s liability in tort for wrongfully 
inducing the breach of a contract is in no way 
affected by the fact that the injured party also 
has a right of action in contract against the 
defaulting party to the contract. Swift v. Beaty, 
39 Tenn. App. 292, 282 S.W.2d 655, 1954 Tenn. 
App. LEXIS 89 (Tenn. Ct. App. 1954). 

A person’s liability in tort for inducing the 
breach of a contract is separate and distinct 
from the injured party’s right of recovery in 
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contract against the breaching party. TSC In- 
dustries, Inc. v. Tomlin, 743 S.W.2d 169, 1987 
Tenn. App. LEXIS 2846 (Tenn. Ct. App. 1987), 
overruled, Engstrom v. Mayfield, 195 Fed. 
Appx. 444, 2006 U.S. App. LEXIS 21886 (6th 
Cir. 2006). 

Because plaintiff alleged neither a contract 
with a fixed term of employment nor a breach of 
that contract, plaintiff failed to make a prima 
facie case for damages based on tortious inter- 
ference with employer relations. Overnite 
Transp. Co. v. Int'l Bhd. of Teamsters, 168 F. 
Supp. 2d 826, 2001 U.S. Dist. LEXIS 11141 
(W.D. Tenn. 2001). 

The court adopted the tort of intentional 
interference with business _ relationships, 
thereby overruling that portion of the court’s 
decision in Nelson v. Martin, 958 S.W.2d 643, 
1997 Tenn. LEXIS 573 (Tenn. 1997); the court 
also held that liability should be imposed on the 
interfering party provided that the plaintiff can 
demonstrate the following: (1) An existing busi- 
ness relationship with specific third parties or a 
prospective relationship with an identifiable 
class of third persons; (2) The defendant’s 
knowledge of that relationship and not a mere 
awareness of the plaintiffs business dealings 
with others in general; (3) The defendant’s 
intent to cause the breach or termination of the 
business relationship; (4) The defendant’s im- 
proper motive or improper means; and finally, 
(5) Damages resulting from the tortious inter- 
ference. Trau-Med of Am., Inc. v. Allstate Ins. 
Co., 71 S.W.3d 691, 2002 Tenn. LEXIS 154 
(Tenn. 2002). 

The qualified privilege of a parent company 
to interfere in the contractual relations of a 
subsidiary company did not apply when the 
parent owned less than one hundred percent of 
its subsidiary, because when the interests of a 
parent and subsidiary were not identical, the 
reason for treating them as the same entity 
disappeared; in that case, the parent should not 
be considered a party to the contract so as to 
protect it from liability for interference with 
contract. Cambio Health Solutions, LLC v. 
Reardon, 213 S.W.3d 785, 2006 Tenn. LEXIS 
1136 (Tenn. 2006). 


12. Waiver of Breach. 

Action of seller of business in executing writ- 
ten cancelation of contract of sale thereby re- 
leasing rights against purchaser without re- 
serving his right of action for alleged prior 
breach by purchaser operated to discharge any 
claim he might have had against third party for 
inducing breach. Swift v. Beaty, 39 Tenn. App. 
292, 282 S.W.2d 655, 1954 Tenn. App. LEXIS 89 
(Tenn. Ct. App. 1954). 

Finding against a college professor in his 
breach-of-contract action against a college was 
appropriate, in part, because the professor 
pointed to no place in the record in which he 
argued to the trial court that the division chair- 
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person had interfered with his at-will employ- 
ment; he alleged only that the chairperson 
interfered with his contract with the college. 
Therefore, the professor had waived that issue. 
Jones v. Lemoyne-Owen College, 308 S.W.3d 
894, 2009 Tenn. App. LEXIS 425 (Tenn. Ct. 
App. July 8, 2009), appeal denied, Jones v. 
Lemoyne-Owen College, — S.W.3d —, 2010 
Tenn. LEXIS 318 (Tenn. Mar. 1, 2010). 


13. Compromise and Settlement. 

The mere fact that a compromise and settle- 
ment has been reached with regard to the 
contract action does not bar an action for in- 
ducement of that contract against a third per- 
son. TSC Industries, Inc. v. Tomlin, 743 S.W.2d 
169, 1987 Tenn. App. LEXIS 2846 (Tenn. Ct. 
App. 1987), overruled, Engstrom v. Mayfield, 
195 Fed. Appx. 444, 2006 U.S. App. LEXIS 
21886 (6th Cir. 2006). 


14. Statements of Opinion. 

In suit for unlawful procurement of breach of 
contract against former owner of business by 
purchaser, action of attorney of former owner is 
advising prospective buyer from purchaser that 
he was of the opinion that the former owner 
had a lien for defaulted balance on purchase 
price did not make the former owner liable for 
unlawfully procuring breach of contract where 
attorney had reasonable grounds for believing 
former owner was entitled to such lien. Swift v. 
Beaty, 39 Tenn. App. 292, 282 S.W.2d 655, 1954 
Tenn. App. LEXIS 89 (Tenn. Ct. App. 1954). 


15. Labor Relations. 

Conduct of carriers in not rendering duty of 
carriage and conduct of labor union in interfer- 
ing to prevent such service to shipper was 
unlawful and could be enjoined despite the fact 
that such carriers and union had contract 
whereby union members employed by carriers 
could refuse to cross picket lines or handle 
“unfair goods” and despite the fact that employ- 
ees of shipper, members of another union, were 
engaged in picketing shipper’s place of busi- 
ness. Kerrigan Iron Works, Inc. v. Cook Truck 
Lines, Inc., 41 Tenn. App. 467, 296 S.W.2d 379, 
1956 Tenn. App. LEXIS 175 (Tenn. Ct. App. 
1956), rev'd, Teamsters, Chauffeurs, Helpers & 
Taxicab Drivers v. Kerrigan Iron Works, Inc., 
353 U.S. 968, 77 S. Ct. 1055, 1 L. Ed. 2d 1133, 
1957 U.S. LEXIS 1670 (1957), rev’d, Davis v. 
Seymour, 1 L. Ed. 2d 1133, 77 S. Ct. 1055, 353 
U.S. 969, 1957 U.S. LEXIS 851 (1957). 

Where the defendant union had not caused 
plaintiff to be discharged from his job it did not 
violate this section even though it may have 
acted in bad faith with respect to obtaining 
reinstatement in his job. St. Clair v. Interna- 
tional Brotherhood of Teamsters, etc., 422 F.2d 
128, 1969 U.S. App. LEXIS 9511 (6th Cir. Tenn. 
1969). 


16. Tender. 
Where, at the time of purchase of complain- 
ant’s interest in business, purchasers granted 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 


924 


him an option to repurchase within a stated 
time, complainant was not obligated to tender 
purchase price as a prerequisite to suit under 
this section where purchasers had conveyed the 
business to third party who had notice of such 
option. Howard v. Houck, 210 Tenn. 549, 360 
S.W.2d 55, 1962 Tenn. LEXIS 316 (1962). 


17. Procedure. 

Contention that treble damage statute had 
been violated which was contrary to original 
theory of case could not be raised for first time 
on appeal. Turnblazer v. Smith, 214 Tenn. 277, 
379 S.W.2d 772, 1964 Tenn. LEXIS 475 (1964). 

Manufacturer’s complaint did not state a 
claim for unlawfully inducing a breach of con- 
tract where it failed to allege a violation of any 
contract with the manufacturer, and failed to 
allege malice. Valley Prods. Co. v. Landmark, 
128 F.3d 398, 1997 FED App. 314P, 1997 U.S. 
App. LEXIS 28904 (6th Cir. Tenn. 1997). 

The absolute privilege afforded a publication 
of false and defamatory statements in the 
course of judicial proceedings applies to an 
action for procurement or inducement of breach 
of contract based on those false and defamatory 
statements. Myers v. Pickering Firm, 959 
S.W.2d 152, 1997 Tenn. App. LEXIS 356 (Tenn. 
Ct. App. 1997). 

T.C.A. § 47-50-109 created a statutory treble 
damage remedy for wrongful inducements to 
breach a contract and contained no express 
limitations period; however, Tennessee courts 
found that statute represented the codification 
of the common-law tort action for inducement 
to breach contract. Because the plaintiffs claim 
was more of a common law tort claim, the three 
year statute of limitations of T.C.A. § 28-3-105 
was applicable, making the plaintiffs claim 
time barred. World Healthcare Sys. v. SSI Sur- 
gical Servs., — F. Supp. 2d —, 2011 U.S. Dist. 
LEXIS 61208 (E.D. Tenn. June 7, 2011). 


18. Conspiracy. 

An employee cannot be liable for inducing the 
breach of his own employment contract con- 
taining a covenant not to compete and, conse- 
quently, cannot be liable for conspiring to in- 
duce the breach of such contract, although he 
may be liable for his own breach of the contract. 
Koehler v. Cummings, 380 F. Supp. 1294, 1971 
U.S. Dist. LEXIS 12910 (M.D. Tenn. 1971). 

Where a corporation induced an employee to 
engage in activity in violation of a covenant not 
to compete in a contract under his former 
employer and made cash payments to the em- 
ployee for that purpose, a conspiracy was estab- 
lished and the former employer could sustain a 
civil action under this section against the cor- 
poration for conspiracy to induce the breach of 
the employment contract. Koehler v. Cum- 
mings, 380 F. Supp. 1294, 1971 U.S. Dist. 
LEXIS 12910 (M.D. Tenn. 1971). 


19. Standing. 
Where a corporation sued under this section 
for damages for the inducement of the breach of 
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a contract between the corporation and a for- 
mer employee, neither the principal share- 
holder and creditor or the corporation, nor 
another creditor thereof, had standing in court 
to maintain an action for damages for the 
inducement of contract breach. Koehler v. Cum- 
mings, 380 F. Supp. 1294, 1971 U.S. Dist. 
LEXIS 12910 (M.D. Tenn. 1971). 

Only the injured party has standing to sue 
for intentional interference with contract. Val- 
ley Prods. Co. v. Landmark, 877 F. Supp. 1087, 
1994 U.S. Dist. LEXIS 19894 (W.D. Tenn. 
1994), affd, 128 F.3d 398, 1997 FED App. 314P, 
1997 U.S. App. LEXIS 28904 (6th Cir. Tenn. 
1997). 


20. Intent to Induce Breach. 

Where two prospective buyers of a restaurant 
were interested in purchasing leased property 
from the lessee if lessor had consented to an 
assignment of the lease, and where there was 
no evidence that lessor had withheld such con- 
sent knowing of a contract between lessee and 
either prospective purchaser, there was no in- 
tention by lessor to induce a breach of contract, 
and therefore no violation of this section. Dy- 
namic Motel Management, Inc. v. Erwin, 528 
S.W.2d 819, 1975 Tenn. App. LEXIS 200 (Tenn. 
Ct. App. 1975). 

The intent and motivation of the inducing 
party is an important consideration. In re AM 
International, Inc., 46 B.R. 566, 1985 Bankr. 
LEXIS 6708 (Bankr. M.D. Tenn. 1985). 

Former employer’s motion for a new trial was 
denied following an adverse jury verdict as to 
it’s unlawful procurement of breach of contract 
claim, pursuant to T.C.A. § 47-50-109, where 
consistent testimony from four separate wit- 
nesses indicated that defendant new employer 
had a specific reason to believe no noncompete 
agreement existed between plaintiff former em- 
ployer and defendant employee; thus, the de- 
fendant new employer could not have intended 
to induce the employee to breach a noncompete 
agreement that it had no reason to believe 
existed. Hauck Mfg. Co. v. Astec Indus., Inc., 
376 F. Supp. 2d 808, 2005 U.S. Dist. LEXIS 
18054 (E.D. Tenn. 2005). 

Appellants failed to plead facts supporting a 
claim of civil conspiracy to procure breach of 
contract because, regardless of whether appel- 
lees were aware of contracts that might be 
affected, there was no indication that appellees 
intended to induce a breach of those contracts. 
Prebul v. Bensusan (In re Prebul), — F. Supp. 
2d —, 2012 U.S. Dist. LEXIS 170098 (E.D. 
Tenn. Nov. 30, 2012). 


21. Proof. 

Before recovery can be had under this section 
complainant must establish by a preponder- 
ance of the evidence the existence of a contract. 
Mefford v. Dupontonia, 49 Tenn. App. 349, 354 
S.W.2d 823, 1961 Tenn. App. LEXIS 117 (Tenn. 
Ct. App. 1961). 
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Plaintiff failed to prove his claim under this 
section where the contract that defendants al- 
legedly induced plaintiffs supplier to breach 
was not binding upon the supplier, and where 
even if binding, there was ample evidence to 
suggest that the supplier terminated the rela- 
tionship in good faith because of changed eco- 
nomic conditions. Allen v. Tosco, 442 F. Supp. 
137, 1976 U.S. Dist. LEXIS 15692 (E.D. Tenn. 
1976), affd, Allen v. Oil Shale Corp., 570 F.2d 
154, 1978 U.S. App. LEXIS 12653 (6th Cir. 
Tenn. 1978). 

The treble damage remedy for inducement of 
a breach of contract is an extreme penalty and 
should not be enforced except upon a clear 
showing that terms of this section have been 
violated. Warde v. Kaiser, 887 F.2d 97, 1989 
U.S. App. LEXIS 15330 (6th Cir. Tenn. 1989). 

Before there can be recovery for treble dam- 
age, each of the following conditions must be 
met: (1) there must be a legal contract; (2) the 
wrongdoer must have known of the existence of 
the contract; (3) the wrongdoer must have in- 
tended to induce its breach; (4) the wrongdoer 
must have acted maliciously; (5) the contract 
must have been breached; (6) the act com- 
plained of must have been the proximate cause 
of the breach; and (7) damages must have 
resulted from the breach. Warde v. Kaiser, 887 
F.2d 97, 1989 U.S. App. LEXIS 15330 (6th Cir. 
Tenn. 1989). 

One who intentionally causes a third person 
not to enter into a prospective contractual re- 
lation with another who is his competitor or not 
to continue an existing contract terminable at 
will does not interfere improperly with the 
other’s relation if: (a) the relation concerns a 
matter involved in the competition between the 
actor and the other; (b) the actor does not 
employ wrongful means; (c) his action does not 
create or continue an unlawful restraint of 
trade; and (d) his purpose is at least in part to 
advance his interest in competing with the 
other. Warde v. Kaiser, 887 F.2d 97, 1989 U.S. 
App. LEXIS 15330 (6th Cir. Tenn. 1989). 

Evidence did not establish wrongful induce- 
ment of a breach of contract. Hodges v. Reid, 
836 S.W.2d 120, 1992 Tenn. App. LEXIS 236 
(Tenn. Ct. App. 1992), appeal denied, 1992 
Tenn. LEXIS 353 (Tenn. May 18, 1992). 

The burden of proof not specifically ad- 
dressed in this section is “clear and convincing” 
evidence. Buddy Lee Attractions, Inc. v. Wil- 
liam Morris Agency, Inc., 13 S.W.3d 343, 1999 
Tenn. App. LEXIS 638 (Tenn. Ct. App. 1999). 

Where plaintiffs complaint alleges both com- 
mon law and statutory inducement to breach, 
the jury should be instructed regarding the 
required clear and convincing showing of inten- 
tional inducement to breach under this section, 
as well as the clear and convincing showing of 
reckless, intentional, fraudulent or malicious 
behavior, in accordance with the coexistence of 
a common law tort and statutory action for 
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procurement of breach of contract. Buddy Lee 
Attractions, Inc. v. William Morris Agency, Inc., 
13 S.W.3d 343, 1999 Tenn. App. LEXIS 638 
(Tenn. Ct. App. 1999). 


22. Privilege of Competition. 

Where the contract interfered with is termi- 
nable at will, the privilege of competition is 
recognized, and there is no contract right to 
have the relation continued, but only an expec- 
tancy, which is similar to the expectancy of a 
business that a customer will continue to do 
business with it. Warde v. Kaiser, 887 F.2d 97, 
1989 U.S. App. LEXIS 15330 (6th Cir. Tenn. 
1989). 


23. Violation Not Found. 

The act of a corporate officer in causing the 
corporation to pay one creditor rather than 
another is not a violation of this section. 
Schlater v. Haynie, 833 S.W.2d 919, 1991 Tenn. 
App. LEXIS 959 (Tenn. Ct. App. 1991), rehear- 
ing denied, — S.W.2d —, 1992 Tenn. App. 
LEXIS 21 (Tenn. Ct. App. Jan. 8, 1992). 

Order awarding treble damages for procure- 
ment of breach of contract was vacated where 
there was not clear and convincing evidence 
from which a jury could reasonably find that 
hotel owner’s father had procured a breach of a 
contract between the hotel and a party em- 
ployed as a manager. Shahrdar v. Global Hous., 
Inc., 983 S.W.2d 230, 1998 Tenn. App. LEXIS 
254 (Tenn. Ct. App. 1998), rehearing denied, 
Shahrdar v. Global Hous., — S.W.2d —, 1998 
Tenn. App. LEXIS 336 (Tenn. Ct. App. 1998). 

Federal regulations may have prohibited an 
expert witness from offering his testimony, be- 
cause he worked for the food and drug admin- 
istration; however, the witness may have re- 
ceived three approvals from his supervisors. 
Thus, defendants’ motion for summary judg- 
ment on the minor and guardian’s claim for 
inducement to breach a contract under T.C.A. 
§ 47-50-109 was denied. Matthews v. Storgion, 
335 F. Supp. 2d 878, 2004 U.S. Dist. LEXIS 
18653 (W.D. Tenn. 2004), affd in part, rev'd in 
part, 174 Fed. Appx. 980, 2006 U.S. App. LEXIS 
9835 (6th Cir. Tenn. 2006). 

In a dispute over an attorney’s fees, the 
evidence preponderated against the trial 
court’s finding that a contract was breached to 
satisfy the elements of inducement of breach of 
contract; while there was evidence in the record 
to support a finding that the attorney’s client 
and the client’s parent discussed the possibility 
of the client receiving an $80,000 annuity from 
a decedent, there was no evidence that the 
client in fact received the annuity. In re Estate 
of Beazley, — S.W.3d —, 2012 Tenn. App. 
LEXIS 495 (Tenn. Ct. App. July 24, 2012), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
866 (Tenn. Nov. 21, 2012). 


24, Summary Judgment Appropriate. 
There was no genuine issue of fact material 
to university professor’s claim under this sec- 
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tion where, even if a breach of an existing 
contract did occur, the allegedly unlawful con- 
duct was performed by professors as part of 
their duties on a tenure committee. Purisch v. 
Tennessee Technological Univ., 76 F.3d 1414, 
1996 FED App. 69P, 1996 U.S. App. LEXIS 
3402 (6th Cir. Tenn. 1996). 

The evidence in the record at a particular 
stage of the proceedings established that a 
genuine issue of material fact existed as to 
whether the elements of a cause of action for 
procurement of a breach of a contract were 
satisfied, and thus summary judgment was 
inappropriate. New Life Corp. of Am. v. Thomas 
Nelson, Inc., 932 S.W.2d 921, 1996 Tenn. App. 
LEXIS 71 (Tenn. Ct. App. 1996). 

Trial court properly determined that sum- 
mary judgment in favor of an assisted living 
facility in a caregiver’s claim for unlawful pro- 
curement of breach of contract, T.C.A. § 47-50- 
109, was appropriate because the “caregiver 
service contract” did not identify the parties to 
the agreement, did not name the recipient of 
the services, and did not contain an authorized 
signature for the client; there was no lawful 
contract because there was no meeting of the 
minds. Brown v. Brookdale Senior Living, Inc., 
— §$.W.3d —, 2011 Tenn. App. LEXIS 690 
(Tenn. Ct. App. Dec. 28, 2011). 


25. Election of Remedies. 

In the event that a plaintiff successfully 
asserts a cause of action under this section as 
well as a punitive damages claim in the com- 
mon law action for tortious interference with 
contract, plaintiff is required to elect between 
remedies; plaintiff cannot have “double re- 
dress” for a single wrong. Buddy Lee Attrac- 
tions, Inc. v. William Morris Agency, Inc., 13 
S.W.3d 343, 1999 Tenn. App. LEXIS 638 (Tenn. 
Ct. App. 1999). 

Under the election of remedies doctrine, the 
plaintiff may submit to the fact finder all theo- 
ries of recovery, including the standards for 
both punitive damages as well as multiple 
damages; if the jury (and judge, in some in- 
stances) determines that the plaintiff is en- 
titled to both forms of enhanced damages, the 
plaintiff may request that the amount of dam- 
ages under each remedy be determined before 
making an election of which remedy he would 
like the judgment to reflect. Buddy Lee Attrac- 
tions, Inc. v. William Morris Agency, Inc., 13 
S.W.3d 343, 1999 Tenn. App. LEXIS 638 (Tenn. 
Ct. App. 1999). 

Only after the amount of punitive damages 
and multiple damages has been assessed is the 
plaintiff required to make an election between 
two types of remedies. Buddy Lee Attractions, 
Inc. v. William Morris Agency, Inc., 13 S.W.3d 
343, 1999 Tenn. App. LEXIS 638 (Tenn. Ct. 
App. 1999). 


26. Jury Instructions. 
Because this section is simply declaratory of 
the common law except as to damages, and 
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since the common law remedy continues to be 
viable, the jury should first be instructed as to 
the elements of the common law remedy and 
the burden of proof necessary to establish the 
common law remedy for compensatory dam- 
ages, without regard to such burden of proof as 
is necessary to establish liability for statutory 
treble (multiple) damages or necessary to es- 
tablish liability for “punitive” damages. Buddy 
Lee Attractions, Inc. v. William Morris Agency, 
Inc., 13 S.W.3d 343, 1999 Tenn. App. LEXIS 638 
(Tenn. Ct. App. 1999). 

After the jury is instructed as to the elements 
of the common law remedy and the burden of 
proof necessary to establish the common law 
remedy for compensatory damages, the jury 
should be charged under this section as to the 
same elements but the burden of proof neces- 
sary to establish these elements should be 
“clear and convincing evidence.” Buddy Lee 
Attractions, Inc. v. William Morris Agency, Inc., 
13 S.W.3d 348, 1999 Tenn. App. LEXIS 638 
(Tenn. Ct. App. 1999). 


27. Conditional Contracts. 

Where an agreement was a conditional con- 
tract with conditions precedent that were never 
satisfied, plaintiff could not prevail on a claim 
for procurement of breach of contract because 
plaintiff could not show the element of breach 
of contract. Atchley v. RK Co., 224 F.3d 537, 
2000 FED App. 271P, 2000 U.S. App. LEXIS 
20171 (6th Cir. Tenn. 2000). 


28. Parent Corporation’s Liability for In- 
ducing Subsidiary to Breach. 

A parent corporation has a privilege to inter- 

fere in the contractual relations of a wholly — 


Collateral References. 
Actions against unions for inducing strikes 
and secondary boycotts. 7 A.L.R. Fed. 767. 
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owned subsidiary and it is immune from liabil- 
ity for inducing a contractual breach with an- 
other party; however, this privilege could be 
lost if the parent company acts contrary to the 
subsidiary’s economic interest or if the parent 
corporation employs wrongful means in such 
situations. Waste Conversion Sys., Inc. v. 
Greenstone Indus., Inc., 33 S.W.3d 779, 2000 
Tenn. LEXIS 712 (Tenn. 2000). 


29. Preemption by UTSA. 

In a multi-count lawsuit, claims for tortious 
interference with contract and unlawful pro- 
curement of breach of contract, in violation of 
T.C.A. § 47-50-109, were not preempted by 
Tennessee’s Uniform Trade Secrets Act (UTSA), 
T.C.A. § 47-25-1708(a), (b)(2), to the extent 
that the claims were based on a former employ- 
ee’s alleged breach of a conflict of interest 
agreement. Neither the contract nor the alleged 
breach had anything to do with trade secrets or 
confidential information, but instead involved 
allegations that the former employee began 
working for defendant competitor while still 
employed by the plaintiff in the lawsuit. Hauck 
Mfg. v. Astec Indus., 375 F. Supp. 2d 649, 2004 
U.S. Dist. LEXIS 28370 (E.D. Tenn. 2004). 

In a multi-count suit, claims for tortious 
interference with contract, unlawful procure- 
ment of breach of contract in violation of T.C.A. 
§ 47-50-109, civil conspiracy, conversion, and 
unjust enrichment were preempted by Tennes- 
see’s Uniform Trade Secrets Act (UTSA), T.C.A. 
§ 47-25-1708(a), (b)(2), because the claims 
were based on alleged misappropriation of 
trade secrets. Hauck Mfg. v. Astec Indus., 375 F. 
Supp. 2d 649, 2004 U.S. Dist. LEXIS 28370 
(E.D. Tenn. 2004). 


47-50-110. Printed contract forms — Certain extracted products. 


(a) Every printed portion of the text of contract forms and papers attached 
thereto which are used for the purchase or lease of products to be extracted 
either from the earth or from beneath the earth shall be printed in a type style 
of common usage and in a type size of not less than ten (10) point so that both 
the contract forms and attached papers may be clearly legible. 

(b) Any printed contract form used after July 1, 1980, which violates this 
section shall be voidable at the option of the aggrieved party. 

(c) This section does not apply to contract forms printed and used by the 
state of Tennessee. 


History. 
Acts 1980, ch. 764, §§ 1-3; T.C.A., § 47-15- 
114. 
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47-50-111. Direct molding — Unlawful duplication of goods. 


(a) It is unlawful for any person to duplicate for the purpose of sale, any 
manufactured item made by another without the permission of that other 
person using the direct molding process described in subsection (c). 

(b) It is unlawful for any person to sell an item duplicated in violation of 
subsection (a). 

(c) The direct molding processes subject to this section is any direct molding 
process in which the original manufactured item was itself used as a plug for 
the making of the mold which is used to manufacture the duplicate item. 

(d) Any person injured by a violation of this section may bring an action in 
a court of competent jurisdiction for an injunction prohibiting such violations. 
In addition, the injured person shall be entitled to actual damages incurred as 
a result of such violations, reasonable attorney’s fees, and costs. 

(e) This section applies only to items duplicated using a mold made on or 
after July 1, 1983. 


History. Cited: 
Acts 1983, ch. 31, §§ 1, 2; T.C.A., § 47-15- JTG of Nashville, Inc. v. Rhythm Band, Inc., 
Bie 693 F. Supp. 623, 1988 U.S. Dist. LEXIS 9950 


Law Reviews. (M.D. Tenn. 1988). 


Selected Tennessee Legislation of 1983 (N. L. 
Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
L. Rev. 785 (1983). 


47-50-112. Contracts to be enforced as written. 


(a) All contracts, including, but not limited to, notes, security agreements, 
deeds of trust, and installment sales contracts, in writing and signed by the 
party to be bound, including endorsements thereon, shall be prima facie 
evidence that the contract contains the true intention of the parties, and shall 
be enforced as written; provided, that nothing herein shall limit the right of 
any party to contest the agreement on the basis it was procured by fraud or 
limit the right of any party to assert any other rights or defense provided by 
common law or statutory law in regard to contracts. 

(b) Any contract, security agreement, note, deed of trust, or other security 
instrument, in writing and signed or endorsed by the party to be bound, that 
provides that the security interest granted therein also secures other provi- 
sions or future indebtedness, regardless of the class of other indebtedness, be 
it unsecured, commercial, credit card, or consumer indebtedness, shall be 
deemed to evidence the true intentions of the parties, and shall be enforced as 
written; provided, that nothing herein shall limit the right of any party to 
contest the agreement on the basis that it was procured by fraud or limit the 
right of any party to assert any other rights or defense provided by common 
law or statutory law in regard to contracts. 

(c) If any such security agreement, note, deed of trust, or other contract 
contains a provision to the effect that no waiver of any terms or provisions 
thereof shall be valid unless such waiver is in writing, no court shall give effect 
to any such waiver unless it is in writing. 
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History. 
Acts 1983, ch. 457, § 1; T.C.A., § 47-15-116. 


Law Reviews. 

Resolving Contractual Ambiguity in Tennes- 
see: A Systematic Approach, 68 Tenn. L. Rev. 73 
(2000). 

Tennessee and the Installment Land Con- 
tract: A Viable Alternative to the Deed of Trust, 
21 Mem. St. U.L. Rev. 551 (1991). 

Tennessee’s Theories of Misrepresentation 
(Joe E. Manuel and Stuart F. James), 22 Mem. 
St. U.L. Rev. 633 (1992). 

The New Article 9: Its Impact on Tennessee 
Law (Part I), 66 Tenn. L. Rev. 125 (1999). 

Wrongful Repossession in Tennessee, 65 
Tenn. L. Rev. 761 (1998). 


Cited: 
In re Cox, 57 B.R. 290, 1986 Bankr. LEXIS 
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6802 (Bankr. E.D. Tenn. 1986); Edwards v. 
Maler Constr. Co., 715 S.W.2d 343, 1986 Tenn. 
App. LEXIS 2938 (Tenn. Ct. App. 1986); In re 
Memphis-Friday’s Associates, 88 B.R. 830, 
1988 Bankr. LEXIS 1031 (Bankr. W.D. Tenn. 
1988); In re Rachels Industries, Inc., 109 B.R. 
797, 1990 Bankr. LEXIS 108 (Bankr. W.D. 
Tenn. 1990); AmeriGas Propane v. Crook, 844 F. 
Supp. 379, 1993 U.S. Dist. LEXIS 19444 (M.D. 
Tenn. 1993); Lawhorn & Assocs. v. Patriot Gen. 
Ins. Co., 917 F. Supp. 538, 1996 U.S. Dist. 
LEXIS 3472 (E.D. Tenn. 1996); Spectra Plas- 
tics, Inc. v. Nashoba Bank, 15 S.W.3d 832, 1999 
Tenn. App. LEXIS 492 (Tenn. Ct. App. 1999); 
Harvey v. Tuan T. Tran, 420 F. Supp. 2d 831, 
2006 U.S. Dist. LEXIS 16590 (M.D. Tenn. 
2006); Crye-Leike, Inc. v. Carver, — S.W.3d —, 
2011 Tenn. App. LEXIS 282 (Tenn. Ct. App. 
May 26, 2011). 
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. Purpose. 

The purpose of this section is similar to that 
of the parol evidence rule in that both seek to 
enforce contracts as written. Tidwell v. Morgan 
Bldg. Systems, Inc., 840 S.W.2d 373, 1992 Tenn. 
App. LEXIS 407 (Tenn. Ct. App. 1992). 


2. Intent of the Parties. 

Since recitals indicate only the background of 
a contract, that is, the purposes and motives of 
the parties, they do not generally have the force 
of contractual stipulations but, may have a 
material influence in construing the contract 
and determining the intent of the parties. In re 
Pyramid Operating Auth., Inc., 144 B.R. 795, 
1992 Bankr. LEXIS 2373 (Bankr. W.D. Tenn. 
1992). 

Contracts were related, but each contract 
constituted a separate and fully integrated 
agreement, where the incorporation language 
in the recitals of one agreement was insufficient 
to work an incorporation of another agreement. 
Nonetheless, the agreements were considered 
together to give effect to the intention of the 
parties without wholesaler importing the terms 
and conditions from one to the other. In re 
Pyramid Operating Auth., Inc., 144 B.R. 795, 
1992 Bankr. LEXIS 2373 (Bankr. W.D. Tenn. 
1992). 

Where a broker sought a commission from a 
lessor based upon a continuation of negotia- 


tions within 90 days of termination provision in 
the brokerage contract, Tennessee common law 
did not require the broker to show that it was 
the “procuring cause” of the lease, since the 
contract specifically provided for a commission 
and set out the prerequisites for obtaining one. 
Grubb & Ellis/Centennial, Inc. v. Gaedeke 
Holdings, Ltd., 401 F.3d 770, 2005 FED App. 
152P, 2005 U.S. App. LEXIS 5062 (6th Cir. 
Tenn. 2005). 

Trial court erred in finding that there was no 
binding buyer’s representation agreement, be- 
cause there was a meeting of the minds and 
thus a binding contract; the parties mutually 
assented to the terms of the agreement, the 
broker was entitled to the commission as stated 
in contract, and the husband signed the con- 
tract and the agents manifested their assent by 
their statements, conduct, and signatures. 
Moody Realty Co. v. Huestis, 237 S.W.3d 666, 
2007 Tenn. App. LEXIS 191 (Tenn. Ct. App. Apr. 
4, 2007), appeal denied, — S.W.38d —, 2007 
Tenn. LEXIS 702 (Tenn. Aug. 13, 2007). 

Trial court erred in finding that there was no 
binding buyer’s representation agreement, be- 
cause the termination date was on the agree- 
ment at the time the husband signed it and his 
awareness of the term was irrelevant, because 
he had an obligation to read the agreement 
before signing it; he was thus charged with the 
knowledge of the terms therein, and, in any 
event, he ratified the agreement by seeking 
additional copies of the contract and by failing 
to object to the term after he learned of it that 
very day. Moody Realty Co. v. Huestis, 237 
S.W.3d 666, 2007 Tenn. App. LEXIS 191 (Tenn. 
Ct. App. Apr. 4, 2007), appeal denied, — S.W.3d 
—, 2007 Tenn. LEXIS 702 (Tenn. Aug. 13, 
2007). 

Pursuant to the wording of a buyer’s repre- 
sentation agreement itself, and the surround- 
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ing circumstances, the wife was not a party to 
the contract and was therefore not bound by it; 
however, it was binding against her husband, 
who had signed the agreement; there was no 
express language requiring her signature for 
the contract to be valid, and the handwritten 
term on the second page recited that the con- 
tract was binding on the husband for the iden- 
tified properties. Moody Realty Co. v. Huestis, 
237 S.W.3d 666, 2007 Tenn. App. LEXIS 191 
(Tenn. Ct. App. Apr. 4, 2007), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 702 (Tenn. Aug. 
13, 2007). 

Real estate agents sufficiently manifested 
their assent to be bound at that time, because 
their statement when asked if they were going 
to sign the contract that they did not need to do 
so was coupled with the fact that they not only 
prepared and worded the agreement, but they 
also selected the terms written in the blank 
spaces, confirmation of their intent to be bound. 
Moody Realty Co. v. Huestis, 237 S.W.3d 666, 
2007 Tenn. App. LEXIS 191 (Tenn. Ct. App. Apr. 
4, 2007), appeal denied, — S.W.3d —, 2007 
Tenn. LEXIS 702 (Tenn. Aug. 13, 2007). 

Real estate agents sufficiently manifested 
their assent to be bound at that time, because 
they proceeded to show the couple the farm 
after the husband undisputedly executed the 
brokerage agreement; the farm was unlisted at 
that time and would not have been easily 
identifiable by non-local buyers and presum- 
ably the agents would identify and show the 
unlisted property only after entering a binding 
contract that would secure a commission on its 
sale. Moody Realty Co. v. Huestis, 237 S.W.3d 
666, 2007 Tenn. App. LEXIS 191 (Tenn. Ct. 
App. Apr. 4, 2007), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 702 (Tenn. Aug. 13, 2007). 

Real estate agents sufficiently manifested 
their assent to be bound at that time, because of 
one of the agent’s subsequent telephone calls to 
the purchasers; had he not intended or under- 
stood himself to have been bound by the con- 
tract, the agent would not have taken the time 
to follow up no less than three times with the 
purchasers. Moody Realty Co. v. Huestis, 237 
S.W.3d 666, 2007 Tenn. App. LEXIS 191 (Tenn. 
Ct. App. Apr. 4, 2007), appeal denied, — S.W.3d 
—, 2007 Tenn. LEXIS 702 (Tenn. Aug. 13, 
2007). 


3. Rescission. 

This section does not prohibit the parties to a 
contract from rescinding their agreement by 
mutual oral agreement. Tidwell v. Morgan 
Bldg. Systems, Inc., 840 S.W.2d 373, 1992 Tenn. 
App. LEXIS 407 (Tenn. Ct. App. 1992). 


4. Future Advance Clauses. 

Holding that future indebtedness could be 
secured by a future advance clause in a security 
instrument if the subsequent debt was of the 
same class as the primary obligation secured by 
the instrument and so related to it that the 
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consent of the debtor to its inclusion may be 
inferred, was unambiguously overruled by the 
passage of subsection (b) of this section in 1983. 
Willie v. First Am. Nat’l Bank, 157 B.R. 623, 
1993 Bankr. LEXIS 1190 (Bankr. M.D. Tenn. 
1993). 

The fact that the language of a future ad- 
vance clause contained in a deed of trust was 
not a word-for-word quotation of subsection (b) 
of this section was not fatal to its effect. Where 
the deed of trust was clear and unambiguous, 
this was all that the statute or the Tennessee 
courts require to enforce such a clause. Willie v. 
First Am. Nat’l Bank, 157 B.R. 623, 1993 
Bankr. LEXIS 1190 (Bankr. M.D. Tenn. 1993). 

Property owned and conveyed in trust by a 
mother as security for a promissory note ex- 
ecuted by her and her son and his wife, was not 
also security for a subsequent loan to the son 
and his wife, even though the original trust 
contained a dragnet clause to secure future 
advances. In re Lemka, 201 B.R. 765, 1996 
Bankr. LEXIS 1333 (Bankr. E.D. Tenn. 1996). 


5. Waiver. 

The phrase “to the effect” in subsection (c) 
signals the general assembly’s decision that the 
provision’s waiver requirements can be trig- 
gered by provisions that do not incorporate the 
exact language of this section. Realty Shop v. 
RR Westminster Holding, 7 S.W.3d 581, 1999 
Tenn. App. LEXIS 280 (Tenn. Ct. App. 1999). 

Option agreement which provided that party 
entitled to the benefit of a contract provision 
“may” waive the term or condition in writing 
did not contain a provision sufficiently similar 
to the language set forth in subsection (c) so as 
to prevent the parties from waiving any con- 
tractual provision unless the waiver itself were 
in writing. Realty Shop v. RR Westminster 
Holding, 7 S.W.3d 581, 1999 Tenn. App. LEXIS 
280 (Tenn. Ct. App. 1999). 

Letters acknowledging the parties’ agree- 
ment to enter into “final cost negotiations” 
involving increased construction costs func- 
tioned as written waivers of party’s right to 
insist on using written change orders. Realty 
Shop v. RR Westminster Holding, 7 S.W.3d 581, 
1999 Tenn. App. LEXIS 280 (Tenn. Ct. App. 
1999). 


6. Priorities. 

Upon the foreclosure of encumbered property, 
a $50,000 dragnet clause written into a first 
deed of trust was enforceable and had priority 
over a second deed of trust on the property. 
Home Fed. Bank, FSB v. First Nat'l] Bank, 110 
S.W.3d 433, 2002 Tenn. App. LEXIS 648 (Tenn. 
Ct. App. 2002). 


7. Bankruptcy. 

Bankruptcy court concluded that a real prop- 
erty contract for deed between the creditor and 
the debtor was an executory contract, subject to 
the debtor’s assumption or rejection and the 
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court required the debtor to assume or reject 
the creditor’s contract. In re Carson, 286 B.R. 
645, 2002 Bankr. LEXIS 1453 (Bankr. E.D. 
Tenn. 2002). 


8. Breach. 
Record amply supported a finding that the 
real estate agents discharged their obligations 


47-50-1113. [Reserved.] 
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under the contract and the purchasers refused 
to pay the commission, thereby breaching the 
buyer’s representation agreement and owed the 
agents their commission of eight percent. 
Moody Realty Co. v. Huestis, 237 S.W.3d 666, 
2007 Tenn. App. LEXIS 191 (Tenn. Ct. App. Apr. 
4, 2007), appeal denied, — S.W.3d —, 2007 
Tenn. LEXIS 702 (Tenn. Aug. 13, 2007). 


47-50-114. Sales representatives — Commissions. 


(a) As used in this section: 


(1) “Commission” means compensation accruing to a sales representative 
for payment by a principal, the rate of which is expressed as a percentage of 


the dollar amount of orders or sales; 


(2) “Principal” means a person who: 
(A) Manufactures, produces, imports, or distributes a product for 


wholesale; 


(B) Contracts with a sales representative to solicit orders for the 


product; and 


(C) Compensates the sales representative, in whole or in part, by 


commission; 


(3) “Sales representative” means a person who contracts with a principal 
to solicit wholesale orders and who is compensated, in whole or in part, by 
commission, but does not include one who places orders or purchases for 
such person’s own account for resale; and 

(4) “Termination” means the end of services performed by the sales 
representative for the principal whether by discharge, resignation, or 


expiration of a contract. 


(b)(1) The terms of the contract between the principal and sales represen- 
tative shall determine when a commission becomes due. 
(2) If the time when the commission is due cannot be determined by a 


contract between the principal and sales representative, the past practices 
between the parties shall control or, if there are no past practices, the custom 
and usage prevalent in this state for the business that is the subject of the 
relationship between the parties shall control. 

(3) All commissions that are due at the time of termination of a contract 
between a sales representative and principal shall be paid within fourteen 
(14) days after the date of termination. Commissions that become due after 
the termination date shall be paid within fourteen (14) days after the date on 
which the commissions become due. 

(c) When the contract between a sales representative and a principal is 


terminated and the contract was not reduced to writing, all commissions due 
shall be paid within fourteen (14) days of termination. 

(d) A principal who, acting in bad faith, fails to comply with subsection (c) 
concerning timely payment may be liable in a civil action for exemplary 
damages in an amount which does not exceed treble the amount of the 
commissions owed to the sales representative. Additionally, such principal 
shall pay the sales representative’s reasonable attorney’s fees and court costs. 
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If the court determines that an action to collect such exemplary damages has 
been brought on frivolous grounds, reasonable attorney’s fees and court costs 
shall be awarded to the principal. 

(e) A principal who is not a resident of this state and who enters into a 
contract subject to this chapter is considered to be doing business in this state 
for purposes of the exercise of personal jurisdiction over the principal. 

(f) Aprovision of this chapter may not be waived, whether by express waiver 
or by attempt to make a contract or agreement subject to the laws of another 
state. A waiver of a provision of this chapter is void. 

(g) This chapter does not invalidate or restrict any other right or remedy 
available to a sales representative or preclude a sales representative from 
seeking to recover in one (1) action on all claims against a principal. 


History. 
Acts 1984, ch. 750, §§ 1-4; 1996, ch. 955, 
§§ 1-4. 


NOTES TO DECISIONS 


Analysis 


1. Summary Judgment. 
2. “Wholesale.” 


2. “Wholesale.” 

All persuasive legal authority defines “whole- 
sale” as the sale of goods to a retailer who 
resells to the consumer; the U.S. District Court 


1. Summary Judgment. 

Company that provided hypnosis services 
was entitled to dismissal of a former employee’s 
claim for failure to pay commissions in viola- 
tion of T.C.A. § 47-50-114 et seq.; the employee 
failed to raise any genuine issue of material 
fact as to the sale of any products to a retailer 
that would qualify the company as a wholesaler 
and thus a principal within the meaning of the 
commission statute. Brock v. Positive Changes 
Hypnosis, LLC, 534 F. Supp. 2d 793, 2008 U.S. 
Dist. LEXIS 10314 (W.D. Tenn. Jan. 22, 2008). 


for the Western District of Tennessee, Western 
Division, adopted this long-standing and com- 
monly-used definition and found that in order 
to invoke the commission statute, T.C.A. § 47- 
50-114 et seq., tangible products must have 
been sold not to their ultimate users, but to 
retailers who planned to resell the tangible 
products to consumers. Brock v. Positive 
Changes Hypnosis, LLC, 534 F. Supp. 2d 793, 
2008 U.S. Dist. LEXIS 10314 (W.D. Tenn. Jan. 
22, 2008). 


47-50-115. Reimbursement of federal excise taxes. 


(a) When a contract calls for one party to reimburse the other party for the 
federal manufacturer’s excise tax levied by Part III of Subchapter A of Chapter 
32 of the Internal Revenue Code, whether as a separate item or as part of the 
price, there shall exist for the party making the reimbursement a contractual 
right relating to the timing of that payment which can be invoked at the option 
of such party as provided in subsection (b). 

(b) The party making the reimbursement shall not be required to tender 
payment for such taxes more than one business day prior to the time the other 
party is required to remit such taxes to the internal revenue service. 

(c) Should a party choose to exercise the option provided in subsections (a) 
and (b), the other party may demand security for the payment of the taxes in 
proportion to the amount such taxes represent compared to the security 
demanded on the contract as a whole. Such party, however, may not change the 
other payment terms of the contract without a valid business reason other 
than to exercise the option as provided in subsections (a) and (b), except to 
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require the payment of such taxes under such option to be made by electronic 
transfer of funds. 

(d) The party exercising the option set out in subsections (a) and (b) shall 
notify the other party in writing of the intent to exercise such payment option 
and the effective date of the exercise which shall be no earlier than thirty (30) 
days after the notice of intent is received or the beginning of the next federal 
tax quarter, whichever is later. 

(e) This section applies to all contracts in effect on July 1, 1994, which have 
no expiration date and are continuing contracts, and to all other contracts 
entered into or renewed after July 1, 1994. Any contract in force and effect July 
1, 1994, which, by its own terms, will terminate on a date subsequent thereto, 
shall be governed by the law as it existed prior to July 1, 1994. 

(f) The option set out in subsections (a) and (b) shall not be construed to 
impair the obligation arising under any contract executed prior to July 1, 1994. 
Should the option set out in subsections (a) and (b) be exercised, it shall not 
relieve such party of the obligation to make the reimbursement as provided for 
in the contract but shall affect only the timing of when that reimbursement 
must be tendered. 

(g) All laws and parts of laws in conflict with this section are repealed. 


History. United States Internal Revenue Code is com- 
Acts 1994, ch. 843, §§ 1, 2. piled in title 26 U.S.C. § 4081 et seq. 
Compiler’s Notes. 


Part III of subchapter A of chapter 32 of the 


47-50-116. References to 911 service restricted. 


(a) It is unlawful for any individual or entity to make reference to 911 
service, as authorized under title 7, chapter 86, in any advertisement if such 
reference is false, misleading, or deceptive. As used in this section, “advertise- 
ment” means any representation disseminated in any manner or by any 
means, other than by labeling, for the purpose of inducing the purchase of an 
item or service. 

(b) A violation of this section is a Class C misdemeanor punishable only by 
a fine. An emergency communications district may seek an order from a court 
with competent jurisdiction enjoining a violator from such unlawful conduct. 
The court may award reasonable attorney fees and costs to a prevailing district 
in such case. 


History. 
Acts 1996, ch. 924, § 1. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
FER 


47-50-117. Reimbursement of costs associated with clothing anti-theft 
security tags. 


(a) When clothing is purchased that contains an anti-theft security tag and 
the tag is not removed at the time of purchase, and the customer resides more 
than a fifteen (15) minute commute from the retailer, the retailer shall 
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reimburse the customer for mailing costs incurred by the customer in return- 
ing the item of clothing for removal of the tag. Upon showing proof of purchase 
of the item and proof of mailing costs, the retailer shall reimburse the customer 
for such costs. 

(b) It is deemed to be an unfair business practice under the Consumer 
Protection Act, chapter 18 of this title, if a retailer fails to reimburse the 
customer in accordance with subsection (a). 


History. 
Acts 1998, ch. 1001, § 1. 


47-50-118. Refund on purchase price of ticket for cancelled perfor- 
mance or event. 


(a) Upon cancellation of any performance or event for which a ticket for 
admission is sold, the ticketing service company that contracts to sell tickets 
for such event or performance at retail ticket outlets shall refund to all ticket 
purchasers the purchase price of the ticket plus any service fees or charges 
paid by the purchaser for such ticket. 

(b) It is deemed to be an unfair business practice under the Consumer 
Protection Act, chapter 18 of this title, if a ticketing service company fails to 
refund the purchase price in accordance with subsection (a). 

(c) Notwithstanding any law to the contrary, upon cancellation of any 
performance or event performed or arranged by a nonprofit corporation with 
an annual payroll of more than one hundred thousand dollars ($100,000) due 
to an earthquake, tornado, or other such natural disaster, such nonprofit 
corporation shall offer refunds to all ticket purchasers to such performance or 
event. After one hundred eighty (180) days after the cancellation of a 
performance or event due to an earthquake, tornado or other natural disaster, 
the nonprofit organization shall be entitled to the purchase price of all 
unclaimed tickets. It is the clear and unequivocal intent of the general 
assembly that this subsection (c) has retroactive application to January 1, 
1998. 


History. 
Acts 1998, ch. 1001, § 2; 1999, ch. 214, § 1. 


Index 


A 


ACCESSIONS. 
Secured transactions. 
Perfection and priority of security interests, 
§47-9-335. 


ACCOUNTS AND ACCOUNTING. 
Assignments for benefit of creditors. 
Settlement by trustee or assignee, 
§47-13-103. 
Failure to settle, §§47-13-104 to 
47-13-107. 
Secured transactions. 
Request for accounting, §47-9-210. 


ACKNOWLEDGMENTS. 
Electronic transactions. 
Signatures or records, §47-10-111. 


ACTIONS. 
Bills of exchange. 
Protested bills of exchange. 
Joint and several action, §47-50-107. 
Cigarette packs. 
Enforcement of provisions, §47-18-2006. 
Consumer protection. 
Private right of action, §47-18-109. 
Coupon sales promotions. 
Civil remedies available, §47-25-810. 
Credit services businesses. 
Damages. 
Private actions, §47-18-1008. 
Institution of proceedings by attorney 
general, §47-18-1010. 
Limitation of actions, §47-18-1009. 
Debt-management services. 
Administrator. 
Enforcement actions, §47-18-5533. 
Limitation of actions, §47-18-5537. 
Notice of civil litigation for violations, 
§47-18-5529. 
Private enforcement, §47-18-5535. 
Limitation of actions, §47-18-5537. 
Foreign foods disclosure. 
Right of action, §47-18-1807. 
Health related cash discounts. 
Actions to enforce restrictions, §47-18-2702. 
Identity theft. 
Attorney general and reporter, §47-18-2105. 
Private rights of action, §47-18-2104. 
Instruments. 
Joint and several actions, §47-50-106. 
Invention development. 
Civil action against developer for violations, 
§47-25-1221. 
Right of action against developer, 
§47-25-1210. 


ACTIONS —Cont’d 
Joint actions. 
Bills of exchange, §47-50-107. 
Notes and negotiable instruments, 
§47-50-106. 
Loan charges, commitment fees or 
brokerage commissions. 
Actions to recover excess charges, fees or 
commissions, §47-14-114. 
Motorcycle and off-road vehicle dealer 
fairness. 
Repurchase of retailer’s inventory. 
Failure to repurchase. 
Civil liability, §47-25-1909. 
Violations of provisions, §47-25-1909. 
Phishing. 
Enforcement of provisions, §47-18-5204. 
Privacy. 
Protection of personal rights, §47-25-1106. 
Residential closing funds distribution. 
Damages from violations, §47-32-107. 
Sales representatives. 
Commissions, §47-50-114. 
Several actions. 
Notes and negotiable instruments, 
§47-50-106. 
Schools of exchange, §47-50-107. 
Tobacco manufacturers escrow fund. 
Civil penalties for violations, §47-31-103. 
Usury. 
Actions to recover, §47-14-111. 


ADAD EQUIPMENT, §§47-18-1501 to 
47-18-1511. 


ADVERTISING. 

Checks containing obligation to 
advertise with person upon 
endorsement. 

Unfair trade practices, §47-18-104. 

Cigarettes. 

Unfair retailer’s cigarette sales. 
Combined sales, §§47-25-305, 47-25-307. 
Coupon offers, §§47-25-305, 47-25-307. 
Exemptions from provisions, §47-25-306. 
Sales below cost. 

Prima facie evidence, §47-25-303. 

Coupon sales promotions. 

Promoters. 

Prohibited acts, §47-25-808. 
Debt-management services, §47-18-5530. 
E-mail and telefacsimile advertising. 

Unsolicited advertising. 

Regulation of unsolicited electronic 
advertising, §§47-18-2501, 
47-18-2502. 

Estate taxation services. 

Required disclosure, §47-18-104. 
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ADVERTISING —Cont’d AEROBICS. 
Facsimile advertising. Health clubs generally, §§47-18-301 to 
Unsolicited advertising. 47-18-319. \ 
Regulation of unsolicited electronic AFFIDAVITS. 


advertising, §§47-18-2501, 
47-18-2502. 
Fax machines. 
Unsolicited advertising. 

Regulation of unsolicited electronic 
advertising, §§47-18-2501, 
47-18-2502. 

Household goods. 
Unfair trade practices. 

General provisions, §§47-25-901 to 

47-25-907. 
Invention development. 
Compliance with law. 

Reference to compliance in advertising 

prohibited, §47-25-1202. 
Disclosure of fees required, §47-25-1203. 
Reference to law in advertisement 
prohibited, §47-25-1202. 
Living trust or other estate taxation 
services. 
Required disclosure, §47-18-104. 
Motor vehicles. 
Consumer protection. 
Unlicensed motor vehicle dealers. 
Compliance with advertising 
requirements, §47-18-121. 
Music. 
Truth in music advertising, §§47-18-5301 to 
47-18-5304. 
Radar jamming or detection devices. 
Advertising or selling radar jamming or 
detection devices. 

Unfair or deceptive practices, §47-18-104. 
Rental-purchase agreements, §47-18-610. 
Definition of advertisement, §47-18-603. 
Failure of lessor to comply with 

requirements. 

Civil liability, §47-18-611. 

Residential real property, advertising for 
sale. 
Bedrooms, number specified exceeding 
subsurface sewage permit. 
Unfair trade practices, §47-18-104. 
Sales. 
Unfair sales. 

Sales at less than cost. 

Prima facie evidence, §47-25-205. 
Telefacsimile and e-mail advertising. 
Unsolicited advertising. 

Regulation of unsolicited electronic 
advertising, §§47-18-2501, 
47-18-2502. 

Truth in music advertising, §§47-18-5301 

to 47-18-5304. 

Unsolicited electronic advertising. 
Regulation of unsolicited electronic 
advertising, §§47-18-2501, 47-18-2502. 
Weights and measures. 
Quantity declaration, §47-26-919. 


Assignments for benefit of creditors. 
Trustees or assignees for creditors, sureties, 
etc. 
Filing of affidavit, §47-13-102. 


AGED PERSONS. 
Consumer protection. 
Protection of elder persons. 
Cumulative, additional and supplemental 
penalties, §47-18-125. 
Definitions, §47-18-125. 


AGENTS. 
Art. 
Consignment of art. 
Effect of consignment, §47-25-1004. 
Trademarks. 
Drugs. 
Liability of employer for acts of 
employees and agents, §47-25-402. 


AGRICULTURE. 
Cooperative marketing associations. 

Monopolizing or restraining trade, 
§47-25-110. 

Department of agriculture. 

Commissioner. 

Restraint of trade. 

Cooperative marketing association 
monopolizing or restraining trade. 
Action by commissioner of 
agriculture, §47-25-110. 

Moisture-measuring devices, §§47-26-701 

to 47-26-708. 
Restraint of trade. 

Cooperative marketing association 
monopolizing or restraining trade, 
§47-25-110. 

Scale service persons, §§47-26-1101 to 
47-26-1118. 

Weighmasters, §§47-26-1001 to 47-26-1027. 

Weights and measures. 

Standard of weights and measures for 
agricultural products, §47-26-101. 


ALCOHOLIC BEVERAGES. 
Advertising. 
Out-of-state advertisers. 
Warning, §47-18-117. 
Compromise and settlement. 
Franchises. 
Termination or modification, §47-25-1507. 
Conflict of laws. 
Franchises. 
Termination or modification, §47-25-1511. 
Construction and interpretation. 
Franchises. 
Termination or modification, §47-25-1511. 
Damages. 
Franchises. 
Termination or modification. 
Actions for damages, §47-25-1509. 
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ALCOHOLIC BEVERAGES —Cont’d 
Definitions. 
Franchises. 
Termination or modification, §47-25-1502. 
Franchises. 
Termination or modification, §§47-25-1501 
to 47-25-1511. 
Assignment of franchisee’s business, 
§47-25-1508. 
Conflict of laws, §47-25-1511. 
Damages. 
Actions for, §47-25-1509. 
Definitions, §47-25-1502. 
Good cause. 
Circumstances not constituting, 
§47-25-1506. 
Defined, §47-25-1502. 
Nonrenewal of franchise agreement, 
§47-25-1505. 
Termination of franchises, §47-25-1503. 
Immediate notice of termination without 
opportunity to cure, §47-25-1504. 
Injunctions. 
Actions for equitable relief, 
§47-25-1509. 
Intent of legislature, §47-25-1501. 
Legislative intent, §47-25-1501. 
Liability. 
Release from liability. 
Restrictions, §47-25-1510. 
Notice. 
Nonrenewal or modification of franchise 
agreement, §47-25-1505. 
Termination of franchises, 
§§47-25-1503, 47-25-1504. 
Quotas of sales or purchases. 
Failure of franchisee to meet. 
Not to constitute good cause, 
§47-25-1506. 
Release for liability. 
Restrictions, §47-25-1510. 
Remedial and supplementary nature of 
provisions, §47-25-1511. 
Repurchase of terminated franchise 
inventory. 
Provisions not to apply to retailers, 
§47-25-1314. 
Settlement, §47-25-1507. 
Transfer of franchisee’s business, 
§47-25-1508. 
Waiver of right, §47-25-1507. 
Injunctions. 
Franchises. 
Termination or modification. 
Actions for equitable relief, 
§47-25-1509. 
Notice. 
Franchises. 
Nonrenewal or modification, §47-25-1505. 
Termination, §§47-25-1503, 47-25-1504. 
Sales. 
Franchises. 
Termination or modification, §§47-25-1501 
to 47-25-1511. 


INDEX 


ALL-TERRAIN VEHICLES. 
Off-road vehicle dealers, §§47-25-1901 to 
47-25-1914. 


ANTI-PHISHING ACT OF 2006, 
§§47-18-5201 to 47-18-5205. 


APPEALS. 
Cigarettes. 
Unfair retailer’s cigarette sales. 
Decisions of commissioner, §47-25-308. 
Consumer protection. 
Private right of action. 
Service of notice of appeal, §47-18-109. 
Scale servicepersons. 
Revocation of registration, §47-26-1113. 
Weighmasters. 
Revocation of license, §47-26-1023. 
Weights and measures. 
Seizures or confiscations, §47-26-925. 


APPLES. 
Weights and measures. 
Standards of weights and measures, 
§47-26-101. 


APPLIANCES. 
Household goods. 
Unfair trade practices generally, 
§§47-25-901 to 47-25-907. 


APPROPRIATIONS. 
Kerosene and motor fuels quality 
inspection. 
Implementation and administration of part, 
§47-18-1311. 


ART. 
Agents. 
Consignment of art. 
Effect of consignment, §47-25-1004. 
Consignment of art, §§47-25-1001 to 
47-25-1006. 
Agency. 
Effect of consignment, §47-25-1004. 
Art dealers. 
Defined, §47-25-1002. 
Artists. 
Defined, §47-25-1002. 
Citation of part, §47-25-1001. 
Conduct constituting consignment, 
§47-25-1003. 
Cooperative. 
Defined, §47-25-1002. 
Waiver of liability, §47-25-1006. 
Definitions, §47-25-1002. 
Effect, §47-25-1004. 
Nature of trust, §47-25-1005. 
Persons. 
Defined, §47-25-1002. 
Property. 
Effect of consignment, §47-25-1004. 
Risk of loss. 
Effect of consignment, §47-25-1004. 
Sale. 
Effect of consignment, §47-25-1004. 
Short title of part, §47-25-1001. 
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ART —Cont’d 
Consignment of art —Cont’d 
Trusts and trustees. 
Nature of trust, §47-25-1005. 
Waiver of provisions. 
Cooperatives. 
Waiver of liability for loss or damage, 
§47-25-1006. 
Voidness, §47-25-1006. 


What constitutes consignment, §47-25-1003. 


Works of art. 
Defined, §47-25-1002. 
Definitions. 
Consignment of art, §47-25-1002. 
Risk of loss. 
Consignment of art. 
Effect of consignment, §47-25-1004. 
Sales. 
Consignment of art. 
Effect of consignment, §47-25-1004. 
Trusts and trustees. 
Consignment of art. 
Nature of trust, §47-25-1005. 
Waiver. 
Consignment of art. 
Cooperatives. 
Waiver of liability for loss or damage, 
§47-25-1006. 
Voidness of waiver of provisions, 
§47-25-1006. 


ART CONSIGNMENT ACT, §47-25-1001. 


ASSIGNMENTS. 
Benefit of creditors, §§47-13-101 to 
47-13-120. 
Instruments. 
Assignable instruments. 
Enumerated. 
Prosecution of suit by assignee, 
§47-50-102. 
Invention development. 
Developer’s rights. 
Rights of customer not cut off, 
§47-25-1216. 
Trademarks, §47-25-506. 


ASSIGNMENTS FOR BENEFIT OF 
CREDITORS, §§47-13-101 to 47-13-120. 
Accounts and accounting. 
Failure to settle. 
Citation, §47-13-104. 
Without application, §47-13-105. 
Compelling settlement by citation after 
two years, §47-13-105. 
Failure or refusal to settle deemed a 
misdemeanor, §47-13-106. 
Misdemeanor, §47-13-106. 
Removal of trustee, §47-13-107. 
Settlement by trustee or assignee, 
§47-13-103. 
Affidavits. 
Trustees or assignees for creditors, sureties, 
etc. 
Filing of affidavit, §47-13-102. 
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ASSIGNMENTS FOR BENEFIT OF 
CREDITORS —Cont’d 
Applicability of chapter. ~ 
Mortgages exempted, §47-13-108. 
Assignees. 

Receivers appointed in case of 
noncompliance by assignee, §47-13-111. 

Refusal to execute trust or assignment. 

Appointment of receiver, §47-13-111. 

Sureties of assignees. 

Manner of releasing, §47-13-114. 
Bonds, surety. 

Trustees or assignees for creditors, sureties, 

etc., §47-13-101. 
Filing of bond, §47-13-102. 
Conveyances made in contemplation of 
general assignment subsequently 
made within three months void, 
§47-13-116. 
Criminal law and procedure. 
Failure to sell, §47-13-106. 
Fees. 
Clerk, sheriff and constable, §47-13-109. 
General assignments. 

Conveyances for benefits of particular 
creditor illegal, §47-13-116. 

Inventory, §47-13-118. 

Judgments. 

Confessions of judgment or default 
judgments void, §47-13-117. 
Preference of creditors illegal, §47-13-115. 
Trustee’s rights to property, §47-13-118. 
Inventories. 

Sworn inventory or schedule of property to 
be annexed to general assignment, 
§47-13-118. 

Judgments and decrees. 

Voidability within three months of general 

assignment, §47-13-117. 
Misdemeanors. 

Failure or refusal to settle deemed a 

misdemeanor, §47-13-106. 
Mortgages and deeds of trust. 

Chapter deemed inapplicable to mortgages, 
§47-13-108. 

Conveyances made in contemplation of 
general assignment subsequently made 
within three months void, §47-13-116. 

Security for purchase price, borrowed 
money and advances of crops deemed 
valid, §47-13-119. 

Notice. 

Presentation of claims. 

Limitation of time, §47-13-120. 

Trustees. 

Removal of trustee, §47-13-107. 
Oaths. 

Trustees or assignees for creditors, sureties, 
etc., §47-13-101. 

Filing of affidavit, §47-13-102. 
Preferences. 

Clauses in assignment nugatory, 

§47-13-115. 
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ASSIGNMENTS FOR BENEFIT OF 
CREDITORS —Cont’d 
Preferences —Cont’d 
General assignments. 


Preference of creditors illegal, §47-13-115. 


Pro rata benefits only for creditors, 
§47-13-115. 
Receivers. 
Appointment in case of noncompliance by 
trustee or assignee, §47-13-111. 
Time. 
Presentation of claims. 
Limitation of time, §47-13-120. 
Trustees, §§47-13-110 to 47-13-114. 
Appointment, §47-13-111. 
Compensation, §47-13-110. 
Death. 
Appointment by court, §47-13-112. 
Failure to settle accounts, §§47-13-104 to 
47-13-107. 
Notice. 
Removal of trustee, §47-13-107. 
Powers of appointed trustees, §47-13-113. 
Receiver appointed in case of 


noncompliance by assignee, §47-13-111. 


Refusal to execute trust or assignment. 
Appointment of receiver, §47-13-111. 
Removal of trustee. 
Appointment by court upon removal, 
§47-13-112. 
Powers of appointed trustee, 
§47-13-113. 
Power of court. 
Proceedings, §47-13-107. 
Resignation, §47-13-112. 
Sureties of trustees. 
Manner of releasing, §47-13-114. 


ATTACHMENT. 
Secured transactions, §47-9-203. 
Perfection, §47-9-309. 


ATTORNEY GENERAL. 
Cigarette packs. 
Actions to enforce provisions, §47-18-2006. 
Consumer protection. 
Engaging in unfair acts, enforcement by 
attorney general, §47-18-104. 
Powers, §47-18-114. 
Contracts. 
Restraint of trade. 
Unlawful and void contracts. 
Authorization to institute criminal 
proceedings, §47-25-103. 
Identity theft. 
Actions for injunctions and civil penalties, 
§47-18-2105. 
Security freeze at consumer request. 
Enforcement of provisions, §47-18-2108. 
Phishing. 
Enforcement of provisions, §47-18-5205. 
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ATTORNEY GENERAL —Cont’d 
Restraint of trade. 
Contracts. 
Unlawful and void contracts. 
Authorization to institute criminal 
proceedings, §47-25-103. 
Criminal proceedings. 
Authorization to institute, §47-25-103. 


ATTORNEYS AT LAW. 
Advertising. 
Estate taxation services. 
Required disclosure, §47-18-104. 
Consumer credit. 
Fees. 
Liability of creditors and credit card 
issuers, §47-18-803. 


ATTORNEYS’ FEES. 
Consumer credit. 
Liability of creditors and credit card 
issuers, §47-18-803. 
Consumer protection. 

Private right of action, §47-18-109. 
Foreign foods disclosure, §47-18-1807. 
Home solicitation sales or leases. 

Non-waivable buyer’s rights, §47-18-708. 
Identity theft. 

Actions by attorney general and reporter, 

§47-18-2105. 

Private actions, §47-18-2104. 

Security freeze at consumer request. 

Bad faith actions to enforce, §47-18-2108. 
Motorcycle and off-road vehicle dealer 
fairness. 

Repurchase of retailer’s inventory. 

Failure to repurchase. 
Civil liability, §47-25-1909. 

Violations of provisions, §47-25-1909. 
Phishing. 

Actions to enforce provisions, §47-18-5204. 
Residential closing funds distribution. 

Actions for damages, §47-32-107. 
Trademark violations, §47-25-514. 
Trade secrets, §47-25-1705. 

Unsolicited advertising by electronic 
means. 

Actions for damages, §47-18-2501. 
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BAD CHECKS. 
Collection, §§47-29-101 to 47-29-103. 
Damages, §47-29-101. 
Handling charge, §47-29-102. 
Liability for dishonored check, §47-29-101. 
Remedies cumulative, §47-29-108. 
Return check charges, §47-29-102. 


BAIT AND SWITCH. 
Consumer protection. 
Defined, §47-18-103. 
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BAIT AND SWITCH —Cont’d 
Prize gift contests. 
Unfair acts, §47-18-118. 


BANK DEPOSITS AND COLLECTIONS. 
Secured transactions. 
Bank’s rights and duties with respect to, 
§47-9-341. 
Right of recoupment or setoff against 
deposit account. 
Effectiveness, §47-9-340. 
Control, §47-9-104. 
Defined, §47-9-102. 
Perfection and priority of security interest 
in, §47-9-312. 
Law governing, §47-9-304. 
Perfection by control, §47-9-314. 
Priority of security interests, §47-9-327. 
Transfer of funds from deposit account. 
Transferee takes funds free of security 
interest, §47-9-332. 


BANKS AND FINANCIAL 
INSTITUTIONS. 
Accounts and accounting. 
Secured transactions. 
Bank’s rights and duties with respect to, 
§47-9-341. 
Right of recoupment or setoff against 
deposit account. 
Effectiveness, §47-9-340. 
Control, §47-9-104. 
Defined, §47-9-102. 
Perfection and priority of security 
interest in, §47-9-312. 
Law governing, §47-9-304. 
Perfection by control, §47-9-314. 


Priority of security interests, §47-9-327. 


Transfer of funds from deposit account. 
Transferee takes funds free of 
security interest, §47-9-332. 
Checks. 
Orders. 
Nonnegotiable orders for payment of 
money. 
Due and payable to whom, §47-50-105. 
Suit on orders. 

Drawer not to be sued until protest for 
nonacceptance and notice, 
§47-50-105. 

Parties, §47-50-105. 

Deposits and collections. 
Secured transactions. 
Bank’s rights and duties with respect to, 
§47-9-341. 
Right of recoupment or setoff against 
deposit account. 
Effectiveness, §47-9-340. 
Control, §47-9-104. 
Defined, §47-9-102. 
Perfection and priority of security 
interest in, §47-9-312. 
Law governing, §47-9-304. 


940 


BANKS AND FINANCIAL INSTITUTIONS 
—Cont’d 

Deposits and collections —Cont’d 

Secured transactions —Cont’d 
Perfection and priority of security 
interest in —Cont’d 
Perfection by control, §47-9-314. 
Priority of security interests, §47-9-327. 
Transfer of funds from deposit account. 
Transferee takes funds free of 
security interest, §47-9-332. 

Savings banks. 

Trade name or trademark of bank. 
Infringement of registered marks, 
§47-25-512. 

Trade name or trademark of bank, 
savings and loan association, savings 
bank. 

Infringement of registered marks, 
§47-25-512. 


BEANS. 
Weights and measures. 
Standards of weights and measures, 
§47-26-101. 


BEAUTY PAGEANTS, §§47-18-201 to 
47-18-210. 
Applicability of provisions. 
Exceptions, §47-18-205. 
Bonds, surety. 
Operators. 
Filing, §47-18-202. 
Surety bond required, §47-18-202. 
Cancellations. 
Registration fees. 
Refunds, §47-18-203. 
Cease and desist orders. 
Director of division of consumer affairs, 
§47-18-210. 
Consumer protection. 
Deceptive acts or practices. 
Violations to constitute, §47-18-122. 
Violations subject to consumer protection 
act, §47-18-209. 
Definitions, §47-18-201. 
Exceptions to provisions, §47-18-205. 
Fees. 
Cancellations. 
Refund of registration fees, §47-18-203. 
Report of registration fees. 
Filing, §47-18-202. 
Required, §47-18-202. 
Fines. 
Violations of provisions, §47-18-206. 
Operators. 
Registration, §47-18-202. 
Registration. 
Denial, suspension or revocation, 
§47-18-204. 
Rules and regulations, §47-18-204. 
Division of consumer affairs. 
Transfer of registration to, §47-18-208. 
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BEAUTY PAGEANTS —Cont’d BRAN. 
Registration —Cont’d Bushel. 
Ble §§47-18-202, 47-18-2038. Standard weight, §47-26-101. 
ae BREEDERS. 


Exemption certificate number or operator 
sales tax registration number. 
Registration form not including. 
Notice to department of revenue, 
§47-18-207. 
Notice of incomplete forms. 
Missing exemption certificate number 
or operator sales tax registration 
number, §47-18-207. 
Operators, §47-18-202. 
Transfer to division of consumer affairs, 
§47-18-208. 
Reports. 
Registration fees. 
Filing of report required, §47-18-202. 
Rules and regulations. 
Registration. 
Denial, suspension or revocation, 
§47-18-204. 
Violations of provisions. 
Fines, §47-18-206. 


BEDDING MATERIALS. 
Secondhand mattresses. 
Unfair trade practices, §47-18-104. 


BEEF. 
Weights and measures. 
Standard weight of barrel, §47-26-101. 


BIOFUELS. 
Blending of renewable fuels, §§47-25-2001 
to 47-25-2006. 


BLACKBERRIES. 
Weights and measures. 
Standards, §47-26-101. 


BOND ISSUES. 
Interest. 
Maximum effective rates, §47-14-103. 


BONDS, SURETY. 
Assignments for benefit of creditors. 
Trustees or assignees for creditors, sureties, 
etc., §47-13-101. 
Filing of bond, §47-13-102. 
Beauty pageants. 
Operators. 

Filing, §47-18-202. 

Surety bond required, §47-18-202. 
Credit services businesses, §47-18-1011. 
Debt-management services. 

Registration, §§47-18-5513, 47-18-5514. 
Health clubs, §47-18-318. 
Invention development. 
Cash deposit in lieu of bond, §47-25-1218. 
Maintenance of bond by developer, 
§47-25-1217. 
Telephones. 
ADAD equipment, §47-18-1503. 
Weights and measures. 
Certified public weighers of natural 
resources products, §47-26-806. 


Consumer protection. 
Violations by commercial breeders, 
§47-18-130. 


BROKERS. 
Mortgages and deeds of trust. 
Brokerage commissions, §§47-14-113 to 
47-14-119. 


BROOM CORN SEED. 
Bushel. 
Standard weight, §47-26-101. 


BUCKWHEAT. 
Bushel. 
Standard weight, §47-26-101. 


BULK TRANSFERS OR SALES. 
Motorcycle and off-road vehicle dealer 
fairness. 
Repurchase of inventory. 
Effect of bulk sales provisions, 
§47-25-1911. 
Weights and measures, §47-26-915. 


BURDEN OF PROOF. 
Interest. 
Usury, §47-14-110. 
Secured transactions. 
Purchase-money security interest. 
Burden of establishing, §47-9-103. 
Usury, §47-14-110. 


BUSHEL. 
Standard weights, §47-26-101. 


BUYERS’ CLUBS. 
Cancellation. 
Contracts. 
Notice of right to cancel, §47-18-503. 
Membership, §47-18-502. 
Catalogue or mail order sales. 
Disclosures required in connection with 
catalogue sales, §47-18-507. 
Consumer protection act. 
General provisions, §§47-18-101 to 
47-18-130. 
Violations to constitute violations of act, 
§47-18-509. 
Contracts. 
Cancellation. 
Notice of right to cancel, §47-18-503. 
Disclosure requirements, §47-18-507. 
Exemptions, §47-18-506. 
Duration, §47-18-505. 
Nondelivery of goods. 
Effect, §47-18-504. 
Requirements, §47-18-503. 
Disclosures, §47-18-507. 
Exemptions, §47-18-506. 
Notice of right to cancel, §47-18-503. 
Savings claims, §47-18-504. 
Term, §47-18-505. 
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BUYERS’ CLUBS —Cont’d 
Contracts —Cont’d 
Waiver of requirements. 
Prohibited, §47-18-508. 
Definitions, §47-18-501. 
Disclosures. 
Exemptions, §47-18-506. 
Required disclosures, §47-18-507. 
Goods. 
Nondelivery of goods. 
Effect, §47-18-504. 
Mail order business. 
Disclosures required in connection with 
catalogue sales, §47-18-507. 
Membership. 
Cancellation, §47-18-502. 
Notice of right to cancel contract, 
§47-18-503. 
Savings claims. 
Requirements, §47-18-504. 
Unfair or deceptive trade practices, 
§47-18-507. 
Violations of act, §47-18-509. 
Waiver. 
Requirements waived, §47-18-508. 


C 


CABBAGE. 
Bushel. 
Standard weight, §47-26-101. 


CALLER ID SPOOFING. 
ADAD equipment. 
Concealing or misrepresenting telephone 
number of the equipment, §47-18-1511. 


CANARY SEED. 
Bushel. 
Standard weight, §47-26-101. 


CANTALOUPES. 
Bushel. 
Standard weight, §47-26-101. 


CARROTS. 
Bushel. 
Standard weight, §47-26-101. 


CATALOGUE OR MAIL ORDER SALES. 
Buyers’ clubs. 
Disclosures required in connection with 
catalogue sales, §47-18-507. 
Retail installment sales. 
Applicability, §47-11-105. 


CEASE AND DESIST ORDERS. 
Beauty pageants. 
Director of division of consumer affairs, 
§47-18-210. 
Health clubs, §47-18-319. 
Mortgages and deeds of trust. 
Home equity conversion mortgages. 
Violations of provisions, §47-30-116. 


CELLULAR TELEPHONES. 
Consumer protection, §§47-18-1901 to 
47-18-1905. 
Applicability to contracts, §47-18-1905. 
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CELLULAR TELEPHONES —Cont’d 
Consumer protection —Cont’d 
Applicability to customers, §47-18-1904. 
Applicability to utilities, 47-18-1903. 
Minimum service periods. 
Disclosure requirements, §47-18-1901. 
Penalties for violations, §47-18-1902. 


CERTIFICATES OF TITLE. 
Secured transactions. 
Perfection and priority of security interest 
in goods covered by, §§47-9-303, 
47-9-337. 


CHARCOAL. 
Bushel. 
Standard weight, §47-26-101. 


CHATTEL MORTGAGES. 
Secured transactions, §§47-9-101 to 
47-9-809. 


CHECKS. 
Advertising. 

Checks containing obligation to advertise 
with person upon endorsement. 
Unfair trade practices, §47-18-104. 
Bad checks. 

Collection. 

Damages, §47-29-101. 

Handling charge, §47-29-102. 

Liability for dishonored check, 
§47-29-101. 

Remedies cumulative, §47-29-103. 

Return check charges, §47-29-102. 
Banks and financial institutions. 

Orders, §47-50-105. 
Credit cards. 

Payment by check. 

Credit cards as identification, §47-22-104. 

Electronic transactions, uniform act. 

Retention of electronic records, §47-10-112. 
Orders. 

Nonnegotiable orders for payment of 

money. 
Due and payable to whom, §47-50-105. 
Suit on orders. 

Drawer not to be sued until protest for 
nonacceptance and notice, 
§47-50-105. 

Parties, §47-50-105. 

Returned check charges, §47-29-102. 
Worthless checks. 
Collection, §§47-29-101 to 47-29-103. 
Return check charges, §47-29-102. 


CHERRIES. 
Bushel. 
Standard weight, §47-26-101. 


CHESTNUTS. 
Bushel. 
Standard weight, §47-26-101. 


CHOICE OF LAW. 
Motorcycle and off-road vehicle dealer 
fairness. 
Applicability of choice of law provisions, 
§47-25-1913. 
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CIGARETTES. 
Advertising. 
Unfair retailer’s cigarette sales. 

Combined sales, §§47-25-305, 47-25-307. 

Coupon offers, §§47-25-305, 47-25-307. 

Exemptions from provisions, §47-25-306. 

Sales below cost. 

Prima facie evidence, §47-25-303. 
Criminal law and procedure. 
Unfair retailer’s cigarette sales. 
Sales below cost, §47-25-303. 
Definitions, §47-18-2002. 
Unfair retailer’s cigarette sales, §47-25-302. 
Evidence. 
Unfair retailer’s cigarette sales, §47-25-303. 
Misdemeanors. 
Unfair retailer’s cigarette sales. 
Sales below cost, §47-25-303. 
Packs. 
Actions to enforce, §47-18-2006. 
Citation of act, §47-18-2001. 
Construction and interpretation. 
Liberal construction of provisions, 
§47-18-2004. 
Consumer protection act. 
Violations to constitute violations of, 
§47-18-2005. 
Contents. 

Minimum package contents, §47-18-2003. 
Definitions, §47-18-2002. 

Injunctions. 

Violations of provisions, §47-18-2006. 
Minimum package contents, §47-18-2003. 
Purpose of provisions, §47-18-2004. 

Title of act, §47-18-2001. 
Retailers. 
Unfair retailer’s cigarette sales, §§47-25-301 
to 47-25-310. 
Revenue department. 
Unfair retailer’s cigarette sales. 
Administration and enforcement of 
provisions, §47-25-308. 
Sales. 
Unfair retailer’s cigarette sales, §§47-25-301 
to 47-25-310. 
Tobacco. 
Manufacturers escrow fund, §§47-31-101 to 
47-31-103. 
Unfair retailer’s cigarette sales. 
Advertising. 

Combined sales, §§47-25-305, 47-25-307. 

Coupon offers, §§47-25-305, 47-25-307. 

Exemptions from provisions, §47-25-306. 

Sales below cost. 

Prima facie evidence, §47-25-303. 
Appeals. 

Decisions of commissioner, §47-25-308. 
Citation of law. 

Short title, §47-25-301. 

Damages, §47-25-304. 
Definitions, §47-25-302. 
Discount price program. 
Participation not to cause retailer to be in 
violation, §47-25-310. 
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CIGARETTES —Cont’d 
Unfair retailer’s cigarette sales —Cont’d 
Enforcement of provisions, §47-25-308. 
Evidence. 
Prima facie evidence, §47-25-303. 
Exemptions from provisions, §§47-25-306, 
47-25-309, 47-25-310. 
Injunctions, §47-25-304. 
Manufacturer’s incentive program. 
Participation not to cause retailer to be in 
violation, §47-25-310. 
Misdemeanors. 
Sales below cost, §47-25-303. 
Penalties, §47-25-308. 
Sales below cost, §47-25-303. 
Sales below cost. 
Prohibited, §47-25-303. 
Special price program. 
Participation not to cause retailer to be in 
violation, §47-25-310. 
Title of law. 
Short title, §47-25-301. 


CIGARS. 
Tobacco. 
Manufacturers escrow fund, §§47-31-101 to 
47-31-1083. 


CIRCUIT COURTS. 
Jurisdiction. 
Structured settlements. 
Transfer of payment rights, §47-18-2604. 
Structured settlements. 
Jurisdiction over transfer of payment 
rights, §47-18-2604. 


CLASS ACTIONS. 
Consumer protection. 
Unfair practices, private right of action. 
Class action prohibited, §47-18-109. 
Rental-purchase agreements. 
Damages recoverable, §47-18-611. 


CLOSING OF PURCHASE OF 
RESIDENCE. 

Residential closing funds distribution 
generally, §§47-32-101 to 47-32-107. 


CLOTHING. 
Antitheft security tag. 
Mailing cost incurred by customer in 
returning item for removal of tag. 
Retailer to reimburse, §47-50-117. 
Return of clothing or accessories sold at 
retail directly to a purchaser, refusal 
to accept. 
Unfair or deceptive practices, §47-18-104. 


CLUBS. 
Buyers’ clubs, §§47-18-501 to 47-18-509. 
Health clubs. 
General provisions, §§47-18-301 to 
47-18-319. 


COAL. 
Contracts. 
Purchase or lease of coal. 
Type size and form of contracts, 
§47-50-110. 
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COAL —Cont’d 
Leases. 
Purchase or lease of coal. 
Type size and form of contracts, 
§47-50-110. 
Restraint of trade. 
Conspiracy or agreement to limit output or 
to raise price of coal, §47-25-111. 
Type size and form of contracts, 
§47-50-110. 
Weights and measures. 
Standard of weights and measures, 
§47-26-101. 


COERCION. 
Motorcycle and off-road vehicle dealer 
fairness. 
Suppliers, prohibited acts, §47-25-1905. 


COMMERCIAL CODE. 
Bank deposits and collections. 
Control of deposit accounts. 
Secured transactions, §47-9-104. 
Electronic transactions. 
Scope of uniform electronic transactions act, 
§47-10-103. 
Leases. 
Secured transactions. 
Security interests arising under 
provisions, §47-9-110. 
Letters of credit. 
Control of accounts. 
Secured transactions, §47-9-107. 
Sale of goods. 
Secured transactions. 
Security interests arising under 
provisions, §47-9-110. 
Secured transactions, §§47-9-101 to 
47-9-809. 
Accessions. 
Perfection and priority of security 
interest in, §47-9-335. 
Accounting. 
Defined, §47-9-102. 
Request for, §47-9-210. 
After-acquired property. 
Security interest in, §47-9-204. 
Agricultural liens. 
Default. 
Time of default, §47-9-606. 
Defined, §47-9-102. 
Perfection and priority. 
Filed financing statement providing 
certain incorrect information. 
Priority of agricultural lien perfected 
by, §47-9-338. 
Filing. 
When required to perfect lien, 
§47-9-310. 
Interests that take priority over or take 
free of agricultural lien, §47-9-317. 
Law governing, §47-9-302. 
Priorities among agricultural liens on 
same collateral, §47-9-322. 
When perfected, §47-9-308. 
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COMMERCIAL CODE —Cont’d 
Secured transactions —Cont’d 
Applicability of provisions, §§47-9-109, 

47-9-110. 

Attachment of security interest, §47-9-203. 
Financial asset. 

Security interest arising in purchase or 

delivery of, §47-9-206. 
Perfection. 

Security interests perfected upon 

attachment, §47-9-309. 
Banks. 
Control agreement. 
Refusal to enter into or disclose 
existence of, §47-9-342. 
Defined, §47-9-102. 
Rights of banks. 
Deposit accounts, §§47-9-340, 47-9-341. 

Security interest of interest owners 
against first purchaser of oil and gas 
production, §47-9-343. 

Chattel paper. 

Perfection of security interests in, 
§47-9-312. 

Purchaser of chattel paper or instrument. 

Priority, §47-9-330. 

Citation of provisions, §47-9-101. 
Collateral. 
Control of collateral. 

Rights and duties of secured party 

having, §§47-9-207, 47-9-208. 
Default. 

Acceptance in full or partial 
satisfaction of obligation, 
§§47-9-620 to 47-9-622. 

Disposition after default, §§47-9-610 to 
47-9-617. 

Redemption. 

Right to redeem collateral, §47-9-623. 

Transfer of record or legal title, 
§47-9-619. 

Description. 

Sufficiency, §47-9-108. 
Disposition. 

Permissible, §47-9-205. 

Rights of secured party on, §47-9-315. 
List of collateral. 

Request regarding, §47-9-210. 
Possession of collateral. 

Rights and duties of secured party 
having, §47-9-207. 

Title immaterial, §47-9-202. 
Transferred collateral. 

Priority of security interests in, 
§47-9-325. 

Use permissible, §47-9-205. 
Commingled goods, §47-9-336. 
Crops. 

Priority of security interests in, 

§47-9-334. 
Debtor. - 
Defined, §47-9-102. 
Location, §47-9-307. 
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COMMERCIAL CODE —Cont’d 
Secured transactions —Cont’d 
Default. 
Acceptance of collateral in full or partial 
satisfaction of obligation, §47-9-620. 
Effect, §47-9-622. 
Notification, §47-9-621. 
Agricultural lien. 
Time of default, §4'7-9-606. 
Collateral. 

Acceptance in full or partial 
satisfaction of obligation, 
§§47-9-620 to 47-9-622. 

Disposition after default, §§47-9-610 to 
47-9-617. 

Redemption. 


Right to redeem collateral, §47-9-623. 


Transfer of record or legal title, 
§47-9-619. 
Collection and enforcement by secured 
party, §47-9-607. 
Application of proceeds, §47-9-608. 

Commercially reasonable conduct. 

Determination whether conduct 
commercially reasonable, 
§47-9-627. 

Disposition of collateral after, §47-9-610. 
Compulsory disposition, §47-9-620. 
Deficiency. 

Action in which deficiency is in issue, 
§47-9-626. 
Explanation of calculation of, 
§47-9-616. 
Liability for, §47-9-615. 
Notification before, §47-9-611. 
Contents and form, §§47-9-613, 
47-9-614. 
Timeliness, §47-9-612. 
Proceeds. 
Application, §47-9-615. 
Surplus. 
Action in which surplus is in issue, 
§47-9-626. 
Explanation of calculation of, 
§47-9-616. 
Right to, §47-9-615. 
Transferee of collateral. 
Rights, §47-9-617. 
Fixtures. 
Procedure if security agreement covers, 
§47-9-604. 
Judicial enforcement, §47-9-601. 
Noncompliance with provisions by 
secured party. 
Remedies, §47-9-625. 

Possession. 

Rights of secured party to take 
possession after default, §47-9-609. 

Real property. 

Procedure if security agreement covers, 
§47-9-604. 

Rights after default, §47-9-601. 

Agreement on standards concerning, 
§47-9-603. 
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COMMERCIAL CODE —Cont’d 
Secured transactions —Cont’d 
Default —Cont’d 
Rights after default —Cont’d 
Waiver and variance, §47-9-602. 
Secondary obligor. 
Liability, §47-9-628. 
Limitation on liability of secured party, 
§47-9-628. 
Rights and duties, §47-9-618. 
Unknown debtor or secondary obligor, 
§47-9-605. 
Waiver of certain rights, §47-9-624. 
Definitions, §§47-9-102, 47-9-103. 
Deposit account. 
Bank’s rights and duties with respect to, 
§47-9-341. 
Right of recoupment or setoff against 
deposit account. 
Effectiveness, §47-9-340. 
Control, §47-9-104. 
Defined, §47-9-102. 
Perfection and priority of security 
interest in, §47-9-312. 
Law governing, §47-9-304. 
Perfection by control, §47-9-314. 
Priority of security interests, §47-9-327. 
Transfer of funds from deposit account. 
Transferee takes funds free of 
security interest, §47-9-332. 
Description of property. 
Sufficiency, §47-9-108. 
Duties of secured party. 
Account debtor notified of assignment, 
§47-9-209. 
Control or possession of collateral. 
Secured party having, §§47-9-207, 
47-9-208. 
Effective date of provisions, §47-9-701. 
Action taken before. 
Effectiveness, §47-9-705. 
Financing statement. 
Pre-effective-date financing statement, 
§47-9-707. 
Security interest perfected before effective 
date, §47-9-703. 
Security interest unperfected before 
effective date, §47-9-704. 
Electronic chattel paper. 
Control, §47-9-105. 
Perfection by control, §47-9-314. 
Defined, §47-9-102. 
Perfection and priority of security 
interests in. 
Perfection by control, §47-9-314. 
Electronic collateral. 
Rights and duties of secured party having 
control, §47-9-207. 
Enforceability of security interest, 
§47-9-203. 
Filing office, §47-9-501. 
Delay by, §47-9-524. 
Destruction of records, §47-9-522. 
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COMMERCIAL CODE —Cont’d 
Secured transactions —Cont’d 
Filing office —Cont’d 
Duties, §§47-9-519, 47-9-520, 47-9-522, 
47-9-523. 
Fees, §47-9-525. 
Information from, §47-9-523. 
Refusal to accept record, §§47-9-520, 
47-9-521. 
Reports on operation, §47-9-527. 
Uniform form of written financing 
statement and amendment, 
§47-9-521. 
Filing-office rules, §47-9-526. 
Financial asset. 


Priority of certain interests in, §47-9-331. 


Purchase or delivery of. 
Security interest arising in, §47-9-206. 
Financing statement. 
Amendment, §47-9-512. 
Pre-effective-date financing statement, 
§47-9-707. 
Assignment, §47-9-514. 
Collateral. 
Indication of collateral, §47-9-504. 
Contents, §47-9-502. 
Duration of effectiveness, §47-9-515. 
Effective date of provisions. 
Pre-effective-date financing statement, 
§47-9-707. 
Effectiveness, §47-9-516. 
Errors and omissions. 
Claims concerning inaccurate or 
wrongfully filed record, §47-9-518. 
Effect, §47-9-506. 
Indexing errors, §47-9-517. 
Events with impact on effectiveness, 
§49-9-507. 
Filing, §§47-9-501, 47-9-502, 47-9-505. 
Change in governing law. 
Effect, §47-9-316. 
Continuation statement. 
Persons entitled to file, §47-9-708. 


Effectiveness of filed record, §47-9-510. 


Initial financing statement. 
Persons entitled to file, §47-9-708. 
When filing suffices to continue 
effectiveness of financing 
statement, §47-9-706. 
Persons entitled to file, §47-9-509. 
What constitutes, §47-9-516. 
Wrongfully filed record. 
Claims concerning, §47-9-518. 
Lapsed financing statement. 
Effect, §47-9-515. 
Mortgages. 
Record of mortgage as financing 
statement, §47-9-502. 
Name of debtor and secured party, 
§47-9-503. 
Applicability of provision, §47-9-710. 
Errors and omissions. 
Effect, §47-9-506. 
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Secured transactions —Cont’d 
Financing statement —Cont’d 

New debtor becoming bound by security 

agreement. 
Effectiveness of financing statement, 
§47-9-508. 
Secured party of record, §47-9-511. 
Assignment of powers of, §47-9-514. 

Termination statement, §47-9-513. 

Time of filing, §47-9-502. 

Transition provisions for 2010 
amendments. 

Amendment of pre-effective-date 
financing statement, §47-9-807. 
Filing initial financing statement or 
continuation statement, §47-9-808. 
Initial financing statement in lieu of 
continuation statement, §47-9-806. 
Fixtures. 

Priority of security interests in, 

§47-9-334. 
Future advances. 

Priority of security interests, §47-9-323. 

Security interest in, §47-9-204. 

Health care insurance receivables. 

Assignments. 

Restrictions on assignments, §47-9-408. 

Defined, §47-9-102. 

Identification and proof of assignment, 
§47-9-406. 
Investment property. 

Control, §47-9-106. 

Defined, §47-9-102. 

Perfection and priority of security 
interests in, §47-9-312. 

Law governing, §47-9-305. 

Perfection by control, §47-9-314. 

Priority of security interests, §47-9-328. 
Leases. 

Restrictions on security interest in 
leasehold interest or in lessor’s 
residual interest, §47-9-407. 

Letter-of-credit right. 

Assignment. 

Restrictions on assignment ineffective, 
§47-9-409. 

Control, §47-9-107. 

Defined, §47-9-102. 

Perfection and priority of security 
interests in, §47-9-312. 

Law governing, §47-9-306. 

Perfection by control, §47-9-314. 

Priority of security interests, §47-9-329. 
Perfection of security interests. 

Attachment. 

Security interests perfected upon 
attachment, §47-9-309. 

Chattel paper. 

Security interests in, §47-9-312. 

Continuity of perfection, §47-9-308. 

Change in governing law, §47-9-316. 

Control. 

Perfection by, §47-9-314. 
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Secured transactions —Cont’d 
Perfection of security interests —Cont’d 
Delivery to secured party. 
Perfection of security interest without 
filing, §47-9-313. 
Deposit accounts. 
Perfection by control, §47-9-314. 
Security interests in, §47-9-312. 
Documents. 
Security interests in, §47-9-312. 
Effective date of provisions. 

Security interest perfected before, 
§47-9-703. 

Security interest unperfected before, 
§47-9-704. 

Filing. 
Not required to perfect security interest 
in property subject to certain 
statutes, regulations, and treaties, 
§47-9-311. 
Permissive filing, §47-9-312. 
When required, §47-9-310. 
Instruments. 

Security interests in, §47-9-312. 
Investment property. 

Perfection by control, §47-9-314. 

Security interests in, §47-9-312. 
Law governing, §47-9-301. 

Agricultural liens, §47-9-302. 

Deposit accounts, §47-9-304. 

Goods covered by certificate of title, 
§47-9-303. 

Investment property, §47-9-305. 

Letter-of-credit rights, §47-9-306. 

Letter-of-credit rights. 

Law governing, §47-9-306. 

Perfection by control, §47-9-314. 

Security interests in, §47-9-312. 

Money. 
Security interests in, §47-9-312. 
Possession by secured party. 

Perfection of security interest without 
filing, §47-9-313. 

Transition provisions for 2010 
amendments. 

Security interest perfected before 
effective date, §47-9-803. 

Security interest unperfected before 
effective date, §47-9-804. 

Treaties. 
Security interest in property subject to 
certain treaties, §47-9-311. 
When perfected, §47-9-308. 
Priority of security interests. 
Accessions, §47-9-335. 
Agricultural liens. 

Agricultural liens on same collateral, 
§47-9-322. 

Filed financing statement providing 
certain incorrect information. 

Agricultural lien perfected by, 
§47-9-338. 
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COMMERCIAL CODE —Cont’d 
Secured transactions —Cont’d 
Priority of security interests —Cont’d 
Agricultural liens —Cont’d 

Interests that take priority over or take 
free of, §47-9-317. 

Law governing, §47-9-302. 

Buyer of goods, §47-9-320. 
Certificate of title. 

Security interest in goods covered by, 
§47-9-337. 

Chattel paper or instrument. 

Priority of purchaser, §47-9-330. 
Commingled goods, §47-9-336. 
Conflicting security interests, §47-9-322. 
Consignee. 

Rights and title with respect to 
creditors and purchasers, 
§47-9-319. 

Crops. 

Security interest in, §47-9-334. 
Deposit account, §47-9-327. 

Transfer of funds from, §47-9-332. 
Filed financing statement providing 

certain incorrect information. 

Security interest perfected by, 
§47-9-338. 

Financial asset. 

Priority of certain interests in, 

§47-9-331. 
Fixtures. 

Security interest in, §47-9-334. 
Future advances, §47-9-323. 
Investment property, §47-9-328. 

Law governing, §47-9-301. 

Agricultural liens, §47-9-302. 

Deposit accounts, §47-9-304. 

Goods covered by certificate of title, 

§47-9-303. 

Investment property, §47-9-305. 

Letter-of-credit rights, §47-9-306. 
Lessee of goods in ordinary course of 

business, §47-9-321. 
Letter-of-credit right, §47-9-329. 

Law governing, §47-9-306. 

Licensee of general intangible, §47-9-321. 

Liens arising by operation of law, 
§47-9-333. 

New debtor. 

Security interests created by, 
§47-9-326. 

Purchase-money security interests, 
§47-9-324. 

Purchasers of instruments, documents 
and securities under other provisions. 

Priority of rights of, §47-9-331. 

Sale of right to payment, §47-9-318. 
Subordination. 
New debtor, security interests created 
by, §47-9-326. 

Priority subject to, §47-9-339. 
Transfer of money. 

Transferee takes money free of security 

interest, §47-9-332. 
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Secured transactions —Cont’d 
Priority of security interests —Cont’d 
Transferred collateral, §47-9-325. 
Transition provisions, §47-9-709. 
2010 amendments. 
Priority of conflicting claims to 
collateral, governing law to 
establish, §47-9-809. 
Unperfected security interest. 
Interests that take priority over or take 
free of, §47-9-317. 
Proceeds. 
Rights of secured party in, §47-9-315. 
Purchase-money security interests, 
§47-9-103. 
Priority, §47-9-324. 
Savings clause, §47-9-702. 
Scope of provisions, §§47-9-109, 47-9-110. 
Security agreement. 
Effectiveness, §47-9-201. 
Statement of account. 
Request regarding, §47-9-210. 
Third parties. 
Alienability of debtor’s rights, §47-9-401. 
Assignments. 
Agreement not to assert defenses 
against assignee, §47-9-403. 
Claims and defenses against assignee, 
§47-9-404. 
Discharge of account debtor, §47-9-406. 
Modification of assigned contract, 
§47-9-405. 
Restrictions on certain assignments, 
§47-9-406. 
Certain restrictions ineffective, 
§§47-9-408, 47-9-409. 
Rights acquired by assignee, §47-9-404. 
Contract of debtor. 
Secured party not obligated on, 
§47-9-402. 
Torts of debtor. 
Secured party not obligated on, 
$47-9-402. 
Transition provisions for 2010 amendments. 
Amendment of pre-effective-date 
financing statement, §47-9-807. 
Effect date of act, §47-9-801. 
Filing initial financing statement or 
continuation statement, §47-9-808. 
Initial financing statement in lieu of 
continuation statement, §47-9-806. 
Pre-effective date filings, §47-9-805. 
Pre-effective date transactions, liens or 
proceedings, §47-9-802. 
Priority of conflicting claims to collateral, 
governing law to establish, §47-9-809. 
Security interest perfected before effective 
date, §47-9-803. 
Security interest unperfected before 
effective date, §47-9-804. 


COMMERCIAL PAPER. 
Electronic transactions, uniform act. 
Generally, §§47-10-101 to 47-10-123. 
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COMMERCIAL PAPER —Cont’d 
Electronic transactions, uniform act 
—Cont’d y 
Transferable records, §47-10-116. 


COMPROMISE AND SETTLEMENT. 
Alcoholic beverages. 
Franchises. 
Termination or modification, §47-25-1507. 
Consumer protection. 
Private right of action, §47-18-109. 
Franchises. 
Alcoholic beverages. 
Termination or modification, §47-25-1507. 
Structured settlement protection. 
Circuit court jurisdiction, §47-18-2604. 
Construction of act relative to applicable 
law, §47-18-2606. 
Date of applicability of act, §47-18-2607. 
Definitions, §47-18-2602. 
Short title, §47-18-2601. 
Transfer agreements. 
Circuit court jurisdiction, §47-18-2604. 
Effective date of act, §47-18-2607. 
Requirements, §47-18-2603. 
Failure to satisfy requirements, 
§47-18-2605. 


COMPUTERS. 
Confidential information. 

Protection on laptops and removable 
storage devices, §47-18-2901. 
File-sharing programs, unauthorized. 

Unfair trade practices, §47-18-104. 


CONCERTS. 
Music truth in advertising, §§47-18-5301 | 
to 47-18-5304. 


CONFESSION OF JUDGMENT. 
Rental-purchase agreements. 
Provisions requiring confession of judgment. 
Prohibited, §47-18-606. 


CONFIDENTIALITY OF INFORMATION. 
Computer safety. 
Protection of information on laptops and 
removable storage devices, §47-18-2901. 
Mortgages and deeds of trust. 
Disclosure of information by mortgagee, 
§§47-23-101, 47-23-102. 


CONFISCATION. 
Weights and measures. 
Violations of provisions. 
Appeals, §47-26-925. 


CONFLICT OF LAWS. 
Alcoholic beverages. 
Franchises. 
Termination or modification, §47-25-1511. 
Foreign foods disclosure. 
Construction with federal laws, 
§47-18-1809. 
Franchises. 
Alcoholic beverages. 
Termination or modification, §47-25-1511. 
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CONFLICT OF LAWS —Cont’d 
Interest. 
Choice of laws by contract, §47-14-119. 
Motorcycle and off-road vehicle dealer 
fairness, §47-25-1914. 
Weights and measures. 
Regulations promulgated under previous 
law, §47-26-926. 


CONFLICTS OF INTEREST. 
Debt-management services. 
Prohibited acts and practices, §47-18-5528. 


CONSIGNMENTS. 
Trade practices. 
Art. 
Consignment of art, §§47-25-1001 to 
47-25-1006. 


CONSTRUCTION AND 
INTERPRETATION. 
Alcoholic beverages. 
Franchises. 
Termination or modification, §47-25-1511. 
Consumer protection, §47-18-115. 
Exemptions from part, §47-18-111. 
Supplemental nature of provisions, 
§47-18-112. 
Debt-management services. 
Severability of provisions, §47-18-5541. 
Uniformity of application and construction, 
§47-18-5538. 
Electronic transactions, §47-10-106. 
Comments to provisions. 
Use in aid of interpretation, §47-10-123. 
Electronic signatures in global and national 
commerce act. 
Superseding to extent allowed under 15 
USCS §7002, §47-10-122. 
Severability of provisions, §47-10-121. 
Franchises. 
Alcoholic beverages. 
Termination or modification, §47-25-1511. 
Repurchase of terminated franchise 
inventory. 
Security interest not affected. 
Exemption from bulk sales law, 
§47-25-1310. 
Mortgages and deeds of trust. 
Advances. 
Mortgages securing future advances, 
§47-28-110. 
Home equity conversion mortgages. 
Construction with other laws, §47-30-117. 
Open-end mortgages, §47-28-110. 
Secured transactions. 
Title to collateral immaterial to 
applicability of chapter, §47-9-202. 


CONSUMER CREDIT. 
Attorneys at law. 
Fees. 
Liability of creditors and credit card 
issuers, §47-18-803. 
Citation, §47-18-801. 
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CONSUMER CREDIT —Cont’d 
Consumer protection act. 
Compliance with consumer credit act. 
Disclosure of information in connection 
with transaction deemed to have 
occurred, §47-14-125. 
Damages. 
Liability of creditors and credit card 
issuers, §47-18-803. 
Disabilities, persons with. 
Discrimination because of disability, 
§47-18-802. 
Federal consumer credit protection law. 
Compliance with, §47-14-125. 
Fees. 
Attorneys’ fees. 
Liability of creditors and credit card 
issuers, §47-18-803. 
Gender discrimination. 
Unlawful, §47-18-802. 
Handicapped persons. 
Discrimination because of disability, 
§47-18-802. 
Jurisdiction, §47-18-804. 
Liability. 
Spouse, §47-18-805. 
Limitation of actions, §47-18-804. 
Discovery rule, §47-18-110. 
Sex discrimination. 
Unlawful, §47-18-802. 
Short title, §47-18-801. 
Spouse. 
Liability, §47-18-805. 
Statute of limitations, §47-18-804. 
Discovery rule, §47-18-110. 
Truth in lending act. 
Compliance with federal consumer credit 
protection law, §47-14-125. 


CONSUMER PROTECTION. 
Actions. 
Private right of action, §47-18-109. 
Advertising. 
Alcoholic beverages. 
Out-of-state advertisers. 
Warning, §47-18-117. 
Living trust or other estate taxation 
services. 
Required disclosure, §47-18-104. 
Regulation of unsolicited electronic 
advertising, §§47-18-2501, 47-18-2502. 
Truth in music advertising, §§47-18-5301 to 
47-18-5304. 
Alcoholic beverages. 
Advertising. 
Out-of-state advertisers. 
Warning, §47-18-117. 
Anti-phishing act of 2006, §§47-18-5201 to 
47-18-5205. 
Appeals. 
Private right of action. 
Service of notice of appeal, §47-18-109. 
Applicability of provisions. 
Exemptions, §47-18-111. 


CONSUMER PROTECTION —Cont’d 
Attorney general. 
Engaging in unfair acts, enforcement by 
attorney general, §47-18-104. 
Powers, §47-18-114. 
Attorneys’ fees. 
Private right of action, §47-18-109. 
Bait and switch. 
Defined, §47-18-103. 
Beauty pageants. 
Deceptive acts or practices. 
Violations to constitute, §47-18-122. 
Violations subject to consumer protection 
act, §47-18-209. 
Bedding materials. 
Secondhand mattresses, §47-18-104. 
Breeders. 
Violations by commercial breeders, 
§47-18-130. 
Buyers’ clubs, §§47-18-501 to 47-18-509. 
Cellular telephones, §§47-18-1901 to 
47-18-1905. 
Applicability to contracts, §47-18-1905. 
Applicability to customers, §47-18-1904. 
Applicability to utilities, §47-18-1903. 
Minimum service periods. 
Disclosure requirements, §47-18-1901. 
Penalties for violations, §47-18-1902. 
Cigarette packs. 
Generally, §§47-18-2001 to 47-18-2006. 
Violations as violations of consumer 
protection act, §47-18-2005. 
Citation, §47-18-101. 
Class actions. 
Unfair practices, private right of action, 
§47-18-109. 
Commerce. 
Defined, §47-18-103. 
Compliance with chapter. 
Assurance of voluntary compliance. 
Violation. 
Penalties, §47-18-107. 
Compromise and settlement. 
Private right of action, §47-18-109. 
Construction and interpretation, 
§47-18-115. 
Exemptions from part, §47-18-111. 
Supplemental nature of provisions, 
§47-18-112. 
Consumer affairs division. 
Creation, §47-18-5001. 
Defined, §47-18-103. 
Department of commerce and insurance, 
§47-18-5001. 
Director. 
Appointment, §47-18-5001. 
Duties. 
General provisions, §47-18-5002. 
Foreign foods disclosure act. 
Administration of provisions, 
§47-18-1803. 
Powers. 
General provisions, §47-18-5002. 
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CONSUMER PROTECTION —Cont’d 

Consumer credit. 

Compliance with consumer tredit act. 

Disclosure of information in connection 

with credit transaction deemed to 
have occurred, §47-14-125. 

Consumers. 

Defined, §47-18-103. 

Consumer transactions. 

Defined, §47-18-103. 

Contractors. 

Unlicensed contractor acting as licensed, 
§47-18-104. 

Costs. 

Actions commenced by consumer affairs 
division deemed free of cost, 
§47-18-116. 

Private right of action, §47-18-109. 

Credit. 

Liability. 

Spouse, §47-18-805. 

Spouse. 

Liability, §47-18-805. 

Credit services businesses. 

Consumer protection act. 

Punitive damages, §47-18-1008. 
General provisions, §§47-18-1001 to 

47-18-1011. 

Criminal law and procedure. 
Deceptive acts, §47-18-104. 
Rental-purchase agreements. 

Violations of provisions, §47-18-614. 

Damages. 

Private right of action, §47-18-109. 

Debit cards. 

Holds on debit cards. 

Disclosure, §47-18-128. 

Debt-management services, §§47-18-5501 

to 47-18-5541. 

Deceptive acts. 

Beauty pageants. 

Violations of provisions as deceptive acts, 

§47-18-122. 

Contractors. 

Acting as licensed when not, §47-18-104. 
Enumeration, §47-18-104. 

Motor vehicles. 

New passenger motor vehicle, §47-18-119. 
Offered as inducements, §47-18-120. 
Prizes, §47-18-124. 

Prohibited, §47-18-104. 

Unsolicited loans. 

Damages, §47-18-2404. 

Notice, §47-18-2404. 

Obligations spelled out, §47-18-2404. 

Violations as unfair or deceptive trade 

practices, §47-18-2403. 

Unsolicited negotiable instruments. 

Products, services or memberships 

purchased by negotiation of, 
§47-18-123. 

Declaratory judgments. 

Act or practice violating provisions, 
§47-18-109. 
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Definitions, §47-18-103. 
Elder persons, §47-18-125. 
Prizes, §47-18-124. 
Offered as inducements, §47-18-120. 
Unsolicited negotiable instrument, 
§47-18-123. 
Disasters. 
Unreasonably raising prices or restricting 
supplies, §47-18-104. 
Discovery. 
Request for information by division, 
§47-18-106. 
Division of consumer affairs. 
Defined, §47-18-103. 
Documentary material. 
Defined, §47-18-103. 
Drivers’ licenses. 
Clothing. 
Return of clothing or accessories sold at 
retail directly to a purchaser. 


Requiring license to return, §47-18-104. 


Elder persons. 
Definitions, §47-18-125. 
Protection. 
Cumulative, additional and supplemental 
penalties, §47-18-125. 
Electricians. 
Deceptive advertising practices, §47-18-104. 
Employment agencies, §§47-18-1701 to 
47-18-1708. 
Enforcement of part. 
Injunctions, §47-18-108. 
Restraining orders, §47-18-108. 
Estate taxation advertisement. 
Required disclosure, §47-18-104. 
Evidence. 
Private right of action. 
Violations of part, §47-18-109. 
Exemptions, §47-18-111. 
Existing laws. 
Provisions deemed supplementary, 
§47-18-112. 
Fire sales. 
False representation as to natural disaster. 

Unfair or deceptive acts, §47-18-104. 

Florists. 
Deceptive acts. 

Misrepresenting geographical location by 
listing fictitious name in local 
telephone directory, §47-18-104. 

Foreclosure-related rescue services, 

§§47-18-5401, 47-18-5402. 

Foreign foods disclosure, §§47-18-1801 to 

47-18-1809. 

Frivolous actions. 

Private right of action, §47-18-109. 
Gift certificates, §47-18-127. 
Going out of business sales. 

False representations. 

Unfair or deceptive practices, §47-18-104. 

Goods. 

Defined, §47-18-103. 
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Gouging. 

Disasters. 

Unreasonably raising prices or restricting 
supplies, §47-18-104. 

Health clubs. 

Consumer affairs division. 

Defined, §47-18-301. 

General provisions, §§47-18-301 to 

47-18-319. 
Health related cash discounts, 

§§47-18-2701 to 47-18-2704. 

Home solicitation sales or leases. 

General provisions, §§47-18-701 to 

47-18-708. 
Housing. 

Residential real property, advertising for 

sale. 

Bedrooms, number specified exceeding 
subsurface sewage permit. 

Unfair trade practices, §47-18-104. 
Identity theft. 

Generally, §§47-18-2101 to 47-18-2110. 
Information. 

Failure to respond to request for, 

§47-18-118. 
Injunctions. 
Declaratory judgments that act or practice 
violates provisions, §47-18-109. 

Enforcement of part, §47-18-108. 
Investigations. 

Requests for information. 

Noncompliance. 

Penalties, §47-18-106. 
Jurisdiction. 
Restrictions on jurisdiction prohibited, 
§47-18-113. 
Kerosene and motor fuels quality 
inspection, §§47-18-1301 to 47-18-1311. 
Knowingly. 

Defined, §47-18-103. 
Legislative declaration. 

Purposes of provisions, §47-18-102. 
Lighters. 

Novelty lighters, prohibitions, §47-18-129. 
Limitation of actions, §47-18-110. 
Living trust advertisement. 

Required disclosure, §47-18-104. 
Mattresses. 

Secondhand mattresses, §47-18-104. 
Misdemeanors. 

Deceptive acts, §47-18-104. 

Motor vehicles. 

Advertising. 

Unlicensed motor vehicle dealers to 
comply with requirements, 
§47-18-121. 

Repair parts. 

Return to customer, §47-18-104. 

Music. 
Truth in music advertising, §§47-18-5301 to 
47-18-5304. 
Notice. 

Private actions. 

Notice of commencement of actions given 
to division, §47-18-109. 


INDEX 


CONSUMER PROTECTION —Cont’d 
Notice —Cont’d 
Private actions —Cont’d 
Service of notice of appeal, §47-18-109. 
Novelty lighters, prohibitions, §47-18-129. 
Odometers. 
Reducing number of miles indicated. 
Unfair or deceptive acts, §47-18-104. 
Penalties. 
Assurance of voluntary compliance. 
Violations, §47-18-107. 
Investigations. 
Requests for information. 
Noncompliance, §47-18-106. 
Violations of part, §47-18-108. 
Person. 
Defined, §47-18-103. 
Phishing. 
Anti-phishing act of 2006, §§47-18-5201 to 
47-18-5205. 
Pre-complaint investigation. 
Request for information by division, 
§47-18-106. 
Price-gouging. 
Medical emergencies, price-gouging during, 
§§47-18-2801 to 47-18-2805. 
Terrorist attacks, state of emergency, 
§§47-18-5101 to 47-18-5104. 
Private right of action, §47-18-109. 
Prizes and gifts. 
Information. 
Failure to respond to request for 
information, §47-18-118. 
Retail value. 
Requested information. 
Failure to respond to, §47-18-118. 
Unfair acts, §§47-18-120, 47-18-124. 
Purposes of chapter, §47-18-102. 
Pyramid distributorships. 
Sale or offer to sell participation in, 
§47-18-104. 
Radar jamming or detection devices. 
Advertising or selling radar jamming or 
detection devices. 
Unfair or deceptive practices, §47-18-104. 
Receipts printed electronically for debit 
and credit cards. 
Violations, §47-18-126. 
Rental-purchase agreements, §§47-18-601 
to 47-18-614. 
Residential closing funds distribution, 
§§47-32-101 to 47-32-107. 
Residential real property, advertising for 
sale. 
Bedrooms, number specified exceeding 
subsurface sewage permit. 
Unfair trade practices, §47-18-104. 
Restraining orders. 
Enforcement of part, §47-18-108. 
Retail clothing sales. 
Return of clothing sold at retail directly to 
a purchaser, refusal to accept. 
Unfair or deceptive practices, §47-18-104. 
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Securities. t 
Unfair practices, no private right of action, 
§47-18-109. 
Service of process. 
Private right of action. 
Service of notice of appeal, §47-18-109. 
Services. 
Defined, §47-18-103. 
Settlement of private right of action, 
§47-18-109. 
Short title, §47-18-101. 
Statute of limitations, §47-18-110. 
Structured settlements, §§47-18-2601 to 
47-18-2607. 
Switch. 
Defined, §47-18-103. 
Terrorism. 
Price-gouging during state of emergency, 
§§47-18-5101 to 47-18-5104. 
Definitions, §47-18-5102. 
Legislative intent, §47-18-5101. 
Penalties, §47-18-5104. 
Prohibited acts, §47-18-5103. 
Unfair or deceptive acts or practices, 
violations, §47-18-5104. 
Unreasonably raising prices or restricting 
supplies, §47-18-104. 
Trade. 
Defined, §47-18-103. 
Treble damages. 
Willful or knowing violations, §47-18-109. 
Unfair acts. 
Cigarettes. 
Unfair retailer’s cigarette sales, 
§§47-25-301 to 47-25-310. 
Clothing containing antitheft security tag. 
Mailing cost incurred by customer in 
returning for removal of tag. 
Failure of retailer to reimburse, 
§47-50-117. 
Enumeration, §47-18-104. 
Household goods. 
Unfair trade practices, §§47-25-901 to 
47-25-907. 
Motor vehicles. 
New passenger motor vehicles, 
§47-18-119. 
Prizes offered as inducements, §47-18-120. 
Prohibited, §47-18-104. 
Terrorist attacks, state of emergency. 
Price-gouging, §47-18-5104. 
Tickets. 
Cancellation of performance or event for 
which ticket for admission sold. 
Failure to refund purchase price, 
§47-50-118. 
Unsolicited advertising by electronic 
means, §§47-18-2501, 47-18-2502. 
Unsolicited loans, §§47-18-2401 to 
47-18-2404. 
Unsolicited negotiable instruments. 
Products; services or memberships 
purchased by negotiation of, 
§47-18-123. 
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CONSUMER PROTECTION —Cont’d 
Venue. 
Private right of action, §47-18-109. 
Restrictions on venue prohibited, 
§47-18-113. 
Video consumer privacy. 
Generally, §§47-18-2201 to 47-18-2205. 
Waiver. 
Provisions of chapter deemed binding 
regardless of waiver, §47-18-113. 
War. 
Unreasonably raising prices or restricting 
supplies, §47-18-104. 
Warranty extension, §§47-18-1401 to 
47-18-1404. 
Water treatment devices, §§47-18-1201 to 
47-18-1203. 
Wireless telecommunication devices, 
§§47-18-1901 to 47-18-1905. 


CONSUMER TELEMARKETING 
PROTECTION ACT, §§47-18-1501 to 
47-18-1511. 


CONTRACTORS. 
Unlicensed contractor. 
Acting as a licensed contractor, §47-18-104. 


CONTRACTS. 
Attorney general. 
Restraint of trade. 
Unlawful and void contracts. 
Attorney general and reporter 
authorized to institute criminal 
proceedings, §47-25-103. 
Beer. 
Intentional interference with contract, 
§47-50-109. 
Procurement of breach unlawful. 
Treble damages, §47-50-109. 
Breach of obligations. 
Damages. 
Procurement of breach. 
Treble damages, §47-50-109. 
Intentional interference with contract, 
§47-50-109. 
Buyers’ clubs, §§47-18-503 to 47-18-508. 
Cellular telephones. 
Consumer protection. 
Applicability, §47-18-1905. 
Minimum service periods. 
Disclosure requirements, §47-18-1901. 
Coal. 
Purchase or lease of coal. 
Type size and form of contracts, 
§47-50-110. 
Commercial code. 
Secured transactions, §§47-9-101 to 
47-9-809. 
Consideration. 
Evidence. 
Written contracts prima facie evidence of 
consideration, §47-50-103. 
Want or failure of consideration deemed a 
defense, §47-50-104. 
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CONTRACTS —Cont’d 
Coupon sales promotions. 
Agreement between promoter and sponsor. 

Requirements, §47-25-803. 

Terms and conditions of contracts, 

§47-25-803. 
Trademarks. 
Agreements authorizing promotional use 
of name or trademark. 
Liability of persons authorizing, 
§47-25-807. 
Covenants not to compete. 
Arrangements, contracts, agreements, etc., 
lessening competition. 
Generally, §47-25-101. 
Credit services businesses. 
Breach of contract, §47-18-1007. 
Execution, §47-18-1006. 
Criminal law and procedure. 
Restraint of trade. 
Unlawful and void contracts, §47-25-103. 
Damages. 
Treble damages, §47-50-109. 
Defenses. 
Want or failure of consideration, 
§47-50-104. 
Electronic transactions, uniform act. 
Automated transactions. 

Formation of contracts, §47-10-114. 
Generally, §§47-10-101 to 47-10-123. 
Legal recognition of electronic records, 

signatures and contracts, §47-10-107. 
Evidence. 
Written contracts prima facie evidence of 
consideration, §47-50-103. 
Felonies. 
Restraint of trade. 
Unlawful and void contracts, §47-25-103. 
Forms. 
Printed contract forms. 
Certain extracted products, §47-50-110. 
Health clubs. 
Health club agreement. 

Defined, §47-18-301. 

Intentional interference with contract. 

Treble damages, §47-50-109. 

Unlawful, §47-50-109. 
Intention of parties. 

Prima facie evidence that contract contains 

true intention of parties, §47-50-112. 

Interest. 

Excess interest. 

Contracts with excess interest, 
§47-14-117. 

Formula rates, §47-14-106. 

Maximum effective rates, §47-14-103. 
Invention development, §§47-25-1201 to 

47-25-1222. 

Kerosene and motor fuels quality 
inspection. 
Contracts for inspections, testing, etc., 
§47-18-1305. 
Mortgages and deeds of trust. 
Deemed prima facie evidence of intention of 
parties, §47-50-112. 


INDEX 


CONTRACTS —Cont’d 
Mortgages and deeds of trust —Cont’d 
Home equity conversion mortgages. 
Borrower’s default. 
Terms and conditions, §47-30-112. 
Fees. 
Contract may provide for, §47-30-107. 
Interest. 
Contract for payment, §47-30-105. 
Payment of certain taxes, premiums and 
assessments. 

Contract may require borrower to pay, 

§47-30-106. 
Noncompetition agreements. 
Arrangements, contracts, agreements, etc., 
lessening competition. 
Generally, §47-25-101. 
Restraint of trade generally, §§47-25-101 
to 47-25-1038, 47-25-106. 
Prejudgment interest, §47-14-123. 
Procurement of breach. 
Treble damages, §47-50-109. 
Renewable fuels blending. 
Contract provisions forbidding, limiting or 
restricting. 
Void, §47-25-2004. 
Restraint of trade. 
Attorney general. 
Unlawful and void contracts. 

Attorney general and reporter 
authorized to institute criminal 
proceedings, §47-25-103. 

Criminal proceedings, §47-25-103. 
Felonies, §47-25-103. 
Unlawful and void contracts, §47-25-101. 
Attorney general and reporter authorized 
to institute criminal proceedings, 
§47-25-103. 
Damages, §47-25-106. 
Price fixing agreements, §47-25-102. 
Retail installment sales. 
Defined, §47-11-102. 
Transfer of contracts, §47-11-106. 
Sale of goods. 
Secured transactions, §§47-9-101 to 
47-9-809. 
Sales representatives. 
Commissions, §47-50-114. 
Secured transactions. 
Deemed evidence of true intention of 
parties, §47-50-112. 
Treble damages, §47-50-109. 
Waiver. 
Provisions in contracts regarding waiver. 
Written provisions required, §47-50-112. 
Written contracts. 
Consideration. 
Prima facie evidence of consideration, 
§47-50-103. 
Enforced as written, §47-50-112. 
Waiver provisions, §47-50-112. | 


CONTRACTS TREBLE DAMAGE LAW, 
§47-50-109. 
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COPYRIGHTS. 
Dies, molds and forms. 
Destruction of die, mold or form. 
Not construed to affect right of customer 
under federal patent or copyright 
law, §47-25-1401. 
Trademarks. 
General provisions, §§47-25-401 to 
47-25-518. 


CORN. 
Weights and measures. 
Standards of weights and measures, 
§47-26-101. 


CORPORATIONS. 
Restraint of trade. 
Forfeiture of charter. 
Destruction of competition for conspiracy 
against trade, §47-25-104. 
Witnesses in actions for damages. 
Officers, stockholders and agents, 
§47-25-107. 
Seals and sealed instruments. 
Abolished. 
Effect, §47-50-101. 


COSMETICS. 
Flea market sales. 
Sale of cosmetics with past expiration date 
prohibited, §47-25-1608. 


COSTS. 
Cigarette packs. 

Actions to enforce provisions. 

No costs to be taxed against state, 
§47-18-2006. 
Consumer protection. 

Actions commenced by consumer affairs 
division deemed free of cost, 
§47-18-116. 

Private right of action, §47-18-109. 
Foreign foods disclosure, §47-18-1807. 
Identity theft. 

Actions by Attorney General and reporter, 

§47-18-2105. 
Private actions, §47-18-2104. 
Security freeze at consumer request. 
Noncompliance with provisions, 
§47-18-2108. 
Motorcycle and off-road vehicle dealer 
fairness. 
Repurchase of retailer’s inventory. 
Failure to repurchase. 
Civil liability, §47-25-1909. 

Violations of provisions, §47-25-1909. 
Phishing. 

Actions to enforce provisions, §47-18-5204. 


COTTON. 
Public weighers. 
Certified public weighers of natural 
resources products, §§47-26-801 to 
47-26-814. 
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COTTON —Cont’d 
Weights and measures. 
Public weighers. 
Certified public weighers of natural 
resources products, §§47-26-801 to 
47-26-814. 


COUNTERCLAIMS. 
Rental-purchase agreements. 
Civil liability for failure to comply with 
requirements, §§47-18-611, 47-18-612. 


COUNTIES. 
Confidential information protection. 
Laptops and removable storage devices, 
§47-18-2901. 
Electronic transactions, uniform act. 
Electronic records. 
Acceptance and distribution by 
government agencies, §47-10-118. 
Creation and retention of, and conversion 
of written records, to electronic 
records, §47-10-117. 
Interoperability among agencies of 
various jurisdictions, §47-10-120. 
Post-implementation review, §47-10-119. 
Pre-implementation statement. 
Filing, §47-10-119. 


COUPON SALES PROMOTIONS, 
§§47-25-801 to 47-25-810. 
Actions. 
Civil remedies available, §47-25-810. 
Advertising. 
Promoters. 
Prohibited acts, §47-25-808. 
Citation of act. 
Short title, §47-25-801. 
Contracts. 
Agreement between promoter and sponsor. 
Requirements, §47-25-803. 
Terms and conditions of contracts, 
§47-25-803. 
Trademarks. 
Agreements authorizing promotional use 
of name or trademark. 
Liability of persons authorizing, 
§47-25-807. 
Coupon book. 
Defined, §47-25-802. 
Coupons. 
Defined, §47-25-802. 
Distribution, §47-25-805. 
Information to be displayed on face, 
§47-25-804. 
Number restrictions, §47-25-805. 
Terms of redemption, §§47-25-804, 
47-25-805. 
Display on face, §47-25-804. 
Criminal law and procedure. 
Violations of provisions, §47-25-809. 
Definitions, §47-25-802. 
Distribution of coupons, §47-25-805. 
Promoter to provide sponsor with 
distribution information and proceeds, 
§47-25-806. 
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COUPON SALES PROMOTIONS —Cont’d 
Misdemeanors. 
Violations of chapter, §47-25-809. 
Misrepresentation. 
Promoters, §47-25-808. 
Promoters. 
Agreement between promoter and sponsor. 
Required, §47-25-803. 
Terms and conditions, §47-25-803. 
Defined, §47-25-802. 
Distribution of coupons. 
Information and proceeds to be provided 
sponsor, §47-25-806. 
Prohibited acts. 
Enumeration, §47-25-808. 
Promotion. 
Coupons to provide information about 
promotion on face, §47-25-804. 
Redemption. 
Terms displayed on face of coupon, 
§47-25-804. 
Remedies. 
Civil remedies available, §47-25-810. 
Sponsors. 
Agreement between promoter and sponsor. 
Required, §47-25-803. 
Terms and conditions, §47-25-803. 
Defined, §47-25-802. 
Distribution information. 
Promoter to provide sponsor, §47-25-806. 
Proceeds. 
Promoter to provide sponsor with 
proceeds, §47-25-806. 
Title of act, §47-25-801. 
Trademarks. 
Agreements authorizing promotional use of 
name or trademark. 
Liability of persons authorizing use, 
§47-25-807. 
Promoters. 
Prohibited acts, §47-25-808. 
Violations of provisions. 
Misdemeanor, §47-25-809. 
Promoters, §47-25-808. 


COVENANTS. 
Employers and employees. 
Agreements lessening competition. 
Unlawful and void, §47-25-101. 
Noncompetition agreements. 
Arrangements, contracts, agreements, etc., 
lessening competition. 
Generally, §47-25-101. 
Unlawful restraint of trade. 
Generally, §§47-25-101 to 47-25-112. 


COVENANTS NOT TO COMPETE. 
Arrangements, contracts, agreements, 
etc., lessening competition. 
Generally, §47-25-101. 
Unlawful restraints of trade generally, 
§§47-25-101 to 47-25-112. 


CREDIT. 
Letters of credit. 
Control of accounts. 
Secured transactions, §47-9-107. 
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CREDIT —Cont’d 
Letters of credit —Cont’d 
Perfection and priority of security interest 
in. 
Secured transactions, §47-9-306. 


CREDIT CARDS. 
Checks. 
Payment by check. 


Credit cards as identification, §47-22-104. 


Creditors’ records. 
Definitions, §47-22-301. 
Regularly conducted activity, records of. 
Evidence issues, §47-22-302. 
Damages. 
Checks. 
Payment by check. 
Credit card as identification. 
Violation of provisions, §47-22-104. 
Definitions, §47-22-101. 
Termination of credit cards, §47-22-201. 
Disabilities, persons with. 
Discrimination because of disability, 
§47-18-802. 
Discrimination. 
Handicapped persons, §47-18-802. 
Handicapped persons. 
Discrimination because of disability, 
§47-18-802. 
Notice. 
Termination of account, §47-22-203. 
Numbers. 
Checks. 
Payment by check. 
Credit card number not to be required, 
§47-22-104. 
Person. 
Defined, §47-22-101. 
Receipts printed electronically. 
Violations, §47-18-126. 
Records. 
Creditors’ records. 
Definitions, §47-22-301. 
Regularly conducted activity, records of. 
Evidence issues, §47-22-302. 
Telephone solicitation. 
Credit card charges by telephone 
solicitation, §47-18-1527. 
Termination, §§47-22-201 to 47-22-204. 
Cardholder’s termination of account, 
§47-22-202. 
Methods, §47-22-202. 
Notice, §47-22-203. 
Definitions, §47-22-201. 
Effect, §47-22-204. 
Effective date, §47-22-204. 
Liability, §47-22-204. 
Unauthorized use of a credit card. 
Defined, §47-22-101. 
Liability, §47-22-103. 
Unsolicited credit cards, §47-22-102. 
Defined, §47-22-101. 
Effect, §47-22-102. 
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CREDIT SERVICES BUSINESSES, 
§§47-18-1001 to 47-18-1011. 
Actions. ‘ 
Damages. 
Private actions, §47-18-1008. 
Institution of proceedings by attorney 
general, §47-18-1010. 
Limitation of actions, §47-18-1009. 
Bonds, surety, §47-18-1011. 
Citation of part, §47-18-1001. 
Consumer protection act. 
General provisions, §§47-18-101 to 
47-18-130. 
Violation of provisions as violation of act, 
§47-18-1010. 
Punitive damages, §47-18-1008. 
Contracts. 
Breach of contract, §47-18-1007. 
Cancellation. 
Notice of cancellation, §47-18-1006. 
Contents, §47-18-1006. 
Execution, §47-18-1006. 
Noncompliance. 
Void and unenforceable, §47-18-1007. 
Damages. 
Violation of provisions, §47-18-1008. 
Definitions, §47-18-1002. 
Exemptions. 
Burden of proof, §47-18-1007. 
Information statements, §§47-18-1004, 
47-18-1005. 
Contents, §47-18-1005. 
Record on file, §47-18-1004. 
Required, §47-18-1004. 
Limitation of actions, §47-18-1009. 
Prohibited practices, §47-18-1003. 
Short title, §47-18-1001. 
Untrue or misleading representation, 
§47-18-1003. 
Violation of provisions. 
Consumer protection act. 
Violation of act as violation of provisions, 
§47-18-1010. 
Damages, §47-18-1008. 
Institution of proceedings, §47-18-1010. 
Limitation of actions, §47-18-1009. 


CRIMINAL HISTORY RECORDS 
CHECKS. 
Debt-management services. 
Applicants for registration, §47-18-5506. 


CRIMINAL LAW AND PROCEDURE. 
Assignments for benefit of creditors. 
Failure to sell, §47-13-106. 
Cigarettes. 
Unfair retailer’s cigarette sales. 
Sales below cost, §47-25-303. 
Consumer protection. 
Deceptive acts, §47-18-104. 
Rental-purchase agreements. 
Violations of provisions, §47-18-614. 
Contracts. 
Restraint of trade. 
Unlawful and void contracts, §47-25-103. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Coupon sales promotions. 
Violations of chapter, §47-25-809. 
Drugs. 
Trademarks. 
Prosecution of offenders, §47-25-404. 
Violation of trademarks on drug laws, 
§47-25-405. 
Flea market sales, §§47-25-1605, 
47-25-1606. 
Food, drugs or cosmetics with past 
expiration date, §47-25-1608. 
Health clubs. 
Violations of provisions, §47-18-312. 
Household goods. 
Unfair trade practices, §47-25-907. 
Identity theft. 
Social security numbers. 
Protection from disclosure. 
Businesses’ duties as to, §47-18-2110. 
Interest. 
Usury, §47-14-112. 
Invention development. 
Violations of chapter, §47-25-1222. 
Moisture-measuring devices. 
Violations of provisions, §47-26-708. 
Names. 
Property right in use of name. 
Unauthorized use, §47-25-1105. 
Newsgatherers. 
Discriminating in supplying news to 
newspapers, §47-25-112. 
911 telephone service. 
Reference to 911 service restricted, 
§47-50-116. 
Petroleum products. 
Trade practices. 
Unfair practice by franchise dealers and 
distributors, §47-25-623. 
Photography. 
Abortion. 
Photographs of aborted fetuses. 
Property rights in use of photographs. 
Unauthorized use, §47-25-1105. 
Privacy. 
Protection of personal rights, §47-25-1105. 
Rental-purchase agreements. 
Violations of provisions, §47-18-614. 
Restraint of trade. 
Conspiracy or agreement to limit output to 
raise price of coal, §47-25-111. 
Manufacturers giving away manufactured 
articles to destroy competition, 
§47-25-109. 


News gatherers discriminating in supplying 


news, §47-25-112. 
Unlawful and void contracts, §47-25-103. 
Retail installment sales. 
Violations of chapter, §47-11-107. 


CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Sales. 
Unfair sales. 
Sales at less than cost, §47-25-205. 
Scale servicepersons. 
Violation of provisions, §47-26-1114. 
Social security numbers. 
Protection from disclosure. 
Businesses’ duties as to, §47-18-2110. 
Solicitation. 
Telephone solicitation, §47-18-1526. 
Telephones. 

ADAD equipment, using to conceal or 
misrepresent telephone number, 
§47-18-1511. 

Telephone solicitation, §47-18-1526. 

Trademarks. 

Drugs, §47-25-405. 

Prosecution of offenders, §47-25-404. 
Unfair trade practices. 
Household goods, §47-25-907. 
Petroleum products. 
Franchise dealers and distributors, 
§47-25-623. 
Usury, §47-14-112. 
Weighmasters. 
Penalties for violations, §47-26-1024. 
Weights and measures, §47-26-921. 
Moisture-measuring devices. 
Violations of provisions, §47-26-708. 


CROP LIENS. 
Secured transactions. 
Default. 
Time of default, §47-9-606. 
Defined, §47-9-102. 
Perfection and priority. 
Filed financing statement providing 
certain incorrect. 
Priority of agricultural lien perfected 
by, §47-9-338. 
Filing. 
When required to perfect lien, 
§47-9-310. 
Interests that take priority over or take 
free of agricultural, §47-9-317. 
Law governing, §47-9-302. 
Priorities among agricultural liens on 
same collateral, §47-9-322. 
When perfected, §47-9-308. 


CROPS. 

Secured transactions. 
General provisions, §§47-9-101 to 47-9-809. 
Priority of security interests in, §47-9-334. 


CUCUMBERS. 
Bushel. 
Standard weight, §47-26-101. 


CYCLES. 
Motorcycles. 
Dealers, §§47-25-1901 to 47-25-1914. 
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DAMAGES. 
Alcoholic beverages. 
Franchises. 


Termination or modification. 
Actions for damages, §47-25-1509. 
Checks. 
Credit card as identification, §47-22-104. 
Cigarettes. 


Unfair retailer’s cigarette sales, §47-25-304. 


Consumer credit. 
Liability of creditors and credit card 
issuers, §47-18-804. 
Consumer protection. 
Private right of action, §47-18-109. 
Contracts. 
Treble damages. 
Procurement of breach unlawful, 
§47-50-109. 
Credit services businesses. 
Violations of provisions, §47-18-1008. 
Debt-management services. 
Private enforcement, §47-18-5535. 
Duplication of manufactured items. 
Injured party entitled to actual damages, 
§47-50-111. 
Foreign foods disclosure, §47-18-1807. 
Franchises. 
Alcoholic beverages. 
Termination or modification. 
Actions for damages, §47-25-1509. 
Repurchase of terminated franchise 
inventory. 
Action for civil damages, §47-25-1311. 
Home solicitation sales or leases. 
Punitive or treble damages. 
Non-waivable buyer’s rights, §47-18-708. 
Household goods. 
Unfair trade practices, §47-25-906. 
Identity theft. 
Security freeze at consumer request. 
Noncompliance with provisions, 
§47-18-2108. 
Intentional interference with contract. 
Treble damages, §47-50-109. 
Liquidated damages. 
Identity theft. 
Security freeze at consumer request. 
Noncompliance with provisions, 
§47-18-2108. 
Retail installment sales, §47-11-107. 
Loans. 
Unsolicited loans. 
Deceptive acts, §47-18-2404. 
Mortgages and deeds of trust. 
Home equity conversion mortgages. 
Violations of provisions, §47-30-116. 
Motion pictures. 
Fair competition. 
Violations of provisions, §47-25-704. 
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DAMAGES —Cont’d 
Motorcycle and off-road vehicle dealer 
fairness. i 
Repurchase of retailer’s inventory. 
Failure to repurchase. 
Civil liability, §47-25-1909. 
Violations of provisions, §47-25-1909. 
Petroleum products. 
Trade practices. 
Franchises. 
Improper termination, §§47-25-605, 
47-25-606. 
Phishing. 
Actions to enforce provisions, §47-18-5204. 
Privacy. 
Protection of personal rights, §47-25-1106. 
Punitive damages. 
Credit services businesses. 
Consumer protection act violation, 
§47-18-1008. 
Home solicitation sales or leases. 
Non-waivable buyer’s rights, §47-18-708. 
Identity theft. 
Security freeze at consumer request. 
Noncompliance with provisions, 
§47-18-2108. 
Petroleum trade practices. 
Improper franchise termination, 
§47-25-606. 
Sales representatives. 
Contract breaches with principals, 
§47-50-114. 
Rental-purchase agreements. 
Failure of lessor to comply with 
requirements. 
Civil liability, §47-18-611. 
Residential closing funds distribution. 
Violations, §47-32-107. 
Restraint of trade, §§47-25-106, 47-25-107. 
Retail installment sales. 
Recovery of liquidated damages, §47-11-107. 
Sales representatives. 
Commissions, §47-50-114. 
Trademarks. 
Registration. 
Fraudulent registration, §47-25-511. 
Infringement of registered marks, 
§47-25-512. 
Violations, §47-25-514. 
Trade secrets, §47-25-1704. 
Treble damages. 
Contracts. 
Procurement of breach unlawful, 
§47-50-109. 
Home solicitation sales or leases. 
Non-waivable buyer’s rights, §47-18-708. 
Phishing. 
Actions to enforce provisions, 
§47-18-5204. 
Unsolicited advertising by electronic 
means, §47-18-2501. 
Video consumer privacy. 
Liability for violations, §47-18-2205. 
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DATA PROCESSING. 
Confidential information. 
Protection on laptops and removable 
storage devices, §47-18-2901. 


DEATH. 
Franchises. 
Repurchase of terminated inventory. 
Repurchase option of heirs, §47-25-1309. 
Motorcycle and off-road vehicle dealer 
fairness. 
Dealer’s death. 
Family member request for new retail . 
agreement. 
Supplier’s options, §47-25-1910. 
Repurchase of inventory by supplier, 
§47-25-1910. 
Succession agreements between supplier 
and dealer, §47-25-1910. 


DEBIT CARDS. 

Holds on debit cards. 
Disclosure, §47-18-128. 

Receipts printed electronically. 
Violations, §47-18-126. 


DEBT-MANAGEMENT SERVICES, 
§§47-18-5501 to 47-18-5541. 
Actions. 
Administrator. 
Enforcement actions, §47-18-5533. 
Limitation of actions, §47-18-5537. 
Notice of civil litigation for violations, 
§47-18-5529. 
Private enforcement, §47-18-5535. 
Limitation of actions, §47-18-5537. 
Administrator. 

Defined, §47-18-5502. 

Investigations, §47-18-5532. 

Powers, §47-18-5532. 

Enforcement powers, §§47-18-5533, 
47-18-5534. 
Advertising, §47-18-5530. 
Agreements. 
Cancellation, §47-18-5520. 
Communication by electronic means, 
§47-18-5518. 
Contents, §47-18-5519. 
English language. 
Disclosures and documents to be in, 
§47-18-5521. 
Form, §47-18-5519. 
Prerequisites for providing services, 
§47-18-5517. 

Termination, §47-18-5526. 

Voidable agreements, §47-18-5525. 
Applicability of provisions. 

Exemptions, §47-18-5503. 

Existing transactions, §47-18-5540. 

Uniformity of application, §47-18-5538. 
Bonds, surety. 

Registration, §§47-18-5513, 47-18-5514. 
Cancellation of agreement, §47-18-5520. 
Charges for services, §47-18-5523. 
Conflicts of interest. 


Prohibited acts and practices, §47-18-5528. 


DEBT-MANAGEMENT SERVICES 
—Cont’d 
Construction and interpretation. 
Severability of provisions, §47-18-5541. 
Uniformity of application and construction, 
§47-18-5538. 
Consumer protection act. 
Violations, recovery for, §47-18-5536. 
Contributions. 
Voluntary contributions, §47-18-5524. 
Definitions, §47-18-5502. 
Delegation of duties and obligations. 
Liability for conduct of other persons, 
§47-18-5531. 
Electronic signatures in global and 
national commerce act. 
Relation of provisions to, §47-18-5539. 
Enforcement of provisions. 
Administrator, powers, §§47-18-5533, 
47-18-5534. 
Private enforcement, §47-18-5535. 
Consumer protection act. 
Violations, recovery for, §47-18-5536. 
English language. 
Disclosures and documents to be in, 
§47-18-5521. 
Exemptions from provisions, §47-18-5503. 
Fees. 
Charges for services, §47-18-5523. 
Registration. 
Application fee, §47-18-5505. 
Good faith. 
Requirement, §47-18-5515. 
Internet. 
Communication by electronic means, 
§47-18-5518. 
Limitation of actions, §47-18-5537. 
List of goods and services. 
Prerequisite for providing services, 
§47-18-5517. 
List of registered providers, §47-18-5504. 
Prerequisites for providing services, 
§47-18-5517. 
Prohibited acts and practices, 
§47-18-5528. 
Records. 
Retention, §47-18-5527. 
Registration. 
Application. 
Registration in other state in lieu of, 
§47-18-5512. 
Applications, §47-18-5505. 
Information to accompany, §§47-18-5505, 
47-18-5506. 
Public information, §47-18-5508. 
Updating, §47-18-5507. 
Bonds, surety, §47-18-5513. 
Substitute for bond requirement, 
§47-18-5514. 
Criminal background check of applicant, 
§47-18-5506. 
Denial of certificate, §47-18-5509. 
Time for, §47-18-5510. 
Duration, §47-18-5511. 


DEBT-MANAGEMENT SERVICES 
—Cont’d 
Registration —Cont’d 
Fees. 
Application fee, §47-18-5505. 
Information to accompany application, 
§§47-18-5505, 47-18-5506. 
Public information, §47-18-5508. 
Updating, §47-18-5507. 
Issuance of certificate, §47-18-5509. 
Time for, §47-18-5510. 
List of registered providers, §47-18-5504. 
Other state. 
Registration in, §47-18-5512. 
Renewal, §47-18-5511. 
Denial of renewal, §47-18-5534. 
Required, §47-18-5504. 
Revocation, §47-18-5534. 
Suspension, §47-18-5534. 
Reports, §47-18-5527. 
Severability of provisions, §47-18-5541. 
Short title of act, §47-18-5501. 
Statute of limitations, §47-18-5537. 
Termination of agreements, §47-18-5526. 
Toll-free communication systems 
required, §47-18-5516. 
Transitional provisions, §47-18-5540. 
Trust account, §47-18-5522. 
Vicarious liability, §47-18-5531. 
Voidable agreements, §47-18-5525. 
Voluntary contributions, §47-18-5524. 


DEBTORS AND CREDITORS. 
Assignments for benefit of creditors, 
§§47-13-101 to 47-13-120. 
Debt-management services, §§47-18-5501 
to 47-18-5541. 
Notice. 
Change of address of creditor. 
Notice to debtor, §47-23-106. 
Records of creditors. 
Definitions, §47-22-301. 
Regularly conducted activity, records. 
Evidence issues, §47-22-302. 


DEBTS. 
Assignments for benefit of creditors, 
§§47-13-101 to 47-13-120. 


DECEPTIVE BUSINESS PRACTICES. 
Debit cards. 
Holds on debit cards. 
Disclosure, §47-18-128. 
Phishing, §47-18-5205. 
Weights and measures. 
Generally, §47-26-921. 
Misleading packaging, §47-26-918. 
Misrepresentation of pricing, §47-26-913. 


Misrepresentation of quantity, §47-26-912. 


Weighmasters, §47-26-1021. 


DECLARATORY JUDGMENTS. 
Consumer protection. 
Act or practice violating provisions, 
§47-18-109. 
Foreign foods disclosure, §47-18-1807. 
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DECLARATORY JUDGMENTS —Cont’d 
Identity theft. 
Private actions, §47-18-2104. 


DEFAULT JUDGMENTS. 
Assignments for benefit of creditors. 
Confessions of judgment or default 
judgments void, §47-13-117. 


DEFENSES. 
Contracts. 
Consideration. 
Want or failure of consideration deemed a 
defense, §47-50-104. 
Loans. 
Unsolicited loans. 
Notice requirements. 
Failure to provide notice as defense to 
collection action, §47-18-2402. 
Rental-purchase agreements. 
Good faith, §47-18-613. 
Restraint of trade. 
Existence of trusts, etc., as defense, 
§47-25-108. 
Unsolicited merchandise. 
Action for value or return of goods, 
§47-18-902. 


DEFINED TERMS. 
Abandoned. 
Tennessee trademark act of 2000, 
§47-18-2604. 
Acceptance. 
Consumer protection, §47-18-120. 
Accession. 
Secured transactions, §47-9-102. 
Account agreement. 
Termination of credit cards, §47-22-201. 
Account debtor. 
Secured transactions, §47-9-102. 
Accounting. 
Secured transactions, §47-9-102. 
Account purchase transaction. 
Creditors’ records, §47-22-301. 
Interest rates generally, §47-14-102. 
Accounts. 
Secured transactions, §47-9-102. 
Termination of credit cards, §47-22-201. 
Accurate. 
Weights and measures, §47-26-902. 
Acquired. 
Creditors’ records, §47-22-301. 
Actuarial methods. 
Interest rates generally, §47-14-102. 
ADAD equipment. 
Consumer telemarketing protection, 
§47-18-1501. 
Adjusted for inflation. 
Tobacco manufacturers escrow fund, 
§47-31-102. 
Administrator. 
Debt-management services, §47-18-5502. 
Advertisements. 
Rental-purchase agreements, §47-18-603. 
Affiliate. 
Debt-management services, §47-18-5502. 
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Affiliate or affiliated. 
Tobacco manufacturers escrow fund, 
§47-31-102. 
Agreements. 


Debt-management services, §47-18-5502. 


Electronic transactions, uniform act, 
§47-10-102. 
Agricultural land. 
Residential closing funds distribution, 
§47-32-102. 
Agricultural lien. 
Secured transactions, §47-9-102. 
Agricultural products. 


Moisture-measuring devices, §47-26-701. 


Allocable share. 
Tobacco manufacturers escrow fund, 
§47-31-102. 
All-terrain vehicles. 
Motorcycle and off-road vehicle dealer 
fairness, §47-25-1902. 
American Society for Testing and 
Materials (ASTM). 
Kerosene and motor fuels quality 
inspection, §47-18-1303. 
Annuity insurer. 
Structured settlement protection, 
§47-18-2602. 
Applicable formula rate. 
Interest rates generally, §47-14-102. 
Applicable law. 
Structured settlement protection, 
§47-18-2602. 
Applicants. 
Tennessee trademark act of 2000, 
§47-18-2604. 
Art dealers. 
Consignment of art, §47-25-1002. 
Artists. 
Consignment of art, §47-25-1002. 
Ascertainable loss. 
Identity theft, §47-18-2102. 
Phishing, §47-18-5202. 
As-extracted collateral. 
Secured transactions, §47-9-102. 
Attachment. 
Motorcycle and off-road vehicle dealer 
fairness, §47-25-1902. 
Authenticate. 
Secured transactions, §47-9-102. 
Authorized lender. 
Home equity conversion mortgages, 
§47-30-102. 
Automated transactions. 
Electronic transactions, uniform act, 
§47-10-102. 
Bait and switch. 
Consumer protection, §47-18-103. 
Banks. 


Debt-management services, §47-18-5502. 


Secured transactions, §47-9-102. 
Basic cost of cigarettes. 
Unfair retailer’s cigarette sales law, 
§47-25-302. 
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Beauty pageants. 
Consumer protection, §47-18-201. 
Bids. 
Motion picture fair competition, §47-25-702. 
Biodiesel. 
Renewable fuels blending, §47-25-2002. 
Blending stock. 
Renewable fuels blending, §47-25-2002. 
Blind bidding. 
Motion picture fair competition, §47-25-702. 
Bonds. 
Beauty pageants, §47-18-201. 
Borrower. 
Home equity conversion mortgages, 
§47-30-102. 
Open-end mortgages and mortgages 
securing future advances, §47-28-101. 
Breach of the security of the system. 
Identity theft, release of personal consumer 
information, §47-18-2107. 
Brokerage commissions. 
Interest rates generally, §47-14-102. 
Building materials. 
Price-gouging during state of emergency, 
§47-18-5102. 
Business address. 
Debt-management services, §47-18-5502. 
Business days. 
Buyers’ clubs, §47-18-501. 
Health clubs, §47-18-306. 
Home solicitation sales, §47-18-702. 
Buyers. 
Buyers’ clubs, §47-18-501. 
Health clubs, §47-18-301. 
Home solicitation sales, §47-18-702. 
Retail installment sales, §47-11-102. 
Buying and selling service. 
Buyers’ clubs, §47-18-501. 
Candidates. 
Employment agencies, §47-18-1702. 
Cardholders. 
Creditors’ records, §47-22-301. 
Termination of credit cards, §47-22-201. 
Card issuers. 
Termination of credit cards, §47-22-201. 
Card transactions. 
Termination of credit cards, §47-22-201. 
Card users. 
Termination of credit cards, §47-22-201. 
Cash price. 
Rental-purchase agreements, §47-18-603. 
Cash proceeds. 
Secured transactions, §47-9-102. 
Cash sale price. 
Retail installment sales, §47-11-102. 
Certificate of title. 
Secured transactions, §47-9-102. 
Certificates. 
Weighmasters, §47-26-1002. 
Certified counselor. 
Debt-management services, §47-18-5502. 
Certified debt specialist. 
Debt-management services, §47-18-5502. 
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Certified public weigher. 
Natural resources products, §47-26-802. 
Chattel paper. 
Commercial code. 
Secured transactions, §47-9-102. 
Checks. 
Secured transactions, sale of accounts, etc., 
§47-9-105. 
Cigarette retailers. 
Cigarettes, §47-18-2002. 
Cigarettes. 
Tobacco manufacturers escrow fund, 
§47-31-102. 
Collateral. 
Secured transactions, §47-9-102. 
Commerce. 
Consumer protection, §47-18-103. 
Commercial and law-enforcement 
weighing and measuring device. 
Scale servicepersons, §47-26-1102. 
Commercial real estate. 
Residential closing funds distribution, 
§47-32-102. 
Commercial tort claim. 
Secured transactions, §47-9-102. 
Commercial weighing and measuring 
equipment, §47-26-902. 
Commingled goods. 
Secured transactions, §47-9-336. 
Commissions. 
Sales representatives, §47-50-114. 
Commitment fees. 
Interest rates generally, §47-14-102. 
Commodity account. 
Secured transactions, §47-9-102. 
Commodity contract. 
Secured transactions, §47-9-102. 
Commodity customer. 
Secured transactions, §47-9-102. 
Commodity intermediary. 
Secured transactions, §47-9-102. 
Communicate. 
Secured transactions, §47-9-102. 
Computer networks. 
Unsolicited advertising by electronic means, 
§47-18-2502. 
Computer programs. 
Electronic transactions, uniform act, 
§47-10-102. 
Concessions. 
Debt-management services, §47-18-5502. 
Consignee. 
Secured transactions, §47-9-102. 
Consignment. 
Art, §47-25-1002. 
Secured transactions, §47-9-102. 
Consignors. 
Secured transactions, §47-9-102. 
Consumer debtor. 
Secured transactions, §47-9-102. 
Consumer food item. 
Price-gouging during state of emergency, 
§47-18-5102. 
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Consumer goods. 
Sales, UCC, §47-9-109. * 
Secured transactions, §47-9-102. 
Consumer-goods transaction. 
Secured transactions, §47-9-102. 
Consumer loans. 
Prepayment of loans, §47-14-108. 
Consumer obligor. 
Secured transactions, §47-9-102. 
Consumer reporting agency. 
Credit services businesses, §47-18-1002. 
Identity theft, §47-18-2102. 
Consumer reports. 
Credit services businesses, §47-18-1002. 
Identity theft, §47-18-2102. 
Consumers. 
Consumer protection, §47-18-103. 
Credit services businesses, §47-18-1002. 
Debt-management services. 
Communication by electronic means, 
§47-18-5518. 
Rental-purchase agreements, §47-18-603. 
Telephone solicitations, §47-18-1526. 
Video consumer privacy, §47-18-2203. 
Consumer transactions. 
Consumer protection, §47-18-103. 
Secured transactions, §47-9-102. 
Consummation. 
Rental-purchase agreements, §47-18-603. 
Contaminants. 
Water treatment devices, §47-18-1201. 
Contamination. 
Water treatment devices, §47-18-1201. 
Continuation statement. 
Secured transactions, §47-9-102. 
Contract for home improvement services. 
Consumer protection, §47-18-103. 
Contract for invention development 
services, §47-25-1201. 
Contract for sale. 
Uniform commercial code. 
Secured transactions, sale of accounts, 
etc., §47-9-105. 
Contracts. 
Buyers’ clubs, §47-18-501. 
Electronic transactions, uniform act, 
§47-10-102. 
Retail installment sales, §47-11-102. 
Convey for consumption in Tennessee. 
Kerosene and motor fuels quality 
inspection, §47-18-1303. 
Cooperatives. 
Consignment of art, §47-25-1002. 
Cord. 
Weights and measures, §47-26-902. 
Correct. 
Weights and measures, §47-26-902. 
Cost of doing business by the retailer. 
Unfair retailer’s cigarette sales law, 
§47-25-302. 
Cost to the retailer. 
Petroleum trade practices, §47-25-602. 
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Cost to the retailer —Cont’d 

Unfair retailer’s cigarette sales law, 

§47-25-302. 

Unfair sales law, §47-25-202. 
Cost to the wholesaler. 

Unfair sales law, §47-25-202. 
Counselors. 

Home equity conversion mortgages, 

§47-30-102. 

Coupon books. 

Coupon sales promotions, §47-25-802. 
Coupons. 

Coupon sales promotions, §47-25-802. 
Covered file-sharing program. 

Consumer protection, §47-18-103. 
Credit card account. 

Creditors’ records, §47-22-301. 
Credit cards, §47-22-101. 

Termination of credit cards, §47-22-201. 
Credit limits. 

Open-end mortgages and mortgages 


securing future advances, §47-28-101. 


Creditors. 
Creditors’ records, §47-22-301. 
Open-end mortgages and mortgages 


securing future advances, §47-28-101. 


Credit services business, §47-18-1002. 
Current models. 
Motorcycle and off-road vehicle dealer 
fairness, §47-25-1902. 
Repurchase of terminated franchise 
inventory, §47-25-1301. 
Current net price. 
Motorcycle and off-road vehicle dealer 
fairness, §47-25-1902. 
Repurchase of terminated franchise 
inventory, §47-25-1301. 
Custodians. 
Creditors’ records, §47-22-301. 
Customers. 
Disposal of dye, molds and forms, 
§47-25-1401. 
Invention development, §47-25-1201. 
Days. 
Debt-management services, §47-18-5502. 
Dealers. 
Motorcycle and off-road vehicle dealer 
fairness, §47-25-1902. 


Debt-management services, §47-18-5502. 


Debtors. 

Secured transactions, §47-9-102. 
Deceptive imitation. 

Trademarks on drugs, §47-25-401. 
Definable group. 


Protection of personal rights, §47-25-1102. 


Dependents. 
Structured settlement protection, 
§47-18-2602. 
Deposit accounts. 
Secured transactions, §47-9-102. 
Diesel fuel. 
Kerosene and motor fuels quality 
inspection, §47-18-1303. 
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Dilution. 
Tennessee trademark act of 2000, 
§47-18-2604. 
Disbursement of loan funds. 
Residential closing funds distribution, 
§47-32-102. 
Disbursement of settlement proceeds. 
Residential closing funds distribution, 
§47-32-102. 
Discounted present value. 
Structured settlement protection, 
§47-18-2602. 
Distributors. 


Motion picture fair competition, §47-25-702. 


Petroleum trade practices, §47-25-602. 
Division. 

Phishing, §47-18-5202. 
Documentary material. 

Consumer protection, §47-18-103. 
Documents. 

Secured transactions, §47-9-102. 
Drugs. 

Trademarks on drugs, §47-25-401. 
Dwelling. 

Residential closing funds distribution, 

§47-32-102. 
Effective rate of interest. 

Interest rates generally, §47-14-102. 
Elder person. 

Consumer protection, §47-18-125. 
Electronic. 

Electronic transactions, uniform act, 

§47-10-102. 
Electronic agents. 
Electronic transactions, uniform act, 
§47-10-102. 
Electronic chattel paper. 

Secured transactions, §47-9-102. 
Electronic mail message. 

Phishing, §47-18-5202. 

Electronic records. 
Creditors’ records, §47-22-301. 
Electronic transactions, uniform act, 
§47-10-102. 
Electronic signatures. 
Electronic transactions, uniform act, 
§47-10-102. 
Emergency supplies. 
Price-gouging during state of emergency, 
§47-18-5102. 
Employers. 

Employment agencies, §47-18-1702. 
Employment agency, §47-18-1702. 
Encumbrances. 

Secured transactions, §47-9-102. 
Entities. 

Debt-management services, §47-18-5502. 
Entrant’s fees. 

Beauty pageants, §47-18-201. 
Equal consumer credit, §47-18-802. 
Equipment. 

Secured transactions, §47-9-102. 
Equity participations, §47-24-101. 
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Equity share. 
Home equity conversion mortgages, 
§47-30-102. 
Ethanol. 
Renewable fuels blending, §47-25-2002. 
Exempt. 
Petroleum trade practices, §47-25-602. 
Exhibitions. 
Motion picture fair competition, §47-25-702. 
Exhibitors. 
Motion picture fair competition, §47-25-702. 
Explanation. 
Secured transactions, §47-9-616. 
Extension of credit. 
Credit services businesses, §47-18-1002. 
Family member. 
Motorcycle and off-road vehicle dealer 
fairness, death of dealer, §47-25-1910. 
Fannie Mae. 
Home equity conversion mortgages, 
§47-30-102. 
Fannie Mae reverse mortgage loans. 
Home equity conversion mortgages, 
§47-30-102. 
Farming operation. 
Secured transactions, §47-9-102. 
Farm products. 
Secured transactions, §47-9-102. 
Federal act. 
Debt-management services. 
Communication by electronic means, 
§47-18-5518. 
Fees and other expenses. 
Employment agencies, §47-18-1702. 
Field inspectors. 
Kerosene and motor fuels quality 
inspection, §47-18-1303. 
File number. 
Secured transactions, §47-9-102. 


Files. 

Credit services businesses, §47-18-1002. 
Filing office. 

Secured transactions, §47-9-102. 
Filing-office rule. 


Secured transactions, §47-9-102. 
Financial document. 

Identity theft, §47-18-2102. 
Financial institutions. 

Creditors’ records, §47-22-301. 

Residential closing funds distribution, 
§47-32-102. 

Financing statement. 
Secured transactions, §47-9-102. 
First purchaser. 

Secured transactions, rights of banks 
against first purchaser of oil and gas 
production, §47-9-343. 

Fixture filing. 

Secured transactions, §47-9-102. 
Fixtures. 

Secured transactions, §47-9-102. 
Food. 

Foreign foods disclosure, §47-18-1802. 
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Foreclosure-related rescue services, 
§47-18-5401. i 

Foreclosure-rescue consultant, 

§47-18-5401. 

Foreclosure-rescue transaction, 

§47-18-5401. 

Formula rates. 
Interest rates generally, §47-14-102. 
Franchise agreements. 
Motorcycle and off-road vehicle dealer 
fairness, §47-25-1902. 
Franchisee. 
Motorcycle and off-road vehicle dealer 
fairness, §47-25-1902. 
Terminations, nonrenewals or modifications, 
§47-25-1502. 
Franchises. 
Motorcycle and off-road vehicle dealer 
fairness, §47-25-1902. 
Petroleum trade practices, §47-25-602. 
Terminations, nonrenewals or modifications, 
§47-25-1502. 
Franchisors. 
Motorcycle and off-road vehicle dealer 
fairness, §47-25-1902. 
Terminations, nonrenewals or modifications, 
§47-25-1502. 
Gasoline. 
Kerosene and motor fuels quality 
inspection, §47-18-1303. 
Price-gouging during state of emergency, 
§47-18-5102. 
Gasoline-alcohol blend. 
Kerosene and motor fuels quality 
inspection, §47-18-1303. 
General intangibles. 
Secured transactions, §47-9-102. 
Good cause. 
Franchise terminations, nonrenewals or 
modifications, §47-25-1502. 
Motorcycle and off-road vehicle dealer 
fairness, modification of retail 
agreement, §47-25-1903. 
Good faith. 
Commercial code. 

Secured transactions, §47-9-102. 
Debt-management services, §47-18-5502.: 
Franchise terminations, nonrenewals or 

modifications, §47-25-1502. 
Goods. 
Consumer protection, §47-18-103. 
Home solicitation sales, §47-18-702. 
Price-gouging during state of emergency, 
§47-18-5102. 
Retail installment sales, §47-11-102. 
Secured transactions, §47-9-102. 
Governmental agency. 
Electronic transactions, uniform act, 
§47-10-102. 
Governmental unit. 
Secured transactions, §47-9-102. 
Handbook 44. 
Scale servicepersons, §47-26-1102. 


965 


DEFINED TERMS —Cont’d 
Handbook 44 —Cont’d 
Weighmasters, §47-26-1002. 
Weights and measures, §47-26-902. 
Health-care-insurance receivable. 
Secured transactions, §47-9-102. 
Health club agreements, §47-18-301. 
Health clubs, §47-18-301. 
Holders. 
Retail installment contracts. 
Retail installment sales, §47-11-103. 
Home equity conversion mortgage loan, 
§47-30-102. 
Home improvement services. 
Consumer protection, §47-18-103. 
Home improvement services providers. 
Consumer protection, §47-18-103. 
Home loans. 
Interest, §47-15-101. 
Homeowners. 
Foreclosure-related rescue services, 
§47-18-5401. 
Home solicitation sales, §47-18-702. 
Household furniture, appliances and 
floor coverings. 
Unlawful trade practices, §47-25-902. 
Housing. 
Price-gouging during state of emergency, 
§47-18-5102. 
HUD. 
Home equity conversion mortgages, 
§47-30-102. 
Identification documents. 
Identity theft, §47-18-2102. 
Phishing, §47-18-5202. 
Identifying information. 
Phishing, §47-18-5202. 
Identity theft, §47-18-2102. 
Improper means. 
Trade secrets, §47-25-1702. 
Inaccurate. 
Weights and measures, §47-26-902. 
Incorporated. 
Creditors’ records, §47-22-301. 
Independent professional advice. 
Structured settlement protection, 
§47-18-2602. 
Individuals. 
Protection of personal rights, §47-25-1102. 
Information. 
Electronic transactions, uniform act, 
§47-10-102. 
Information holder. 
Identity theft, release of personal consumer 
information, §47-18-2107. 
Information processing systems. 
Electronic transactions, uniform act, 
§47-10-102. 
Informed, written consent of the 
consumer. 
Video consumer privacy, §47-18-2203. 
Initial offer. 
Consumer protection, §47-18-120. 
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DEFINED TERMS —Cont’d 
Insolvent. 

Debt-management services, §47-18-5534. 
Instruments. 

Secured transactions, §47-9-102. 
Interest. 

Interest rates generally, §47-14-102. 
Interested parties. 

Structured settlement protection, 
§47-18-2602. 

Interest owner. 

Secured transactions, rights of banks 
against first purchaser of oil and gas 
production, §47-9-343. 

International drivers’ license. 

Unfair trade practices, §47-18-104. 

International driving permit. 
Unfair trade practices, §47-18-104. 
International system of units (SI). 
Weights and measures, §47-26-902. 
Internet. 
Phishing, §47-18-5202. 
Invention developer, §47-25-1201. 
Invention development services, 
§47-25-1201. 
Inventions. 
Development, §47-25-1201. 
Inventories. 
Motorcycle and off-road vehicle dealer 
fairness, §47-25-1902. 
Repurchase of terminated franchise 
inventory, §47-25-1301. 
Retailer and supplier warranty 
relationship, §47-25-1801. 
Secured transactions, §47-9-102. 
Investment property. 

Secured transactions, §47-9-102. 
Invitation to bid. 

Motion picture fair competition, §47-25-702. 
Issuers. 

Creditors’ records, §47-22-301. 
Jurisdiction of organization. 

Secured transactions, §47-9-102. 
Kerosene. 

Kerosene and motor fuels quality 

inspection, §47-18-1303. 

Knowingly. 

Consumer protection, §47-18-103. 
Lessor. 

Rental-purchase agreements, §47-18-603. 
Letter-of-credit right. 

Secured transactions, §47-9-102. 
License agreements. 

Motion picture fair competition, §47-25-702. 
Licensee in ordinary course of business. 

Secured transactions, §47-9-321. 
Lien creditor. 

Secured transactions, §47-9-102. 
Likeness. 

Protection of personal rights, §47-25-1102. 
Loan charges. 

Interest rates generally, §47-14-102. 
Loan closing. 

Residential closing funds distribution, 
§47-32-102. 


DEFINED TERMS —Cont’d 
Loan documents. 
Residential closing funds distribution, 
§47-32-102. 
Loan funds. 
Residential closing funds distribution, 
§47-32-102. 
Local telephone directory. 
Consumer protection, §47-18-103. 
Local telephone number. 
Consumer protection, §47-18-103. 
Manufactured homes. 
Secured transactions, §47-9-102. 
Manufactured-home transaction. 
Secured transactions, §47-9-102. 
Manufacturers. 
Foreign foods disclosure, §47-18-1802. 
Manufacturer’s or distributor’s 
representative. 
Flea market sales, §47-25-1601. 
Mark. 
Tennessee trademark act of 2000, 
§47-18-2604. 
Master settlement agreement. 
Tobacco manufacturers escrow fund, 
§47-31-102. 
Measures. 
Weights and measures, §47-26-902. 
Medical supplies. 
Price-gouging during state of emergency, 
§47-18-5102. 
Members. 
Buyers’ clubs, §47-18-501. 
Misappropriation. 
Trade secrets, §47-25-1702. 
Misbranded. 
Trademarks on drugs, §47-25-401. 


Moisture-measuring devices, §47-26-701. 


Molder. 
Disposal of dies, molds and forms, 
§47-25-1401. 
Mortgage lenders. 
Residential closing funds distribution, 
§47-32-102. 
Mortgage loan brokers. 
Residential closing funds distribution, 
§47-32-102. 
Mortgage loans. 
Residential closing funds distribution, 
§47-32-102. 
Mortgage loan servicer. 
Residential closing funds distribution, 
§47-32-102. 
Mortgages. 
Open-end mortgages and mortgages 


securing future advances, §47-28-101. 


Residential closing funds distribution, 
§47-32-102. 
Secured transactions, §47-9-102. 
Motorcycles. 
Motorcycle and off-road vehicle dealer 
fairness, §47-25-1902. 
Motor fuels. 
Kerosene and motor fuels quality 
inspection, §47-18-1303. 
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DEFINED TERMS —Cont’d 
Multiple-party accounts. 

Termination of credit cards, §47-22-201. 
Name of the settlor or testator. 

Secured transactions, §47-9-503. 
Natural resources products. 

Certified public weighers, §47-26-802. 
Net cost. 

Motorcycle and off-road vehicle dealer 

fairness, §47-25-1902. 
Net weight. 
Weights and measures, §47-26-902. 
New and unused property. 

Flea market sales, §47-25-1601. 

New and unused property merchant. 
Flea market sales, §47-25-1601. 
New debtor. 

Secured transactions, §47-9-102. 
New value. 

Secured transactions, §47-9-102. 
NIST. 

Scale servicepersons, §47-26-1102. 

Weighmasters, §47-26-1002. 

Weights and measures, §47-26-902. 

Noncash proceeds. 
Secured transactions, §47-9-102. 
Notice of limitation. 
Open-end mortgages and mortgages 
securing future advances, §47-28-101. 
Notification date. 
Secured transactions, §47-9-611. 
Novelty lighter, §47-18-129. 
Obligatory advance. 
Open-end mortgages and mortgages 
securing future advances, §47-28-101. 
Obligor. 
Secured transactions, §47-9-102. 
Official fees. 
Retail installment sales, §47-11-102. 
Off-road vehicles. 

Motorcycle and off-road vehicle dealer 

fairness, §47-25-1902. 
Oil and gas production. 

Secured transactions, rights of banks 
against first purchaser of oil and gas 
production, §47-9-343. 

Open-end credit agreements. 

Open-end mortgages and mortgages 

securing future advances, §47-28-101. 
Open-end mortgage. 

Open-end mortgages and mortgages 

securing future advances, §47-28-101. 
Operators. 

Beauty pageants, §47-18-201. 

Health clubs, §47-18-301. 

Secured transactions, rights of banks 
against first purchaser of oil and gas 
production, §47-9-343. 

Optional advances. ‘ 

Open-end mortgages and mortgages 

securing future advances, §47-28-101. 
Ordinary course of business. 
_ Video consumer privacy, §47-18-2203. 
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Original creditors. 
Creditors’ records, §47-22-301. 
Original debtor. 
Secured transactions, §47-9-102. 
Outstanding balance. 
Home equity conversion mortgages, 
§47-30-102. 
Owners. 
Trademarks on drugs, §47-25-401. 
Packages. 
Weights and measures, §47-26-902. 
Payee. 
Structured settlement protection, 
§47-18-2602. 
Payment intangible. 
Secured transactions, §47-9-102. 
Performing groups. 
Music, truth in advertising, §47-18-5302. 
Permissive suppliers. 
Renewable fuels blending, §47-25-2002. 
Person. 
Consignment of art, §47-25-1002. 
Consumer protection, §47-18-103. 
Coupon sales promotions, §47-25-802. 
Credit cards, §47-22-101. 
Creditors’ records, §47-22-301. 
Credit services businesses, §47-18-1002. 
Debt-management services, §47-18-5502. 
Electronic transactions, uniform act, 
§47-10-102. 
Employment agencies, §47-18-1702. 
Foreign foods disclosure, §47-18-1802. 
Franchise terminations, nonrenewals or 
modifications, §47-25-1502. 
Household goods unlawful trade practices, 
§47-25-902. 
Identity theft, §47-18-2102. 
Kerosene and motor fuels quality 
inspection, §47-18-1303. 
Moisture-measuring devices, §47-26-701. 


Motion picture fair competition, §47-25-702. 


Motorcycle and off-road vehicle dealer 
fairness, §47-25-1902. 
Phishing, §47-18-5202. 
Protection of personal rights, §47-25-1102. 
Renewable fuels blending, §47-25-2002. 
Tennessee trademark act of 2000, 
§47-18-2604. 
Trademarks on drugs, §47-25-401. 
Trade secrets, §47-25-1702. 
Unfair retailer’s cigarette sales law, 
§47-25-302. 
Water treatment devices, §47-18-1201. 
Weights and measures, §47-26-902. 
Personal identification number. 
Identity theft, §47-18-2102. 
Personal information. 


Identity theft, release of personal consumer 


information, §47-18-2107. 
Personally identifiable information. 
Video consumer privacy, §47-18-2203. 
Personal property. 
Retail installment sales, §47-11-110. 
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DEFINED TERMS —Cont’d 
Person related to. 
Secured transactions, §47-9-102. 
Petroleum products. 
Petroleum trade practices, §47-25-602. 
Photographs. 
Protection of personal rights, §47-25-1102. 
Physical address. 
Consumer protection, §47-18-103. 
Place of business. 
Secured transactions, location of debtor, 
§47-9-307. 
Places of business. 
Secured transactions, §47-9-308. 
Plan. 
Debt-management services, §47-18-5502. 
Position holders. 
Renewable fuels blending, §47-25-2002. 
Possession. 
Consumer protection, §47-18-103. 
Prepayment. 
Buyers’ clubs, §47-18-501. 
Primary standards. 
Weights and measures, §47-26-902. 
Principal. 
Interest rates generally, §47-14-102. 
Sales representatives. 
Commissions, §47-50-114. 
Principal amount of the debt. 
Debt-management services, §47-18-5502. 
Prize. 
Consumer protection, §§47-18-120, 
47-18-124. 
Proceeds. 
Secured transactions, §47-9-102. 
Producer and supplier. 
Certified public weighers. 
National resources products, §47-26-802. 
Producers. 
Petroleum trade practices, §47-25-602. 
Promissory note. 
Secured transactions, §47-9-102. 
Promoters. 
Coupon sales promotions, §47-25-802. 
Proposal. 
Secured transactions, §47-9-102. 
Public-finance transaction. 
Secured transactions, §47-9-102. 
Public organic record. 
Secured transactions, §47-9-102. 
Public weighing. 
Weighmasters, §47-26-1002. 
Public weighmaster, §47-26-1002. 
Purchase-money collateral. 
Secured transactions, §47-9-103. 
Purchase-money obligation. 
Secured transactions, §47-9-103. 
Pursuant to commitment. 
Secured transactions, §47-9-102. 
Pyramid distributorships. 
Consumer protection, unfair or deceptive 
acts, §47-18-104. 
Qualified assignment agreement. 
Structured settlement protection, 
§47-18-2602. 
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DEFINED TERMS —Cont’d 
Qualified escrow fund. 
Tobacco manufacturers escrow fund, 
§47-31-102. 
Random weight package. 
Weights and measures, §47-26-902. 
Reasonable care. 
Credit cards. 
Unauthorized use, §47-22-103. 
Recording groups. 
Music, truth in advertising, §47-18-5302. 
Records. 
Debt-management services, §47-18-5502. 
Electronic transactions, uniform act, 
§47-10-102. 
Secured transactions, §47-9-102. 
Refiner. 
Renewable fuels blending, §47-25-2002. 
Refinery. 
Renewable fuels blending, §47-25-2002. 
Registered organization. 
Secured transactions, §47-9-102. 
Registered service agency. 
Scale servicepersons, §47-26-1102. 
Registered serviceperson. 
Scale servicepersons, §47-26-1102. 
Registrants. 
Tennessee trademark act of 2000, 
§47-18-2604. 
Released claims. 
Tobacco manufacturers escrow fund, 
§47-31-102. 
Releasing parties. 
Tobacco manufacturers escrow fund, 
§47-31-102. 
Rental-purchase agreements, §47-18-603. 
Repair or reconstruction services. 
Price-gouging during state of emergency, 
§47-18-5102. 
Request. 
Secured transactions, §§47-9-210, 47-9-616. 
Request for an accounting. 
Secured transactions, §47-9-210. 
Request regarding a list of collateral. 
Secured transactions, §47-9-210. 
Request regarding a statement of 
account. 
Secured transactions, §47-9-210. 
Residential owners. 
Consumer protection, §47-18-103. 
Residential property. 
Consumer protection, §47-18-103. 
Residential real property. 
Foreclosure-related rescue services, 
§47-18-5401. 
Responsible administrative authority. 
Structured settlement protection, 
§47-18-2602. 
Retail agreements. 
Motorcycle and off-road vehicle dealer 
fairness, §47-25-1902. 
Retail buyers. 
Retail installment sales, §47-11-102. 
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Retail charge agreements. 
Retail installment sales, §47-11-102. 
Retailers. 
Petroleum trade practices, §47-25-602. 
Renewable fuels blending, §47-25-2002. 
Repurchase of terminated franchise 
inventory, §47-25-1301. 
Retailer and supplier warranty 
relationship, §47-25-1801. 
Unfair retailer’s cigarette sales law, 
§47-25-302. 
Unfair sales law, §47-25-202. 
Retail installment contracts. 
Retail installment sales, §47-11-102. 
Retail installment transactions. 
Retail installment sales, §47-11-102. 
Retail sales. 
Household goods unlawful trade practices, 
§47-25-902. 
Petroleum trade practices, §47-25-602. 
Unfair sales law, §47-25-202. 
Retail seller. 
Retail installment sales, §47-11-102. 
Retail station. 
Renewable fuels blending, §47-25-2002. 
Retail value. 
Consumer protection. 
Prizes, §47-18-124. 
Reverse mortgage. 
Home equity conversion mortgages, 
§47-30-102. 
Reverse mortgage loan. 
Home equity conversion mortgages, 
§47-30-102. 
Revolving credit agreement. 
Open-end mortgages and mortgages 
securing future advances, §47-28-101. 
Run. 
Motion picture fair competition, §47-25-702. 
Sale at retail. 
Petroleum trade practices, §47-25-602. 
Unfair cigarette sales law, §47-25-202. 
Unfair sales law, §47-25-202. 
Sale at wholesale. 
Unfair sales law, §47-25-202. 
Sale from bulk. 
Weights and measures, §47-26-902. 
Sales. 
Household goods unlawful trade practices, 
§47-25-902. 
Uniform commercial code. 
Secured transactions, sale of accounts, 
etc., §47-9-105. 
Sales, transfer or assignment. 
Franchise terminations, nonrenewals or 
modifications, §47-25-1502. 
Sales representatives. 
Commissions, §47-50-114. 
Seal. 
Certified public weighers. 
Natural resources products, §47-26-802. 
Secondary obligor. 
Secured transactions, §47-9-102. 
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DEFINED TERMS —Cont’d 
Secondary standards. 
Weights and measures, §47-26-902. 
Secretary. 
Tennessee trademark act of 2000, 
§47-18-2604. 
Secured parties. 
Secured transactions, §47-9-102. 
Securitized. 
Home equity conversion mortgages, 
§47-30-102. 
Security agreements. 
Secured transactions, §47-9-102. 
Security procedure. 
Electronic transactions, uniform act, 
§47-10-102. 
Sellers. 
Home solicitation sales, §47-18-702. 
Retail installment sales, §47-11-102. 
Send. 
Secured transactions, §47-9-102. 
Service mark. 
Tennessee trademark act of 2000, 
§47-18-2604. 
Services. 
Consumer protection, §47-18-103. 
Retail installment sales, §47-11-102. 
Settled claim. 
Structured settlement protection, 
§47-18-2602. 
Settlement. 
Residential closing funds distribution, 
§47-32-102. 
Settlement agent. 
Residential closing funds distribution, 
§47-32-102. 
Settlement fee. 
Debt-management services, §47-18-5502. 
Shared appreciation. 
Home equity conversion mortgages, 
§47-30-102. 
SI. 
Weights and measures, §47-26-902. 
Sign. 
Debt-management services, §47-18-5502. 
Signatures. 
Certified public weighers. 


Natural resources products, §47-26-802. 


Software. 

Secured transactions, §47-9-102. 
Sound recordings. 

Music, truth in advertising, §47-18-5302. 
Sponsors. 

Consumer protection. 

Prizes, §47-18-124. 

Coupon sales promotions, §47-25-802. 
Standard weight package. 

Weights and measures, §47-26-902. 
State. 

Debt-management services, §47-18-5502. 

Electronic transactions, uniform act, 

§47-10-102. 
Public weighmasters, §47-26-1002. 
Secured transactions, §47-9-102. 
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State —Cont’d 
Weights and measures, §47-26-902. 
State of emergency. 
Price-gouging during state of emergency, 
§47-18-5102. 
State sealer. 
Weights and measures, §47-26-902. 
Structured settlement. 
Structured settlement protection, 
§47-18-2602. 
Structured settlement agreement. 
Structured settlement protection, 
§47-18-2602. 
Structured settlement obligor. 
Structured settlement protection, 
§47-18-2602. 
Structured settlement payment rights. 
Structured settlement protection, 
§47-18-2602. 
Succeeding creditors. 
Creditors’ records, §47-22-301. 
Superseded part. 
Motorcycle and off-road vehicle dealer 
fairness, §47-25-1902. 
Repurchase of terminated franchise 
inventory, §47-25-1301. 
Suppliers. 
Motorcycle and off-road vehicle dealer 
fairness, §47-25-1902. 
Renewable fuels blending, §47-25-2002. 
Repurchase of terminated franchise 
inventory, §47-25-1301. 
Retailer and supplier warranty 
relationship, §47-25-1801. 
Supporting obligation. 
Secured transactions, §47-9-102. 
Switch. 
Bait and switch. 
Consumer protection, §47-18-103. 
Tangible chattel paper. 
Secured transactions, §47-9-102. 
Telephone access line. 
Consumer telemarketing protection, 
§47-18-1501. 
Telephone solicitor, §47-18-1526. 
Telephonic sales call, §47-18-1526. 
Tennessee consumer protection act. 
Elder persons, §47-18-125. 
Identity theft, §47-18-2102. 
Phishing, §47-18-5202. 
Terminals. 
Renewable fuels blending, §47-25-2002. 
Terminate. 
Motorcycle and off-road vehicle dealer 
fairness, §47-25-1902. 
Termination. 
Sales representative, §47-50-114. 
Termination statement. 
Secured transactions, §47-9-102. 
Terms of structured settlement. 
Structured settlement protection, 
§47-18-2602. 


DEFINED TERMS —Cont’d 
Theater. 


Motion picture fair competition, §47-25-702. 


Time-price differential. 
Interest rates generally, §47-14-102. 
Retail installment sales, §47-11-102. 
Tobacco distributors. 
Unfair retailer’s cigarette sales law, 
§47-25-302. 
Tobacco product manufacturer. 
Cigarettes, §47-18-2002. 
Tobacco manufacturers escrow fund, 
§47-31-102. 
Ton. 
Weights and measures, §47-26-902. 
Total annual percentage rate. 
Home equity conversion mortgages, 
§47-30-102. 
Trade. 
Consumer protection, §47-18-103. 
Trademarks. 
Drugs, §47-25-401. 
Tennessee trademark act of 2000, 
§47-18-2604. 
Trade name. 
Tennessee trademark act of 2000, 
§47-18-2604. 
Trade screening. 


Motion picture fair competition, §47-25-702. 


Trade secrets, §47-25-1702. 
Transactions. 
Electronic transactions, uniform act, 
§47-10-102. 
Retail installment sales, §47-11-102. 
Transferable records. 
Electronic transactions, uniform act, 
§47-10-116. 
Transfer agreement. 
Structured settlement protection, 
§47-18-2602. 
Transfers. 
Structured settlement protection, 
§47-18-2602. 
Transmitting utility. 
Secured transactions, §47-9-102. 
Transportation, freight, and storage 
services. 
Price-gouging during state of emergency, 
§47-18-5102. 
Travel service. 
Consumer protection, §47-18-120. 
Trust account. 
Debt-management services, §47-18-5502. 
Two-party exchange. 
Renewable fuels blending, §47-25-2002. 
Unauthorized use of a credit card, 
§47-22-101. 
Unconscionable conduct. 
Interest rates. 


Usury or excessive charges, §47-14-117. 


Unfair deceptive acts. 
Consumer protection, §47-18-104. 
Units sold. 
Tobacco manufacturers escrow fund, 
§47-31-102. 


INDEX 


970 


DEFINED TERMS —Cont’d 
Unsolicited credit cards, §47-22-101. 
Unsolicited negotiable instrument. 
Consumer protection, §47-18-123. 
Unsolicited telephonic sales call, 
§47-18-1526. 
Use. 
Tennessee trademark act of 2000, 
§47-18-2604. 
Usury. 

Interest rates generally, §47-14-102. 
Vehicles. 

Weighmasters, §47-26-1002. 

Vertical integration. 

Petroleum trade practices, §47-25-602. 
Vertically integrated producer. 

Petroleum trade practices, §47-25-602. 
Video tape seller. 

Video consumer privacy, §47-18-2203. 
Video tape service provider. 

Video consumer privacy, §47-18-2203. 
Water treatment devices, §47-18-1201. 
Web page. 

Phishing, §47-18-5202. 

Weight. 

Weights and measures, §47-26-902. 
Weights and measures, §47-26-902. 
Weights and measures official. 

Weighmasters, §47-26-1002. 

Wholesale or wholesale sales. 
Household goods unlawful trade practices, 
§47-25-902. 
Unfair sales law, §47-25-202. 
Wholesale price. 
Household goods unlawful trade practices, 
§47-25-902. 
Wholesale/retail outlet. 

Flea market sales, §47-25-1601. 
Wholesalers. 

Household goods unlawful trade practices, 

§47-25-902. 
Renewable fuels blending, §47-25-2002. 
Unfair sales law, §47-25-202. 
Without authority. 
Unsolicited advertising by electronic means, 
§47-18-2502. 
Work of art. 
Consignment of art, §47-25-1002. 


DEPOSITS. 
Tobacco manufacturers escrow fund. 
Required annual deposits, §47-31-103. 


DIES, MOLDS AND FORMS. 
Application of chapter, §47-25-1401. 
Construction of chapter, §47-25-1401. 
Copyrights. 
Destruction of die, mold or form. 
Not construed to affect right of customer 
under federal patent or copyright 
law, §47-25-1401. 
Customers. 
Chapter not construed to grant rights, title 
or interest, §47-25-1401. 
Defined, §47-25-1401. 
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DIES, MOLDS AND FORMS —Cont’d DISCRIMINATION. 
Customers —Cont’d Women. 


Failure to take possession within 120 days, 
§47-25-1401. 

Notice to customer, §47-25-1401. 

Transfer of customer’s rights. 

Limitation of actions, §47-25-1401. 
Notice, §47-25-1401. 

Definitions, §47-25-1401. 

Destruction of die, mold or form without 
risk of liability, §47-25-1401. 

Direct molding process. 

Unlawful duplication of manufactured 
items, §47-50-111. 

Limitation of actions. 
Transfer of customer’s rights after three 
years, §47-25-1401. 
Molders. 
Defined, §47-25-1401. 
Notice. 

Transfer of customer’s rights after notice, 
§47-25-1401. 

Transfer of molder’s rights of title and 
interest. 

Notice to customer, §47-25-1401. 
Patents. 
Destruction of die, mold or form. 
Not construed to affect right of customer 
under federal patent or copyright 
law, §47-25-1401. 
Restraint of trade. 

Destruction of die, mold or form not 
construed to affect right of customer 
under state or federal law pertaining to 
unfair competition, §47-25-1401. 

Title. 

Applicability of chapter where molder 
retains title to and possession of die, 
mold or form, §47-25-1401. 

Transfer of customer’s rights after three 
years, §47-25-1401. 


DIGITAL SIGNATURES. 
Electronic transactions, uniform act. 
Electronic signatures generally, §§47-10-101 
to 47-10-123. 


DISABILITIES, PERSONS WITH. 
Consumer credit. 
Discrimination because of handicap, 
§47-18-802. 
Credit cards. 
Discrimination because of disability, 
§47-18-802. 
Discrimination. 
Consumer credit. 
Discrimination because of disability, 
§47-18-802. 


DISASTERS. 
Consumer protection. 
Unreasonably raising prices or restricting 
supplies, §47-18-104. 


DISCOVERY. 
Consumer protection. 
Request for information by division, 
§47-18-106. 


Consumer credit. 
Sex discrimination, §47-18-802. 


DISEASES. 
Epidemics. 
Negotiable instruments. 


Demand and notice excused by epidemic, 
§47-50-108. 


DOOR-TO-DOOR SALES. 
Home solicitation sales or leases, 
§§47-18-701 to 47-18-708. 


DRIVERS’ LICENSES. 
International drivers’ licenses, 

Unfair trade practices, §47-18-104. 
Unfair trade practices. 

Clothing. 

Return of clothing or accessories sold at 
retail directly to a purchaser. 
Requiring license to return, §47-18-104. 


DRUGS. 
Flea market sales. 
Sale of drugs with past expiration date 
prohibited, §47-25-1608. 
Trademarks, §§47-25-401 to 47-25-407. 


DUNE BUGGIES. 
Off-road vehicle dealers, §§47-25-1901 to 
47-25-1914. 


DUPLICATION OF MANUFACTURED 
ITEMS. 
Prohibited, §47-50-111. 


E 


E-COMMERCE. 
Electronic transactions, uniform act, 
§§47-10-101 to 47-10-123. 


ELECTRICIANS. 
Consumer protection. 
Deceptive advertising practices, §47-18-104. 


ELECTRONIC CHATTEL PAPER. 
Control. 

Secured transactions, §47-9-105. 
Defined. 

Secured transactions, §47-9-102. 


ELECTRONIC SIGNATURES. 
Debt-management services. 

Relation of provisions to electronic 
signatures in global and national 
commerce act, §47-18-5539. 

Electronic transactions, uniform act. 

Attribution and effect of electronic record, 
signature, etc., §47-10-109. 

Evidence. 

Admissibility of electronic records or 
signatures, §47-10-113. 

Generally, §§47-10-101 to 47-10-1283. 

Legal recognition of electronic records, 
signatures and contracts, §47-10-107. 


INDEX 


ELECTRONIC SIGNATURES —Cont’d 
Electronic transactions, uniform act 
—Cont’d 
Notarized, acknowledged, or verified 
signatures. 
Use of electronic signature to satisfy 
requirements, §47-10-111. 


ELECTRONIC TRANSACTIONS, 
§§47-10-101 to 47-10-123. 
Acknowledgment of signatures or 
records, §47-10-111. 
Agreements. 
Defined, §47-10-102. 
Electronic records and signatures. 
Variation by agreement, §47-10-105. 
Automated transactions. 
Defined, §47-10-102. 
Error or change in electronic records, 
§47-10-110. 

Rules governing, §47-10-114. 
Checks. 

Retention of electronic records, §47-10-112. 
Citation of provisions, §47-10-101. 
Comments to uniform laws. 

Use in aid of interpretation, §47-10-123. 
Commercial code. 

Scope of uniform electronic transactions act, 

§47-10-103. 
Computer programs. 

Defined, §47-10-102. 

Construction and interpretation, 
§47-10-106. 

Comments to uniform law provisions. 

Use in aid of interpretation, §47-10-123. 

Electronic signatures in global and national 

commerce act. 
Superseding to extent allowed under 15 
USCS §7002, §47-10-122. 

Severability of provisions, §47-10-121. 
Contracts. 

Automated transactions. 

Formation of contracts, §47-10-114. 

Defined, §47-10-102. 

Legal recognition of electronic records, 

signatures and contracts, §47-10-107. 
Counties. 
Electronic records. 
Acceptance and distribution by 
government agencies, §47-10-118. 
Creation and retention of, and conversion 
of written records to, electronic 
records, §47-10-117. 
Interoperability among agencies of 
various jurisdictions, §47-10-120. 
Post-implementation review, §47-10-119. 
Pre-implementation statement. 
Filing, §47-10-119. 
Definitions, §47-10-102. 
Electronic. 
Defined, §47-10-102. 
Electronic agents. 

Contracts. 

Formation of contracts, §47-10-114. 


972 


ELECTRONIC TRANSACTIONS —Cont’d 
Electronic agents —Cont’d 
Defined, §47-10-102. ’ 
Electronic records. 
Acknowledged records. 
Use of electronic signature or record to 
satisfy requirements, §47-10-111. 
Attribution and effect of electronic record, 
signature, etc., §47-10-109. 
Defined, §47-10-102. 
Error or change in transmission of 
electronic record, §47-10-110. 
Evidence. 
Admissibility of electronic records or 
signatures, §47-10-113. 
Government agencies. 
Acceptance and distribution by agencies, 
§47-10-118. 
Creation, retention, and conversion of 
records, §47-10-117. 
Interoperability among agencies of 
various jurisdictions, §47-10-120. 
Post-implementation review, §47-10-119. 
Pre-implementation statement. 
Filing, §47-10-119. 
Legal recognition of electronic records, 
signatures and contracts, §47-10-107. 
Notarized records. 
Use of electronic signature or record to 
satisfy requirements, §47-10-111. 
Receipt. 
Time of sending and receipt, §47-10-115. 
Retention, §47-10-112. 
Government agencies, §47-10-117. 
Sending. 
Time of sending and receipt, §47-10-115. 
Transferable records, §47-10-116. 
Use of electronic records, §47-10-105. 
Verified records. 
Use of electronic signature or record to 
satisfy requirements, §47-10-111. 
Electronic signatures. 
Acknowledged signatures. 
Use of electronic signature to satisfy 
requirements, §47-10-111. 
Attribution and effect of electronic record, 
signature, etc., §47-10-109. 
Defined, §47-10-102. 
Evidence. 
Admissibility of electronic records or 
signatures, §47-10-113. 
Legal recognition of electronic records, 
signatures and contracts, §47-10-107. 
Notarized signatures. 
Use of electronic signature to satisfy 
requirements, §47-10-111. 
Use of electronic signatures, §47-10-105. 
Verified signatures. 
Use of electronic signature to satisfy 
requirements, §47-10-111. 
Electronic signatures in global and 
national commerce act. 
Superseding to extent allowed under 15 
USCS §7002, §47-10-122. 
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ELECTRONIC TRANSACTIONS —Cont’d 
Error or change in electronic records, 
§47-10-110. 
Evidence. 
Admissibility of electronic records or 
signatures, §47-10-113. 
Governmental agencies. 
Defined, §47-10-102. 
Information. 
Defined, §47-10-102. 
Writing requirements for the provision of 
information. 
Electronic record suffices, §47-10-108. 
Information processing systems. 
Defined, §47-10-102. 
Legal recognition of electronic records, 
signatures and contracts, §47-10-107. 
Mailbox rule. 
Time for sending and receipt of electronic 
records, §47-10-115. 
Municipal corporations. 
Electronic records. 
Acceptance and distribution by 
government agencies, §47-10-118. 
Creation and retention of, and conversion 
of written records to, electronic 
records, §47-10-117. 
Interoperability among agencies of 
various jurisdictions, §47-10-120. 
Post-implementation review, §47-10-119. 
Pre-implementation statement. 
Filing, §47-10-119. 
Negotiable instruments. 
Transferable records, §47-10-116. 
Notarized signatures or records, 
§47-10-111. 
Official comments to provisions. 
Use in aid of interpretation, §47-10-123. 
Persons. 
Defined, §47-10-102. 
Records. 
Acknowledged records. 
Use of electronic signature or record to 
satisfy requirements, §47-10-111. 
Attribution and effect of electronic record, 
signature, etc., §47-10-109. 
Defined, §47-10-102. 
Error or change in transmission of 
electronic record, §47-10-110. 
Evidence. 
Admissibility of electronic records or 
signatures, §47-10-113. 
Government agencies. 
Acceptance and distribution by agencies, 
§47-10-118. 
Creation, retention, and conversion of 
records, §47-10-117. 
Interoperability among agencies of 
various jurisdictions, §47-10-120. 
Post-implementation review, §47-10-119. 
Pre-implementation statement. 
Filing, §47-10-119. 
Legal recognition of electronic records, 
signatures and contracts, §47-10-107. 


INDEX 


ELECTRONIC TRANSACTIONS —Cont’d 
Records —Cont’d 
Notarized records. 
Use of electronic signature or record to 
satisfy requirements, §47-10-111. 
Receipt. 

Time of sending and receipt, §47-10-115. 
Retention, §47-10-112. 

Government agencies, §47-10-117. 
Sending. 

Time of sending and receipt, §47-10-115. 
Transferable records, §47-10-116. 
Verified records. 

Use of electronic signature or record to 

satisfy requirements, §47-10-111. 
Scope of provisions, §47-10-103. 
Security procedures. 
Defined, §47-10-102. 
Severability of provisions, §47-10-121. 
Short title, §47-10-101. 
Signatures. 
Acknowledged signatures. 
Use of electronic signature to satisfy 
requirements, §47-10-111. 
Attribution and effect of electronic record, 
signature, etc., §47-10-109. 
Electronic signatures. 
Defined, §47-10-102. 
Evidence. 
Admissibility of electronic records or 
signatures, §47-10-113. 
Legal recognition of electronic records, 
signatures and contracts, §47-10-107. 
Notarized signatures. 
Use of electronic signature to satisfy 
requirements, §47-10-111. 
Use of electronic signatures, §47-10-105. 
Verified signatures. 
Use of electronic signature to satisfy 
requirements, §47-10-111. 
State of Tennessee. 
Electronic records. 
Acceptance and distribution by 
government agencies, §47-10-118. 
Creation and retention of, and conversion 
of written records to, electronic 
records, §47-10-117. 
Interoperability among agencies of 
various jurisdictions, §47-10-120. 
Post-implementation review, §47-10-119. 
Pre-implementation statement. 
Filing, §47-10-119. 
States. 
Defined, §47-10-102. 
Transactions. 
Defined, §47-10-102. 
Transferable records, §47-10-116. 
Uniform electronic transactions act, 
§§47-10-101 to 47-10-123. 
United States. 
Electronic records. 
Interoperability among agencies of 
various jurisdictions, §47-10-120. 
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ELECTRONIC TRANSACTIONS —Cont’d 
Verification of signatures or records, 
§47-10-111. 
Wills, testamentary trusts, etc. 
Inapplicability of provisions, §47-10-103. 
Writings. 
Information in writing. 
Electronic record suffices, §47-10-108. 
Records required to be in writing. 
Electronic record suffices, §47-10-107. 


ELVIS STATUTE, §47-25-1101. 


E-MAIL. 
Electronic transactions, uniform act. 
Generally, §§47-10-101 to 47-10-123. 
Phishing. 
Definition of electronic mail message, 
§47-18-5202. 
Redirecting email. 
Conduct constituting phishing, 
§47-18-5203. 
Unsolicited advertising by electronic 
means. 
Regulation, §§47-18-2501, 47-18-2502. 


EMERGENCIES. 
Consumer protection. 
Medical emergencies. 
Price-gouging, §§47-18-2801 to 
47-18-2805. 
Terrorist attacks, state of emergency. 
Price-gouging, §§47-18-5101 to 
47-18-5104. 
Medical emergencies. 
Price-gouging, §§47-18-2801 to 47-18-2805. 


EMPLOYERS AND EMPLOYEES. 
Contracts. 
Covenants not to compete. 
Agreements lessening competition 
unlawful and void, §47-25-101. 
Covenants. 
Agreements lessening competition. 
Unlawful restraint of trade. 
Generally, §§47-25-101 to 47-25-112. 
Covenants not to compete. 
Arrangements, contracts, agreements, etc., 
lessening competition. 
Generally, §47-25-101. 
Unlawful restraint of trade. 
Generally, §§47-25-101 to 47-25-112. 
Noncompetition agreements, 
Arrangements, contracts, agreements, etc., 
lessening competition. 
Unlawful restraint of trade. 
Generally, §§47-25-101 to 47-25-112. 
Trademarks. 
Drugs. 
Liability of employer for acts of 
employees and agents, §47-25-402. 


EMPLOYMENT AGENCIES, §§47-18-1701 
to 47-18-1708. 

Applicability of part, §47-18-1705. 

Citation of parts, §47-18-1701. 


EMPLOYMENT AGENCIES —Cont’d 
Consumer protection act. 

Violations, §47-18-1708. ’ 
Definition, §47-18-1702. 
Enforcement actions, §47-18-1707. 
Exemptions from part, §47-18-1705. 
Fees. 

Prohibited act, §47-18-1703. 

Refund of fees paid in event of termination, 

§47-18-1704. 
Injunctions. 

Enforcement actions, §47-18-1707. 
Investigations, §47-18-1706. 
Prohibited act, §47-18-1703. 

Short title, §47-18-1701. 
Unfair or deceptive act of practice. 

Violations, §47-18-1708. 

Violation to part. 

Investigations, §47-18-1706. 


ENGLISH LANGUAGE. 
Debt-management services. 
Disclosures and documents to be in, 
§47-18-5521. 


EPIDEMICS. 
Diseases. 
Negotiable instruments. 
Demand and notice excused by epidemic, 
§47-50-108. 


EQUITY PARTICIPATIONS, §§47-24-101, 
47-24-102. 


ESCROW. 
Residential closing funds distribution. 
Disbursement of funds. 
Funds from escrow or settlement account 
by settlement agent, §47-32-105. 
Tobacco manufacturers escrow fund, 
§§47-31-101 to 47-31-1038. 


ESTATE TAX. 
Advertisements for services related to. 
Required disclosure, §47-18-104. 


E-TAILING. 
Electronic transactions, uniform act. 
Generally, §§47-10-101 to 47-10-123. 


EVIDENCE. 
Cigarettes. 
Unfair retailer’s cigarette sales, §47-25-303. 
Consumer protection. 
Private right of action. 
Violations of part, §47-18-109. 
Contracts. 
Written contracts prima facie evidence of 
consideration, §47-50-103. 
Electronic transactions, uniform act. 
Admissibility of electronic records or 
signatures, §47-10-113. 
Hearsay. 
Exceptions. 
Records. 
Regularly conducted activities. 
Creditors’ records, credit cards, 
§47-22-302. 


975 


EVIDENCE —Cont’d 
Records. 
Hearsay. 
Regularly conducted activities. 
Exception. 
Creditors’ records, credit cards, 
§47-22-302. 
Sales. 
Unfair sales. 
Sales at less than cost. 
Prima facie evidence, §47-25-205. 
Weighmasters. 
Weight certificates, §47-26-1012. 
Weights and measures. 
Presence of weighing devices, §47-26-924. 


EXECUTIONS. 
Dollars and cents. 
Executions to be issued in, §47-14-101. 
Interest. 
Executions to be issued in dollars and 
cents, §47-14-101. 


F 


FACSIMILE TRANSMISSIONS. 
Unsolicited advertising by electronic 
means, §§47-18-2501, 47-18-2502. 


FALSE IDENTIFICATION. 
Identity theft generally, §§47-18-2101 to 
47-18-2110. 


FANNIE MAE. 
Mortgage loans. 
Home equity conversion mortgages, 
§47-30-102. 


FAX MACHINES. 
Unsolicited advertising by electronic 
means, §§47-18-2501, 47-18-2502. 


FEES. 
Assignments for benefit of creditors. 
Clerk, sheriff and constable, §47-13-109. 
Beauty pageants. 
Cancellations. 
Refund of registration fees, §47-18-203. 
Report of registration fees. 
Filing, §47-18-202. 
Required, §47-18-202. 
Consumer credit. 
Attorneys’ fees. 
Liability of creditors and credit card 
- issuers, §47-18-803. 
Employment agencies. 
Prohibited act, §47-18-1703. 
Refund of fees paid in event of termination, 
§47-18-1704. 
Gift certificates, §47-18-127. 
Identity theft. 
Security freeze at consumer request. 
Credit reporting agency fee, §47-18-2108. 
Invention development. 
Disclosure in advertising, §47-25-1203. 


INDEX 


FEES —Cont’d 
Scale servicepersons. 
Registration fees, §47-26-1110. 
Trademarks. 
Secretary prescribes by regulation, 
§47-25-517. 
Weighmasters. 
Licenses, §47-26-1008. 
Renewal, §47-26-1010. 
Weights and measures. 
Certified public weighers of natural 
resources products, §47-26-806. 
Commercial equipment. 
Powers of commissioner, §47-26-909. 
Testing, calibrating and certifying. 
Powers of commissioner, §47-26-909. 


FELONIES. 
Restraint of trade, §47-25-103. 
Unlawful and void contracts, §47-25-103. 


FILE-SHARING PROGRAMS. 
Unfair trade practices, §47-18-104. 


FINES. 
Beauty pageants. 

Violations of provisions, §47-18-206. 
Foreign foods disclosure, §47-18-1806. 
Health clubs. 

Violations of provisions, §47-18-315. 
Music. 

Truth in music advertising. 

Enforcement of provisions, §47-18-5304. 
Renewable fuels blending. 

Noncompliance, §47-25-2005. 
Telephone solicitation, §47-18-1526. 

ADAD equipment, using to conceal or 

misrepresent telephone number, 
§47-18-1511. 
Weights and measures. 
Certified public weighers of natural 
resources products. 
Violations of provisions, §47-26-813. 


FINGERPRINTS. 
Debt-management services. 
Applicants for registration, §47-18-5506. 


FIRE SALES. 
Consumer protection. 
False representation as to natural disaster. 
Unfair or deceptive acts, §47-18-104. 


FITNESS CLUBS. 
Health clubs generally, §§47-18-301 to 
47-18-319. 


FIXTURES. 
Secured transactions. 
Priority of security interests in, §47-9-334. 


FLEA MARKETS, §§47-25-1601 to 
47-25-1608. 
Applicability of provisions, §47-25-1607. 
Criminal law and procedure, 
§§47-25-1605, 47-25-1606. 
Food, drugs or cosmetics with past 
expiration date, §47-25-1608. 


INDEX 


FLEA MARKETS —Cont’d 
Definitions, §47-25-1601. 
Exemptions from provisions, §47-25-1608. 
Food, drugs or cosmetics with past 
expiration date. 
Sale prohibited, §47-25-1608. 
Misdemeanors, §§47-25-1605, 47-25-1606. 
Food, drugs or cosmetics with past 
expiration date, §47-25-1608. 
Prohibited acts, §47-25-1604. 
Criminal penalties, §§47-25-1605, 
47-25-1606. 
Sale of food, drugs or cosmetics with past 
expiration date, §47-25-1608. 
Records. 
Maintenance of records, §47-25-1603. 
Failure to maintain prohibited, 
§47-25-1604. 
New and unused property merchants. 
Receipts, §47-25-1602. 


FLORISTS. 
Consumer protection. 
Deceptive acts. 
Misrepresenting geographical location by 
listing fictitious name in local 
telephone directory, §47-18-104. 


FOOD. 
Flea market sales. 
Sale of food with past expiration date 
prohibited, §47-25-1608. 
Foreign foods disclosure, §§47-18-1801 to 
47-18-1809. 
Labels. 
Foreign foods disclosure, §47-18-1804. 


FORECLOSURE. 
Election of remedies. 
Deficiency judgments, §47-30-108. 
Personal property, §47-9-501. 
Foreclosure-related rescue services, 
§§47-18-5401, 47-18-5402. 


FORECLOSURE-RELATED RESCUE 
SERVICES. 

Agreements, §47-18-5402. 

Cancellation rights, §47-18-5402. 

Definitions, §47-18-5401. 

Prohibited acts, §47-18-5402. 


FOREIGN FOODS DISCLOSURE, 
§§47-18-1801 to 47-18-1809. 
Actions. 

Right of action, §47-18-1807. 
Administration of act, §47-18-1803. 
Attorneys’ fees, §47-18-1807. 
Conflict of laws. 

Construction with federal laws, 

§47-18-1809. 
Costs, §47-18-1807. 
Damages, §47-18-1807. 
Declaratory judgments, §47-18-1807. 
Definitions, §47-18-1802. 
Fines, §47-18-1806. 
Injunctions, §47-18-1805. 
Jurisdiction, §47-18-1807. 
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FOREIGN FOODS DISCLOSURE —Cont’d 
Labeling requirements, §47-18-1804. 
Penalties, §47-18-1806. a 

Right of action, §47-18-1807. 

Service of process, §47-18-1807. 

Short title, §47-18-1801. 

Statute of limitations, §47-18-1808. 


FORGERY. 
Trademarks. 
Imitation of trademarks on drugs, 
§47-25-401. 


FORMS. 
Contracts. 
Printed contract forms. 
Certain extracted products, §47-50-110. 


FRANCHISES. 
Alcoholic beverages. 
Termination or modification, §§47-25-1501 
to 47-25-1511. 
Compromise and settlement. 
Alcoholic beverages. 
Termination or modification, §47-25-1507. 
Conflict of laws. 
Alcoholic beverages. 
Termination or modification, §47-25-1511. 
Construction and interpretation. 
Alcoholic beverages. 
Termination or modification, §47-25-1511. 
Repurchase of terminated franchise 
inventory. 
Security interests not affected. 
Exemption from bulk sales law, 
§47-25-1310. 
Damages. 
Alcoholic beverages. 
Termination or modification. 
Actions for damages, §47-25-1509. 
Petroleum franchise terminated improperly, 
§47-25-606. 
Repurchase of terminated franchise 
inventory. 
Action for civil damages, §47-25-1311. 
Death. 
Repurchase of terminated franchise 
inventory. 
Retailer or major stockholder. 
Repurchase option of heirs, 
§47-25-1309. 
Definitions. 
Alcoholic beverages. 
Termination or modification, §47-25-1502. 
Injunctions. 
Alcoholic beverages. 
Termination or modification. 
Actions for equitable relief, 
§47-25-1509. 
Repurchase of terminated franchise 
inventory, §47-25-1311. 
Inventories. 
Repurchase of terminated franchise 
inventory, §§47-25-1301 to 47-25-1314. 
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FRANCHISES —Cont’d 
Modification. 
Alcoholic beverages. 
Termination or modification generally, 
§§47-25-1501 to 47-25-1511. 
Motorcycle and off-road vehicle dealer 
fairness generally, §§47-25-1901 to 
47-25-1914. 
Notice. 
Alcoholic beverages. 


Nonrenewal or modification, §47-25-1505. 


Termination, §§47-25-1503, 47-25-1504. 
Repurchase of terminated franchise 
inventory, §§47-25-1301 to 47-25-1314. 
Account adjustments, §47-25-1306. 
Alcoholic beverage franchises. 
Termination or modification. 
Provisions not to apply to retailers, 
§47-25-1314. 
Applicability of chapter, §47-25-1312. 
Exceptions, §47-25-1307. 
Security interests not affected. 
Exemption from bulk sales law, 
§47-25-1310. 
Construction and interpretation. 
Security interests not affected. 
Exemption from bulk sales law, 
§47-25-1310. 
Costs. 
Handling, packing and loading costs, 
§47-25-1305. 
Current model. 
Defined, §47-25-1301. 
Current net price. 
Defined, §47-25-1301. 
Date governing repurchase, §47-25-1305. 
Death. 
Retailer or major stockholder. 
Repurchase option of heirs, 
§47-25-1309. 
Definitions, §47-25-1301. 
Exceptions to chapter, §47-25-1307. 
Failure to repurchase. 
Civil liability, §47-25-1308. 
Generally, §47-25-1303. 
Injunctions, §47-25-1311. 
Inspection. 
Inventory inspection prior to packing for 
shipment, §47-25-1310. 
Inventory. 
Defined, §47-25-1301. 
Inspection prior to packing for shipment, 
§47-25-1310. 
Modification of retail agreement for good 
cause, §47-25-1302. 
Net costs. 
Defined, §47-25-1301. 
Price, §47-25-1305. 
Retail agreement modifications for good 
cause, §47-25-1302. 
Retailers. 
Defined, §47-25-1301. 
Right of retailer to have inventory 
repurchased, §47-25-1303. 


FRANCHISES —Cont’d 
Repurchase of terminated franchise 
inventory —Cont’d 
Scope of chapter, §47-25-1312. 
Security interests not affected, §47-25-1310. 
Severability of provisions, §47-25-1313. 
Supplier. 
Defined, §47-25-1301. 
Prohibited acts, §47-25-1304. 
Title to repurchased inventory, §47-25-1306. 
Violations. 
Failure to repurchase. 
Civil liability, §47-25-1308. 
Waiver of provisions in contract. 
Null and void, §47-25-1313. 
Termination. 
Alcoholic beverages, §§47-25-1501 to 
47-25-1511. 
Repurchase of terminated franchise 
inventory, §§47-25-1301 to 47-25-1314. 


FRAUD. 
Contractors. 
Unlicensed contractor acting as licensed, 
§47-18-104. 
Home solicitation sales or leases. 
Misrepresentation of seller’s identity. 
Effect, §47-18-707. 
Invention development. 
Contracts for invention development 
services. 
Void when obtained by fraud, 
§47-25-1212. 
Phishing. 
Identifying information. 
Fraudulently obtaining and using. 
Conduct constituting phishing, 
§47-18-5203. 
Trademarks. 
Counterfeiting or imitating, §47-25-401. 


FRIVOLOUS ACTIONS. 
Consumer protection. 
Private right of action, §47-18-109. 


FRUITS AND VEGETABLES. 
Weights and measures. 
Standard of weights and measures, 
§47-26-101. 


FUNDS. 
Tobacco manufacturers escrow fund, — 
§§47-31-101 to 47-31-103. 


G 


GARNISHMENT. 
Rental-purchase agreements. 
Provision requiring garnishment of wages. 
Prohibited, §47-18-606. 


GIFT CERTIFICATES. 
Expiration, §47-18-127. 
Fees, §47-18-127. 


GIFTS. 
Prize gift contests. 
Unfair acts, §47-18-118. 


INDEX 


GIVEAWAYS. 
Consumer protection. 
Unfair acts, §47-18-118. 


GOING OUT OF BUSINESS SALES. 
Consumer protection. 
False representations. 
Unfair or deceptive practices, §47-18-104. 


GOOD FAITH. 

Debt-management services. 
Requirement, §47-18-5515. 

Rental-purchase agreements, 
Defenses of lessor, §47-18-613. 


GOOSEBERRIES. 
Standard weight of bushel, §47-26-101. 


GOUGING. 
Consumer protection. 
Disasters. 
Unreasonably raising prices or restricting 
supplies, §47-18-104. 
Medical emergencies, price-gouging 
during, §§47-18-2801 to 47-18-2805. 
Prohibited acts during medical emergency, 
§47-18-2802. 
Public policy, §47-18-2801. 
Rules promulgation, §47-18-2805. 
Supplemental nature of provisions, 
§47-18-2804. 
Violations, §47-18-2803. 


GRAIN. 
Weights and measures. 
Standards, §47-26-101. 


GRAPES. 
Standards of weights and measures, 
§47-26-101. 


H 

HEALTH. 
Clubs. 

Health clubs, §§47-18-301 to 47-18-319. 
Spas. 

General provisions, §§47-18-301 to 

47-18-319. 

HEALTH CLUBS, §§47-18-301 to 47-18-319. 
Agreements. 


Applicability of provisions, §47-18-308. 
Automatic renewal or extensions, 
§47-18-306. 
Cancellation. 
Buyer’s right to cancel, §47-18-305. 
Club to be fully operational and available 
for use, §47-18-305. 
Duration, §47-18-306. 
Provisions contrary to public policy. 
Void, §47-18-307. 
Public policy. 
Provisions contrary to. 
Void, §47-18-307. 
Renewal or extensions. 
Automatic renewal or extensions, 
§47-18-306. 
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HEALTH CLUBS —Cont’d 
Agreements —Cont’d 
Unenforceable agreements, §47-18-303. 
Valid agreements. 
Cancellation. 
Buyer’s right to cancel, §47-18-305. 
Requirements, §47-18-305. 
Buyers. 
Defined, §47-18-301. 
Certificates of exemption, §47-18-314. 
Change in ownership. 
Notice, §47-18-313. 
Commissioner. 
Defined, §47-18-301. 
Rulemaking, §47-18-316. 
Compliance with part. 
Responsibility, §47-18-313. 
Consumer affairs division. 
Defined, §47-18-301. 
Contracts. 
Health club agreement. 
Defined, §47-18-301. 
Criminal law and procedure. 
Violations of provisions, §47-18-312. 
Definitions, §47-18-301. 
Duration of agreements, §47-18-306. 
Exemptions, §47-18-301. 
Financial statement. 
Filing in lieu of surety bond, §47-18-318. 
Fines. 
Violations of provisions, §47-18-315. 
Health club agreement. 
Defined, §47-18-301. 
Misdemeanors. 
Violations of provisions, §47-18-312. 
Operators. 
Defined, §47-18-301. 
Payments. 
Down payments. 
Certificates of exemption, §47-18-314. 
Public policy. 
Provisions in agreement contrary to. 
Void, §47-18-307. 
Registration. 
Certificate of registration. 
Application, §47-18-309. 
Change of ownership, §47-18-311. 
Display, §47-18-302. 
Duration, §47-18-310. 
Issuance, §47-18-309. 
Renewal, §47-18-302. 
Application, §47-18-310. 
Required, §47-18-302. 
Transferability, §47-18-311. 
Nonrenewal, §47-18-315. 
Revocation, §47-18-315. 
Suspension, §47-18-315. 
Renewal or extensions of agreements. 
Automatic renewal or extensions, 
§47-18-306. 
Surety bond of club, §47-18-318. 
Termination of business, 
Notice, §47-18-313. 
Unenforceable agreements, §47-18-303. 
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Valid agreements. 
Cancellation. 
Buyer’s right to cancel, §47-18-305. 
Requirements, §47-18-305. 
Violations of provisions. 
Cease and desist orders, §47-18-319. 
Constitutes violation of consumer protection 
act, §47-18-317. 
Misdemeanors, §47-18-312. 
Unfair or deceptive act or practice, 
§47-18-317. 


HEALTH INSURANCE. 
Health related cash discounts. 
Disclosures on cards as to status of discount 
as health insurance, §47-18-2701. 


HEALTH RELATED CASH DISCOUNTS, 
§§47-18-2701 to 47-18-2704. 
Actions to enforce restrictions, 
§47-18-2702. 
Applicability of provisions, §47-18-2703. 
Cards. 
Disclosures on cards as to status of discount 
as health insurance, §47-18-2701. 
Effective date, §47-18-2704. 
Jurisdiction to enforce, §47-18-2702. 
Misleading discounts, §47-18-2701. 
Nonprofit associations. 
Inapplicability of provisions, §47-18-2703. 
Ophthalmologists. 
Vision care services offered by. 
Inapplicability of provisions, §47-18-2703. 
Optometrists. 
Vision care services offered by. 
Inapplicability of provisions, §47-18-2703. 
Prohibited acts, §47-18-2701. 
Time for compliance, §47-18-2704. 
Venue. 
Actions to enforce, §47-18-2702. 
Vision care services. 
Inapplicability of provisions, §47-18-2703. 


HEARINGS. 
Kerosene and motor fuels quality 
inspection. 
Contested cases, §47-18-1309. 
Weighmasters. 
Suspension or revocation of license, 
§47-26-1022. 
Appeals, §47-26-1023. 


HEARSAY. 
Exceptions. 
Records. 
Regularly conducted activities. 
Creditors’ records, credit cards, 
§47-22-302. 


HEATING FUEL. 
Weights and measures, §47-26-915. 


HICKORY NUTS. 
Standard weight of bushel, §47-26-101. 


HOME EQUITY CONVERSION 
MORTGAGE ACT, §§47-30-101 to 
47-30-118. 


INDEX 


HOME IMPROVEMENT CONTRACTORS. 
Unfair trade practices, §47-18-104. 


HOME MORTGAGES. 
Interest on home loans, §§47-15-101 to 
47-15-104. 


HOME SOLICITATION SALES OR 

LEASES. 

Attorneys’ fees. 
Non-waivable buyer’s rights, §47-18-708. 
Business days. 
Defined, §47-18-702. 
Buyers. 
Defined, §47-18-702. 
Rights. 
Cancellation, §§47-18-703 to 47-18-706. 
Non-waivable buyer’s rights, §47-18-708. 
Cancellation. 
Buyer’s rights, §47-18-703. 
Goods delivered, §47-18-705. 
Duties, §47-18-706. 
Refund of payments, §47-18-705. 
Return of goods, §47-18-706. 
Notice of rights, §47-18-704. 
Notice, §47-18-703. 

Receipt or agreement to contain notice of 
right. 

Exceptions, §47-18-704. 
Return of goods, §47-18-706. 
Right of cancellation. 

Exceptions, §47-18-703. 

Waiver of right, §47-18-703. 
Citation, §47-18-701. 
Contracts. 

Non-waivable buyer’s rights. 

Seller not to use form or contract 
purporting to waive buyer's rights, 
§47-18-708. 

Definitions, §47-18-702. 
Fraud. 
Misrepresentation of seller’s identity. 

Effect, §47-18-707. 

Goods. 
Defined, §47-18-702. 
Misrepresentation of seller’s identity. 
Effect, §47-18-707. 
Non-waivable buyer’s rights, §47-18-708. 
Notice. 
Cancellation, §47-18-703. 

Receipt or agreement to contain notice of 
right. 

Exceptions, §47-18-704. 

Punitive damages. 

Non-waivable buyer’s rights, §47-18-708. 
Sellers. 

Defined, §47-18-702. 

Duties. 

Down payment, instruments executed 

and goods traded in, §47-18-705. 
Fraud. 
Misrepresentation of identity, §47-18-707. 
Rights. 

Compensation for services performed, 

§47-18-706. 


HOME SOLICITATION SALES OR 
LEASES —Cont’d 
Short title, §47-18-701. 
Traded in goods. 
Duty of seller, §47-18-705. 
Treble damages. 
Non-waivable buyer’s rights, §47-18-708. 
Waiver. 
Non-waivable buyer’s rights, §47-18-708. 
Right of cancellation, §47-18-703. 


HOMINY. 
Grits. 
Standard weight of bushel, §47-26-101. 


HORSERADISH. 
Standard weight of bushel, §47-26-101. 


HOUSEHOLD GOODS. 
Advertising. 
Unfair trade practices. 
Generally, §§47-25-901 to 47-25-907. 
Criminal law and procedure. 
Unfair trade practices, §47-25-907. 
Unfair trade practices. 
Citation of act. 
Short title, §47-25-901. 
Damages, §47-25-906. 
Definitions, §47-25-902. 
Injunctions, §47-25-906. 
Limitation of actions. 
Rescission of sale for unlawful trade 
practice, §47-25-905. 
Misdemeanors. 

Violation of provisions, §47-25-907. 
Misleading names, §47-25-904. 
Misrepresentation of price. 

Retail sales by manufacturer or 

wholesaler, §47-25-904. 
Misrepresentation of sale at wholesale, 
§47-25-903. 
Penalties. 
Violation of provisions, §47-25-907. 
Rescission of sale for unlawful trade 
practice, §47-25-905. 
Limitation of actions, §47-25-905. 
Notice to seller, §47-25-905. 
Title of act. 
Short title, §47-25-901. 
Wholesale sales. 
Misrepresentation of sale at wholesale, 
§47-25-903. 


HOUSING. 
Advertising. 
Residential real property, advertising for 
sale. 
Bedrooms, number specified exceeding 
subsurface sewage permit. 
Unfair trade practices, §47-18-104. 


HUNGARIAN SEED. 
Standard weight of bushel, §47-26-101. 
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I 
IDENTITY THEFT, §§47-18-2101 to 
47-18-2110. 
Actions. 


Attorney general and reporter, §47-18-2105. 
Private rights of action, §47-18-2104. 
Attorneys’ fees. 

Actions by attorney general and reporter, 
§47-18-2105. 

Private actions, §47-18-2104. 

Security freeze at consumer request. 

Bad faith actions to enforce, §47-18-2108. 
Citation of act, §47-18-2101. 
Computer safety. 

Protection of confidential information on 
laptops and removable storage devices, 
§47-18-2901. 

Consumer protection act. 

Violations to constitute violations of act, 
§47-18-2106. 

Consumer reporting agencies. 

Defined, §47-18-2102. 

Security freeze at consumer request. 

Duties, §47-18-2108. 
Costs. 

Actions by attorney general and reporter, 
§47-18-2105. 

Private actions, §47-18-2104. 

Criminal offense. 
Social security numbers. 
Protection from disclosure. 

Businesses’ duties as to, §47-18-2110. 
Declaratory judgments. 

Private actions, §47-18-2104. 

Definitions, §47-18-2102. 

Release of personal consumer information, 

§47-18-2107. 
Injunctions. 

Action by attorney general and reporter, 

§47-18-2105. 
Jurisdiction. 

Actions by attorney general and reporter, 
§47-18-2105. 

Private actions, §47-18-2104. 

Limitation of actions. 

Private actions, §47-18-2104. 

Penalties. 

Civil penalties, §47-18-2105. 

Social security numbers, protection from 
disclosure. 

Businesses’ duties as to, §47-18-2110. 
Prohibited practices, §47-18-2103. 
Release of personal consumer 

information, §47-18-2107. 
Restitution. 

Attorney general enforcement of provisions, 
§47-18-2105. 

Security freeze at consumer request, 
§47-18-2108. 

Notice to consumer as to rights, 

§47-18-2109. 
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IDENTITY THEFT —Cont’d 
Social security numbers. 

Protection from disclosure. 

Businesses’ duties as to, §47-18-2110. 

Statute of limitations. 

Private actions, §47-18-2104. 
Title of act, §47-18-2101. 
Venue for prosecutions. 

Attorney general and reporter, enforcement 

of provisions, §47-18-2105. 


IMMUNITY. 
Renewable fuels blending. 
Liability limited, §47-25-2006. 
Secured transactions. 
Default. 
Limitation on liability of secured party, 
§47-9-628. 


IMPOUNDMENT. 
Privacy. 
Protection of personal rights, §47-25-1106. 


INJUNCTIONS. 
Alcoholic beverages. 

Franchises. 

Termination or modification. 
Actions for equitable relief, 
§47-25-1509. 
Cigarettes. 

Actions to enforce provisions, §47-18-2006. 

Unfair retailer’s cigarette sales, §47-25-304. 
Consumer protection. 

Declaratory judgments that act or practice 

violates provisions, §47-18-109. 

Enforcement of part, §47-18-108. 

Duplication of manufactured items, 
§47-50-111. 
Employment agencies. 

Enforcement actions, §47-18-1707. 
Foreign foods disclosure, §47-18-1805. 
Franchises. 

Alcoholic beverages. 

Termination or modification. 
Actions for equitable relief, 
§47-25-1509. 
Repurchase of terminated franchise 
inventory, §47-25-1311. 
Household goods. 

Unfair trade practices, §47-25-906. 
Identity theft. 

Action by attorney general and reporter, 

§47-18-2105. 
Motion pictures. 

Fair competition. 

Violations of provisions, §47-25-704. 
Motorcycle and off-road vehicle dealer 
fairness. 

Repurchase of retailer’s inventory. 

Failure to repurchase. 
Civil liability, §47-25-1909. 

Termination, cancellation, etc of agreement, 

§47-25-1909. 
Music. 

Truth in music advertising. 

Enforcement of provisions, §47-18-5304. 
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INJUNCTIONS —Cont’d 
Petroleum products. 

Trade practices. 

Franchises. 
Improper termination, §§47-25-606, 
47-25-607. 

Phishing. 

Actions to enforce provisions, §47-18-5204. 
Privacy. 

Protection of personal rights, §47-25-1106. 
Sales. 

Unfair sales, §47-25-206. 
Scale servicepersons, §47-26-1115. 
Trademarks. 

Commercial use by another, §§47-25-513, 

47-25-514. 

Trade secrets, §47-25-1703. 
Weighmasters. 

Violations of provisions, §47-26-1025. 
Weights and measures. 

Violations, §47-26-922. 


INSPECTIONS. 
Moisture-measuring devices. 
Defective measuring devices. 
Reinspection, §47-26-705. 
Required, §47-26-702. 
Seal of inspection, §47-26-704. 
Untested devices. 
Use, §47-26-707. 


INSTALLMENT SALES. 
Retail installment sales. 
General provisions, §§47-11-101 to 
47-11-111. 
Time-price differential, §47-14-120. 
Defined, §47-14-102. 


INSURANCE. 
Rental-purchase agreements. 
Provision requiring purchase of insurance 
from lessor. 
Prohibited, §47-18-606. 


INTELLECTUAL PROPERTY. 
Trademarks. 
General provisions, §§47-25-401 to 
47-25-518. 


INTENTIONAL INTERFERENCE WITH 
CONTRACT. 
Damages. 
Treble damages, §47-50-109. 
Unlawful, §47-50-109. 


INTEREST. 
Account purchase transactions. 

Defined, §47-14-102. 

Accrual. 

When interest accrues, §47-14-109. 
Actions to recover usury, §47-14-111. 
Actuarial method. 

Defined, §47-14-102. 

Applicable formula rate. 
Defined, §47-14-102. 
Bond issues. 
Maximum effective rates, §47-14-103. 
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INTEREST —Cont’d 
Burden of proof. 
Usury, §47-14-110. 
Computation, §47-14-107. 
Judgment interest, §47-14-122. 
When interest accrues, §47-14-109. 
Conflict of laws. 
Choice of laws by contract, §47-14-119. 
Consumer credit protection. 
Compliance with federal consumer credit 
protection law, §47-14-125. 
Consumer loans. 
Notice of prepayment of loans, §47-14-108. 
Contracts. 
Excess interest. 
Contracts with excess interest, 
§47-14-117. 
Formula rates, §47-14-106. 
Maximum effective rates, §47-14-103. 
Criminal law and procedure. 
Usury, §47-14-112. 
Definitions, §47-14-102. 
Home loans, §47-15-101. 
Equity. 
Usury. 
Equitable remedies, §47-14-115. 
Reliance on statute, rule or order, 
§47-14-116. 
Executions. 
Executions to be issued in dollars and 
cents, §47-14-101. 
Formula rates. 
Announcement of formula rates, 
§47-14-105. 
Contracts for applicable formula rates, 
§47-14-106. 
Defined, §47-14-102. 
Publication of formula rates, §47-14-105. 
Reliance on published rates, §47-14-105. 
Home loans, §§47-15-101 to 47-15-104. 
Definitions, §47-15-101. 
Determination of interest rates, §47-15-103. 
Maximum interest rates, §47-15-102. 
Payment, 
Provision for payment in contracts, 
§47-15-104. 
Publication. 
Interest rates, §47-15-103. 
Installment loans. 
Computation of interest, §47-14-107. 
Judgments and decrees. 
Computation of interest, §47-14-122. 
Post-judgment interest, §47-14-121. 
Prejudgment interest, §47-14-123. 
Verdicts and judgments to be rendered in 
dollars and cents, §47-14-101. 
Limitation of actions. 
Usury. 
Actions to recover, §47-14-111. 
Liquidated accounts. 
When interest accrues, §47-14-109. 
Misdemeanors. 
Usury, §47-14-112. 
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INTEREST —Cont’d 
Notice. 
Consumer loans. 

Prepayment of loans, §47-14-108. 
Post-judgment interest, §47-14-121. 
Prejudgment interest, §47-14-123. 
Prepayment of loans. 

Not to effect interest calculation, 
§47-14-107. 
Prepayment governed by contract, 
§47-14-108. 
Principal. 
Defined, §47-14-102. 
Publication. 
Home loans. 

Interest rates, §47-15-103. 

Rates. 
Choice of laws by contract, §47-14-119. 
Definitions, §47-14-102. 
Home loans, §47-15-102. 
Determination and publication, 
§47-15-103. 
Installment loans, §47-14-107. 
Maximum effective rates, §47-14-103. 

Computation, §47-14-107. 

Home loans, §47-15-102. 

Rates fixed by other statutes, §47-14-124. 

Single payment loans, §47-14-104. 
Other statutes. . 

Rates fixed by other statutes, §47-14-124. 
Post-judgment interest, §47-14-121. 
Prejudgment interest, §47-14-123. 
Retail installment sales. 

Time price differential. 

Charge agreements, retail. 
Rates allowable for time price 
differential, §47-11-104. 
Contracts for retail installment sales. 
Rates allowable for time price 
differential, §47-11-103. 
Defined, §47-11-102. 
Transactions not loans, §47-11-110. 
Single payment loans, §47-14-104. 
Retail installment sales. 
Time price differential. 

Charge agreements, retail. 

Rates allowable for time price 
differential, §47-11-104. 
Contracts for retail installment sales. 

Rates allowable for time price 
differential, §47-11-103. 

Defined, §47-11-102. 

Transactions not loans, §47-11-110. 
Settled accounts. 

When interest accrues, §47-14-109. 
Single payment loans. 

Maximum rate, §47-14-104. 
Time-price differential. 

Defined, §47-14-102. 

Generally, §47-14-120. 

Retail charge agreements, §47-11-104. 

Retail installment sales. 

Charge agreements, retail. 

Rates allowable for time price 
differential, §47-11-104. 
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INTEREST —Cont’d 
Time-price differential —Cont’d 
Retail installment sales —Cont’d 
Contracts for retail installment sales. 
Rates allowable for time price 
differential, §47-11-103. 
Definition of time-price differential, 
§47-11-102. 
Transactions not loans, §47-11-110. 
Truth in lending act. 
Compliance with federal consumer credit 
protection law, §47-14-125. 
Usury. 
Actions to recover, §47-14-111. 
Reliance on statute, rule or order, 
§47-14-116. 
Statute of limitations, §47-14-118. 
Burden of proof, §47-14-110. 
Choice of laws by contract, §47-14-119. 
Contracts with excess interest, §47-14-117. 
Defenses. 
Burden of proof, §47-14-110. 
Usury as a defense, §47-14-110. 
Defined, §47-14-102. 
Equitable remedies, §47-14-115. 
Installment loans. 
Maximum rates, §47-14-107. 
Limitation of actions. 
Actions to recover usury, §47-14-118. 
Misdemeanors, §47-14-112. 
Penalties, §47-14-112. 
Reliance on statute, rule or order, 
§47-14-116. 
Retail installment sales. 
Time price differential. 
Charge agreements, retail. 
Rates allowable for time price 
differential, §47-11-104. 
Contracts for retail installment sales. 
Rates allowable for time price 
differential, §47-11-103. 
Defined, §47-11-102. 
Transactions not loans, §47-11-110. 
Statute of limitations. 
Actions to recover usury, §47-14-118. 
Willful usury a misdemeanor, §47-14-112. 


INTERNATIONAL DRIVERS’ LICENSES. 
Unfair trade practices, §47-18-104. 


INTERNET. 
Debt-management services. 
Communication by electronic means, 
§47-18-5518. 
Electronic transactions, uniform act. 
Generally, §§47-10-101 to 47-10-123. 
Phishing. 
Definition of Internet, §47-18-5202. 
INVENTION DEVELOPMENT, 


§§47-25-1201 to 47-25-1222. 
Actions. 


Civil action against developer for violations, 


§47-25-1221. 
Right of action against developer, 
§47-25-1210. 
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INVENTION DEVELOPMENT —Cont’d 
Advertising. 
Compliance with law. 
Reference to compliance in advertising 
prohibited, §47-25-1202. 
Disclosure of fees required, §47-25-1203. 
Reference to law in advertisement 
prohibited, §47-25-1202. 
Assignments. 
Developer’s rights. 
Rights of customer not cut off, 
§47-25-1216. 
Bonds, surety. 
Cash deposit in lieu of bond, §47-25-1218. 
Maintenance of bond by developer, 
§47-25-1217. 
Contracts for invention development 
services. 
Cancellation option. 
Party given option of cancellation, 
§47-25-1206. 
Contents of contracts. 
Required contents, §47-25-1207. 
Copies. 
Customer to receive copies, §47-25-1205. 
Defined, §47-25-1201. 
Disclosures. 
Failure to make renders contract void, 
§47-25-1214. 
Generally, §47-25-1207. 
Progress reports, §47-25-1215. 
Required. 
Enumeration on cover of contract, 
§47-25-1208. 
Fraud. 
Contracts obtained by fraud to be void, 
§47-25-1212. 
Obtained by fraud deemed void, 
§47-25-1212. 
Penalties. 
Criminal penalties for violations, 
§47-25-1222. 
Progress reports, §47-25-1215. 
Records, §47-25-1219. 
Subsequent contracts, §47-25-1205. 
Violations, §47-25-1211. 
Civil actions against developer, 
§47-25-1221. 
Criminal penalties, §47-25-1222. 
Disclosures. 
Failure to make disclosures renders 
contract void, §47-25-1214. 
Fraud. 
Contracts obtained by fraud, 
§47-25-1212. 
Void contracts, §47-25-1211. 
Failure to make disclosures, §47-25-1214. 
Fraud, §47-25-1212. 
Written contracts required, §47-25-1205. 
Criminal law and procedure. 
Violations of chapter, §47-25-1222. 
Customers. 
Defined, §47-25-1201. 
Definitions, §47-25-1201. 
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INVENTION DEVELOPMENT —Cont’d 
Disclosure. 
Advertising. 
Fees. 
Disclosure required, §47-25-1203. 
Contracts for invention development 
services. 
Failure to make disclosures renders 
contract void, §47-25-1214. 
Generally, §47-25-1207. 
Progress reports, §47-25-1215. 
Required. 
Enumeration on cover of contract, 
§47-25-1208. 
Statements of services performed by 
developer. 
Delivery to customer, §47-25-1215. 
Failure to make disclosures renders 
contract void, §47-25-1214. 
Fees. 
Disclosure in advertising, §47-25-1203. 
Generally, §47-25-1207. 
Initial disclosures to customer by developer, 
§47-25-1204. 
Existing laws. 
Compliance with other laws required, 
§47-25-1220. 
Fees. 
Disclosure in advertising, §47-25-1203. 
Fraud. 
Contracts for invention development 
services. 
Contracts obtained by fraud to be void, 
§47-25-1212. 
Interest in invention. 
Acquisition by developer, §47-25-1209. 
Invention developers. 
Defined, §47-25-1201. 
Misdemeanors. 
Violations of chapter, §47-25-1222. 
Records. 
Invention developer to retain records, 
§47-25-1219. 
Violations of chapter. 
Civil actions, §47-25-1221. 
Contracts in violation of chapter deemed 
void, §47-25-1211. 
Criminal penalties, §47-25-1222. 
Waiver. 
Customer rights not subject to waiver. 
Waiver deemed void, §47-25-1213. 


INVENTORIES. 
Assignments for benefit of creditors. 
Sworn inventory or schedule of property to 
be annexed to general assignment, 
§47-13-118. 
Franchises. 
Repurchase of terminated franchise 
inventory, §§47-25-1301 to 47-25-1314. 
Motorcycle and off-road vehicle dealer 
fairness. 
Definition of inventory, §47-25-1902. 
Repurchase of inventory. 
Bulk sales provisions not to apply, 
§47-25-1911. 
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INVENTORIES —Cont’d 
Motorcycle and off-road vehicle dealer 
fairness —Cont’d r 
Repurchase of inventory —Cont’d 
Death of dealer, §47-25-1910. 
Exceptions to requirement, §47-25-1908. 
Failure to repurchase. 
Civil liability, §47-25-1909. 
Price, §47-25-1906. 
Retailer’s right to have inventory 
repurchased, §47-25-1904. 
Exceptions to requirement, 
§47-25-1908. 
Title to repurchased inventory, 
§47-25-1907. 
Security interest of supplier. 
Provisions not to affect, §47-25-1911. 
Retailer and supplier warranty 
relationships, §§47-25-1801 to 
47-25-1808. 
Warranties. 
Retailer and supplier warranty 
relationships, §§47-25-1801 to 
47-25-1808. 


INVESTIGATIONS. 

Debt-management services. 
Administrator, §47-18-5532. 

Employment agencies, §47-18-1706. 


J 


JUDGMENTS AND DECREES. 
Assignments for benefit of creditors. 
Voidability within three months of general 
assignment, §47-13-117. 
Computation of interest, §47-14-122. 
Dollars and cents. 
Judgments to be rendered in, §47-14-101. 
Interest. 
Computation of interest, §47-14-122. 
Post-judgment interest, §47-14-121. 
Prejudgment interest, §47-14-123. 
Verdicts and judgments to be rendered in 
dollars and cents, §47-14-101. 
Post-judgment interest. 
Rate of interest, §47-14-121. 
Prejudgment interest, §47-14-123. 


JUNK E-MAIL. 
Unsolicited e-mail advertising. 
Regulation of unsolicited electronic 
advertising, §§47-18-2501, 47-18-2502. 


JUNK FAX. 
Unsolicited advertising. 
Regulation of unsolicited electronic 
advertising, §§47-18-2501, 47-18-2502. 


JURISDICTION. 
Consumer credit, §47-18-804. 
Consumer protection. 
Restrictions on jurisdiction prohibited, 
§47-18-113. 
Foreign foods disclosure, §47-18-1807. 
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JURISDICTION —Cont’d L 
Identity theft. 
Actions by Attorney General and reporter, LABELS. 
§47-18-2105. Kerosene and motor fuels quality 


Private actions, §47-18-2104. 
K 


KALE. 
Standard weight of bushel, §47-26-101. 


KEROSENE AND MOTOR FUELS 
QUALITY INSPECTION, §§47-18-1301 
to 47-18-1311. 
Administration of part. 
Appropriations, §47-18-1311. 
Officials or employees administering. 
Reports on interest in conveyances, 
§47-18-1308. 
Appropriations. 
Implementation and administration of part, 
§47-18-1311. 
Citation of part, §47-18-1301. 
Contracts. 
Performance of inspections, testing, etc., 
§47-18-1305. 
Definitions, §47-18-1303. 
Enforcement of part. 
Officials or employees. 
Reports of interest in conveyances, 
§47-18-1308. 
Ethanol. 
Testing, §47-18-1306. 
Hearings. 

Contested cases, §47-18-1309. 
Implementation of program, §47-18-1305. 
Intent of legislature, §47-18-1302. 
Labels, §47-18-1304. 

Legislative intent, §47-18-1302. 
Methanol. 

Testing, §47-18-1306. 
Penalties. 

Violations of part. 

Administrative fines, §47-18-1307. 

Posting, §47-18-1304. 
Reports. 

Annual report to governor and general 

assembly, §47-18-1310. 

Rules and regulations. 

Promulgation, §47-18-1309. 
Samples. 


Restrictions on use of samples, §47-18-1308. 


Short title of part, §47-18-1301. 
Standards, §47-18-1304. 
Stop-sale orders, §47-18-1307. 
Testing program. 
Implementation, §47-18-1305. 
Samples, §47-18-1306. 
Violations of part. 
Sanctions, §47-18-1307. 


inspection, §47-18-1304. 
Weights and measures. 
Information required on packages, 
§47-26-916. 
Technical requirements, §47-26-907. 


LABOR. 
Noncompetition agreements. 
Arrangements, contracts, agreements, etc., 
lessening competition. 
Generally, §47-25-101. 
Unlawful restraint of trade. 
Generally, §§47-25-101 to 47-25-112. 


LAPTOP COMPUTERS. 

Protection of confidential information on 
laptops and removable storage 
devices, §47-18-2901. 


LASERS. 
Radar jamming devices. 
Advertising or selling radar jamming or 
detection devices. 
Unfair or deceptive practices, §47-18-104. 


LEASES. 
Coal mining. 
Type size and form of contracts, §47-50-110. 
Contracts. 
Type size and form of contracts. 
Purchase or lease of products extracted 
from earth, §47-50-110. 
Forms. 
Printed contract forms and type size. 
Purchase or lease of products extracted 
from the earth, §47-50-110. 
Home solicitation sales or leases, 
§§47-18-701 to 47-18-708. 
Mining. 
Type size and form of contracts, §47-50-110. 
Oil and gas. 
Type size and form of contracts, §47-50-110. 
Type size and form of contracts. 
Sale or lease of products extracted from 
earth, §47-50-110. 
Water treatment devices. 
Prohibited acts, §47-18-1202. 


LEASES, UCC. 
Secured transactions. 
Security interests arising under provisions, 
§47-9-110. 


LETTERS OF CREDIT. 
Accounts and accounting. 
Control of accounts. 
Secured transactions, §47-9-107. 
Perfection and priority of security 
interest in. 
Secured transactions, §47-9-306. 


LETTERS OF CREDIT —Cont’d 
Secured transactions. 
Assignment. 
Restrictions on assignment ineffective, 
§47-9-409. 
Control, §47-9-107. 
Defined, §47-9-102. 


Perfection and priority of security interests 


in, §47-9-312. 
Law governing, §47-9-306. 
Perfection by control, §47-9-314. 
Priority of security interests, §47-9-329. 


LIFE INSURANCE. 
Credit life insurance. 
Retail installment contracts. 
Authorization required for credit life 
insurance added to, §47-11-111. 
Retail installment sales. 
Credit life insurance added to retail 
installment contracts. 
Authorization required, §47-11-111. 


LIGHTERS. 


Novelty lighters, prohibitions, §47-18-129. 


LIMING MATERIALS. 
Weights and measures. 
Standards of weights and measures, 
§47-26-101. 


LIMITATION OF ACTIONS. 
Brokerage commissions. 
Actions to recover excess commissions, 
§47-14-118. 
Commitment fees. 

Actions to recover excess fees, §47-14-118. 
Consumer credit, §47-18-804. 

Discovery rule, §47-18-110. 

Consumer protection, §47-18-110. 
Credit services businesses, §47-18-1009. 
Debt-management services, §47-18-5537. 
Dies, molds and forms. 

Transfer of customer’s rights after three 

years, §47-25-1401. 
Five year. 

Consumer protection, §47-18-110. 
Foreign foods disclosure, §47-18-1808. 
Household goods. 

Unfair trade practices. 

Rescission of sale for, §47-25-905. 
Identity theft. 

Private actions, §47-18-2104. 
Interest. 

Action to recover usury, §47-14-118. 
Loan charges. 

Actions to recover access charges, 

§47-14-118. 
Mortgages and deeds of trust. 
Actions to recover excess charges, fees or 
commissions, §47-14-118. 
One year. 
Consumer credit, §47-18-804. 
Discovery rule, §47-18-110. 

Household goods. 

Rescission for unfair trade practices, 
§47-25-905. 
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LIMITATION OF ACTIONS —Cont’d 
One year —Cont’d 
Rental-purchase agreements, §47-18-612. 
Rental-purchase agreements, §47-18-612. 
Six month. 
Rental-purchase agreements, §47-18-612. 
Three year. 
Brokerage commissions, §47-14-118. 
Commitment fee, §47-14-118. 
Dies, molds and forms. 
Transfer of customers’ rights, 
§47-25-1401. 
Interest. 
Recovery of usury, §47-14-118. 
Loan charges, §47-14-118. 
Mortgages and deeds of trust. 
Excessive fees and commissions, 
§47-14-118. 
Trade secrets. | 
Misappropriation actions, §47-25-1707. 
Two year. 
Credit service businesses, §47-18-1009. 
Unfair trade practices. 
Household goods. 
Rescission of sale for, §47-25-905. 
Usury. 
Actions to recover usury, §47-14-118. 
LIQUIDATED DAMAGES. 
Identity theft. 
Security freeze at consumer request. 
Noncompliance with provisions, 
§47-18-2108. 
Privacy. 
Protection of personal rights, §47-25-1106. 
Retail installment sales, §47-11-107. 


LIVING TRUSTS. 
Advertisements relating or referring to. 
Required disclosure, §47-18-104. 


LOANS. 
Charges. 
Actions to recover excess charges, 
§47-14-114. 
Reliance on statute, rule or order, 
§47-14-116. 

Statute of limitations, §47-14-118. 
Choice of laws by contract, §47-14-119. 
Contracts with excess charges, §47-14-117. 
Defined, §47-14-102. 

Equitable remedies for excess charges, 
§47-14-115. 

Limitations on, §47-14-113. 

Reliance on statute, rule or order, 
§47-14-116. 

Single payment loans, §47-14-104. 

Commitment fees. 

Actions to recover excess fees, §47-14-114. 

Reliance on statute, rule or order, 

§47-14-116. 

Statute of limitations, §47-14-118. 
Choice of laws by contract, §47-14-119. 
Contracts with excess fees, §47-14-117. 
Defined, §47-14-102. 

Limitations on, §47-14-113. 
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LOANS —Cont’d M 
Commitment fees —Cont’d 

Reliance on statute, rule or order, MAIL. 


§47-14-116. 
Consumer loans. 
Notice. 
Prepayment of loans, §47-14-108. 
Definitions. 
Equity participations, §47-24-101. 
Equity participations. 
Defined, §47-24-101. 
Interest. 
Lender. 
Value received by lender deemed not to 
be interest, §47-24-102. 
Nature of transaction, §47-24-102. 
Home equity conversion mortgages, 
§§47-30-101 to 47-30-118. 
Limitations on loan charges, 
commitment fees and brokerage 
commissions, §47-14-113. 
Notice. 

Consumer loans. 

Prepayment of loans, §47-14-108. 
Prepayment. 

Not to affect interest calculation, 
§47-14-107. 

Prepayment governed by contract, 
§47-14-108. 

Retail installment sales. 

Retail installment transactions and 
conditional sales contracts or 
assignments thereof not to be deemed 
loans, §47-11-110. 

Single payment loans. 
Maximum rate of interest and maximum 
loan charges, §47-14-104. 
Time-price differential. 
Defined, §47-14-102. 
Generally, §47-14-120. 
Unsolicited loans, §§47-18-2401 to 
47-18-2404. 
Notice requirements, §47-18-2401. 
Failure to provide notice as defense to 
collection action, §47-18-2402. 
Unfair or deceptive trade practices. 
Violations as, §47-18-2403. 


LOCAL GOVERNMENTS. 
Electronic transactions, uniform act. 

Acceptance and distribution by government 
agencies, §47-10-118. 

Creation and retention of, and conversion of 
written records to, electronic records, 
§47-10-117. 

Interoperability among agencies of various 
jurisdictions, §47-10-120. 

Post-implementation review, §47-10-119. 

Pre-implementation statement. 

Filing, §47-10-119. 


Unsolicited merchandise. 
Defense against action for value or return 
of goods, §47-18-902. 
Effect of chapter, §47-18-901. 


MAILBOX RULE. 
Buyers’ clubs. 
Cancellation of membership, §47-18-502. 
Electronic transactions, uniform act. 
Time for sending and receipt of electronic 
records, §47-10-115. 


MAIL ORDER BUSINESSES. 
Buyers clubs. 
Disclosures required in connection with 
catalogue sales, §47-18-507. 
Retail installment sales. 
Applicability, §47-11-105. 


MANDAMUS. 
Trademarks. 
Mandamus actions to compel registration, 
§47-25-515. 


MANUFACTURERS. 

Motorcycle and off-road vehicle dealer 
fairness generally, §§47-25-1901 to 
47-25-1914. 


MATTRESSES. 
Secondhand mattresses. 
Unfair trade practices, §47-18-104. 


MEAT AND MEAT PRODUCTS. 
Sales. 

Sale by weight, §47-26-920. 
Weights and measures, §47-26-920. 


MELONS. 
Standard weight of bushel, §47-26-101. 


MEMBERSHIP CAMPING ACT. 
Consumer protection generally, 
§§47-18-101 to 47-18-130. 


MILLET. 
Weights and measures. 
Standards of weights and measures, 
§47-26-101. 


MINES AND MINERALS. 
Contracts. 
Purchase or lease of certain extracted 
products. 
Type size and form of contracts, 
§47-50-110. 
Leases. 
Purchase or lease of certain extracted 
products. 
Type size and form of contracts, 
§47-50-110. 
Oil and gas. 
Contracts. 
Type size and forms, §47-50-110. 
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MINES AND MINERALS —Cont’d 
Type size and form of contracts. 
Purchase or lease of certain extracted 
products, §47-50-110. 


MISDEMEANORS. 
Assignments for benefit of creditors. 
Failure or refusal to settle deemed a 
misdemeanor, §47-13-106. 
Cigarettes. 
Unfair retailer’s cigarette sales. 
Sales below cost, §47-25-303. 
Consumer protection. 
Deceptive acts, §47-18-104. 
Coupon sales promotions. 
Violations of chapter, §47-25-809. 
Flea market sales, §§47-25-1605, 
47-25-1606. 
Food, drugs or cosmetics with past 
expiration date, §47-25-1608. 
Health clubs. 
Violations of provisions, §47-18-312. 
Household goods. 
Unfair trade practices, §47-25-907. 
Interest. 
Usury, §47-14-112. 
Invention development. 
Violations, §47-25-1222. 
Moisture-measuring devices. 
Violations of provisions, §47-26-708. 
Mortgages and deeds of trust. 
Insurance. 
Purchase of insurance by mortgagee. 
Violations of provisions, §47-23-102. 
Names. 
Property right in use of name. 
Unauthorized use, §47-25-1105. 
Petroleum products. 
Trade practices. 
Unfair practice by franchise dealers and 
distributors, §47-25-623. 
Photography. 
Property rights in use of photographs. 
Unauthorized use, §47-25-1105. 
Privacy. 
Protection of personal rights, §47-25-1105. 
Rental-purchase agreements. 
Violations of provisions, §47-18-614. 
Restraint of trade. 
Coal. 
Conspiracy or agreement to limit output 
or to raise price of coal, §47-25-111. 
Manufacturers giving away manufactured 
articles to destroy competition, 
§47-25-109. 
Newsgatherers discriminating in supplying 
news, §47-25-112. 
Retail installment sales. 
Violations deemed a misdemeanor, 
§47-11-107. 
Sales. 
Unfair sales. 
Sales at less than cost, §47-25-205. 
Scale service persons. 
Violation of provisions, §47-26-1114. 
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MISDEMEANORS —Cont’d 
Telephones. 

ADAD equipment, using to conceal or 
misrepresent telephone number, 
§47-18-1511. 

Solicitation, §47-18-1526. 

Trademarks, §47-25-513. 

Drugs, §47-25-405. 

Unfair trade practices. 
Household goods, §47-25-907. 
Petroleum products. 
Franchise dealers and distributors, 
§47-25-623. 
Usury. 
Willful collection of usury, §47-14-112. 
Weighmasters. 
Penalties for violations, §47-26-1024. 


MISREPRESENTATION. 
Coupon sales promotions. 
Promoters, §47-25-808. 


MOISTURE-MEASURING DEVICES. 
Criminal law and procedure. 

Violations of provisions, §47-26-708. 
Defective measuring devices. 

Use, §47-26-705. 

Definitions, §47-26-701. 
Enforcement of provisions, §47-26-703. 
Inspections. 
Defective measuring devices. 
Reinspection, §47-26-705. 

Required, §47-26-702. 

Seal of inspection, §47-26-704. 

Untested devices. 

Use, §47-26-707. 
Misdemeanors. 

Violations of provisions, §47-26-708. 
Operating instructions, §47-26-706. 
Repair. 

Defective measuring devices, §47-26-705. 
Rules and regulations, §47-26-703. 
Seals and sealed instruments. 

Seal of inspection, §47-26-704. 
Violations of provisions. 

Penalties, §47-26-708. 

Visible location of device, §47-26-706. 


MOLASSES. 
Standard weight of gallon, §47-26-101. 


MOLDS. | 
Direct molding process. 
Unlawful duplication of manufactured 
items, §47-50-111. 
Disposition of dies, molds and forms, 
§47-25-1401. 


MONOPOLIES. 
Restraint of trade generally, §§47-25-101 
to 47-25-112. 


MORTGAGES AND DEEDS OF TRUST. 
Advances. 
Mortgages securing future advances, 
§47-28-102. 
Advances exceeding contract limit or not 
covered by contract, §47-28-109. 
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MORTGAGES AND DEEDS OF TRUST 

—Cont’d 

Advances —Cont’d 

Mortgages securing future advances 
—Cont’d 

Applicability of provisions, §47-28-110. 

Authorized, §47-28-102. 

Construction and interpretation, 

§47-28-110. 
Definitions, §47-28-101. 
Obligatory advances. 

Defined, §47-28-101. 
Optional advances. 
Defined, §47-28-101. 

Priority, §47-28-103. 

Prerequisites for priority status, 
§47-28-104. 
Assignments for benefit of creditors. 

Chapter deemed inapplicable to mortgages, 
§47-13-108. 

Conveyances made in contemplation of 
general assignment subsequently made 
within three months void, §47-13-116. 

Security for purchase price, borrowed 
money and advances of crops deemed 
valid, §47-13-119. 

Brokerage commissions. 

Actions to recover excess commissions, 
§47-14-114. 

Reliance on statute, rule or order, 

§47-14-116. 

Statute of limitations, §47-14-118. 
Choice of laws by contract, §47-14-119. 
Contracts with excess commissions, 

§47-14-117. 

Defined, §47-14-102. 

Limitations on, §47-14-113. 

Reliance on statute, rule or order, 
§47-14-116. 

Cease and desist orders. 

Home equity conversion mortgages. 

Violations of provisions, §47-30-116. 

Commitment fees. 

Actions to recover excess fees, §47-14-114. 

Reliance on statute, rule or order, 

§47-14-116. 

Statute of limitations, §47-14-118. 
Choice of laws by contract, §47-14-119. 
Contracts with excess fees, §47-14-117. 
Defined, §47-14-102. 

Limitations on, §47-14-113. 

Reliance on statute, rule or order, 
§47-14-116. 

Confidentiality of information. 

Disclosure of information by mortgagee, 
§47-23-101. 

Construction and interpretation. 

Advances. 

Mortgages securing future advances, 

§47-28-110. 

Home equity conversion mortgages. 

Construction with other laws, §47-30-117. 
Open-end mortgages, §47-28-110. 
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MORTGAGES AND DEEDS OF TRUST 
—Cont’d 
Consumer loans. 
Notice. 
Prepayment of loans, §47-14-108. 
Contracts. 
Deemed prima facie evidence of intention of 
parties, §47-50-112. 
Home equity conversion mortgages. 
Borrower’s default. 
Terms and conditions, §47-30-112. 
Fees. 
Contract may provide for, §47-30-107. 
Interest. 
Contract for payment, §47-30-105. 
Payment of certain taxes, premiums and 
assessments. 
Contract may require borrower to pay, 
§47-30-106. 
Damages. 
Home equity conversion mortgages. 
Violations of provisions, §47-30-116. 
Definitions. 
Advances. 
Mortgages securing future advances, 
§47-28-101. 
Home equity conversion mortgages, 
§47-30-102. 
Interest on home loans, §47-15-101. 
Open-end mortgages, §47-28-101. 
Disclosure of information by mortgagee. 
Exceptions to nondisclosure, §47-23-101. 
Insurance. 
Confidentiality of insurance information, 
§47-23-101. 
Penalties for disclosure, §47-23-101. 
Prohibition against disclosure of certain 
information, §47-23-101. 
Penalties for violation, §47-23-101. 
Fannie Mae reverse mortgage loans, 
§47-30-118. 
Defined, §47-30-102. 
Foreclosure. 
Foreclosure-related rescue services, 
§§47-18-5401, 47-18-5402. 
Home equity conversion mortgages. 
Agent to answer inquiries. 
Lender to provide borrower with names, 
§47-30-110. 
Amount owed by borrower when loan due, 
§47-30-108. 
Authorized lenders. 
Defined, §47-30-102. 
Designation, §47-30-103. 
Federal requirements. 
Compliance required, §47-30-104. 
Information to be provider to 
commissioner, §47-30-109. 
Cease and desist orders. 
Violations of provisions, §47-30-116. 
Citation of act. 
Short title, §47-30-101. 
Civil penalties for violations, §47-30-116. 
Construction with other laws, §47-30-117. 
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MORTGAGES AND DEEDS OF TRUST 
—Cont’d 
Home equity conversion mortgages 
—Cont’d 
Contracts. 
Borrower’s default. 
Terms and conditions, §47-30-112. 
Fees. 
Provision for, §47-30-107. 
Interest. 
Contract for payment, §47-30-105. 
Payment of certain taxes, premiums and 
assessments. 
Contract may require borrower to pay, 
§47-30-106. 
Counselors. 
Defined, §47-30-102. 
Information for dissemination to. 
Authorized lenders to provide to 
commissioner, §47-30-109. 
Referral of borrower to, §47-30-104. 
Damages. 
Violations of provisions, §47-30-116. 
Default. 
Borrower’s default. 
Terms and conditions, §47-30-112. 
Lender’s default, §47-30-111. 
Definitions, §47-30-102. 
Exemption from certain provisions, 
§47-30-114. 
Fannie Mae reverse mortgage loans, 
§47-30-118. 
Defined, §47-30-102. 
Foreclosure. 
Notice, §47-30-113. 
Fraud. 
Prohibited acts, §47-30-115. 
Future advances, §47-30-114. 
Legislative intent, §47-30-117. 
Noncomplying loans unenforceable, 
§47-30-104. 
Notice. 
Authorized lenders. 
Designation, §47-30-103. 
Foreclosure, §47-30-113. 
Violations of provisions, §47-30-116. 
Outstanding balance. 
Calculation, §47-30-107. 
Defined, §47-30-102. 
Prepayment, §47-30-107. 
Prohibited acts, §47-30-115. 
Rules and regulations, §47-30-116. 
Sales. 
Enforcement of debt, §47-30-108. 
Statements. 
Annual statement of accounts, 
§47-30-110. 
Title of act. 
Short title, §47-30-101. 
Violations of provisions. 
Notice, §47-30-116. 
Prohibited acts, §47-30-115. 
Sanctions, §47-30-116. 


MORTGAGES AND DEEDS OF TRUST 

—Cont’d 

Home mortgages. 
Interest on home loans, §§47-15-101 to 
47-15-104. 
Insurance. 
Purchase of insurance by mortgagee. 
Conditions, §47-23-102. 
Violation of provisions. 
Remedies, §47-23-102. 
Interest on home loans, §§47-15-101 to 

47-15-104. 

Contract payment provisions, §47-15-104. 
Definitions, §47-15-101. 
Determination of interest rates, §47-15-103. 
Maximum interest rates, §47-15-102. 
Publication of interest rates, §47-15-103. 
Limitation of actions. 
Actions to recover excess charges, fees or 
commissions, §47-14-118. 
Limitations on loan charges, 
commitment fees and brokerage 
commissions, §47-14-113. 
Loan charges. 
Actions to recover excess charges, 
§47-14-114. 
Reliance on statute, rule or order, 
§47-14-116. 

Statute of limitations, §47-14-118. 
Choice of laws by contract, §47-14-119. 
Contracts with excess charges, §47-14-117. 
Equitable remedies for excess charges, 

§47-14-115. 
Limitations on, §47-14-113. 
Reliance on statute, rule or order, 
§47-14-116. 
Misdemeanors. 
Insurance. 
Purchase of insurance by mortgagee. 
Violations of provisions, §47-23-102. 
Notice. 
Consumer loans. 

Prepayment of loans, §47-14-108. 
Home equity conversion mortgages. 

Authorized lenders. 

Designation, §47-30-103. 

Foreclosure, §47-30-113. 

Violations of provisions, §47-30-116. 
Open-end mortgages. 

Notice of limitation, §§47-28-105 to 

47-28-108. 
Open-end mortgages. 
Applicability of provisions, §47-28-110. 
Construction and interpretation, 
§47-28-110. 
Credit limit. 
Defined, §47-28-101. 
Reduction, §47-28-105. 
Definitions, §47-28-101. 
Increases exceeding contract limit or not 
covered by contract, §47-28-109. 
Notice of limitation, §47-28-105. 
Effect, §§47-28-106, 47-28-108. 
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MORTGAGES AND DEEDS OF TRUST 
—Cont’d 
Open-end mortgages —Cont’d 
Notice of limitation —Cont’d 
Obligations of borrower not affected, 
§47-28-106. 
Service, §47-28-107. 
Open-end credit agreements. 
Defined, §47-28-101. 
Priority of advances. 
Generally, §47-28-103. 
Notice of limitation. 
Effect, §47-28-108. 
Prerequisites for priority status, 
§47-28-104. 
Service of process. 
Notice of limitation, §47-28-107. 
Prepayment. 
Not to affect interest calculation, 
§47-14-107. 
Prepayment governed by contract, 
§47-14-108. 
Priorities. 
Advances. 
Mortgages securing future advances. 
Priority of advances, §47-28-103. 
Prerequisites for priority status, 
§47-28-104. 
Open-end mortgages. 
Priority of advances, §47-28-103. 
Notice of limitation. 
Effect, §47-28-108. 
Prerequisites for priority status, 
§47-28-104. 
Rescue. 
Foreclosure-related rescue services, 
§§47-18-5401, 47-18-5402. 
Residential closing funds distribution, 
§§47-32-101 to 47-32-107. 
Reverse mortgages. 
Defined, §47-30-102. 
Fannie Mae reverse mortgage loans, 
§47-30-118. 
Defined, §47-30-102. 
Rules and regulations. 
Home equity conversion mortgages, 
§47-30-116. 
Sales. 
Home equity conversion mortgages. 
Enforcement of debt, §47-30-108. 
Service of process. 
Open-end mortgages. 
Notice of limitation, §47-28-107. 
Time-price differential, §§47-14-102, 
47-14-120. 


MOTION PICTURES. 
Damages. 
Fair competition. 
Violations of provisions, §47-25-704. 
Definitions. 
Fair competition, §47-25-702. 
Fair competition. 
Blind bidding. 
Defined, §47-25-702. 
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MOTION PICTURES —Cont’d 
Fair competition —Cont’d 
Blind bidding —Cont’d 
Prohibited, §47-25-703. 
Waiver of prohibition void and 
unenforceable, §47-25-703. 
Citation of act. 
Short title, §47-25-701. 
Damages. 
Violations of provisions, §47-25-704. 
Definitions, §47-25-702. 
Distributors. 
Defined, §47-25-702. 
Exhibitors. 
Defined, §47-25-702. 
Exhibits. 
Defined, §47-25-702. 
Injunctions. 
Violations of provisions, §47-25-704. 
Invitation to bid. 
Defined, §47-25-702. 
License agreements. 
Defined, §47-25-702. 
Persons. 
Defined, §47-25-702. 
Run. 
Defined, §47-25-702. 
Theaters. 
Defined, §47-25-702. 
Title of act. 
Short title, §47-25-701. 
Trade screening. 
Defined, §47-25-702. 
Notice, §47-25-703. 
Injunctions. 
Fair competition. 
Violations of provisions, §47-25-704. 
Trade practices. 
Fair competition, §§47-25-701 to 47-25-704. 


MOTORCYCLE AND OFF-ROAD 
VEHICLE DEALER FAIRNESS, 
§§47-25-1901 to 47-25-1914. 

All-terrain vehicles. 

Defined, §47-25-1902. 
Applicability of provisions, §47-25-1912. 
Attachments. 

Defined, §47-25-1902. 
Bulk sales. 

Repurchase of inventory. 

Effect of bulk sales provisions, 
§47-25-1911. 

Choice of law. 

Applicability of choice of law provisions, 
§47-25-1913. 

Coercion. 

Suppliers, prohibited acts, §47-25-1905. 

Conflict of laws, §47-25-1914. 

Current models. 

Defined, §47-25-1902. 

Current net price. 

Defined, §47-25-1902. 
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MOTORCYCLE AND OFF-ROAD 
VEHICLE DEALER FAIRNESS 
—Cont’d 

Dealers. 

Death. 
Family member request for new retail 
agreement. 
Supplier’s options, §47-25-1910. 
Repurchase of inventory by supplier, 
§47-25-1910. 
Succession agreements between supplier 
and dealer, §47-25-1910. 
Defined, §47-25-1902. 
Death. 
Dealer’s death. 
Family member request for new retail 
agreement. 
Supplier’s options, §47-25-1910. 
Repurchase of inventory by supplier, 
§47-25-1910. 
Succession agreements between supplier 
and dealer, §47-25-1910. 
Definitions, §47-25-1902. 
Family members, death of dealer, 
§47-25-1910. 
Good cause for modification of retail 
agreement, §47-25-1903. 
Effective date, §47-25-1912. 
Family members. 
Death of dealer. 
Request for new franchise agreement. 
Supplier options, §47-25-1910. 
Franchise agreements. 
Defined, §47-25-1902. 
Inclusion within definition of retail 
agreement, §47-25-1914. 
Franchisees. 
Defined, §47-25-1902. 

Franchises. 

Defined, §47-25-1902. 

Franchisors. 

Defined, §47-25-1902. 
Good cause. 
Modification of retail agreement, 
§47-25-1903. 
Inventories. 
Defined, §47-25-1902. 
Repurchase of inventory. 
Bulk sales provisions not to apply, 
§47-25-1911. 
Death of dealer, §47-25-1910. 
Exceptions to requirement, §47-25-1908. 
Failure to repurchase. 
Civil liability, §47-25-1909. 
Price, §47-25-1906. 
Retailer’s right to have inventory 
repurchased, §47-25-1904. 
Exceptions to requirement, 
§47-25-1908. 
Title to repurchased inventory, 
§47-25-1907. 
Security interest of supplier. 
Provisions not to affect, §47-25-1911. 


MOTORCYCLE AND OFF-ROAD 
VEHICLE DEALER FAIRNESS 
—Cont’d 

Motorcycles. 

Defined, §47-25-1902. 

Net cost. 

Defined, §47-25-1902. 

Nonrenewal of agreement. 

Injunctions, §47-25-1909. 

Off-road vehicles. 

Defined, §47-25-1902. 

Person. 

Defined, §47-25-1902. 

Remedial nature of provisions, 
§47-25-1914. 

Repurchase of retailer’s inventory, 
§47-25-1904. 

Bulk sales provisions not to apply, 

§47-25-1911. 

Death of dealer, §47-25-1910. 

Exceptions to requirement, §47-25-1908. 

Failure to repurchase. 

Civil liability, §47-25-1909. 

Price, §47-25-1906. 

Title to repurchased inventory, §47-25-1907. 
Retail agreements. 

Dealer’s death. 

Family member request for new retail 
agreement. 
Supplier’s options, §47-25-1910. 

Defined, §47-25-1902. 

Franchise agreements. 

Inclusion within definition of retail 
agreement, §47-25-1914. 
Modification. 
Good cause, §47-25-1903. 

Security interest of supplier. 

Provisions not to affect, §47-25-1911. 
Severability of provisions, §47-25-1913. 
Short title of provisions, §47-25-1901. 
Succession agreements between supplier 

and dealer, §47-25-1910. 

Superseded parts. 

Defined, §47-25-1902. 

Suppliers. 

Defined, §47-25-1902. 

Prohibited acts, §47-25-1905. 
Termination of agreement. 

Definition of terminate, §47-25-1902. 

Injunctions, §47-25-1909. 

Labor disputes in market area as reason for 

terminating agreement. 
Suppliers, prohibited acts, §47-25-1905. 

Natural disaster as reason for terminating 

agreement. 
Suppliers, prohibited acts, §47-25-1905. 

Unemployment in market area as reason 

for terminating agreement. 
Suppliers, prohibited acts, §47-25-1905. 
Waiver of provisions, §47-25-1913. 


MOTORCYCLES. 
Dealer relations, §§47-25-1901 to 
47-25-1914. 
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MOTOR FUEL. 

Kerosene and motor fuels quality 
inspection, §§47-18-1301 to 47-18-1311. 

Renewable fuels blending, §§47-25-2001 to 
47-25-2006. 


MOTOR VEHICLE EQUIPMENT. 
Motorcycles. 
Dealers, §§47-25-1901 to 47-25-1914. 
Odometers. 
Consumer protection. 
Reducing number of miles indicated. 
Unfair or deceptive acts, §47-18-104. 


MOTOR VEHICLES. 
Advertising. 

Consumer protection. 

Unlicensed motor vehicle dealers. 
Compliance with advertising 
requirements, §47-18-121. 

Consumer protection. 

Advertising. 

Unlicensed motor vehicle dealers to 
comply with requirements, 
§47-18-121. 

Repair parts. 
Return to customer, §47-18-104. 
Dealers. 
Motorcycle and off-road vehicle dealer 
fairness, §§47-25-1901 to 47-25-1914. 
Motorcycles. 
Dealers. 

Motorcycle and off-road vehicle dealer 

fairness, §§47-25-1901 to 47-25-1914. 
Off-highway vehicles. 
Dealers. 
Motorcycle and off-road vehicle dealer 
fairness, §§47-25-1901 to 47-25-1914. 
Radar jamming devices. 
Advertising or selling radar jamming or 
detection devices. 
Unfair or deceptive practices, §47-18-104. 
Repairs. 
Return of parts to customer, §47-18-104. 
Sales. 
Motorcycle and off-road vehicle dealer 
fairness, §§47-25-1901 to 47-25-1914. 
Used parts. 
Return, §47-18-104. 
Weight. 
Certified public weighers of natural 
resources products. 

Gross weights for trucks and tractor 

trailers, §47-26-812. 


MUNICIPAL CORPORATIONS. 
Confidential information protection. 
Laptops and removable storage devices, 
§47-18-2901. 
Electronic transactions, uniform act. 
Acceptance and distribution by government 
agencies, §47-10-118. 
Creation and retention of, and conversion of 
written records to, electronic records, 
§47-10-117. 


INDEX 


MUNICIPAL CORPORATIONS —Cont’d 
Electronic transactions, uniform act 
—Cont’d 
Interoperability among agencies of various 
jurisdictions, §47-10-120. 
Post-implementation review, §47-10-119. 
Pre-implementation statement. 
Filing, §47-10-119. 


MUSIC. 
Truth in music advertising, §§47-18-5301 
to 47-18-5304. 

Consumer protection act violated by 
violating provisions, §47-18-5304. 

Definitions, §47-18-5302. 

False or deceptive advertising of affiliation 
between performing group and 
recording group, §47-18-5303. 

Injunctions to enforce, §47-18-5304. 

Monetary penalties to enforce, §47-18-5304. 

Performing groups. 

Defined, §47-18-5302. 
Prohibited conduct, §47-18-5303. 
Recording groups. 

Defined, §47-18-5302. 
Short title of provisions, §47-18-5301. 
Sound recordings. 

Defined, §47-18-5302. 
Unfair or deceptive practices, §47-18-5304. 


MUSTARD. 
Standard weight of bushel, §47-26-101. 


N 


NAMES. 
Criminal law and procedure. 
Property right in use of name. 
Unauthorized use, §47-25-1105. 
Misdemeanors. 
Property right in use of name. 
Unauthorized use, §47-25-1105. 
Property right in use of name, 
§47-25-1103. 
Exclusivity and duration of right, 
§47-25-1104. 
Exemptions, §47-25-1107. 
Remedies to enforce part, §47-25-1106. 
Unauthorized use prohibited, §47-25-1105. 
Trade names generally, §§47-25-501 to 
47-25-518. 


NATURAL RESOURCES. 
Weights and measures. 
Certified public weighers of natural 
resources products, §§47-26-801 to 
47-26-814. 


NEGLIGENCE. 
Identity theft. 
Security freeze at consumer request. 
Noncompliance with provisions through 
negligence, §47-18-2108. 


NEGOTIABLE INSTRUMENTS. 
Actions on negotiable instruments. 
Joint and several actions, §47-50-106. 
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NEGOTIABLE INSTRUMENTS —Cont’d 
Consumer protection. 
Unsolicited negotiable instrument. 
Products, services or memberships 
purchased by negotiation of, 
§47-18-123. 
Demand. 

Excused by epidemic, §47-50-108. 
Electronic transactions, uniform act. 
Generally, §§47-10-101 to 47-10-123. 

Transferable records, §47-10-116. 
Notice. 
Excused by epidemic, §47-50-108. 


NEWSPAPERS. 
News gatherers. 
Discriminating in supplying news to 
newspapers. 
Assistance by agents or employees. 
Prohibited, §47-25-112. 
Penalty, §47-25-112. 
Prohibited, §47-25-112. 


911 EMERGENCY TELEPHONE 
SERVICE. 

Reference to 911 service restricted, 
§47-50-116. 


NONCOMPETITION AGREEMENTS. 
Arrangements, contracts, agreements, 
etc., lessening competition. 
Generally, §47-25-101. 
Unlawful restraints of trade generally, 
§§47-25-101 to 47-25-112. 


NONRESIDENTS. 
Mortgages and deeds of trust. 
Home equity conversion mortgages. 
Authorized lenders. 
Designation, §47-30-103. 
Foreclosure, §47-30-113. 
Violations of provisions, §47-30-116. 
Open-end mortgages. 
Notice of limitation, §§47-28-105 to 
47-28-108. 
Negotiable instruments. 
Excused by epidemic, §47-50-108. 
Orders. 
Suit on orders. 
Drawer not to be sued until protest for 
nonacceptance and notice, 
§47-50-105. 


NOTARIES PUBLIC. 
Electronic transactions. 


Notarized signatures or records, §47-10-111. 


NOTES. 
Actions on notes. 
Joint and several actions, §47-50-106. 


NOTICE. 
Alcoholic beverages. 
Franchises. 


Nonrenewal or modification, §47-25-1505. 


Termination, §§47-25-1503, 47-25-1504. 
Assignments for benefit of creditors. 
Presentation of claims. 
Limitation of time, §47-13-120. 
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NOTICE —Cont’d 
Assignments for benefit of creditors 
—Cont’d é 
Trustees. 
Removal of trustee, §47-13-107. 
Consumer protection. 
Consumer loans. 
Prepayment of loans, §47-14-108. 
Private actions. 
Notice of commencement of actions given 
to division, §47-18-109. 
Service of notice of appeal, §47-18-109. 
Contracts. 
Consumer loans. 
Prepayment of loans, §47-14-108. 
Credit cards. 
Termination of account. 
Cardholder’s termination, §47-22-203. 
Debt-management services. 
Civil litigation for violations, §47-18-5529. 
Debtors and creditors. 
Change of address of creditor. 
Notice to debtor, §47-23-106. 
Dies, molds and forms. 
Transfer of customer’s rights after notice, 
§47-25-1401. 
Transfer of molder’s rights of title and 
interest. 
Notice to customer, §47-25-1401. 
Franchises. 
Alcoholic beverages. 
Nonrenewal or modification, §47-25-1505. 
Termination, §§47-25-1503, 47-25-1504. 
Home solicitation sales or leases. 
Cancellation, §47-18-703. 
Identity theft. 
Release of personal consumer information, 
§47-18-2107. 
Security freeze at consumer request. 
Notice to consumer as to rights, 
§47-18-2109. 
Loans. 
Consumer loans. 
Prepayment of loans, §47-14-108. 
Unsolicited loans. 
Requirements, §§47-18-2401, 47-18-2402, 
47-18-2404. 
Mortgages and deeds of trust. 
Consumer loans. 
Prepayment of loans, §47-14-108. 
Home equity conversion mortgages. 
Authorized lenders. 
Designation, §47-30-103. 
Foreclosure, §47-30-113. 
Violations of provisions, §47-30-116. 
Open-end mortgages. 
Notice of limitation, §§47-28-105 to 
47-28-108. 
Negotiable instruments. 
Excused by epidemic, §47-50-108. 
Orders. 
Suit on orders. 
Drawer not to be sued until protest for 
nonacceptance and notice, 
§47-50-105. 
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NOVELTY LIGHTERS. 
Prohibitions, §47-18-129. 


O 


OATHS. 
Assignments for benefit of creditors. 
Trustees or assignees for creditors, sureties, 
etc., §47-13-101. 
Filing of affidavit, §47-13-102. 
Electronic transactions. 
Signatures or records. 
Procedure for electronic handling, 
§47-10-111. 
Weighmasters, §47-26-1014. 
Weights and measures. 
Certified public weighers of natural 
resources products, §47-26-808. 


OATS. 
Standard weight of bushel, §47-26-101. 


ODOMETERS. 
Consumer protection. 
Reducing number of miles indicated. 
Unfair or deceptive acts, §47-18-104. 


OFF-ROAD VEHICLE DEALERS, 
§§47-25-1901 to 47-25-1914. 


OIL AND GAS. 
Contracts. 
Purchase or lease of certain extracted 
products. 

Type size and form of contracts, 
§47-50-110. 

Leases. 

Type size and form of contracts, §47-50-110. 
Secured transactions. 

Banks. 

Security interest of interest owners 
against first purchaser of oil and gas 
production, §47-9-343. 

Type size and form of contracts. 
Purchase or lease of certain extracted 
products, §47-50-110. 


ONIONS. 
Weights and measures. 
Standards of weights and measures, 
§47-26-101. 


OPHTHALMOLOGISTS. 
Health related cash discounts. 
Vision care services offered by. 
Inapplicability of provisions, §47-18-2703. 
OPTOMETRISTS. 
Health related cash discounts. 
Vision care services offered by. 
Inapplicability of provisions, §47-18-2703. 


ORCHARD GRASS SEED. 
Standard weight of bushel, §47-26-101. 


ORDERS OF COURT. 
Notice. 
Suits on orders, §47-50-105. 
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OSAGE ORANGE SEED. 
Standard weight of bushel, §47-26-101. 


P 
PARSNIPS. 
Standard weight of bushel, §47-26-101. 
PATENTS. 


Dies, molds and forms. 
Destruction of die, mold or form. 
Not construed to affect right of customer 
under federal patent or copyright 
law, §47-25-1401. 


PEACHES. 
Weights and measures. 
Standards of weights and measures, 
§47-26-101. 


PEANUTS. 
Weights and measures. 
Standards, §47-26-101. 


PEARS. 
Weights and measures. 
Standards of weights and measures, 
§47-26-101. 


PEAS. 
Weights and measures. 
Standards of weights and measures, 
§47-26-101. 


PENALTIES. 
Beauty pageants. 
Violations, §47-18-206. 
Cellular telephones. 
Consumer protection violations, 
§47-18-1902. 
Cigarettes. 
Unfair retailer’s cigarette sales, §47-25-308. 
Consumer protection. 
Assurance of voluntary compliance. 
Violations, §47-18-107. 
Investigations. 
Requests for information. 
Noncompliance, §47-18-106. 
Violations of part, §47-18-108. 
Debt-management services. 
Civil penalties. 

Powers of administrator, §47-18-5533. 
Foreign foods disclosure, §47-18-1806. 
Identity theft. 

Civil penalties, §47-18-2105. 
Social security numbers, protection from 
disclosure. 
Businesses’ duties as to, §47-18-2110. 
Kerosene and motor fuels quality 
inspection. 
Violations of part. 

Administrative fines, §47-18-1307. 

Music. 
Truth in music advertising. 
Enforcement of provisions, §47-18-5304. 
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PENALTIES —Cont’d 
Petroleum products. 

Gasohol. 

Supply restriction by dealers prohibited, 
§47-25-626. 
Telephones. 

ADAD equipment, using to conceal or 
misrepresent telephone number, 
§47-18-1511. 

Tobacco manufacturers escrow fund. 

Civil penalties for violations by 
manufacturers, §47-31-103. 

Trademarks. 

Registration. 

Infringement of registered marks, 
§47-25-512. 


PERMITS. 
Telephones. 
ADAD equipment, §§47-18-1503, 
47-18-1504. 


PERSONAL RIGHTS. 
Protection of personal rights, 
§§47-25-1101 to 47-25-1108. 


PETROLEUM PRODUCTS. 
Costs to retailers. 
Sales below costs to retailer, §47-25-611. 
Criminal law and procedure. 
Trade practices. 
Unfair practice by franchise dealers and 
distributors, §47-25-623. 
Damages. 
Trade practices. 
Franchises. 
Improper termination, §§47-25-605, 
47-25-606. 
Definitions. 
Trade practices, §47-25-602. 
Gasohol. 
Credit sales not to be restricted, 
§47-25-625. 
Injunctions. 
Trade practices. 
Franchises. 
Improper termination, §§47-25-606, 
47-25-607. 
Misdemeanors. 
Trade practices. 
Unfair practice by franchise dealers and 
distributors, §47-25-623. 
Penalties. 
Gasohol. 
Supply restriction by dealers prohibited, 
§47-25-626. 
Presumptions. 
Trade practices. 
Franchises. 
Improper termination, §47-25-605. 
Renewable fuels blending, §§47-25-2001 to 
47-25-2006. 
Retailers. 
Sales below costs to retailer, §47-25-611. 
Sales. 
Costs. 
Sales below costs to retailer, §47-25-611. 
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PETROLEUM PRODUCTS —Cont’d 
Sales —Cont’d 
Credit sales of gasohol not to be restricted, 
§47-25-625. 
Trade practices, §§47-25-101 to 47-25-626. 
Citation of act. 
Short title, §47-25-601. 
Costs to the dealer. 
Defined, §47-25-602. 
Credit sales of gasohol. 
Restrictions prohibited, §47-25-625. 
Damages. 

Franchises. 

Improper franchise termination, 
§§47-25-605, 47-25-606. 
Dealers. 

Defined, §47-25-602. 

Trade associations, §47-25-624. 
Definitions, §47-25-602. 
Discrimination in prices. 

Prohibited, §47-25-623. 
Distributors. 

Defined, §47-25-602. 

Price discrimination prohibited, 

§47-25-623. 
Franchises. . 

Creation, §§47-25-621, 47-25-622. 
Disclosures by franchisor, §47-25-621. 
Mandatory conditions, §47-25-622. 

Defined, §47-25-602. 

Termination. 

Grounds, §47-25-604. 
Improper termination. 
Damages, §§47-25-605, 47-25-606. 
Injunctions, §§47-25-606, 47-25-607. 
Presumptions, §47-25-605. 
Notice, §47-25-604. 
Gasohol. 

Supplying by dealers not to be restricted. 

Penalty for restrictions, §47-25-626. 
Injunctions. 

Franchises. 

Improper franchise termination, 
§§47-25-606, 47-25-607. 
Presumptions. 

Franchises. 

Improper franchise termination, 
§47-25-605. 
Price discrimination. 

Prohibited, §47-25-623. 
Producers. 

Defined, §47-25-602. 
Purpose of act, §47-25-603. 
Retailers. 

Defined, §47-25-602. 
Title of act. 

Short title, §47-25-601. 
Trade associations, §47-25-624. 
Vertical integration. 

Defined, §47-25-602. 

Purpose of regulation, §47-25-603. 


PHISHING, §§47-18-5201 to 47-18-5205. 
Actions for damages or injunctions, 
§47-18-5204. 
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PHISHING —Cont’d 
Anti-phishing act of 2006. 
Short title of provisions, §47-18-5201. 
Ascertainable loss. 
Defined, §4'7-18-5202. 
Attorney general. 
Enforcement of provisions, §47-18-5205. 
Banks and financial institutions. 
Trade name or trademark of bank, use of. 
Infringement of registered marks, 
§47-25-512. 
Conduct constituting phishing, 
§47-18-5203. 
Definitions, §47-18-5202. 
Email. 
Definition of electronic mail message, 
§47-18-5202. 
Redirecting. 
Conduct constituting phishing, 
§47-18-5203. 
Identification documents. 
Defined, §47-18-5202. 
Identifying information. 
Defined, §47-18-5202. 
Fraudulently obtaining and using. 
Conduct constituting phishing, 
§47-18-5203. 
Internet. 
Defined, §47-18-5202. 
Person. 
Defined, §47-18-5202. 
Tennessee consumer protection act. 
Defined, §47-18-5202. 
Phishing as violative of consumer protection 
act, §47-18-5205. 
Unfair or deceptive act or practice, 
violations as, §47-18-5205. 
Web page. 
Defined, §47-18-5202. 
Mimicking or duplicating. 
Conduct constituting phishing, 
§47-18-5203. 
Trademarks, logos, etc, misappropriating 
for use on deceptive web page. 
Conduct constituting phishing, 
§47-18-5203. 


PHOTOGRAPHY. 
Criminal law and procedure. 
Abortion. 
Photographs of aborted fetuses. 
Property rights in use of photographs. 
Unauthorized use, §47-25-1105. 
Misdemeanors. 
Property rights in use of photographs. 
Unauthorized use, §47-25-1105. 
Protection of personal rights. 
Photograph. 
Defined, §47-25-1102. 
Property rights in use of photographs, 
§47-25-1103. 
Exclusivity and duration of right, 
§47-25-1104. 
Exemptions, §47-25-1107. 
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PHOTOGRAPHY —Cont’d 
Protection of personal rights —Cont’d 
Property rights in use of photographs 
—Cont’d 
Remedies to enforce part, §47-25-1106. 
Unauthorized use prohibited, 
§47-25-1105. 


PIEPLANT. 
Standard weight of bushel, §47-26-101. 


POPULAR NAMES OF ACTS. 
Anti-Phishing Act of 2006, §§47-18-5201 to 
47-18-5205. 
Art Assignment Act, §47-25-1001. 
Caller ID spoofing. 
ADAD equipment. 

Concealing or misrepresenting telephone 
number of the equipment, 
§47-18-1511. 

Contracts Treble Damage Law, 

§47-50-109. 

Door to door sales, §§47-18-701 to 

47-18-708. 

Elvis Statute, §47-25-1101. 
Phishing. 
Anti-Phishing Act of 2006, §§47-18-5201 to 
47-18-5205. 
Rent-to-own, §§47-18-601 to 47-18-614. 
Spam. 
Unsolicited electronic advertising. 

Regulation of unsolicited electronic 
advertising, §§47-18-2501, 
47-18-2502. 

Treble Damage Law. 
Contracts, §47-50-109. 
Truth in Lending Act. 
Compliance with federal consumer credit 
protection law, §47-14-125. 


PORK. 
Standard weight of barrel, §47-26-101. 


POTATOES. 
Weights and measures. 
Standards of weights and measures, 
§47-26-101. 


POULTRY. 
Weights and measures. 
Sale by weight, §47-26-920. 


PRESUMPTIONS. 
Petroleum products. 
Trade practices. 
Franchises. 
Improper termination, §47-25-605. 
Weights and measures. 
Presence of weighing devices, §47-26-924. 


PRICE FIXING. 

Restraint of trade. 
Agreements unlawful and void, §47-25-102. 
Criminal proceedings, §47-25-103. 


PRICE-GOUGING. 
Consumer protection. 
Terrorist attacks, state of emergency, 
§§47-18-5101 to 47-18-5104. 
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PRICE-GOUGING —Cont’d 
Medical emergencies, price-gouging 
during, §§47-18-2801 to 47-18-2805. 
Prohibited acts during medical emergency, 
§47-18-2802. 
Public policy, §47-18-2801. 
Rules promulgation, §47-18-2805. 
Supplemental nature of provisions, 
§47-18-2804. 
Violations, §47-18-2803. 


PRIORITIES. 
Mortgages and deeds of trust. 
Advances. 
Mortgages securing future advances. 
Priority of advances, §47-28-103. 
Prerequisites for priority status, 
§47-28-104. 
Open-end mortgages. 
Priority of advances, §47-28-103. 
Notice of limitation. 
Effect, §47-28-108. 
Prerequisites for priority status, 
§47-28-104. 


PRIVACY. 
Actions. 
Protection of personal rights, §47-25-1106. 
Criminal law and procedure. 
Protection of personal rights, §47-25-1105. 
Damages. 
Protection of personal rights, §47-25-1106. 
Definitions. 
Protection of personal rights, §47-25-1102. 
Impoundment. 
Protection of personal rights, §47-25-1106. 
Injunctions. 
Protection of personal rights, §47-25-1106. 
Names. 
Protection of personal rights. 
Property right in use of name, 
§47-25-1103. 
Exclusivity and duration of right, 
§47-25-1104. 
Exemptions, §47-25-1107. 
Remedies to enforce part, §47-25-1106. 
Unauthorized use prohibited, 
§47-25-1105. 
Photography. 
Protection of personal rights. 
Photograph defined, §47-25-1102. 
Property rights in use of photographs, 
§47-25-1103. 
Exclusivity and duration of right, 
§47-25-1104. 
Exemptions, §47-25-1107. 
Remedies to enforce part, §47-25-1106. 
Unauthorized use prohibited, 
§47-25-1105. 
Protection of personal rights, 
§§47-25-1101 to 47-25-1108. 
Application of part to individuals protected 
by model trademark act, §47-25-1108. 
Citation of part, §47-25-1101. 
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PRIVACY —Cont’d 
Protection of personal rights —Cont’d 
Definable group. 
Defined, §47-25-1102. 
Definitions, §47-25-1102. 
Exemptions, §47-25-1107. 
Individuals. 
Defined, §47-25-1102. 
Likeness. 
Defined, §47-25-1102. 
Property right in use, §47-25-1103. 
Exclusivity and duration of right, 
§47-25-1104. 
Exemptions, §47-25-1107. 
Remedies to enforce part, §47-25-1106. 
Unauthorized use prohibited, 
§47-25-1105. 
Misdemeanors, §47-25-1105. 
Names. 
Property right in use, §47-25-1103. 
Exclusivity and duration of right, 
§47-25-1104. 
Exemptions, §47-25-1107. 
Remedies to enforce part, §47-25-1106. 
Unauthorized use prohibited, 
§47-25-1105. 
Persons. 
Defined, §47-25-1102. 
Remedies, §47-25-1106. 
Short title of part, §47-25-1101. 
Trademarks. 

Application of part to individuals 
protected by model trademark act, 
§47-25-1108. 

Remedies. 

Protection of personal rights, §47-25-1106. 
Searches and seizures. 

Protection of personal rights. 

Unauthorized use of names or likeness. 

Certain property declared contraband, 
§47-25-1105. 
Trademarks. 
Protection of personal rights. 

Application of privacy provisions to 
individuals protected by model 
trademark act, §47-25-1108. 


PRIZES. 
Consumer protection. 
Definitions, §47-18-124. 
Unfair or deceptive practices, §§47-18-118, 
47-18-124. 


PROCUREMENT OF BREACH OF 
CONTRACT. 
Treble damages, §47-50-109. 


PROFESSIONS AND OCCUPATIONS. 
Scale service persons, §§47-26-1101 to 
47-26-1118. 


PROMOTIONS. 

Coupon sales promotions, §§47-25-801 to 
47-25-810. 

PROTECTION OF PERSONAL RIGHTS, 
§§47-25-1101 to 47-25-1108. 
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PUBLIC WEIGHMASTERS, §§47-26-1001 
to 47-26-1027. 


PYRAMID DISTRIBUTORSHIPS. 
Consumer protection. 


Sale or offer to sell participation in pyramid 


distributorship. 
Unfair or deceptive acts, §47-18-104. 


R 


RADAR. 
Jamming or scrambling devices. 
Advertising or selling radar jamming or 
detection devices. 
Unfair or deceptive practices, §47-18-104. 


REAL PROPERTY. 
Judgments and decrees. 
Election of remedies. 
Deficiency judgments, §47-30-108. 
Residential real property. 
Advertising for sale. 
Bedrooms, number specified exceeding 
subsurface sewage permit. 
Unfair trade practices, §47-18-104. 
Sales. 
Residential closing funds distribution, 
§§47-32-101 to 47-32-107. 


RECEIVERS. 
Assignments for benefit of creditors. 
Appointment in case of noncompliance by 
trustee or assignee, §47-13-111. 


RECIPROCITY. 
Scale servicepersons. 
Registration, §47-26-1111. 
Weighmasters. 
Weight certificates, §47-26-1019. 


RECORDS. 
Credit cards. 
Creditors’ records. 
Definitions, §47-22-301. 
Regularly conducted activity, records of. 
Evidence issues, §47-22-302. 
Debt-management services. 
Retention of records, §47-18-5527. 
Electronic records. 
Electronic transactions, uniform act. 
Attribution and effect of electronic record, 
signature, etc., §47-10-109. 
Error or change in transmission of 
electronic record, §47-10-110. 
Evidence. 

Admissibility of electronic records or 
signatures, §47-10-113. 
Generally, §§47-10-101 to 47-10-123. 

Government agencies. 
Acceptance and distribution by 
agencies, §47-10-118. 
Creation, retention, and conversion of 
records, §47-10-117. 
Interoperability among agencies of 
various jurisdictions, §47-10-120. 
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RECORDS —Cont’d 
Electronic records —Cont’d 
Electronic transactions, uniform act 
—Cont’d 
Government agencies —Cont’d 
Post-implementation review, 
§47-10-119. 
Pre-implementation statement. 
Filing, §47-10-119. 
Legal recognition of electronic records, 
signatures and contracts, §47-10-107. 
Notarization, acknowledgment, 
verification, etc., §47-10-111. 
Retention. 
Government agencies, §47-10-117. 
Retention of electronic records, 
§47-10-112. 
Sending and receipt. 
Time of sending and receipt, 
§47-10-115. 
Transferable records, §47-10-116. 
Flea market sales. 
Maintenance of records, §47-25-1603. 
Failure to maintain prohibited, 
§47-25-1604. 
New and unused property merchants. 
Receipts, §47-25-1602. 
Invention development. 
Invention developer to retain records, 
§47-25-1219. 
Trademarks. 
Registration records, §47-25-508. 
Weighmasters. 
Licenses, §47-26-1007. 
Weight certificates, §47-26-1018. 
Weights and measures. 
Certified public weighers of natural 
resources products. 
Record of shipment to be signed and 
sealed, §47-26-810. 


REDTOP SEED. 
Standard weight of bushel, §47-26-101. 


REGISTRATION. 
Beauty pageants. 
Denial, suspension or revocation, 
§47-18-204. 
Rules and regulations, §47-18-204. 
Operators, §47-18-202. 
Trademarks, §§47-25-501 to 47-25-518. 


REMOVABLE MEDIA DEVICES. 

Protection of confidential information on 
laptops and removable storage 
devices, §47-18-2901. 


RENEWABLE FUELS BLENDING, 
§§47-25-2001 to 47-25-2006. 
Complaints of violations, §47-25-2005. 
Contract provisions forbidding, limiting 
or restricting. 
Void, §47-25-2004. 
Definitions, §47-25-2002. 
Diesel that has not been blended but is 
suitable for blending. 
Availability to wholesalers, §47-25-2003. 
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RENEWABLE FUELS BLENDING 
—Cont’d 
Fines for noncompliance, §47-25-2005. 
Gasoline or gasoline blending stock that 
has not been blended but is suitable 
for blending. 
Availability to wholesalers, §47-25-2003. 
Liability limited, §47-25-2006. 
Short title of act, §47-25-2001. 
Standards. 
Ensuring compliance, §47-25-2006. 


RENTAL-PURCHASE AGREEMENTS, 
§§47-18-601 to 47-18-614. 
Advertising, §47-18-610. 
Definition of advertisement, §47-18-603. 
Failure of lessor to comply with 
requirements. 
Civil liability, §47-18-611. 
Citation of act. 
Short title, §47-18-601. 
Civil liability. 
Failure of lessor to comply with 
requirements, §47-18-611. 
Class actions. 
Damages recoverable, §47-18-611. 
Confession of judgment. 


Provisions requiring confession of judgment. 


Prohibited, §47-18-606. 
Counterclaims. 
Civil liability for failure to comply with 
requirements, §§47-18-611, 47-18-612. 
Criminal law and procedure. 
Violations of provisions, §47-18-614. 
Damages. 
Failure of lessor to comply with 
requirements. 
Civil liability, §47-18-611. 
Defenses. 
Good faith, §47-18-613. 
Definitions, §47-18-603. 
Disclosure. 
Lessor. 
Failure to comply with requirement. 
Civil liability, §47-18-611. 
Form of disclosures, §47-18-605. 
Required disclosures, §47-18-604. 
Extensions, §47-18-609. 
Garnishment. 
Provision requiring garnishment of wages. 
Prohibited, §47-18-606. 
Good faith. 
Defenses of lessor, §47-18-613. 
Insurance. 
Provision requiring purchase of insurance 
from lessor. 
Prohibited, §47-18-606. 
Legislative findings, §47-18-602. 
Lessor. 
Defined, §47-18-603. 
Disclosure. 
Failure to comply with requirement. 
Civil liability, §47-18-611. 
Form of disclosures, §47-18-605. 


1000 


RENTAL-PURCHASE AGREEMENTS 
—Cont’d 
Lessor —Cont’d 

Disclosure —Cont’d 
Required disclosures, §47-18-604. 
Good faith. 
Defenses, §47-18-613. 
Liability. 
Failure to comply with requirements. 
Civil liability, §47-18-611. 
Limitation of actions, §47-18-612. 
Misdemeanors. 
Violations of provisions, §47-18-614. 
Payments. 
Receipts, §47-18-608. 
Purpose of provisions, §47-18-602. 
Receipts for payments, §47-18-608. 
Reinstatement of agreements. 
Required provisions, §47-18-607. 
Renegotiation, §47-18-609. 
Short title of act, §47-18-601. 
Termination of agreements. 
Required provisions, §47-18-607. 
Terms of agreements. 
Prohibited terms, §47-18-606. 
Required provisions. 
Termination and reinstatement 
provisions, §47-18-607. 
Title of act. 
Short title, §47-18-601. 
Waiver. 
Provision requiring consumer to waive 
defense, counterclaim or right of action. 
Prohibited, §47-18-606. 


REPAIRS. 
Motor vehicles. 
Return of parts to customer, §47-18-104. 


REPORTS. 
Beauty pageants. 
Registration fees. 

Filing of report required, §47-18-202. 
Debt-management services, §47-18-5527. 
Kerosene and motor fuels quality 

inspection. 

Annual report to governor and general 
assembly, §47-18-1310. 
Scale servicepersons. 
Placed in service reports, §47-26-1107. 
Work on commercial weighing or measuring 
devices, §47-26-1107. 
Secured transactions. 
Filing office. 
Operation, §47-9-527. 


REPOSSESSION. 
Secured transactions. 
Election of remedies. 
Deficiency judgments, §§47-9-501, 
47-30-108. 


RESCISSION. 
Credit services businesses. 


Three day right to cancel contract, 
§47-18-1006. 


£ 
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RESCISSION —Cont’d 
Health clubs. 

Buyer’s right to cancel, §47-18-305. 
Home solicitation sales, §47-18-703. 
Household goods. 

Sale by dealer. 

Unfair trade practices, §47-25-905. 


RESIDENCE. 
Advertising for sale. 
Bedrooms, number specified exceeding 
subsurface sewage permit. 
Unfair trade practices, §47-18-104. 


RESIDENTIAL CLOSING FUNDS 
DISTRIBUTION, §§47-32-101 to 
47-32-107. 

Applicability of provisions, §47-32-103. 

Definitions, §47-32-102. 

Disbursement of funds. 

Funds from escrow or settlement account by 
settlement agent, §47-32-105. 
Loan funds to settlement agent, §47-32-104. 

Noncompliance, effect on validity of loan 
documents, §47-32-106. 

Short title, §47-32-101. 

Violations, §47-32-107. 


RESTITUTION. 
Identity theft. 
Attorney general enforcement of provisions, 
§47-18-2105. 


RESTRAINT OF TRADE. 
Agriculture. 

Cooperative marketing association 
monopolizing or restraining trade, 
§47-25-110. 

Attorney general. 

Contracts. 

Unlawful and void contracts. 
Authorization to institute criminal 
proceedings, §47-25-108. 

Criminal proceedings. 

Authorized to institute, §47-25-103. 
Cigarettes. 

Unfair retailer’s cigarette sales. 

General provisions, §§47-25-301 to 
47-25-310. 
Coal. 

Conspiracy or agreement to limit output or 

to raise price of coal, §47-25-111. 
Combinations. 

Damages against operators of combination, 
§47-25-106. 

Pleading combination in abatement or bar 
of suit, §47-25-108. 

Unlawful and void, §47-25-101. 

Criminal proceedings, §47-25-103. 
Felonies, §47-25-103. 
Conspiracy against trade. 

Acts declared conspiracy against trade, 
§47-25-103. 

Coal. 

Conspiracy or agreement to limit output 
or to raise price of coal, §47-25-111. 
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RESTRAINT OF TRADE —Cont’d 
Conspiracy against trade —Cont’d 
Corporations. 

Foreign corporations. 

Exclusion from doing business, 
§47-25-104. 
Forfeiture of charter, §47-25-104. 
Felonies, §47-25-103. 
Contracts. 
Attorney general. 
Unlawful and void contracts. 
Authorization to institute criminal 
proceedings, §47-25-103. 
Criminal proceedings, §47-25-103. 
Unlawful and void contracts, §47-25-101. 

Attorney general and reporter authorized 
to institute criminal proceedings, 
§47-25-103. 

Damages, §47-25-106. 

Felonies, §47-25-108. 

Penalties, §47-25-103. 

Price fixing agreements, §47-25-102. 

Corporations. 
Foreign corporations. 

Exclusion from doing business for 
destruction of competition or 
conspiracy against trade, §47-25-104. 

Forfeiture of charter. 

Destruction of competition for conspiracy 

against trade, §47-25-104. 
Witnesses in actions for damages. 

Officers, stockholders and agents, 
§47-25-107. 

Covenants not to compete. 
Arrangements, contracts, agreements, etc., 
lessening competition. 

Generally, §47-25-101. 

Criminal law and procedure. 
Conspiracy or agreement to limit output to 
raise price of coal, §47-25-111. 
Manufacturers giving away manufactured 
articles to destroy competition, 
§47-25-109. 
Newsgatherers discriminating in supplying 
news, §47-25-112. 
Unlawful and void contracts, §47-25-103. 
Damages, §47-25-106. 
Witnesses in actions for damages, 
§47-25-107. 
Defenses. 
Existence of trusts, etc., as defense, 
§47-25-108. 
Destruction of competition. 
Acts declared destructive of competition, 
§47-25-103. 
Corporations. 

Foreign corporations. 

Exclusion from doing business, 
§47-25-104. 

Forfeiture of charter, §47-25-104. 
Criminal proceedings, §47-25-103. 
Felonies, §47-25-103. 

Manufacturers giving away manufactured 
articles to destroy competition. 

Penalty, §47-25-109. 
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RESTRAINT OF TRADE —Cont’d 
Destruction of competition —Cont’d 
Manufacturers giving away manufactured 
articles to destroy competition —Cont’d 
Prohibited, §47-25-109. 
Exception as to samples, §47-25-109. 
Dies, molds and forms. 

Destruction of die, mold or form not 
construed to affect right of customer 
under state or federal law pertaining to 
unfair competition, §47-25-1401. 

Misdemeanors. 

Coal. 

Conspiracy or agreement to limit output 
or to raise price of coal, §47-25-111. 

Manufacturers giving away manufactured 
articles to destroy competition, 
§47-25-109. 

Newsgatherers discriminating in supplying 
news, §47-25-112. 

Newsgatherers. 

Discriminating in supplying news to 

newspapers. 
Assistance by agents or employees. 
Prohibited, §47-25-112. 
Penalty, §47-25-112. 
Noncompetition agreements. 

Arrangements, contracts, agreements, etc., 
lessening competition. 

Generally, §47-25-101. 
Price fixing. 

Agreements unlawful and void, §47-25-102. 

Criminal proceedings, §47-25-103. 

Felonies, §47-25-103. 

Trusts. 

Damages against operators of trust, 
§47-25-106. 

Debts. 

Joint and several liability for debts, 
§47-25-105. 

Existence of trust as defense, §47-25-108. 

Joint and several liability for debts, 
§47-25-105. 

Pleading trust in abatement or bar of suit, 
§47-25-108. 

Unlawful and void, §47-25-101. 

Criminal proceedings, §47-25-103. 
Felonies, §47-25-103. 
Witnesses. 
Actions for damages, §47-25-107. 


RETAILER AND SUPPLIER WARRANTY 
RELATIONSHIPS, §§47-25-1801 to 
47-25-1808. 


RETAIL INSTALLMENT SALES. 
Buyers. 
Defined, §47-11-102. 
Cash sale price. 
Defined, §47-11-102. 
Catalogue or mail order sales. 
Applicability, §47-11-105. 
Citation, §47-11-101. 
Conditional sales. 
Contracts or assignments thereof not to be 
deemed loans, §47-11-110. 
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RETAIL INSTALLMENT SALES —Cont’d 
Contracts. 
Contents, §47-11-103. t 
Copies given buyer, §47-11-103. 
Defined, §47-11-102. 
Documents comprising, §47-11-103. 
Form, §47-11-103. 
Payments, §47-11-103. 
Prepayment, §47-11-103. 
Receipts, §47-11-103. 
Time price differential, §47-11-103. 
Transfer of contracts, §47-11-106. 
Criminal law and procedure. 
Violations of chapter, §47-11-107. 
Damages. 
Recovery of liquidated damages, §47-11-107. 
Definitions, §47-11-102. 
Goods. 
Defined, §47-11-102. 
Interest. 
Time price differential. 
Defined, §47-11-102. 
Life insurance. 
Credit life insurance added to retail 
installment contracts. 
Authorization required, §47-11-111. 
Loans. 
Conditional sales contracts do not 
constitute loans, §47-11-110. 
Retail installment transactions and 
conditional sales contracts or 
assignments thereof not to be deemed 
loans, §47-11-110. 
Mail order businesses. 
Applicability, §47-11-105. 
Mail order sales, §47-11-105. 
Misdemeanors. 
Violations deemed a misdemeanor, 
§47-11-107. 
Motor vehicles. 
Excluded from definition of goods, 
§47-11-102. 
Official fees. 
Defined, §47-11-102. 
Retail buyers. 
Defined, §47-11-102. 
Retail charge agreements, §§47-11-101 to 
47-11-111. 
Contents, §47-11-104. 
Defined, §47-11-102. 
Delivery to buyer, §47-11-104. 
Form, §47-11-104. 
Monthly statements, §47-11-104. 
Payments in full privilege, §47-11-104. 
Time price differential, §47-11-104. 
Retail sellers. 
Defined, §47-11-102. 
Services. 
Defined, §47-11-102. 
Short title, §47-11-101. 
Telephone sales, §47-11-105. 
Time price differential. 
Defined, §47-11-102. 
Retail charge agreements, §47-11-104. 
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RETAIL INSTALLMENT SALES —Cont’d 


Time price differential —Cont’d 
Retail installment contracts, §47-11-103. 
Transactions. 


Contracts or assignments thereof not to be 


deemed loans, §47-11-110. 
Defined, §47-11-102. 
Waiver. 
Waiver of chapter provisions deemed 
unenforceable, §47-11-108. 


REVENUE DEPARTMENT. 
Cigarettes. 
Unfair retailer’s cigarette sales. 
Administration and enforcement of 
provisions, §47-25-308. 
Hearings. 
Cigarettes. 
Unfair cigarette sales. 
Violations of provisions, §47-25-308. 


REVERSE MORTGAGES. 
Defined, §47-30-102. 
Fannie Mae reverse mortgage loans, 
§47-30-118. 
Defined, §47-30-102. 


RHUBARB. 
Weights and measures standards, 
§47-26-101. 


RIGHT OF ENTRY. 
Weights and measures. 
Commissioner, §47-26-910. 


RULES AND REGULATIONS. 
Beauty pageants. 
Registration. 
Denial, suspension or revocation, 
§47-18-204. 
Debt-management services. 
Administrator, §47-18-5532. 
Health clubs. 
Commissioner’s rulemaking, §47-18-316. 


Moisture-measuring devices, §47-26-703. 


Mortgages and deeds of trust. 

Home equity conversion mortgages, 

§47-30-116. 
Scale service persons. 

Rulemaking powers, §47-26-1117. 
Weighmasters, §47-26-1003. 
Weights and measures. 

Certified public weighers of natural 

resources products. 
Adoption by commission to determine 
qualifications, §47-26-805. 


RYE. 
Standard weight of bushel, §47-26-101. 
S 


SAGE. 
Standard weight of bushel, §47-26-101. 
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SALES. 
Advertising. 

Unfair sales. 

Sales at less than costs. 
Prima facie evidence, §47-25-205. 

Art. 
Consignment of art. 

Effect of consignment, §47-25-1004. 
Cigarettes. 


Unfair retailer’s cigarette sales, §§47-25-301 


to 47-25-310. 
Commodities. 
Method of sale, §§47-26-907, 47-26-914. 
Consumer credit. 
General provisions, §§47-18-801 to 
47-18-805. 
Consumer protection. 
General provisions, §§47-18-101 to 
47-18-130. 
Coupon sales promotions, §§47-25-801 to 
47-25-810. 
Criminal law and procedure. 
Unfair sales. 
Sales at less than cost, §47-25-205. 
Definitions. 
Unfair sales, §47-25-203. 
Evidence. 
Unfair sales. 
Sales at less than costs. 
Prima facie evidence, §47-25-205. 
Fire sales. 
Consumer protection. 
False representation as to natural 
disaster. 
Unfair or deceptive acts, §47-18-104. 
Flea market sales, §§47-25-1601 to 
47-25-1608. 
Going out of business sales. 
Consumer protection. 
False representations. 
Unfair or deceptive practices, 
§47-18-104. 
Home solicitation sales or leases, 
§§47-18-701 to 47-18-708. 
Injunctions. 
Unfair sales, §47-25-206. 
Installment sales. 
Retail installment sales, §§47-11-101 to 
47-11-111. 
Meat and meat products. 
Sale by weight, §47-26-920. 
Misdemeanors. 
Unfair sales. 
Sales at less than cost, §47-25-205. 
Petroleum products. 
Credit sales of gasohol not to be restricted, 
§47-25-625. 
Representatives, §47-50-114. 
Retail installment sales, §§47-11-101 to 
47-11-111. 
Sales representatives, §47-50-114. 


SALES —Cont’d 
Telephone sales. 
Retail installment sales, §47-11-105. 


Telephonic solicitations, §47-18-1526. 


Trade practices. 


Coupon sales promotions, §§47-25-801 to 


47-25-810. 
Unfair sales, §§47-25-201 to 47-25-206. 
Advertising. 

Prima facie evidence, §47-25-205. 
Cigarettes, §§47-25-301 to 47-25-310. 
Citation of law. 

Short title, §47-25-201. 

Costs to retailer. 
Defined, §47-25-202. 
Sales at less than cost. 

Penalty, §47-25-205. 

Costs to wholesaler. 
Defined, §47-25-202. 
Sales at less than cost. 

Penalty, §47-25-205. 

Definitions, §47-25-202. 

Evidence. 

Prima facie evidence, §47-25-205. 
Exemptions, §47-25-204. 
Going-out-of-business sales. 


Exemptions to provisions, §47-25-204. 


Injunctions, §47-25-206. 
Judicial sales. 


Exemptions to provisions, §47-25-204. 


Legislative declaration, §47-25-203. 
Misdemeanors. 

Sales at less than cost, §47-25-205. 
Penalties. 

Sales at less than cost, §47-25-205. 
Retailers. 

Defined, §47-25-202. 

Sales at less than cost, §47-25-205. 
Sales at less than cost. 

Penalty, §47-25-205. 
State departments and agencies. 

Exemptions, §47-25-204. 
Title of law. 

Short title, §47-25-201. 
Wholesalers. 

Defined, §47-25-202. 

Sales at less than cost, §47-25-205. 

Water treatment devices. 

Prohibited acts, §47-18-1202. 


SALES REPRESENTATIVES. 
Actions. 

Commissions, §47-50-114. 
Commissions. 

Actions, §47-50-114. 

Contracts, §47-50-114. 

Damages, §47-50-114. 

Definitions, §47-50-114. 

Principal. 

Defined, §47-50-114. 

Contracts. 

Commissions, §47-50-114. 
Damages. 

Commissions, §47-50-114. 
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SALES REPRESENTATIVES —Cont’d 
Damages —Cont’d 


Punitive damages. 4 
Breach of contracts with principals, 
§47-50-114. 


Definitions, §47-50-114. 
Federal excise taxes. 
Reimbursement, §47-50-115. 
Punitive damages. 
Breach of contracts with principals, 
§47-50-114. 
Taxation. 
Reimbursement of federal excise taxes, 
§47-50-115. 


SALT. 
Standard weight of bushel, §47-26-101. 


SAVINGS AND LOAN ASSOCIATIONS. 
Trade name or trademark of association. 
Infringement of registered marks, 
§47-25-512. 


SCALE SERVICE PERSONS, §§47-26-1101 
to 47-26-1118. 
Appeals. 

Revocation of registration, §47-26-1113. 
Applications for registration, §47-26-1104. 
Certificates of registration, §47-26-1105. 

Expiration, §47-26-1110. 

Revocation, §47-26-1112. 

Appeals, §47-26-1113. 
Commissioner of agriculture. 

Rulemaking powers, §47-26-1117. 
Criminal law and procedure. 

Violation of provisions, §47-26-1114. 
Definitions, §47-26-1102. 

Duties, §47-26-1106. 
Equipment. 

Certification of standards, §47-26-1108. 

Examination and calibration, §47-26-1108. 

Minimum equipment, §47-26-1103. 

Rejection, removal from use or seizure, 

§47-26-1109. 
Fees. 

Registration fees, §47-26-1110. 
Injunctions, §47-26-1115. 

List of registered persons, §47-26-1118. 
Minimum equipment, §47-26-1103. 
Misdemeanors. 

Violation of provisions, §47-26-1114. 
Notices. 

Rejection/violation notices, §47-26-1107. 
Powers, §47-26-1106. 

Publications. 
List of registered service persons, 
§47-26-1118. 
Reciprocity. 

Registration, §47-26-1111. 
Registration, §47-26-1104. 

Certificate, §47-26-1105. 

Expiration, §47-26-1110. 
Revocation, §§47-26-1112, 47-26-1113. 

Fees, §47-26-1110. 

Reciprocity, §47-26-1111. 
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SCALE SERVICE PERSONS —Cont’d 
Registration —Cont’d 
Revocation, §47-26-1112. 
Appeals, §47-26-1113. 
Reports. 
Placed in service reports, §47-26-1107. 
Work on commercial weighing or measuring 
devices, §47-26-1107. 
Rules and regulations. 
Rulemaking powers, §47-26-1117. 
Seizure of faulty equipment, §47-26-1109. 
Short title, §47-26-1101. 
Violation of provisions. 
Criminal penalties, §47-26-1114. 
Violations of provisions. 
Warnings in lieu of civil or criminal 
penalties, §47-26-1116. 
Warnings. 
In lieu of civil or criminal penalties, 
§47-26-1116. 


SCRAMBLERS. 
Radar jamming devices. 
Advertising or selling radar jamming or 
detection devices. 
Unfair or deceptive practices, §47-18-104. 


SEAFOOD. 
Weights and measures. 
Sale by weight, §47-26-920. 


SEALS AND SEALED INSTRUMENTS. 
Corporations. 
Abolished. 
Effect, §47-50-101. 
Moisture-measuring devices. 
Seal of inspection, §47-26-704. 
Private seals abolished. 
Effect, §47-50-101. 
Weighmasters. 
Public weighmaster’s seal, §47-26-1014. 
Weights and measures. 
Certified public weighers of natural 
resources products, §47-26-808. 
Record of shipment to be signed and 
sealed, §47-26-810. 


SEARCHES AND SEIZURES. 
Privacy. 
Protection of personal rights. 
Unauthorized use of names or likeness. 
Certain property declared contraband, 
§47-25-1105. 
Scale servicepersons. 
Seizure of faulty equipment, §47-26-1109. 
Weights and measures. 
Appeals of seizures, §47-26-925. 


SECURED TRANSACTIONS, §§47-9-101 to 
47-9-809. 
Accessions. 
Perfection and priority of security interest 
in, §47-9-335. 
Accounting. 
Defined, §47-9-102. 
Request for, §47-9-210. 
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SECURED TRANSACTIONS —Cont’d 
After-acquired property. 
Security interest in, §47-9-204. 
Agricultural liens. 
Default. 
Time of default, §47-9-606. 
Defined, §47-9-102. 
Perfection and priority. 
Filed financing statement providing 
certain incorrect information. 
Priority of agricultural lien perfected 
by, §47-9-338. 
Filing. 
When required to perfect lien, 
§47-9-310. 
Interests that take priority over or take 
free of agricultural lien, §47-9-317. 
Law governing, §47-9-302. 
Priorities among agricultural liens on 
same collateral, §47-9-322. 
When perfected, §47-9-308. 
Applicability of provisions, §§47-9-109, 
47-9-110. 
Attachment of security interest, 
§47-9-203. 
Financial asset. 
Security interest arising in purchase or 
delivery of, §47-9-206. 
Perfection. 
Security interests perfected upon 
attachment, §47-9-309. 
Banks. 
Defined, §47-9-102. 
Rights of banks. 
Control agreement. 
Refusal to enter into or disclose 
existence of, §47-9-342. 
Deposit accounts, §§47-9-340, 47-9-341. 
Security interest of interest owners 
against first purchaser of oil and gas 
production, §47-9-343. 
Chattel paper. 
Perfection of security interests in, 
§47-9-312. 
Purchaser of chattel paper or instrument. 
Priority, §47-9-330. 
Citation of provisions, §47-9-101. 
Collateral. 
Control of collateral. 
Rights and duties of secured party 
having, §§47-9-207, 47-9-208. 
Default. 
Acceptance in full or partial satisfaction 
of obligation, §§47-9-620 to 47-9-622. 
Disposition after default, §§47-9-610 to 
47-9-617. 
Redemption. 
Right to redeem collateral, §47-9-623. 
Transfer of record or legal title, 
§47-9-619. 
Description. 
Sufficiency, §47-9-108. 
Disposition. 
Permissible, §47-9-205. 
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SECURED TRANSACTIONS —Cont’d 
Collateral —Cont’d 
Disposition —Cont’d 
Rights of secured party on, §47-9-315. 

List of collateral. 

Request regarding, §47-9-210. 

Possession of collateral. 

Rights and duties of secured party 
having, §47-9-207. 

Title immaterial, §47-9-202. 

Transferred collateral. 

Priority of security interests in, 
§47-9-325. 

Use permissible, §47-9-205. 
Commingled goods, §47-9-336. 
Contracts. 

Deemed evidence of true intention of 

parties, §47-50-112. 
Crops. 

Priority of security interests in, §47-9-334. 
Debtor. 

Defined, §47-9-102. 

Location, §47-9-307. 

Default. 
Acceptance of collateral in full or partial 
satisfaction of obligation, §47-9-620. 
Effect, §47-9-622. 
Notification, §47-9-621. 
Agricultural lien. 
Time of default, §47-9-606. 

Collateral. 

Acceptance in full or partial satisfaction 


of obligation, §§47-9-620 to 47-9-622. 


Disposition after default, §§47-9-610 to 
47-9-617. 
Redemption. 
Right to redeem collateral, §47-9-623. 
Transfer of record or legal title, 
§47-9-619. 
Collection and enforcement by secured 
party, §47-9-607. 
Application of proceeds, §47-9-608. 
Commercially reasonable conduct. 
Determination whether conduct 
commercially reasonable, §47-9-627. 
Disposition of collateral after, §47-9-610. 
Compulsory disposition, §47-9-620. 
Deficiency. 
Action in which deficiency is in issue, 
§47-9-626. 
Explanation of calculation of, 
§47-9-616. 
Liability for, §47-9-615. 
Notification before, §47-9-611. 
Contents and form, §§47-9-613, 
47-9-614. 
Timeliness, §47-9-612. 
Proceeds. 
Application, §47-9-615. 
Surplus. 
Action in which surplus is in issue, 
§47-9-626. 
Explanation of calculation of, 
§47-9-616. 
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SECURED TRANSACTIONS —Cont’d 
Default —Cont’d 
Disposition of collateral after-—Cont’d 
Surplus —Cont’d 
Right to, §47-9-615. 
Transferee of collateral. 
Rights, §47-9-617. 
Fixtures. 
Procedure if security agreement covers, 
§47-9-604. 
Judicial enforcement, §47-9-601. 
Noncompliance with provisions by secured 
party. 
Remedies, §47-9-625. 

Possession. 

Rights of secured party to take possession 
after default, §47-9-609. 
Real property. 
Procedure if security agreement covers, 
§47-9-604. 
Rights after default, §47-9-601. 
Agreement on standards concerning, 
§47-9-603. 
Waiver and variance, §47-9-602. 
Secondary obligors. 
Liability, §47-9-628. 
Limitation on liability of secured party, 
§47-9-628. 
Rights and duties, §47-9-618. 
Unknown debtor or secondary obligor, 
§47-9-605. 

Waiver of certain rights, §47-9-624. 
Definitions, §§47-9-102, 47-9-103. 
Deposit account. 

Bank’s rights and duties with respect to, 

§47-9-341. 
Right of recoupment or setoff against 
deposit account. 
Effectiveness, §47-9-340. 

Control, §47-9-104. 

Defined, §47-9-102. 

Perfection and priority of security interest 

in, §47-9-312. 
Law governing, §47-9-304. 
Perfection by control, §47-9-314. 
Priority of security interests, §47-9-327. 
Transfer of funds from deposit account. 
Transferee takes funds free of security 
interest, §47-9-332. 
Description of property. 
Sufficiency, §47-9-108. 
Duties of secured party. 
Account debtor notified of assignment, 
§47-9-209. 
Control or possession of collateral. 
Secured party having, §§47-9-207, 
47-9-208. 
Effective date of provisions, §47-9-701. 
Action taken before. 
Effectiveness, §47-9-705. 

Financing statement. 

Pre-effective-date financing statement, 
§47-9-707. 
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SECURED TRANSACTIONS —Cont’d 
Effective date of provisions —Cont’d 
Security interest perfected before effective 
date, §47-9-703. 
Security interest unperfected before 
effective date, §47-9-704. 
Election of remedies. 
Deficiency judgments, §47-30-108. 
Personal property, §47-9-501. 
Electronic chattel paper. 
Control, §47-9-105. 
Perfection by control, §47-9-314. 
Defined, §47-9-102. 
Electronic collateral. 
Rights and duties of secured party having 
control, §47-9-207. 
Enforceability of security interest, 
§47-9-203. 
Filing office, §47-9-501. 
Delay by, §47-9-524. 
Destruction of records, §47-9-522. 
Duties, §§47-9-519, 47-9-520, 47-9-522, 
47-9-523. 
Fees, §47-9-525. 
Information from, §47-9-523. 
Refusal to accept record, §§47-9-520, 
47-9-521. 
Reports on operation, §47-9-527. 
Rules, §47-9-526. 
Uniform form of written financing 


statement and amendment, §47-9-521. 


Financial asset. 
Priority of certain interests in, §47-9-331. 
Purchase or delivery of. 
Security interest arising in, §47-9-206. 
Financing statement. 
Amendment, §47-9-512. 
Pre-effective-date financing statement, 
§47-9-707. 
Assignment, §47-9-514. 
Collateral. 
Indication of collateral, §47-9-504. 
Contents, §47-9-502. 
Duration of effectiveness, §47-9-515. 
Effective date of provisions. 
Pre-effective-date financing statement, 
§47-9-707. 
Errors and omissions. 
Claims concerning inaccurate or 
wrongfully filed record, §47-9-518. 
Effect, §47-9-506. 
Indexing errors, §47-9-517. 
Events with impact on effectiveness, 
§47-9-507. 
Filing, §§47-9-501, 47-9-502, 47-9-505. 
Change in governing law. 
Effect, §47-9-316. 
Continuation statement. 
Persons entitled to file, §47-9-708. 
Effectiveness, §47-9-516. 
Effectiveness of filed record, §47-9-510. 
Initial financing statement. 
Persons entitled to file, §47-9-708. 
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SECURED TRANSACTIONS —Cont’d 
Financing statement —Cont’d 
Filing —Cont’d 
Initial financing statement —Cont’d 
When filing suffices to continue 
effectiveness of financing 
statement, §47-9-706. 

Persons entitled to file, §47-9-509. 

What constitutes, §47-9-516. 

Wrongfully filed record. 

Claims concerning, §47-9-518. 
Lapsed financing statement. 
Effect, §47-9-515. 
Mortgages. 

Record of mortgage as financing 

statement, §47-9-502. 
Name of debtor and secured party, 
§47-9-503. 
Applicability of provision, §47-9-710. 
Errors and omissions. 
Effect, §47-9-506. 
New debtor becoming bound by security 
agreement. 

Effectiveness of financing statement, 
§47-9-508. 

Secured party of record, §47-9-511. 

Assignment of powers of, §47-9-514. 

Termination statement, §47-9-513. 
Time of filing, §47-9-502. ~ 
Transition provisions for 2010 amendments. 

Amendment of pre-effective-date 
financing statement, §47-9-807. 

Filing initial financing statement or 
continuation statement, §47-9-808. 

Initial financing statement in lieu of 
continuation statement, §47-9-806. 

Fixtures. 
Priority of security interests in, §47-9-334. 
Future advances. 
Priority of security interests, §47-9-323. 
Security interest in, §47-9-204. 
Health care insurance receivables. 
Assignments. 
Restrictions on assignments, §47-9-408. 
Defined, §47-9-102. 
Identification and proof of assignment, 
§47-9-406. 
Leases. 

Restrictions on security interest in 
leasehold interest or in lessor’s 
residual interest, §47-9-407. 

Investment property. 
Control, §47-9-106. 
Perfection by control, §47-9-314. 
Defined, §47-9-102. 
Perfection and priority of security interests 
in, §47-9-312. 

Law governing, §47-9-305. 

Perfection by control, §47-9-314. 

Priority of security interests, §47-9-328. 

Letter-of-credit right. 
Assignment. 

Restrictions on assignment ineffective, 

§47-9-409. 
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SECURED TRANSACTIONS —Cont’d 
Letter-of-credit right —Cont’d 
Control, §47-9-107. 
Defined, §47-9-102. 
Perfection and priority of security interests 
in, §47-9-312. 

Law governing, §47-9-306. 

Perfection by control, §47-9-314. 

Priority of security interests, §47-9-329. 

Motorcycle and off-road vehicle dealer 
fairness. 
Security interest of supplier in inventory. 

Provisions not to affect, §47-25-1911. 

Perfection of security interests. 
Attachment. 
Security interests perfected upon 
attachment, §47-9-309. 

Chattel paper. 

Security interests in, §47-9-312. 
Continuity of perfection, §47-9-308. 

Change in governing law, §47-9-316. 
Control. 

Perfection by, §47-9-314. 
Delivery to secured party. 

Perfection of security interest without 

filing, §47-9-313. 
Deposit accounts. 
Perfection by control, §47-9-314. 
Security interests in, §47-9-312. 
Documents. 
Security interests in, §47-9-312. 
Effective date of provisions. 

Security interest perfected before, 
§47-9-703. 

Security interest unperfected before, 
§47-9-704. 

Electronic chattel paper. 

Perfection by control, §47-9-314. 

Filing. 
Not required to perfect security interest 
in property subject to certain 
statutes, regulations, and treaties, 
§47-9-311. 
Permissive filing, §47-9-312. 
When required, §47-9-310. 
Instruments. 

Security interests in, §47-9-312. 
Investment property. 

Perfection by control, §47-9-314. 

Security interests in, §47-9-312. 
Law governing, §47-9-301. 

Agricultural liens, §47-9-302. 

Deposit accounts, §47-9-304. 

Goods covered by certificate of title, 
§47-9-303. 

Investment property, §47-9-305. 

Letter-of-credit rights, §47-9-306. 

Letter-of-credit rights. 

Law governing, §47-9-306. 

Perfection by control, §47-9-314. 

Security interests in, §47-9-312. 

Money. 
Security interests in, §47-9-312. 
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SECURED TRANSACTIONS —Cont’d 
Perfection of security interests —Cont’d 
Possession by secured party. - 
Perfection of security interest without 
filing, §47-9-313. 
Transition provisions for 2010 amendments. 
Security interest perfected before effective 
date, §47-9-803. 
Security interest unperfected before 
effective date, §47-9-804. 
Treaties. 
Security interest in property subject to 
certain treaties, §47-9-311. 
When perfected, §47-9-308. 
Priority of security interests. 
Accessions, §47-9-335. 
Agricultural liens. 
Agricultural liens on same collateral, 
§47-9-322. 
Filed financing statement providing 
certain incorrect information. 
Agricultural lien perfected by, 
§47-9-338. 
Interests that take priority over or take 
free of, §47-9-317. 
Law governing, §47-9-302. 
Buyer of goods, §47-9-320. 
Certificate of title. 
Security interest in goods covered by, 
§47-9-337. 
Chattel paper or instrument. 
Priority of purchaser, §47-9-330. 
Commingled goods, §47-9-336. 
Conflicting security interests, §47-9-322. 
Consignee. 
Rights and title with respect to creditors 
and purchasers, §47-9-319. 
Crops. 
Security interest in, §47-9-334. 
Deposit account, §47-9-327. 
Transfer of funds from, §47-9-332. 
Filed financing statement providing certain 
incorrect information. 
Security interest perfected by, §47-9-338. 
Financial asset. 
Priority of certain interests in, §47-9-331. 
Fixtures. 
Security interest in, §47-9-334. 
Future advances, §47-9-323. 
Investment property, §47-9-328. 
Law governing, §47-9-301. 
Agricultural liens, §47-9-302. 
Deposit accounts, §47-9-304. 
Goods covered by certificate of title, 
§47-9-303. 
Investment property, §47-9-305. 
Letter-of-credit rights, §47-9-306. 
Lessee of goods in ordinary course of 
business, §47-9-321. 
Letter-of-credit right, §47-9-329. 
Law governing, §47-9-306. 
Licensee of general intangible, §47-9-321. 
Liens arising by operation of law, 
§47-9-333. 


1009 


SECURED TRANSACTIONS —Cont’d 
Priority of security interests —Cont’d 
New debtor. 
Security interests created by, §47-9-326. 
Purchase-money security interests, 
§47-9-324. 


Purchasers of instruments, documents. and 


securities under other provisions. 
Priority of rights of, §47-9-331. 
Sale of right to payment, §47-9-318. 
Subordination. 


New debtor, security interests created by, 


§47-9-326. 
Priority subject to, §47-9-339. 
Transfer of money. 
Transferee takes money free of security 
interest, §47-9-332. 
Transferred collateral, §47-9-325. 
Transition provisions, §47-9-709. 


Transition provisions for 2010 amendments. 
Priority of conflicting claims to collateral, 
governing law to establish, §47-9-809. 


Unperfected security interest. 
Interests that take priority over or take 
free of, §47-9-317. 

Proceeds. , 

Rights of secured party in, §47-9-315. 

Purchase-money security interests, 
§47-9-103. 

Priority, §47-9-324. 

Savings clause, §47-9-702. 

Scope of provisions, §§47-9-109, 47-9-110. 

Security agreement. 

Effectiveness, §47-9-201. 

Security interest granted in contract 
secures other provisions or future 
indebtedness, §47-50-112. 

Short title, §47-9-101. 

Statement of account. 

Request regarding, §47-9-210. 

Third parties. 

Alienability of debtor’s rights, §47-9-401. 
Assignments. 


Agreement not to assert defenses against 


assignee, §47-9-403. 
Claims and defenses against assignee, 
§47-9-404. 
Discharge of account debtor, §47-9-406. 
Modification of assigned contract, 
§47-9-405. 
Restrictions on certain assignments, 
§47-9-406. 
Certain restrictions ineffective, 
§§47-9-408, 47-9-409. 
Rights acquired by assignee, §47-9-404. 
Contract of debtor. 
Secured party not obligated on, 
§47-9-402. 
Torts of debtor. 
Secured party not obligated on, 
§47-9-402. 
Transition provisions for 2010 
amendments. 
Amendment of pre-effective-date financing 
statement, §47-9-807. 
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SECURED TRANSACTIONS —Cont’d 
Transition provisions for 2010 
amendments —Cont’d 
Effective date of act, §47-9-801. 
Filing initial financing statement or 
continuation statement, §47-9-808. 
Initial financing statement in lieu of 
continuation statement, §47-9-806. 
Pre-effective date filings, §47-9-805. 
Pre-effective date transactions, liens or 
proceedings, §47-9-802. 
Priority of conflicting claims to collateral, 
governing law to establish, §47-9-809. 
Security interest perfected before effective 
date, §47-9-803. 
Security interest unperfected before 
effective date, §47-9-804. 


SECURITIES. 
Consumer protection act. 
Unfair practices regarding securities, no 
private right of action, §47-18-109. 


SERVICE OF PROCESS. 
Consumer protection. 
Private right of action. 

Service of notice of appeal, §47-18-109. 
Foreign foods disclosure, §47-18-1807. 
Mortgages and deeds of trust. 

Open-end mortgages. 

Notice of limitation, §47-28-107. 
Trademarks. 

Nonresident registrants, §47-25-515. 


SHORT TITLES. 

Anti-Phishing Act of 2006, §47-18-5201. 

Certified Weigher Law of 1981, §47-26-801. 

Consignment of Art Act, §47-25-1001. 

Consumer Protection Act of 1977, 
§47-18-101. 

Consumer Protection Warranty 
Extension Act, §47-18-1401. 

Consumer Telemarketing Protection Act 
of 1990, §47-18-1501. 

Coupon Sales Promotion Act of 1980, 
§47-25-801. 

Credit Services Businesses Act, 
§47-18-1001. 

Electronic transactions. 

Uniform Electronic Transactions Act, 
§47-10-101. 

Employment Agency Act, §47-18-1701. 

Equal Consumer Credit Act of 1974, 
§47-18-801. 

Foreign Foods Disclosure Act, 
§47-18-1801. 

Home Equity Conversion Mortgage Act, 
§47-30-101. 

Home Solicitation Sales Act of 1974, 
§47-18-701. 

Identity Theft Deterrence Act of 1999, 
§47-18-2101. 

Kerosene and Motor Fuels Quality 
Inspection Act of 1989, §47-18-1301. 

Minimum Cigarette Pack Size Act of 
1999, §47-18-2001. 
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SHORT TITLES —Cont’d 

Motion Picture Fair Competition Act, 
§47-25-701. 

Motorcycle and Off-Road Vehicle Dealer 
Fairness Act, §47-25-1901. 

Personal Rights Protection Act of 1984, 
§47-25-1101. 

Petroleum Trade Practices Act, 
§47-25-601. 

Phishing. 

Anti-Phishing Act of 2006, §47-18-5201. 
Public weighmasters, §47-26-1001. 
Rental-Purchase Agreement Act, 

§47-18-601. 
Residential Closing Funds Distribution 
Act of 2005, §47-32-101. 
Retail Installment Sales Act, §47-11-101. 
Scale servicepersons. 
Serviceperson registration, §47-26-1101. 
Serviceperson registration, §47-26-1101. 
Structured Settlement Protection Act, 
§§47-18-2601 to 47-18-2607. 

Tennessee Consignment of Art Act, 
§47-25-1001. 

Tennessee Consumer Protection Act of 
1977, §47-18-101. 

Tennessee Consumer Protection 
Warranty Extension Act, §47-18-1401. 

Tennessee Coupon Sales Promotion Act 
of 1980, §47-25-801. 

Tennessee Credit Services Businesses 
Act, §47-18-1001. 

Tennessee Employment Agency Act, 
§47-18-1701. 

Tennessee Equal Consumer Credit Act of 
1974, §47-18-801. 

Tennessee Home Solicitation Sales Act of 
1974, §47-18-701. 

Tennessee Identity Theft Deterrence Act 
of 1999, §47-18-2101. 

Tennessee Minimum Cigarette Pack Size 
Act of 1999, §47-18-2001. 

Tennessee Motion Picture Fair 
Competition Act, §47-25-701. 

Tennessee Renewable Fuels Blending Act 
of 2009, §47-25-2001. 

Tennessee Rental-Purchase Agreement 
Act, §47-18-601. 

Tennessee Tobacco Manufacturers 
Escrow Fund Act of 1999, §47-31-101. 

Tennessee Truth in Music Advertising 
Act, §47-18-5301. 

Testing and sealing-use of weights and 
measures, §47-26-901. 

Tobacco Manufacturers Escrow Fund Act 
of 1999, §47-31-101. 

Truth in Music Advertising Act, 
§47-18-5301. 

Unfair Retailer’s Cigarette Sales Law, 
§47-25-301. 

Unfair Sales Law, §47-25-201. 

Unfair Trade Practice and Advertising 
Act, §47-25-901. 
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SHORT TITLES —Cont’d 
Uniform Commercial Code-Secured 
Transactions, §47-9-101. - 
Uniform Debt-Management Services Act, 
§47-18-5501. 
Uniform Electronic Transactions Act, 
§47-10-101. 
Uniform Trade Secrets Act, §§47-25-1701 
to 47-25-1709. 
Video Consumer Privacy Act, §47-18-2201. 
Weighmasters. 
Public weighmasters, §47-26-1001. 
Weights and measures. 
Testing and sealing-use of weights and 
measures, §47-26-901. 


SIGNATURES. 
Cellular telephones. 
Minimum service periods. 
Separate signature line required, 
§47-18-1901. 
Digital signatures. 
Electronic transactions, uniform act. 
Generally, §§47-10-101 to 47-10-123. 
Electronic signatures. 
Electronic transactions, uniform act. 
Attribution and effect of electronic record, 
signature, etc., §47-10-109. 
Evidence. 
Admissibility of electronic records or 
signatures, §47-10-113. 
General provisions, §§47-10-101 to 
47-10-123. 
Legal recognition of electronic records, 
signatures and contracts, §47-10-107. 
Notarized, acknowledged, or verified 
signatures. 
Use of electronic signature to satisfy 
requirements, §47-10-111. 
Weights and measures. 
Certified public weighers of natural 
resources products, §47-26-808. 
Records of shipments to be signed and 
sealed, §47-26-810. 


SOCIAL SECURITY NUMBERS. 
Identity theft. 
Protection from disclosure. 
Businesses’ duties as to, §47-18-2110. 


SOFTWARE. 
File-sharing programs. 
Unfair trade practices, §47-18-104. 


SOLICITATION. 
Home solicitation sales or leases, 
§§47-18-701 to 47-18-708. 
Telephone solicitation, §47-18-1526. 
Credit card charges by telephone 
solicitation, §47-18-1527. 


SPAM. 

Unsolicited advertising by electronic 
means, §§47-18-2501, 47-18-2502. 

SPAS. i 

Health clubs, §§47-18-301 to 47-18-319. 
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SPINACH. 
Standard weight of bushel, §47-26-101. 


SPOOFING OF CALLER ID. 
ADAD equipment. 
Concealing or misrepresenting telephone 
number of the equipment, §47-18-1511. 


STATE DEPARTMENTS AND AGENCIES. 
Confidential information protection. 
Laptops and removable storage devices, 
§47-18-2901. 
Weights and measures agency, §47-26-908. 


STATE OF TENNESSEE. 
Electronic transactions, uniform act. 

Acceptance and distribution by government 
agencies, §47-10-118. 

Creation and retention of, and conversion of 
written records to, electronic records, 
§47-10-117. 

Interoperability among agencies of various 
jurisdictions, §47-10-120. 

Post-implementation review, §47-10-119. 

Pre-implementation statement. 

Filing, §47-10-119. 
Liability. 
Weights and measures. 
Certified public weighers of natural 
resources products. 
Compensation, §47-26-808. 
Weights and measures. 

Certified public weighers of natural 
resources products. 

Compensation, §47-26-808. 


STATUTE OF LIMITATIONS. 
Brokerage commissions. 
Actions to recover excess commissions, 
§47-14-118. 
Commitment fees. 

Actions to recover excess fees, §47-14-118. 
Consumer credit, §47-18-804. 

Discovery rule, §47-18-110. 

Consumer protection, §47-18-110. 
Credit services businesses, §47-18-1009. 
Debt-management services, §47-18-5537. 
Dies, molds and forms. 

Transfer of customer’s rights after three 

years, §47-25-1401. 
Five year. 

Consumer protection, §47-18-110. 
Foreign foods disclosure, §47-18-1808. 
Household goods. 

Unfair trade practices. 

Rescission of sale for, §47-25-905. 
Identity theft. 

Private actions, §47-18-2104. 
Interest. 

Action to recover usury, §47-14-118. 
Loan charges. 

Actions to recover access charges, 

§47-14-118. 
Mortgages and deeds of trust. 
Actions to recover excess charges, fees or 
commissions, §47-14-118. 


STATUTE OF LIMITATIONS —Cont’d 
One year. 
Consumer credit, §47-18-804. 
Discovery rule, §47-18-110. 

Household goods. 

Rescission for unfair trade practices, 
§47-25-905. 

Rental-purchase agreements, §47-18-612. 
Rental-purchase agreements, §47-18-612. 
Six month. 

Rental-purchase agreements, §47-18-612. 
Three year. 

Brokerage commissions, §47-14-118. 

Commitment fee, §47-14-118. 

Dies, molds and forms. 

Transfer of customers’ rights, 

§47-25-1401. 

Interest. 

Recovery of usury, §47-14-118. 
Loan charges, §47-14-118. 
Mortgages and deeds of trust. 

Excessive fees and commissions, 

§47-14-118. 
Trade secrets. 

Misappropriation actions, §47-25-1707. 
Two year. 

Credit service businesses, §47-18-1009. 
Unfair trade practices. 

Household goods. 

Rescission of sale for, §47-25-905. 

Usury. 
Actions to recover usury, §47-14-118. 


STAYS. 
Suretyship. 
Discharge of sureties. 
Effect of stay of execution on liability of 
surety or endorser, §47-12-106. 


STRUCTURED SETTLEMENT 
PROTECTION ACT, §§47-18-2601 to 
47-18-2607. 


SURETYSHIP. 
Discharge of sureties, §§47-12-101 to 
47-12-107. 
Assignors. 
Discharge by following same method, 
§47-12-104. 
Debtor. 
Creditor’s rights against debtor 
preserved, §47-12-105. 
Obligation not affected by chapter, 
§47-12-105. 
Endorsers. 
Discharge by following same method, 
§47-12-104. 
Notice requiring creditor to sue, §47-12-101. 
Death of parties, §47-12-103. 
Effect of creditor’s inaction, §47-12-101. 
Proof of notice, §47-12-102. 
Present and future obligations. 
Continuing agreements guaranteeing 
performance of. 
Writing required, §47-12-107. 
Applicability of provision, §47-12-107. 


INDEX 


SURETYSHIP —Cont’d 
Discharge of sureties —Cont’d 
Present and future obligations —Cont’d 
Continuing agreements guaranteeing 
performance of —Cont’d 
Writing required —Cont’d 
Exception, §47-12-107. 
Stay of execution. 
Effect on liability of surety or endorser, 
§47-12-106. 
Present and future obligation. 
Continuing agreement guaranteeing 
performance. 
Enforcement against surety. 
Writing required, §47-12-107. 


Applicability of provision, §47-12-107. 


Exception, §47-12-107. 


SWEET POTATOES. 
Standards of bushels and barrels, 
§47-26-101. 


T 
TABLES. 
Weights and measures, §47-26-101. 
TAXATION. 


Sales representatives. 
Reimbursement of federal excise taxes, 
§47-50-115. 


TELEMARKETING. 

ADAD equipment, §$47-18-1501 to 
47-18-1511. 

Unsolicited advertising by electronic 
means, §§47-18-2501, 47-18-2502. 


TELEPHONES. 
ADAD equipment, §§47-18-1501 to 
47-18-1511. 
Bonds, surety, §47-18-1503. 
Citation of part, §47-18-1501. 
Concealing or misrepresenting telephone 
number of the equipment, §47-18-1511. 

Consent to calls, §47-18-1502. 
Damages. 

Recovery, §47-18-1509. 
Definitions, §47-18-1501. 
Injunctions. 

Violation of provisions, §47-18-1509. 
Penalties. 

Concealing or misrepresenting telephone 
number of the equipment, 
§47-18-1511. 

Violation of equipment, §47-18-1508. 

Violation of provisions. 

Civil penalties, §47-18-1510. 
Permissible uses, §47-18-1507. 
Permits. 

Issuance, §47-18-1503. 

Renewal, §47-18-1504. 

Required, §47-18-1504. 

Registration. 
Required, §47-18-1503. 
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TELEPHONES —Cont’d 
ADAD equipment —Cont’d 
Revocation, §47-18-1503. 
Short title, §47-18-1501. 

Telephone access line. 
Telephone companies and cooperatives 
not to provide access, §47-18-1506. 
Unlawful use, §47-18-1505. 
Withdrawal of access to, §47-18-1506. 
Unlawful use. 

Telephone access line, §47-18-1505. 
Use. 

Unlawful use, §47-18-1502. 
Violation of provisions. 

Concealing or misrepresenting telephone 
number of the equipment, 
§47-18-1511. 

Damages, §47-18-1509. 

Injunctions, §47-18-1507. 

Penalties, §47-18-1508. 

Civil penalties, §47-18-1510. 
Automatic dialing, §§47-18-1501 to 
47-18-1511. 
Bonds, surety. 
ADAD equipment, §47-18-1503. 
Caller ID spoofing. 
ADAD equipment. 

Concealing or misrepresenting telephone 
number of the equipment, 
§47-18-1511. 

Cellular telephones. 
Consumer protection, §§47-18-1901 to 
47-18-1905. 
Consumer telemarketing protection act, 
§§47-18-1501 to 47-18-1511. 
Debt-management services. 
Toll-free communication systems required, 
§47-18-5516. 
Definitions. 
ADAD equipment, §47-18-1501. 
Permits. 
ADAD equipment, §§47-18-1503, 
47-18-1504. 
Sales. 
Retail installment sales, §47-11-105. 


TELEPHONE SOLICITATION. 
Credit card charges, §47-18-1527. 
Misdemeanor offense, §47-18-1526. 


TENNESSEE IDENTITY THEFT 
DETERRENCE ACT OF 1999, 
§§47-18-2101 to 47-18-2110. 


TENNESSEE MINIMUM CIGARETTE 
PACK SIZE ACT OF 1999, §§47-18-2001 
to 47-18-2006. 


TENNESSEE PRICE-GOUGING ACT OF 
2002, §§47-18-5101 to 47-18-5104. 


TENNESSEE RENEWABLE FUELS 
BLENDING ACT OF 2009, 
§§47-25-2001 to 47-25-2006. 


TENNESSEE TOBACCO 
MANUFACTURERS ESCROW FUND 
ACT OF 1999, §§47-31-101 to 47-31-103. 
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TENNESSEE TRUTH IN MUSIC 
ADVERTISING, §§47-18-5301 to 
47-18-5304. 


TERRORISM. 
Consumer protection. 
Terrorist attacks, state of emergency. 
Price-gouging, §§47-18-5101 to 
47-18-5104. 
Unreasonably raising prices or restricting 
supplies, §47-18-104. 


THIRD PARTIES. 
Secured transactions. 
Rights of third parties, §§47-9-401 to 
47-9-409. 


TICKETS. 
Cancellation of performance or event for 
which ticket for admission sold. 
Refund of purchase price, §47-50-118. 


TIME. 
Assignments for benefit of creditors. 
Presentation of claims. 
Limitation of time, §47-13-120. 
Loans. 
Time-price differential. 
Generally, §47-14-120. 
Retail installment sales. 
Time-price differential. 
Contract for retail installment sales, 
§47-11-103. 
Defined, §47-11-102. 
Retail charge agreements, §47-11-104. 
Time-price differential. 
Loans, §47-14-120. 
Retail charge agreements, §47-11-104. 
Retail installment sales contracts, 
§47-11-103. 


TIMOTHY SEED. 
Standard weight of bushel, §47-26-101. 


TITLE. 
Motorcycle and off-road vehicle dealer 
fairness. 
Repurchase of retailer’s inventory. 
Title to repurchased inventory, 
§47-25-1907. 
Secured transactions. 
Collateral. 
Title immaterial to applicability of 
chapter, §47-9-202. 


TOBACCO. 
Master settlement agreement. 
Tobacco manufacturers escrow fund. 
Generally, §§47-31-101 to 47-31-1083. 
Public weighers, §§47-26-801 to 47-26-814. 
Tobacco manufacturers escrow fund, 
§§47-31-101 to 47-31-1038. 
Weights and measures. 
Public weighers. 
Certified public weighers of natural 
resource products, §§47-26-801 to 
47-26-814. 
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TOBACCO MANUFACTURERS 
CERTIFICATION. 
Escrow fund, §§47-31-101 to 47-31-103. 


TOBACCO MANUFACTURERS ESCROW 
FUND, §§47-31-101 to 47-31-103. 
Actions. 
Civil penalties for violations, §47-31-103. 
Amounts to be placed in qualified escrow 
fund, §47-31-103. 
Citation of act, §47-31-101. 
Definitions, §47-31-102. 
Deposits. 
Required annual deposits, §47-31-103. 
Penalties. 
Civil penalties for violations by 
manufacturers, §47-31-103. 
Requirements of manufacturers, 
§47-31-103. 
Title of act, §47-31-101. 


TORTS. 
Secured transactions. 
Secured party not obligated in tort, 
§47-9-402. 


TRADE AND COMMERCE. 
Petroleum products. 
Trade practices, §§47-25-601 to 47-25-626. 


TRADEMARKS. 
Agents. 
Drugs. 
Liability of employer for acts of 
employees and agents, §47-25-402. 
Assignment of mark or registration, 
§47-25-506. 
Authority. 
Federal trademark act. 
Persuasive authority, §47-25-518. 
Banks, savings and loan associations, 
savings banks. 
Infringement of registered marks, 
§47-25-512. 
Cancellation actions, §47-25-515. 
Cancellation of registration, §47-25-509. 
Certificate of registration, §47-25-505. 
Classification of goods and services. 
Registration, §47-25-510. 
Common law rights, §47-25-518. 
Copyrights. 
Dies, molds and forms. 
Destruction of die, mold or form. 
Not construed to affect right of 
customer under federal patent or 
copyright law, §47-25-1401. 
Coupon sales promotions. 
Agreements authorizing promotional use of 
name or trademark. 
Liability of persons authorizing use, 
§47-25-807. 
Promoters. 
Prohibited acts, §47-25-808. 
Criminal law and procedure. 
Drugs, §47-25-405. 
Prosecution of offenders, §47-25-404. 
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TRADEMARKS —Cont’d 
Criminal law and procedure —Cont’d 
Registration. 

Violations of provisions, §47-25-513. 
Violations generally, §47-25-513. 

Trademarks on drug laws, §47-25-405. 

Damages. 
Registration. 
Fraudulent registration, §47-25-511. 
Infringement of registered marks, 
§47-25-512. 
Violations, §47-25-514. 
Definitions. 
Drugs, §47-25-401. 
Registration, §47-25-501. 
Dilution of distinctive quality, §47-25-513. 
Dilution of registered mark, §47-25-513. 
Drugs, §§47-25-401 to 47-25-407. 
Agents. 
Liability of employer for acts of agents, 
§47-25-402. 
Counterfeiting or imitating trademarks on 
drugs. 

Prohibited acts, §47-25-403. 
Cumulative nature of remedies, §47-25-406. 
Definitions, §47-25-401. 

Employers and employees. 
Liability of employer for acts of 
employees and agents, §47-25-402. 
Equitable remedies. 

Unimpaired, §47-25-407. 

Imitation of trademarks on drugs. 

Deceptive imitations. 

Defined, §47-25-401. 
Prohibited acts, §47-25-403. 
Misbranded. 

Defined, §47-25-401. 
Misdemeanor, §47-25-405. 
Owners. 

Defined, §47-25-401. 
Penalty, §47-25-405. 
Persons. 

Defined, §47-25-401. 

Prohibited acts, §47-25-403. 
Prosecution of offenders, §47-25-404. 
Remedies. 
Cumulative nature of remedies, 
§47-25-406. 
Legal and equitable remedies 
unimpaired, §47-25-407. 
Duration of registration, §47-25-506. 
Employers and employees. 
Drugs. 
Liability of employer for acts of 
employees and agents, §47-25-402. 
Federal trademark act. 
Persuasive authority, §47-25-518. 
Fees. 
Secretary prescribes by regulation, 
§47-25-517. 
Filing. 
Applications for registration, §47-25-504. 
Forum for actions regarding 
registration, §47-25-515. 
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TRADEMARKS —Cont’d 
Fraudulent registration, §47-25-511. 


Damages, §47-25-511. ‘ 
Injunctions. 
Commercial use by another, §§47-25-513, 
47-25-514. 


Enjoining trademark violations, §47-25-513. 
Registration violations, §47-25-513. 
Injury to business reputation, §47-25-513. 
Intent of act, §47-25-518. 
Mandamus actions to compel 
registration, §47-25-515. 
Misdemeanors, §47-25-513. 
Drugs, §47-25-405. 
Registration. 
Trademarks on drug laws, §47-25-405. 
Violations of provisions, §47-25-513. 
Nonresident registrants. 
Actions against, §47-25-515. 
Penalties, §47-25-514. 
Registration, §47-25-513. 
Infringement of registered marks, 
§47-25-512. 
Phishing. 
Web page. 
Trademarks, logos, etc, misappropriating 
for use on deceptive web page. 
Conduct constituting phishing, 
§47-18-5203. 
Privacy. 
Protection of personal rights. 
Application of privacy provisions to 
individuals protected by model 
trademark act, §47-25-1108. 
Records. 
Registration records, §47-25-508. 
Registration, §§47-25-501 to 47-25-518. 
Applications for registration, §47-25-503. 
Assignment of mark or registration, 
§47-25-506. 
Cancellation actions, §47-25-515. 
Cancellation of registration, §47-25-509. 
Certificate of registration, §47-25-505. 
Classification of goods and services, 
§47-25-510. 
Common law rights, §47-25-516. 
Damages. 
Fraudulent registration, §47-25-511. 
Infringement of registered marks, 
§47-25-512. 
Definitions, §47-25-501. 
Dilution of registered mark, §47-25-512. 
Duration and renewal of registration, 
§47-25-506. 
Fees. 
Secretary prescribes by regulation, 
§47-25-517. 
Filing. 
Applications for registration, §47-25-504. 
Forum for actions regarding registration, 
§47-25-515. 
Fraudulent registration, §47-25-511. 
Damages, §47-25-511. 


1015 


TRADEMARKS —Cont’d 
Registration —Cont’d 
Infringement of registered marks, 
§47-25-512. 
Damages, §47-25-512. 
Injunctions. 
Enjoining violations of provisions, 
§47-25-513. 
Mandamus actions to compel registration, 
§47-25-515. 
Misdemeanors, §47-25-513. 
Name change of person issued mark, 
§47-25-507. 
Nonresident registrants. 
Actions against. 
Service of process, §47-25-515. 
Penalties, §47-25-513. 
Prohibited registrations, §47-25-502. 
Prosecutions under penal law, §47-25-513. 
Remedies, §47-25-513. 

Renewal of registration, §47-25-506. 
Rights at common law, §47-25-516. 
Remedies for violations, §47-25-514. 
Renewal of registration, §47-25-506. 

Violations, §47-25-514. 


TRADE NAMES. 
Generally, §§47-25-501 to 47-25-518. 


TRADE PRACTICES. 
Art. 
Consignment of art, §§47-25-1001 to 
47-25-1006. 
Buyers’ clubs. 
Unfair or deceptive trade practices, 
§47-18-507. 
Cigarettes. 
Unfair retailer’s cigarette sales, §§47-25-301 
to 47-25-310. 
Consignment of art, §§47-25-1001 to 
47-25-1006. 
Coupon sales promotions, §§47-25-801 to 
47-25-810. 
Flea market sales, §§47-25-1601 to 
47-25-1608. 
Household goods. 
Unfair trade practices, §§47-25-901 to 
47-25-907. 
Motion picture fair competition, 
§§47-25-701 to 47-25-704. 
Motorcycle and off-road vehicle dealer 
fairness, §§47-25-1901 to 47-25-1914. 
Petroleum, §§47-25-601 to 47-25-626. 
Privacy. 
Protection of personal rights, §§47-25-1101 
to 47-25-1108. 
Restraint of trade, §§47-25-101 to 
47-25-112. 
Unfair sales. 
Cigarettes, §§47-25-301 to 47-25-310. 
General provisions, §§47-25-201 to 
47-25-206. 
Warranties. 
Retailer and supplier warranty 
relationship, §§47-25-1801 to 
47-25-1808. 


INDEX 


TRADE SECRETS. 
Application and construction of act. 
General purpose, §47-25-1709. 
Attorneys’ fees, §47-25-1705. 
Conflicts of other laws. 
Effect of act on existing laws, §47-25-1708. 
Construction of act. 
Conflicts with other existing law, 
§47-25-1708. 
General purpose, §47-25-1709. 
Damages, §47-25-1704. 
Definitions, §47-25-1702. 
Injunctions, §47-25-1703. 
Secrecy. 
Preservation of secrecy in court actions, 
§47-25-1706. 
Short title, §47-25-1701. 


TRAFFIC LAWS. 
Radar jamming devices. 
Advertising or selling radar jamming or 
detection devices. 
Unfair or deceptive practices, §47-18-104. 
Speed. 
Radar jamming devices. 
Advertising or selling radar jamming or 
detection devices. 
Unfair or deceptive practices, 
§47-18-104. 


TRANSPORTATION. 
Motorcycles. 
Dealers, §§47-25-1901 to 47-25-1914. 


TREBLE DAMAGES. 
Home solicitation sales or leases. 
Non-waivable buyer’s rights, §47-18-708. 
Phishing. 
Actions to enforce provisions, §47-18-5204. 
Procurement of breach of contract, 
§47-50-109. 


TRUSTS AND TRUSTEES. 
Art. 
Consignment of art. 
Nature of trust, §47-25-1005. 
Debt-management services. 
Trust account, §47-18-5522. 
Electronic transactions. 
Wills, testamentary trusts, etc. 
Inapplicability of uniform act, §47-10-103. 
Living trusts. 
Advertisements relating or referring to. 
Required disclosure, §47-18-104. 


TRUTH IN LENDING ACT. 
Compliance with federal consumer 
credit protection law, §47-14-125. 


TRUTH IN MUSIC ADVERTISING, 
§§47-18-5301 to 47-18-5304. 


TURNIPS. 
Weights and measures. 
Standards of weights and measures, 
§47-26-101. 
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UNFAIR SALES. 

Cigarettes, §§47-25-301 to 47-25-310. 

General provisions, §§47-25-201 to 
47-25-206. 


UNFAIR TRADE PRACTICES. 
Breeders. 
Violations by commercial breeders, 
§47-18-130. 
Buyers’ clubs. 
Unfair or deceptive trade practices, 
§47-18-507. 
Cigarettes. 
Unfair retailer’s cigarette sales, §§47-25-301 
to 47-25-310. 
Criminal law and procedure. 
Household goods, §47-25-907. 
Petroleum products. 
Franchise dealers and distributors, 
§47-25-623. 
Debit cards. 
Holds on debit cards. 
Disclosure, §47-18-128. 
Enumeration of unfair acts, §47-18-104. 
Household goods, §§47-25-901 to 47-25-907. 
Lighters. 
Novelty lighters, prohibitions, §47-18-129. 
Limitation of actions. 
Household goods. 
Rescission of sale for, §47-25-905. 
Misdemeanors. 
Household goods, §47-25-907. 
Petroleum products. 
Franchise dealers and distributors, 
§47-25-623. 
Novelty lighters, prohibitions, §47-18-129. 
Phishing, §47-18-5205. 
Statute of limitations. 
Household goods. 
Rescission of sale for, §47-25-905. 


UNIFORM DEBT-MANAGEMENT 
SERVICES ACT, §§47-18-5501 to 
47-18-5541. 


UNIFORM ELECTRONIC 
TRANSACTIONS ACT, §§47-10-101 to 
47-10-1238. 


UNIFORM LAWS. 
Debt-management services. 
Uniform debt-management services act, 
§§47-18-5501 to 47-18-5541. 
Electronic transactions. 


Uniform electronic transactions act, 
§§47-10-101 to 47-10-1238. 


UNIFORM TRADE SECRETS ACT, 
§§47-25-1701 to 47-25-1709. 

UNITED STATES. 

Electronic transactions, uniform act. 


Interoperability among agencies of various 
jurisdictions, §47-10-120. 
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UNSOLICITED ADVERTISING. 
Regulation of unsolicited electronic 
advertising, §§47-18-2501, 47-18-2502. 


UNSOLICITED FACSIMILES. 
Regulation of unsolicited electronic 
advertising, §§47-18-2501, 47-18-2502. 


UNSOLICITED MERCHANDISE. 
Defenses. 
Action for value or return of goods, 
§47-18-902. 
Effect, §47-18-901. 
Recipient’s rights, §47-18-901. 


UTILITY DISTRICTS. 
Electronic transactions, uniform act. 

Acceptance and distribution by government 
agencies, §47-10-118. 

Creation and retention of, and conversion of 
written records to, electronic records, 
§47-10-117. 

Interoperability among agencies of various 
jurisdictions, §47-10-120. 

Post-implementation review, §47-10-119. 

Pre-implementation statement. 

Filing, §47-10-119. 


Vv 


VEGETABLES. 
Weights and measures. 
Standard of weights and measures, 
§47-26-101. 


VENUE. 
Consumer protection. 
Private right of action, §47-18-109. 
Restrictions on venue prohibited, 
§47-18-113. 
Health related cash discounts. 
Actions to enforce, §47-18-2702. 
Identity theft. 
Attorney general and reporter, enforcement 
of provisions, §47-18-2105. 


VERDICTS. 
Dollars and cents. 
Verdicts and judgments to be rendered in, 
§47-14-101. 


VIDEO CONSUMER PRIVACY, 
§§47-18-2201 to 47-18-2205. 

Citation of act, §47-18-2201. 

Damages. 

Liability for violations, §47-18-2205. 

Definitions, §47-18-2203. 

Disclosure by seller or service provider 
of personally identifiable information 
concerning consumers, §47-18-2204. 

Legislative findings and intent, 
§47-18-2202. 

Personally identifiable information. 

Defined, §47-18-2203. 
Disclosure by seller or service provider, 
§47-18-2204. 
Title of act, §47-18-2201. 
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VISION CARE SERVICES. 
Health related cash discounts. 
Inapplicability of provisions, §47-18-2703. 


Ww 


WAIVER. 
Art. 
Consignment of art. 
Voidness of waiver of provisions, 
§47-25-1006. 
Consumer protection. 
Provisions of chapter deemed binding 
regardless of waiver, §47-18-113. 
Contracts. 
Provisions in contracts regarding waiver. 
Written provisions required, §47-50-112. 
Home solicitation sales or leases. 
Right of cancellation, §47-18-703. 
Invention development. 
Customer rights not subject to waiver. 
Waiver deemed void, §47-25-1213. 
Motorcycle and off-road vehicle dealer 
fairness, §47-25-1913. 
Rental-purchase agreements. 
Provision requiring consumer to waive 


defense, counterclaim or right of action. 


Prohibited, §47-18-606. 
Retail installment sales. 
Waiver of chapter provisions deemed 
unenforceable, §47-11-108. 


WAR. 
Consumer protection. 
Unreasonably raising prices or restricting 
supplies, §47-18-104. 


WARNINGS. 
Skill service persons. 
In lieu of civil or criminal penalties, 
§47-26-1116. 
Weighmasters. 
In lieu of criminal or civil penalties, 
§47-26-1026. 
Weights and measures. 
In lieu of criminal or civil penalties, 
§47-26-923. 


WARRANTIES. 

Definitions. 

Extension of warranty, §47-18-1403. 

Extension of warranty. 

Applicability of part, §47-18-1404. 
Citation of part, §47-18-1401. 
Exemptions from part, §47-18-1404. 
Grounds for extension, §47-18-1402. 
Period of extension, §47-18-1402. 
Short title of part, §47-18-1401. 
Working days. 

Defined, §47-18-1403. 

Retailer and supplier warranty 
relationship, §§47-25-1801 to 
47-25-1808. 

Audit. 
Supplier audit, §47-25-1807. 
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WARRANTIES —Cont’d 
Retailer and supplier warranty 
relationship —Cont’d 

Claims under warranty. 

Adjustment in light of audit discoveries, 
§47-25-1807. 
Approval. 
Time limits, §47-25-1802. 
Notice of claim, §47-25-1802. 

Compensation of retailer for performance of 

warranty work, §47-25-1804. 
Alternative reimbursement or 
compensation, §47-25-1808. 
Excluded expenses, §47-25-1805. 
Reimbursement of retailer for parts, 
§47-25-1806. 
Definitions, §47-25-1801. 
Inventory. 
Defined, §47-25-1801. 
Performance by retailer. 
Compensation for performance of 
warranty work, §47-25-1804. 
Alternative reimbursement or 
compensation, §47-25-1808. 
Excluded expenses, §47-25-1805. 
Reimbursement of retailer for parts, 
§47-25-1806. 
Retailers. 
Defined, §47-25-1801. 
Suppliers. 
Defined, §47-25-1801. 

Termination of contract between retailer 
and supplier. 

Honoring warranty after termination, 
§47-25-1803. 

Work done under warranty before 
termination of contract between 
supplier and retailer. 

Honoring warranty after termination, 
§47-25-1803. 
Suppliers. 

Retailer and supplier warranty 
relationship, §§47-25-1801 to 
47-25-1808. 


WATER TREATMENT DEVICES, 
§§47-18-1201 to 47-18-1203. 
Consumer protection act. 
General provisions, §§47-18-101 to 
47-18-1380. 
Prohibited practices under, §47-18-1203. 
Definitions, §47-18-1201. 
Leases. 
Prohibited acts, §47-18-1202. 
Principal. 
Prohibited acts, §47-18-1202. 
Prohibited acts. 
Enumeration, §47-18-1202. 
Sales. 
Prohibited acts, §47-18-1202. 
Violation of part. 
Prohibited practices under consumer 
protection act, §47-18-1203. 


INDEX 


WEIGHMASTERS, §§47-26-1001 to 
47-26-1027. 
Appeals. 

Revocation of license, §47-26-1023. 

Certified public weighers of natural 
resources products, §§47-26-801 to 
47-26-814. 

Commissioner of department of 
agriculture. 

Powers and duties, §47-26-1003. 
Compensation, §47-26-1014. 
Criminal law and procedure. 

Penalties for violations, §47-26-1024. 
Deceptive business practices. 

Prohibited acts, §47-26-1021. 

Definitions, §47-26-1002. 
Duties, §47-26-1011. 
Enforcing officer, §47-26-1003. 
Equipment, §47-26-1015. 

Scales, §47-26-1016. 
Evidence. 

Weight certificates, §47-26-1012. 
Fees. 

Licenses, §47-26-1008. 

Renewal, §47-26-1010. 
Hearings. 
Suspension or revocation of license, 
§47-26-1022. 
Appeals, §47-26-1023. 
Injunctions. 

Violations of provisions, §47-26-1025. 
Licenses. 

Applications, §47-26-1005. 

Evaluation of qualifications, §47-26-1006. 

Denial, §47-26-1009. 

Expiration, §47-26-1010. 

Fees, §47-26-1008. 

Renewals, §47-26-1010. 
Optional licenses, §47-26-1020. 
Publication of list of licensed weighmasters, 
§47-26-1027. 
Qualifications, §47-26-1004. 
Evaluations, §47-26-1006. 

Records, §47-26-1007. 

Renewal, §47-26-1010. 

Suspension or revocation, §47-26-1022. 

Appeals, §47-26-1023. 
List of licensed weighmasters. 

Publication, §47-26-1027. 
Measurement practices, §47-26-1015. 
Misdemeanors. 

Penalties for violations, §47-26-1024. 
Oaths, §47-26-1014. 

Optional licensing, §47-26-1020. 
Public view of scales, §47-26-1017. 
Qualifications, §47-26-1004. 

Denial of license, §47-26-1009. 

Evaluations, §47-26-1006. 
Reciprocity. 

Weight certificates, §47-26-1019. 
Records. 

Licenses, §47-26-1007. 

Weight certificates, §47-26-1018. 
Required, §47-26-1011. 


1018 


WEIGHMASTERS —Cont’d 
Rules and regulations, §47-26-1003. 
Scales, §47-26-1016. ¢ 
Public view of scales, §47-26-1017. 
Seals and sealed instruments. 
Public weighmaster’s seal, §47-26-1014. 
Short title, §47-26-1001. 
Violations, §47-26-1021. 
Criminal penalties, §47-26-1024. 
Warning in lieu of criminal or civil 
penalties, §47-26-1026. 
Warnings. 
In lieu of criminal or civil penalties, 
§47-26-1026. 
Weight certificates, §47-26-1012. 
Copies, §47-26-1018. 
Execution, §47-26-1013. 
Reciprocal acceptance, §47-26-1019. 
Requirements, §47-26-1013. 


WEIGHT CERTIFICATES. 
Weighmasters, §47-26-1012. 
Copies, §47-26-1018. 
Execution, §47-26-1013. 
Reciprocal acceptance, §47-26-1019. 
Requirements, §47-26-1013. 


WEIGHTS AND MEASURES, §§47-26-901 
to 47-26-926. 

Advertising. 

Quantity declaration, §47-26-919. 

Agency, §47-26-908. 

Appeals. 

Seizures or confiscations, §47-26-925. 

Apples. 

Standards of weights and measures, 
§47-26-101. 

Beans. 

Standards of weights and measures, 
§47-26-101. 

Bonds, surety. 

Certified public weighers of natural 
resources products, §47-26-806. 

Bulk sales, §47-26-915. 

Certified public weighers of natural 
resources products, §§47-26-801 to 
47-26-814. 

Bonds, surety, §47-26-806. 
Citation of title, §47-26-801. 
Commissioner of agriculture. 
Adoption of rules and regulations to 
determine qualifications, §47-26-805. 
Compensation, §47-26-808. 
Definitions, §47-26-802. 
Display of license, §47-26-809. 
Disposition of penalties, §47-26-814. 
Duties of weigher, §47-26-809. 
Employment, §47-26-803. 
Expiration of licenses, §47-26-807. 
Fees. 
Licenses, §47-26-807. 
Gross weights for trucks and tractor 
trailers, §47-26-812. 
Inspections. 
Weighing devices, §47-26-811. 
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WEIGHTS AND MEASURES —Cont’d 
Certified public weighers of natural 
resources products —Cont’d 
Licenses, §47-26-807. 

Application, §47-26-804. 

Display, §47-26-809. 

Requirements, §47-26-804. 

Motor vehicles. 
Gross weights for trucks and tractor 
trailers, §47-26-812. 
Oaths, §47-26-808. 
Penalties, §47-26-813. 
Disposition of penalties, §47-26-814. 
Producers and suppliers of natural 
resources products required to use 
certified public weighers, §47-26-803. 
Qualifications. 

Adoption of rules and regulations by 
commissioner to determine, 
§47-26-805. 

Records. 

Shipment record to be signed and sealed, 
§47-26-810. 

Renewal of licenses, §47-26-807. 

Rules and regulations, §47-26-805. 
Adoption by commissioner, §47-26-805. 

Seals and sealed instruments, §47-26-808. 

Record of shipment to be signed and 
sealed, §47-26-810. 

Short title, §47-26-801. 
Signatures, §47-26-808. 

Record of shipment to be signed and 

sealed, §47-26-810. 
State of Tennessee. 
Liability of state to compensate certified 
public weigher, §47-26-808. 
Title of chapter, §47-26-801. 
Violations, §47-26-813. 
Weighing devices. 
Inspections, §47-26-811. 
Coal. 
Standard of weights and measures, 
§47-26-101. 
Commissioner of department of 
agriculture. 
Certified public weighers of natural 
resources products. 
Rules and regulations, §47-26-805. 
Fees. 
Testing, calibrating and certifying, 
§47-26-909. 
Powers, §47-26-909. 
Confiscation. 
Violations of provisions. 
Appeals, §47-26-925. 
Conflict of laws. 
Regulations promulgated under previous 
law, §47-26-926. 
Corn. 
Standards of weights and measures, 
§47-26-101. 
Criminal law and procedure. 
Deceptive business practices. 
Generally, §47-26-921. 
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WEIGHTS AND MEASURES —Cont’d 
Criminal law and procedure —Cont’d 
Moisture-measuring devices. 
Violations of provisions, §47-26-708. 
Deceptive business practices. 
Generally, §47-26-921. 
Misleading packaging, §47-26-918. 
Misrepresentation of pricing, §47-26-913. 
Misrepresentation of quantity, §47-26-912. 
Definitions, §47-26-902. 
Certified public weighers of natural 
resources products, §47-26-802. 
Moisture-measuring devices, §47-26-701. 
Devices for weighing and measuring. 
Technical requirements, §47-26-907. 
Dry goods, §47-26-914. 
Enforcement. 
Special powers of commissioner, §47-26-910. 
Evaluation of types. 
Technical requirements, §47-26-907. 
Evidence. 
Presence of weighing devices, §47-26-924. 
Fees. 
Certified public weighers of natural 
resources products, §47-26-806. 
Commercial equipment. 
Powers of commissioner, §47-26-909. 
Testing, calibrating and certifying. 
Powers of commissioner, §47-26-909. 
Field standards, §47-26-905. 
Grapes. 
Standards of weights and measures, 
§47-26-101. 
Heating fuel, §47-26-915. 
Injunctions. 
Violations, §47-26-922. 
Inspections. 
Certified public weighers of natural 
resources products. 
Inspection of weighing devices, 
§47-26-811. 
International system of units (SD), 
§47-26-903. 
Defined, §47-26-902. 
Labels. 
Information required on packages, 
§47-26-916. 
Technical requirements, §47-26-907. 
Liability. 
Certified public weighers of natural 
resources products. 
Liability of state to compensate certified 
public weigher, §47-26-808. 
Lime. 
Standards of weights and measures, 
§47-26-101. 
Liquids, §47-26-914. 
Local officials. 
Duties, §47-26-911. 
Powers, §47-26-911. 
Meat and meat products, §47-26-920. 
Method of sale, §47-26-914. 
Millet. 
Standards of weights and measures, 
§47-26-101. 


INDEX 


WEIGHTS AND MEASURES —Cont’d 
Misdemeanors, §47-26-921. 

Moisture-measuring devices. 

Violations of provisions, §47-26-708. 
Misrepresentation of pricing, §47-26-913. 
Misrepresentation of quantity, §47-26-912. 
Moisture-measuring devices, §§47-26-701 

to 47-26-708. 

NIST. 

Defined, §47-26-902. 

Primary standards, §47-26-904. 
Oaths. 

Certified public weighers of natural 
resources products, §47-26-808. 

Onions. 

Standards of weights and measures, 

§47-26-101. 
Packaging. 

Information required, §47-26-916. 

Misleading packaging, §47-26-918. 

Standard of fill, §47-26-918. 

Technical requirements, §47-26-907. 

Unit prices. 

Random weight packages, §47-26-917. 
Peaches. 

Standards of weights and measures, 
§47-26-101. 

Pears. 

Standards of weights and measures, 

§47-26-101. 
Peas. 

Standards of weights and measures, 

§47-26-101. 
Potatoes. 
Standards of weights and measures, 
§47-26-101. 
Poultry. 
Sale by weight, §47-26-920. 
Presumptions. 
Presence of weighing devices, §47-26-924. 
Primary standards, §47-26-904. 

Defined, §47-26-902. 

Prohibited acts, §47-26-921. 

Injunctions, §47-26-922. 

Warning in lieu of criminal or civil 
penalties, §47-26-923. 

Public weighers. 

Certified public weighers of natural 
resources products, §§47-26-801 to 
47-26-814. 

Public weighmasters, §§47-26-1001 to 

47-26-1027. 

Random weight packages. 
Unit price, §47-26-917. 
Records. 

Certified public weighers of natural 
resources products. 

Record of shipment to be signed and 

sealed, §47-26-810. 
Rules and regulations. 

Certified public weighers of natural 
resources products. 

Adoption by commission to determine 

qualifications, §47-26-805. 
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WEIGHTS AND MEASURES —Cont’d 
Sale of commodities. 
Methods, §47-26-907. 
Scale service persons, §§47-26-1101 to 
47-26-1118. 
Seafood. 
Sale by weight, §47-26-920. 
Seals and sealed instruments. 
Certified public weighers of natural 
resources products, §47-26-808. 
Record of shipment to be signed and 
sealed, §47-26-810. 
Searches and seizures. 
Appeals of seizures, §47-26-925. 
Secondary standards, §47-26-905. 
Defined, §47-26-902. 
Short title, §47-26-901. 
Signatures. 
Certified public weighers of natural 
resources products, §47-26-808. 
Records of shipments to be signed and 
sealed, §47-26-810. 
Standard of fill. 
Packaging, §47-26-918. 
Standards. 
Table of weights and measures, §47-26-101. 
State of Tennessee. 
Certified public weighers of natural 
resources products. 
Liability of state to compensate certified 
public weigher, §47-26-808. 
State sealer. 
Designation, §47-26-906. 
Duties, §47-26-909. 
Powers, §47-26-909. 
Enforcement powers, §47-26-910. 
Supervisory duties, §47-26-906. 
Systems of weights and measures, 
§47-26-903. 
Table of weights and measures, 
§47-26-101. 
Turnips. 
Standards of weights and measures, 
§47-26-101. 
Warnings. 
In heu of criminal or civil penalties, 
§47-26-923. 


WEIGHTS AND MEASURES AGENCY, 
§47-26-908. 


WILLS. 
Electronic transactions. 
Inapplicability of uniform act, §47-10-103. 


WITNESSES. 
Restraint of trade. 
Actions for damages, §47-25-107. 


WORKS OF ART. 
Consignment of art, §§47-25-1001 to 
47-25-1006. 


WORTHLESS CHECKS. 
Collection, §§47-29-101 to 47-29-103. 
Returned check charges, §47-29-102. 
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YAMS. 
Sweet potatoes. 
Standards of bushels and barrels, 
§47-26-101. 
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